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PREFACE. 


In  the  following  woiii;  I  have  attempted  to  take  a  com- 
prehensive and  practical  view  of  the  Criminal  Law.  In 
the  first  volume  are  stated  the  principles,  rules,  and 
p:%ctice  which  affect  criminal  prosecutions  in  general, 
from  their  commencement  to  their  conclusion.  In  the 
seamd  and  Mrd  volumes  will  be  found  the  law  relative 
to  each  particular  offence,  the  process  against  the  of- 
fender, the  indictment,  the  defence,  the  evidence,  &• 
judgment,  and  punishment;  with  a  very  comprehensive 
collection  of  precedents  of  indictments  and  informations 
for  each  offence,  with  notes  on  the  component  parts  of 
such  precedents.  The^  fourth  volume  contains  the  pleas 
to  indictments  and  informations,  and  proceedings  there- 
on; and  the  practical  forms  to  be  adopted  by  magistrates 
and  others  in  the  course  of  the  prosecution,  whether  by 
indictment  or  information.  But  the  better  to  enable  the 
reader  to  form  an  opinion  how  far  the  subject  may  be 
worthy  his  attention,  and  to  facilitate  reference  to  dif- 
ferent parts  of  the  work,  as  well  as  to  afford  the  student 
a  concise  view  of  the  course  of  proceedings  in  criminal 
cases,  it  may  be  expedient  to  state  more  particularly  the 
subject  of  the  following  pages. 

As  criminal  prosecutions,  though  in  the  name  of  the 
king,  are  usually  instituted  by  some  particular  individual, 
the  ^^  volume  commences  with  a  statement  of  the  par- 
ties competent  to  prosecute,  the  obligations  and  advan- 
tages inducing  an  individual  to  become  the  accuser,  and 
the  liability  which  he"*  incurs. 

In  the  second  chapter,  the  law  relative  to  arrests  on 
criminal  charges,  is  very  fully  considered,  viz.  who  may 
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be  arrested — for  what  crimes — at  what  time — ^in  what 
places — and  by  whom,  as  by  private  indii^duals,  consta- 
bles, watchmen,  justices  of  the  peace,  sheriffs,  coroners, 
and  upon  hue  and  cry.  Next  are  considered  the  arrests 
under  warrant — ^the  information  or  evidence  given  be- 
fore a  magistrate — ^his  summons  or  his  warrant  thereon 
— ^by  whom  a  warrant  may  be  issued — ^to  whom  direct- 
ed— ^its  form  and  requisites — the  backing  of  the  warrant, 
and  the  law  and  practice  of  a  supersedeas,  to  prevent 
an  arrest  under  it.  Then  is  considered  how  the  war- 
rant is  to  be  executed — the  legality  of  breaking  open 
doors — ^the  conduct  of  the  officer  after  the  arrest — the 
law  relative  to  resistance  of  process,  escapes,  rescues, 
and  retaking — the  mode  of  detaining  a  parly  already  in 
custody — the  law  relative  to  search-warrants — and  the 
indemnity  to  magistrates,  officers,  and  parties  concerned 
in  the  arrest 

In  the  third  chapter  are  considered  the  examination  of 
the  accuser,  the  witnesses,  and  prisoner,  before  the  ma- 
gistrate— the  recognizances — ^bail — commitment  and  in- 
cidental proceedings^  viz.  the  time  of  examination — the 
statutes  and  decisions  which  regulate  it — the  summon- 
ing of  the  witnesses,  and  enforcing  their  appearance 
before  the  magistrate — ^the  swearing  of  the  accuser  and 
the  witnesses,  and  the  formal  mode  of  taking  their 
examinations,  as  well  as  that  of  the  prisoner — the  power 
of  the  magistrate  to  discharge  the  prisoner,  in  cases 
where  he  considers  there  is  no  ground  for  the  accusa- 
tion— ^the  recc^izances  to  prosecute  and  give  evidence 
— ^the  duty  to  certify  the  examination  and  i*ecognizances 
to  the  proper  court — the  law  of  bailing  in  criminal 
cases — ^what  are  sufficient  bail-— of  the  offence  of  tak- 
ing insufficient  bail,  and  of  refusing  bail — the  form  and 
requisites  of  the  recognizance  of  bail,  and  of  certifying 
such  recognizances,  and  the  power  of  bail  to  take  and 
render  their  principal.  The  law  relative  to  the  commit- 
ment of  the  prisoner  is  then  considered — to  what  prison 
he  is  to  be  sent,  the  form  and  requisites  of  the  commit- 
ment— ^how  the  expense  of  his  conveyance  to  prison  is 
to  be  defrayed — ^the  duty  of  the  gaoler  to  receive  him. 
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and  to  giire  him  a  copy  of  the  mittimus.  This  chapter 
concludes  with  a  full  consideration  of  the  writ  of  ha- 
beas corpus,  as  it  applies  to  and  affects  criminal  proceed- 
ings— when  the  writ  is  to  be  granted — the  practical 
mode  of  obtaining  it — ^the  writ  itself,  its  form,  and  re- 
quisites— ^the  return  which  may  be  made  to  it — the  pro- 
ceedings upon  it  and  the  bailing  of  the  prisoner,  when 
brought  up  before  the  superior  tribunal. 

The  supposed  offender  having  been  thus  secured  and 
committed  for  trial,  the  next  considerations  are — ^the 
court  in  which  the  proceeding  is  to  be  instituted — the 
time  within  which  the  prosecution  must  be  commenced 
— ^and  the  mode  of  conducting  it — and,  therefore,  in  the 
fourth  chapter,  are  fully  considered  the  criminal  juris- 
diction of  the  courts  of  general  and  quarter  sessions  of 
the  peace— ^yer  and  terminer — ^general  gaol  delivery — 
assize  and  nisi  prius  courts,  under  special  commissions — 
the  admiralty  sessions — and  the  court  of  king's  bench, 
with  some  other  courts,  of  more  limited  power— the 
Hfne  of  prosecution,  whether  limited  by  the  habeas 
corpus  act,  or  other  particular  enactments — the  modes 
of  prosecution,  whether  by  indictment,  presentment  by 
a  grand  jury,  of  their  own  knowledge,  coroner's  inquest, 
verdict  of  a  jury,  in  a  civil  action,  information  in  the 
king's  bench,  presentments  of  a  judge  or  justice  of  the 
peace,  or  informations  at  sessions. 

In  the  Jifih  chapter,  the  general  principles,  rules, 
and  practice,  affecting  the  structure  of  an  indictment, 
whether  against  principals  or  accessaries,  at  common 
law,  or  upon  statutes,  are  very  minutely  considered,  viz. 
its  general  requisites  of  certainty  and  language,  and  its 
form,  parts,  and  particular  requisites — as  the  venue  and 
mode  of  stating  and  repeating  it — the  formal  words  of 
commencing  the  indictment — the  name  and  addition  of 
the  defendant,  and  of  third  persons — the  statement  of 
the  time  when  the  offence  and  other  circumstances  took 
place — the  use  of  the  videlicet — the  description  of  the 
offence  itself— the  various  technical  terms  which  must 
be  inserted— the  usual  words  of  concluding  the  indict- 
ment— ^the  utility  of  several  counts — the  cases  in  which  a 
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part  of  a  count  may  be  found  by  the  jury — and  the  join- 
der of  several  offences.  The  law  relative  to  principals 
and  accessaries,  in  the  first  and  second  degree,  and  of 
accessaries  before  and  after  the  fact,  and  the  distinc- 
tions respecting  the  criminality  and  punishment  of  each 
of  these  offenders,  together  with  the  law  respecting  the 
joinder  of  several  offenders  in  the  same  indictment, 
whether  guilty  in  the  same  or  different  degrees,  are  then 
fully  considered.  Next  are  examined,  at  some  length, 
the  requisites  of  indictments  founded  upon  statutes;  and 
this  chapter  concludes  with  some  general  considerations 
on  the  consequences  of  an  unnecessary  length,  and  of 
variance  in  the  indictment,  how  far  criminal  proceed- 
ings are  amendable,  when  the  indictment  will  be  quash- 
ed, and  what  are  the  consequences  of  its  being  found 
defective. 

The  sixth  chapter  relates  to  the  gn^nd  jury,  and  the 
presentment  and  finding  of  the  bill  of  indictment,  viz. 
the  number,  qualification,  and  mode  of  summoning  the 
jurors,  and  the  proceedings  to  swear  and  charge  tibem, 
both  at  the  assizes  and  sessions — the  time  they  are  to 
serve — the  extent  of  their  jurisdiction — ^the  mode  of 
preferring  the  bill  of  indictment  before  them — the  evi- 
dence to  be  adduced — the  mode  of  compelling  the  attend- 
ance of  witnesses,  and  production  of  documents,  and  of 
the  finding  or  rejecting  the  bill  presented. 

The  caption  of  the  indictment,  or  style  of  the  court  at 
which  it  was  found,  is  considered  in  the  semnOi  chapter, 
with  the  law  relative  to  demurrers,  founded  on  defects 
in  the  caption,  and  the  jurisdiction  and  practice  of  the 
court  as  to  amending  a  defect  in  this  part  of  the  pro- 
ceedings. 

In  chapter  eighihy  the  process  against  the  defendant, 
after  indictment  found,  and  the  proceedings  thereon, 
are  minutely  examined:  first,  the  summary  process,  by 
capias,  bench  warrant,  or  by  a  judge's  or  justice's  war- 
rant— supersedeas  to  prevent  arrest — the  bailing  of  the 
defendant,  and  his  commitment  for  trial — secondly,  the 
process  to  outlavrry,  the  consequences  of  that  judgment, 
and  the  subsequent  proceedings  to  enforce  or  reverse  it. 
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Thfe  ninth  chapter  comprises  the  law  and  practice 
relative  to  the  removal  of  indictments  from  inferior 
courts  to  the  court  of  king's  bench^  by  writ  of  cer- 
tiorari. 

In  the  tenth  chapter  are  stated  the  application  for  a 
copy  of  the  indictment,  the  assignment  oi  counsel  to  the 
defendant^  the  cases  in  which  the  appearance  and  de- 
fence may  be  by  attorney,  and  the  defence  in  fomia 
pauperis.  The  law  and  practice  of  the  defendant's 
arraignment,  in  cases  of  treason  and  felony,  arc  tlien 
fully  stated,  together  with  the  rules  which  govern  the 
arraignment  of  principals  and  accessaries,  and  arraign- 
ments upon  several  indictments,  and  also  the  incidents 
of  arraignments,  viz.  denial  of  identity,  pleading  in 
abatement,  standing  mute,  confession  of  guilt,  and  pro- 
ceedings which  severally  follow  them. 

In  the  eleventh  chapter,  after  stating  the  modes,  in 
the  king's  bench,  of  compelling  the  defendant  to  plead 
or  demur,  a  comprehensive  view  is  taken  of  criminal 
pleadings.  First  are  shown  the  various  pleas  in  crimi- 
nal cases,  their  general  qualities,  requisites,  and  num- 
ber, the  time  and  manner  of  pleading  them,  with  the 
amending,  withdrawing,  and  pleading  them  afresh — and 
the  mode  in  which  pleas  are  entered:  then  the  several 
particular  pleas,  and  proceedings  thereon,  are  separately 
stated  and  discussed,  viz.  pleas  to  the  jurisdiction,  de- 
murrers to  the  indictment,  and  their  effects — pleas  in 
abatement,  and  all  proceedings  to  which  they  give  rise 
— ^pleas  in  bar,  as  autrefois  acquit,  convict,  or  attaint 
and  pardon,  and  pleas  to  the  matter  or  merits  of  the 
indictment,  as  the  general  issue,  and  special  pleas,  when 
requisite.  And  then  this  chapter  concludes  with  some 
observations  on  stopping  the  prosecution  by  nolle  pro- 
sequi. 

The  tivelfth  chapter  comprises  the  proceedings  be- 
fore the  trial,  and  relating  to  it;  viz.  the  issue,  record  of 
nisi  prius,  the  mode  of  obtaining  a  view,  the  time  of 
trial,  the  notice  of  trial,  the  proceedings  to  put  off  the 
trial,  and  the  place  of  trial,  together  with  trials  at  bar, 
remanets,  compromises^  and  mode  of  withdrawing  the 
record. 
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The  jury,  and  proceedings  relating  to  them,  form  the 
next  subject  of  inquiry;  and,  therefore,  in  the  thirteetM, 
chapter,  the  following  matters  are  fully  considered:  the 
county  from  which  the  jury  must  be  summoned — ^the 
court  into  which  the  jurors  are  to  be  returned — the  qua- 
lification of  the  jurors — their  number — ^the.  process  by 
which  the  jury  is  to  be  convened — when  it  may  be  joint 
or  several,  and  with  a  clause  of  proviso— the  mode  in 
which  the  process  is  to  be  executed,  and  the  attendance 
of  the  jurors  compelled — the  time  when  the  process 
must  be  returnable,  to  whom  directed,  and  by  whom 
returned — the  form  of  the  return,  and  when  a  panel 
of  the  jury  must  be  returned — when  there  may  be  a 
tales — die  proceedings  relative  to  special  juries — ^a  jury 
de  medietate  linguae,  and  the  indemnities  and  liabilities 
of  jurors.  Next  is  considered  the  calling  of  the  defend- 
ant to  the  bar,  and  his  treatment  there,  and  the  calling 
of  the  jury — and  then  the  different  proceedings  relative 
to  challenges,  viz.  those  on  behalf  of  the  king  and  the 
defendants — challenges  to  the  array  and  to  the  polls — 
the  time  and  mode  of  challenge,  and  how  it  is  to  be 
tried — and  the  mode  of  reforming  the  panel.  Lastly, 
are  stated  the  manner  of  swearing  the  jury — their  be- 
ing placed  in  the  jury-box — and  the  proclamation  made 
immediately  before  the  trial  commences. 

In  the  fourteenth  chapter,  great  attention  has  been 
paid  to  the  proceedings  on  the  trial,  and  in  particular  to 
the  evidence  and  verdict  In  the  first  place  is  stated^ 
the  mode  of  reading  the  indictment,  in  prosecutions  for 
treason  or  felony,  and  the  conduct  of  the  junior  and 
leading  counsel  lor  the  prosecution.  The  evidence,  in 
criminal  cases,  is  considered  and  arranged,  with  refer- 
ence to  the  parts  of  the  indictment  which  are  to  be 
proved  in  evidence.  Then  are  considered  the  degree 
and  kind  of  proof,  viz.  what  is  sufficient  evidence — of 
presumptive  evidence,  and  evidence  required  by  parti- 
cular statutes — the  requisite  number  of  witnesses,  when 
it  is  sufficient  to  produce  the  best  evidence  the  nature 
of  the  case  allows — when  hearsay  evidence  is  admissi- 
ble— ^when  dying  declarations  may  be  received — ^when 
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the  defendant's  confession  is  evidence^  and  when  testi- 
monj,  as  to  character^  is  admissible  for  the  crown.  The 
modes  of  proof  are  next  examined,  which  consist  either 
of  written  documents  or  the  verbal  evidence  of  witnesses. 
Under  the  first  class  are  considered  public  documents — 
private  documents,  with  the  subpoena  and  notice  to  pro* 
duce  them — ^proof  of  hand-writing,  and  the  necessity  for 
stamping  the  documents — with  the  depositions  taken 
before  a  magistrate.  Under  the  second  class  are  dis- 
cussed the  parties  who  may  be  witnesses — the  distinc- 
tion between  competency  and  credit — the  grounds  of 
incompetence,  as  infancy,  defect  of  intellect,  infidelity^ 
religious  scruples,  and  near  relationship,  interest  in  the 
event,  infamy— and  how  the  last  objection  is  to  be  shown 
to  the  court 

The  grounds  on  which  the  evidence  of  accomplices 
18  received  are  also  stated,  and  the  protection  afforded 
to  professional  confidence.*  The  time  when  the  objec- 
tion to  the  competency  of  a  witness  must  be  taken  is 
also  shown.  Tne  mode  of  compelling  the  attendance 
of  witnesses  is  also  considered.  Then  is  stated  the 
practical  method  of  swearing  the  witness,  and  his  giv- 
ing evidence  on  the  trial — ^his  right  to  refuse  to  crimi- 
nate himself — ^his  cross-examination  and  bills  of  excep- 
tion, and  demurrers  to  evidence.  The  evidence  on  the 
part  of  the  prosecution  being  closed,  next  are  consi- 
dered the  address  of  the  defendant,  and  the  evidence  on 
his  behalf — the  reply  on  the  part  of  the  prosecution — 
the  adjournment  from  day  to  day — the  consequences  of 
illness,  &c.  during  the  trial — the  object  of  withdrawing 
a  juror,  committals  of  contempt  of  court — the  summing 
up  of  ^e  judge — ^and  the  conduct  of  the  jurors  in  con- 
sidering their  verdict,  and  how  they  are  asked  to  return 
it  The  verdict,  and  mode  of  delivering  it,  are  then 
considered — and  the  kinds  of  verdicts,  whether  gene  ral, 
partial,  or  special.  The  proceedings  as  to  special  cases^ 
and  sending  the  jury  to  reconsider  their  verdict,  and  the 
proceedings  on  conviction  or  acquittal,  conclude  this 
chapter. 

The  fifteenth  chapter  states  the  proceedings  between 
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verdict  and  judgment^  viz.  the  removing  the  verdict  in 
some  cases  into  the  King's  Blench,  the  Rule  for  Judg- 
ment, the  proceedings  as  to  obtaining  a  new  trial,  the 
motion  for  stay  of  judgment,  and  that  in  arrest  of  judg- 
ment, the  process  after  verdict  to  bring  in  defendant  to 
receive  judgment,  and  the  practice  as  to  compromises 
with  the  prosecutor,  between  verdict  and  judgment 
The  law  as  to  benefit  of  clergy  is  then  very  fully  con- 
sidered, both  in  its  history  and  present  practice;  and 
this  chapter  concludes  with  the  consideration  of  several 
matters  of  practice  antecedent  to  the  judgment  in  cases 
of  prosecutions  for  misdemeanors,  as  the  Rule  to  show 
cause  why  a  fine  should  not  be  imposed  on  the  defend- 
ant— the  proceedings  to  compel  an  inferior  court  to  give 
judgment — the  affidavits  in  (he  king^s  bench,  in  mitiga- 
tion or  aggravation  of  the  punishment,  and  the  course 
of  proceedings  thereon — ^and  references  to  the  master, 
to  <i  termine  what  compensation  should  be  made  to  the 
prosecutor,  and  the  proceeding,  by  attachment,  to  en- 
force ^he  master's  decision. 

The  judgment,  and  its  incidents,  are  the  subjects 
of  inquiry,  in  the  sixteenth  chapter.  The  cases  where 
the  defendant  must  be  in  court — what  court  may  pro- 
nounce the  judgment — and  the  time  and  manner  of  giv- 
ing^  judgment  are  stated;  and  then  follow,  in  regular  or- 
der^ the  law  and  practice  as  to  express  judgments  or  sen- 
tences; as  well  those  which  are  nxed  and  stated  as  those 
which  vary  according  to  the  discretion  of  the  court,  viz. 
in  high  treason — for  coining — for  petty  treason — for 
murder — for  felony  in  general — in  premunire — for  mis- 
prision of  treason  or  felony;  and  some  other  express 
judgments  for  misdemeanors  fixed  by  particular  statutes. 
The  discretionary  punishments  are  then  fully  consider- 
ed in  the  case  of  clergyable  felonies;  petty  larceny;  per- 
jury; obtaining  mdney  by  false  pretences;  libels;  nuisan- 
ces to  highways  and  other  offences.  Judgment  without 
express  sentence  are  then  considered:  also  what  is  to  be 
the  duration  of  the  punishment  when  the  defendant  is 
convicted  of  several  offences.    Then  follow  the  judg- 
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ments  for  the  defendant,  with  some  points  as  to  the  re- 
cord of  the  Judgment,  and  the  cases  in  which  one  sen- 
tence may  be  vacated,  and  another  given. 

In  the  severUeenth  and  eighteenth  chapters  are  consi- 
dered the  consequences  of  judgment  of  death,  viz.  at- 
tainder, forfeiture,  and  corruption  of  blood;  with  the 
means  of  removing  them,  as  well  as  the  proceedings  to 
reverse  the  judgment,  with  or  without  Writ  of  Error,  or 
by  Act  of  Pariiament,  &c. 

Reprieves,  Pardons,  and  Pleas  of  Non-Identity,  are 
treated  of  in  the  nineteenth  chapter.  Reprieves  by  ai- 
rection  of  the  crown  or  by  the  judge  who  has  tried  the 
prisoner,  are  first  considered,  and  then  are  stated  re- 
prieves, on  account  of  pregnancy  or  insanity.  In  consi- 
dering pardons,  the  ofiences  pardonable  and  what  are 
usually  pardoned,  are  first  examined;  and  then  is  stated 
how  a  pardon  is  to  be  granted ;  the  manner  of  allowing 
it;  and  its  effect  And  the  chapter  concludes  with  the 
law  relative  to  the  plea  of  non-identy,  and  proceedings 
when  it  is  relied  on. 

In  the  twentieth  chapter,  punishments  founded  on  the 
different  sentences,  ar6  very  fully  considered  in  their  na- 
ture and  the  mode  of  their  infliction.  First  that  of 
death:  by  what  warrant  the  execution  must  be  autho- 
rised; by  what  court  appointed;  the  time  and  place  of 
execution;  the  officer  by  whom  the  sentence  is  to  be 
executed ;  and  the  manner  in  which  it  is  to  be  conduct- 
ed. Then  follow  the  punishments  of  transportation, 
whippings  pillory,  and  imprisonment;  with  the  regula- 
tions as  to  the  conduct  of  prisons  and  houses  of  correc- 
tion, and  the  power  and  liability  of  gaolers.  The  pu- 
nishment of  fines  and  other  collateral  punishments,  as 
that  of  striking  an  attorney  off  the  rolls,  deprivation  of 
ecclesiastical  benefices,  or  expulsion  of  a  member  of  the 
House  of  Commons  are  then  stated.  And  this  chapter 
concludes  with  a  view  of  the  effect  of  the  sentence  upon 
civil  actions  against  the  defendant  with  the  practice  as 
to  entries  and  registers  of  a  prisoner's  discharge,  or 
satisfaction  of  a  fine,  &c. 

In  the  twerdy-fast  chapter,  are  considered,  Certificates 
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of  Conviction  and  allowance  of  Clergy,  ^c.  Estreats. 
Restitution  of  property  stolen,  Rewards  and  immunities, 
exemption  from  offices  under  the  certificate  or  Tyburn 
Ticket.  The  law  relative  to  the  costs  of  the  prosecu- 
tion and  the  costs  of  the  defendant;  the  fees  of  officers, 
and  the  attorney's  bill,  is  then  stated;  and  this  chapter 
concludes  with  a  short  consideration  of  the  remedies  for 
malicious  prosecutions. 


Criminal  informaiions  in  the  king's  bench  form  the 
subject  of  inquiry,  in  the  twenty-second  chapter,  which 
concludes  the  first  volume.  The  advantages  and  disad- 
vantages of  this  course  of  proceeding  and  the  restrictions 
imposed  in  modern  times,  are  fully  stated.  The  subject 
is  then  divided  into  those  informations,  which  are  filed 
ex  officio  by  the  attorney  general,  and  those  which  by 
leave  of  the  court  are  prosecuted  in  the  name  of  the 
coroner  or  master  of  the  crown-office,  either  against 
private  individuals  or  against  magistrates. 

Informations  by  the  attorney  general  are  considered 
with  reference  to  the  party  by  whom  to  be  filed;  for 
what  offence;  how  filed;  and  upon  what  evidence;  the 
form  of  the  information;  of  quashing  it  upon  the  appli- 
cation of  the  attorney  general;  the  amendment  thereof; 
and  the  trial,  judgment,  and  other  proceedings. 

Informations  against  private  individuals  are  consider- 
ed with  reference  to  the  cases  in  which  the  court  will 
grant  them;  the  time  and  notice  of  motion;  the  affida- 
vits on  which  the  motion  is  to  be  grounded;  the  motion 
for  the  rule  to  show  cause;  the  service  of  the  copy  of 
the  rule  on  the  defendant,  and  the  proceedings  tliereon. 
The  affidavits  and  proceedings  on  the  part  of  the  defen- 
dant are  then  examined,  as  well  as  the  enlargement  of 
the  time  for  showing  cause,  and  the  proceedings  on 
showing  cause,  the  recognizance  to  prosecute,  and  the 
information  itself,  its  form  and  requisites;  the  trial;  modes 
of  mitigating  or  increasing  the  punishment,  and  the 
judgment  ultimately  passed  by  the  king's  bench  on  a 
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party  convicted.  The  informations  against  magistrates 
are  then  considered  in  the  points  in  which  they  differ 
from  those  against  individuals;  and  with  a  summary  of 
these  the  volume  concludes. 


The  second  and  third  volumes  contain  a  practical 
view  of  every  description  of  crime;  the  process  against 
the  offender;  the  requisites  of  the  indictment;  the  de- 
fence and  the  evidence;  the  judgment  and  the  punish- 
ment: and  then  are  given  the  forms  of  indictments,  in- 
formations, and  presentments,  for  each  offence;  with 
notes  on  the  particular  parts  of  each  precedent.  The 
whole  of  the  matter  of  these  volumes  is  arranged  in  a 
systematic  order,  resembling  that  adopted  by  Mr.  Justice 
Blackstone  and  Mr.  East.  The  first  chapter  contains 
the  usual  commencements  and  conclusions  of  indict- 
ments, informations,  coroner's  inquests,  and  present- 
ments of  a  judge  or  justice:  and  as  these  forms  are  ge^ 
nerally  to  be  observed  in  the  structure  of  all  indictments 
and  other  proceedings,  tliey  are  referred  to  in  the  sub- 
sequent parts  of  the  second  and  third  volumes.  Then 
are  considered  the  proceedings  for  offences  against  God, 
religion,  and  public  worship;  morality,  and  decency;  the 
law  of  nations:  the  king,  government,  and  public  oJ3i- 
cers;  offences  relating  to  coin  and  bullion;  against  the 
revenue;  against  public  justice;  against  public  peace; 
against  trade;  against  healUi;  against  public  police;  against 
the  persons  of  individuals;  against  personal  property; 
against  real  properly;  and  relative  to  ships,  and  conspi- 
racies. The  contents  of  these  volumes  will  appear 
more  particularly  from  tlie  veiy  copious  analysis  at  the 
commencement  of  the  second  volume,  and  the  compre- 
hensive index  of  the  law  and  precedents,  at  the  end  of 
the  third. 


The  fourth  volume  -contains  the  pleas  rephcations. 
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demurrers,  &c.  which  may  arise  in  the  course  of  a  cri- 
minal prosecution,  and  the  practical  forms  which  are  to 
be  observed  in  the  course  of  a  prosecution,  with  notes 
to  the  precedents  referring  to  the  different  parts  of  the 
first  volume,  and  with  practical  directions  how  the  forms 
are  to  be  used.  The  contents  of  this  volume  may  be 
more  fully  collected  from  the  analytical  table  at  the  com- 
mencement of  it,  and  the  comprehensive  index  at  the 
end.  The  forms  will  be  found,  tor  the  most  part,  arrang- 
ed precisely  as  the  matter  in  the  first  volume,  so  that  the 
volumes  tend  to  elucidate  each  other. 


In  preparing  the  whole  of  this  work,  great  care  and 
labour  have  been  exercised.  I  have  not  been  satisfied 
with  merely  collecting  materials  from  abridgments,  in- 
dexes, and  treatises,  but  have  searched  for,  and  examined 
authorities  in  all  the  books  of  reports.  Numerous  deci- 
sions will  be  found  referred  to  in  the  notes,  and  in  order 
to  afford  the  reader  every  access  to  information,  the 
abridgments  and  treatises  are  also  referred  to.  The  se- 
cond and  third  volumes  contain  all  the  approved  prece- 
dents which  can  be  found  in  print,  with  very  numerous 
manuscript  precedents,  with  many  of  which  I  have  been 
favoured  by  friends  at  the  bar,  and  from  the  public  offi- 
ces, and  others  which  I  have  long  been  collecting  in  the 
course  of  my  own  practice:  and  as  the  result  of  the  pro- 
secutions in  most  of  these  cases  has  been  communicated 
to  me,  I  am  the  more  confident  in  their  accuracy.  The 
preliminary  notes  upon  each  offence  will  also  be  found  to 
contain  a  distinct  treatise  upon  each  branch  of  the  cri- 
minal law. 

I  have  had  considerable  difficulty  in  collecting  the 
forms  contained  in  the  fourth  volume. — A  great  part  of 
the  practical  proceedings  before  magistrates  were  obtain- 
ed from  the  public  office  of  Bow-street,  and  it  is  there- 
fore hoped  that  this  part  of  the  work  which  refers  also  to 
the  copious  directions  in  the  second  and  third  chapters 
of  the  first  volume  will  be  found*  useful  to  magistrates.  I 
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have  been  favoured  with  the  commissions  on  which  the 
criminal  courts  proceed,  from  the  Crown-office,  Rolls- 
buildings,  from  which  they  are  issued.  A  great  part  of 
the  other  forms  are  from  a  very  valuable  collection  of  a 
gentleman  of  great  experience  in  his  official  situation  as 
cleric  of  assize. 

I  am  induced  to  hope  that  the  work  will  be  found  ac- 
curate, by  the  circumstance  of  so  experienced  and  able 
a  criminal  lawyer  as  Mr.  Stafford,  of  the  poUce  office. 
Bow-street,  having  favoured  me  with  some  valuable  in- 
formation on  points  of  practice;  and  of  Mr.  Jones,  of 
the  crown  office,  having  most  obligingly  gone  over  the 
greater  part  of  the  first  volume,  and  by  his  practical 
knowledge,  prevented  many  inaccuracies  and  omissions 
which  might  otherwise  have  occurred.  I  have  also  to 
acknowledge  that  the  completion  of  so  laborious  an  un- 
dertaking has  been  greatly  facilitated  by  the  zealous  as- 
sistance of  my  pupils;  and  it  would  be  injustice  not  to 
acknowledge  in  particular  the  valuable  assistance  of  my 
pupil  and  friend  Mr.  Talfourd,  whose  abiUty  as  a  plea- 
der ensures  him  the  most  flattering  success  in  his  pro- 
fessional career,  and  who  by  a  rare  union  of  great  talent 
with  peculiar  assiduity,  has  enabled  me  much  sooner,  and 
more  satisfactorily  to  accomplish  my  undertakmg  than  I 
otherwise  could  have  done. 


J.  CHITTY 


Temple, 

24  Junsy  1816. 


CHAPTER  I. 


OF  THE  PROSECUTOR. 


W^HEN  a  crime  has  been  committed,  it  becomes  necesMry,  in 
the  first  place,  to  consider  the  party  by  whom  all  the  active  steps 
are  to  be  taken,  in  order  to  bring  the  suspected  offender  to  jus- 
tice. We  propose,  therefore,  here  to  inquire  who  is  legally  com- 
petent to  institute  criminal  proceedings — what  are  the  obligations 
and  advantages  inducing  him  to  prosecute — and  what  liabilities  he 
incurs. 

Criminal  Prosecutions  are  carried  on  in  the  name  of  the  King,  ist.  Who 
and  have  for  their  principal  object  the  security  and  happiness  of  '"^y^ro- 
the  people  in  general,  and  not  mere  private  redress,  (a)     But  as  ^^^   ' 
offences,  for  the  most  part,  more  immediately  affect  a  particular 
individual,  it  is  not  usual  for  any  other  person  to  interfere.  In  ge- 
neral, however,  every  man  is  of  common  right  entitled  to  prefer 
an  accusation  against  a  party  whom  he  suspects  to  be  guilty.*^     pS} 
And  so  far  has  this  rule  been  carried,  in  its  construction,  for  the 
benefit  of  public  justice,  that  even  an  individual  who  •  as,  for  the 
purpose  of  detecting  a  suspicious  person,  afforded  him  an  opportu- 
nity to  commit  the  particular  crime,  is  not  thereby  precluded  from 
becoming  a  prosecutor,  and  instituting  proceedings  against  him; 
(b)  unless  the  offence  be  destroyed  by  the  consent  of  the  party 
indicting;  as  in  the  instance  of  robbery,  where  it  is  essential  t  at 
alarm  should  be  excited,  and  when,  if  a  plot  be  deliberatelj  laid 
to  detect  the  prisoner,  no  such  offence  has  been  in  fact  commit- 
ted, (c)     This,  however,  can  scarcely  be  termed  an   exception. 
And  though  the  legislature,  in  the  statute  making  it  felony  in  a 

(o)  Hawk.  b.  2.  c.  25.  s.  3.    Bac.      508  2  L.eacli,  b/l3,  J,  4,  liil9. 
Abr.  Indictment.  A.  3.  (c)  Id.  ibid.  2  Leach,  616. 

(A)  2  Taunt.  33  4. 2  Bos.  and  Pul. 

Crm.  Law.  vol.  J.  a 
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bankrupt  to  neglect  to  swrreader  to  his  commission,  seems  to  have 
intended  that  there  ;5h6uld  be  a  concurrence  of  his  creditors  in 
the  pnosecutioi>;  jet  tt  may  be  carried  on  by  a  person  to  whom 
he  is  not  inJe'bted!  (<2)     The  Attorney  Greneral,  as  we  shall  see 
more  ful(yJiereafter,  (e)  may  file  an  ex  officio  information   for 
any  mi^emteanour  aflfecCing  the  public  welfare.     And  though  the 
prigipal  prosecutor  die,  the  proceedings  will  not  be  defeated  even 
'  11%  the  case  of  a  libel  or  assault,  or  other  injury  of  a  private  nature; 
.  ;.^ -.  because  they  are  professedly  instituted  not  for  the  satisfaction  of 
■  ^'  '  wrongs  to  individuals,  but  for  the  furtherance  of  public  justice  and 
to  punish  the  violation  of  the  public  peace,  (f)     Those  only  are 
disqualified  from  becoming  prosecutors,  who  either  from  religious 
scruples  or  infidelity,  which  render  them  incapable  of  taking  an 
oath,  or  from  infamy,  which  presumes  them  unworthy  of  credit, 
are  incompetent  to   become  witnesses.     Of  this  description  are 
quakdrs,  infidels  who  have  no  ideas  of  God  or  a  future   state  of 
r«3]      retribution,  and  persons'*  attainted  of  felony,  treason,  or  false  ver- 
dict, or  convicted  of  any  species  of  crimen  falsi  which  renders 
them  infamous,  {g)     All  these  parties,  however,   are  perfectly 
.  at  liberty  to  disclose  the  circumstances  of  the  crime,  and  thereby 
enable  others  to  bring  an  offender  to  justice,  against  whom  they 
cannot  themselves  give  evidence. 
2nd,  The    ,  The  persons  thus  legally  entitled  to  prefer  an  accusation  against 
obligations  a  party  suspected  of  a  crime,  are  in  general  bound  by  the  strongest 
^te!^^^'    obligations,  both  of  reason  and  law,  to  exert  the  power  with  which 
they  are  invested.  It  must,  indeed,  be  admitted  that  revenge  ought 
not  to  become  the  motive  of  their  actions,  or  occasionanv  unneces- 
sary  harshness  in  their  proceedings.  (A)  But  on  the  other  hand,  at 
least  in  cases  of  greater  offences,  which  affect  the  public,  they 
have  no  power  to  forgive  the  injury  which  society  in  general  has 
sustained,  or  to  deprive  mankind  of  that  security  which  can  alone 
result  from  the  prompt  detection  and  punishment  of  those  by  whom 
it  is  broken.  {%)  The  object  of  criminal  provisions  is  not  vengeance 
for  the  past,  but  safety  for  the  future ;  and  to  the  furtherance  of 
this  design  every  man  is  bound  to  contribute. 

This  moral  obligation  is,  in  many  cases,  enforced  by  the  laws 
themselves  ;  and  in  many  more  is  encouraged  by  their  sanction. 
Thus,  in  cases  of  treason  and  felony,  any  person  knowing  the 
crime  to  have  been  committed  and  concealing  it,  even  though  he 
has  not  actively  assisted  the  offender,  will  be  guilty  of  a  misprision 

(^)l  Atk.  221.  1  Montague,  B.  L.  5  Rurr.  2643,   2  Woodes.  565,  6,  4 

416  Bla  Com.  316.    Paley,  Mor  et  Pol. 

(e)Post,  Ch.   (as  to  information.)  Phil.    vol.   1.  b.   3.    part  2,    ch.  8. 

(/)  1  Wils.  222.  PufTend.  1.  de  J.  B.  et  P.   lib   2.  c. 

Ig)  2  Burr.  1117.  2  Stra.  872,946.  20.  s.  5.     Grotius  Law  of  Nations, 

And r.  200.  and  Bce  at  large  Post.  Ch.  b.  2.  c  4.8.  12.  et.  b.  8.  c.  3.  s.  19. 

on  Evidence,  Peake,Ev.  140  to  159.  23. 

(A)  See  Lord  Mansfield's  observa-         (i)  Becc.c.  46.  Paley,  Mor.  Phil. 


tions  on  the  proceedings  by  appeal.     2  vol.  c.  9. 4.  Bla.  Com.  364. 
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of  the  crime  which  he'bas  been  instrumental  in  concealing.  For 
this  he*  may  be  punished  in  case  of  treason  by  the  forfeiture  of  his  [^^] 
goods,  the  loss  of  all  profits  of  his  lands  during  life,  and  the  im- 
prisonment of  bis  person  for  the  same  period;  and  where  a  felony 
has  been  thus  covered,  if  a  public  officer,  by  fine  and  imprison- 
inent  for  a  year  and  a  day,  and,  if  a  private  individual,  by  fine 
and  confinement  for  a  less  time  at  the  discretion  of  the  Judges. 
In  all  cases,  therefore,  when  a  capital  ofience  has  been  committed, 
it  is  the  absolute  duty  and  only  safe  conduct  of  the  party  who  is 
aware  of  the  circumstance,  to  reveal  it  as  soon  as  possible  to  some 
Judge  of  Assize,  or  Justice  of  the  Peace,  (fc)  And  though  in  case 
of  misdemeanours  the  neglect  is  not  in  general  thus  punishable, 
yet  if  the  crime  is  of  a  public  character  it  is  illegal  to  receive  ox 
stipulate  to  receive  a  consideration  for  supfH'essing  a  prosecu- 
tion for  it,  or  compromising  it,  without  the  sanction  of  the 
Court  in  which  the  proceedings  were  commenced.  (/)  And 
any  contract  or  security  made  in  consideration  of  dropping  a 
criminal  prosecution,  suppressing  evidence,  soliciting  a  pardon,  or 
compounding  any  public  ofience  without  leave  of  the  Court,  is 
invalid,  (m) 

In  order  further  to  compel  persons  who  are  acquainted  with  the 
circumstances  attendant  on  crimes  to  perform  the*  duty  imposed 
on  them  by  law,  every  magistrate  has  a  power,  at  least  on  a  charge 
of  felony,  to  bind  them  over  to  prosecute  and  give  evidence,  afid 
to  commit  them  upon  their  refusal,  (n)  Justices  of  the  peace  are 
themselves  bound  to  present  highways  which  are  suffered  to  be  in 
decay,  (o)  And  any  constable  of  a  Parish*  may,  on  the  applica-  1*5] 
tion  of  two  of  the  inhabitants,  be  compelled  to  indict  a  disorderly 
bouse  within  it.  (p)  So  the  Clerk  of  the  Peace  in  any  County  where 
a  wreck  has  been  plundered  is  bound  to  proceed  against  the  sus- 
pected individual,  {q)  And  any  Judge  at  the  Assizes,  during  the 
session  of  the  Court  or  within  twenty-four  hours  after  it  is  con- 
cluded, may  direct  a  person  examined  as  a  witness  on  a  trial  before 
him  to  be  indicted  for  perjury,  either  by  the  party  immediately 
injured  by  his  testimony,  or  by  any  other,  to  whom  he  may  think 
the  prosecution  should  most  properly  be  entrusted,  (r) 

There  are  also  many  instances  in  which  the  law  has  rendered  it  |^rd.  The 
either  necessary  or  advantageous  to  the  party  immediately  injured  '^^*"J^g®to 
to  prosecute  as  it  affects  his  own  private  ii^erests  ;  wisely  inter-  Prosecute. 
weaving  his  own  advantage  with  the  public  benefit.     Thus  in 

(i)    1    Hale,  371  to  375.     3  Inst.  (n)  3   M.  et  .S.  1  DaJl.  J.  c.  164. 

139,  140.  4  Bla.  Com  130, 1.   Dalt.  J.  Toone  140.    Po<tt,  as  to  MujristrateB' 

ch.  161.  Burn.  J.  Felony,  a.  2,  and  see  power  to  bind  over  to  prosi  cute. 
29,  Geo.  2.  c.  30,  s.  5.  (o)  13  Geo.  3.  c.  78.  s.  23, 14. 

(/)  5  Eaat,  298,  3te,  11  East,  46.  (/))  25  Geo.  2  c.  36.  i.  5. 

(m)     Id.    ibid.     16   East,   301,    1  (q)  26  Geo.  2  c.  19.  s.  8. 

Campb.    46,  55,    3  T.  R.  17.  2  Esp.         (r)  23  Geo.  2  c  11.  8.  3. 
R.  643.  3  Esp.  R.  253.  7  T.  R.  475.  3 
Pr.  Wins.  379.  2Wils.349. 


4  OF  THE   PROSECUTOR. 

some  cases  a  criminal  proceeding  is  the  only  course  he  can  pursae 
to  obtain  redress.  In  every  case  of  felony  and  treason,  his  civil 
remedy  is  entirely  suspended  until  he  has  performed  his  duty  to 
society  by  an  endeavour  to  bring  the  offender  to  justice,  and  he  is 
indictable  in  case  he  agrees  to  a  compromise.  («)  ^  This  civil  right, 
however,  is  neither  destroyed  nor  merged ;  for  after  the  party  on 
whom  suspicion  was  fixed  has  been  convicted  or  acquitted  without 
collusion,  he  may  support  an  action  for  the  same  cause,  as  that  on 
which  the  criminal  prosecution  was  founded,  (t)  In  misde- 
meanours, however,  the  party  injured  has,  in  general,  the  option  of 
bringing  an  action  or  preferring  an  indictment;  (u)  and  where  the 
commissioners  under  a  private  inclosure  act  have  disobeyed  an 
order  of  sessions  directing  them  to  set  out  a  public  road,  they  may 
L  ^J  either  be  indicted  for  their  neglect,  or  the  Courl"^  of  King^s  Bench 
may  proceed  against  them  by  a  writ  of  mandamus,  (w) 

But  though  in  all  cases  of  offences  inferior  to  felony,  the  person 
immediately  injured  has  the  option  either  of  proceeding  criminally 
or  of  bringing  an  action,  there  are  cases,  in  which,  on  the  mere 
ground  of  interest,  the  former  course  will  most  properly  be  adopted. 
Thus  the  rank  or  situation  of  either  of  the  parties  may  render  a 
criminal  prosecution  expedient.  It  is  also  frequently  necessary 
from  a  defect  in  the  evidence,  when  the  testimony  of  the  party 
immediately  injured  may  be  necessary  to  substantiate  the  charge ; 
for  though  incompetej)l  in  a  civil  proceeding  to  be  a  witness  in  his 
own  cause,  he  may,  except  in  case  of  foi^ery,  tippear  to  support 
an  indictment,  because  the  latter  proceeding  is  at  the  suit  of  the 
crown,  and  carried  on  for  the  public,  and  not  for  his  private  be- 
nefit, {x) 

When  a  party  applies  to  the  Court  of  King's  Bench  for  a  cri- 
minal information,  he  must,  in  general,  waive  his  right  of  action, 
or  the  Court  will  not  even  grant  a  rule  to  shew  cause,  though 
sometimes  when  they  refuse  to  grant  the  information,  they  will 
leave  him  at  liberty  to  resort  to  his  civil  remedy,  {y)  In  an  in- 
dictment, on  the  other  hand,  the  proceedings  will  not  be  stayed 
in  an  action  depending  for  the  same  cause,!;  because  the  damages 
consequent  on  the  one,  and  the  punishment  on  the  other,  are  en- 
tirely different  in  their  nature  and  intention,  {z)  Where,  how- 
ever, this  kind  of  double  proceeding  is  carried  on  for  a  trifling 
assault,  or  any  other  misdemeanour  more  immediately  affecting  the 
individual  with  a  spirit  apparently  vindictive,  the  Attorney  Gene- 
ral will,  on  the  application  of  the  defendant,  compel  die  prosecutor 

(*)   12  East,  409,  R.  T.  H.  350,  1  3.    4  Bla.   Com.  364.  Bac.  Abr.  In- 
Hale,  546, 2  T.  U.  751,  6  4  Bla.  Com.  dictment  A. 

363.  Bac.  Abr.  Trespass.  E  2.  and  (i/)   2  Burr.  719.    2  T.  R.    198. 

Trover  D.  Dougl.  466.    R.T.  11.241.   Hawk.b. 

(t)  Id.  ibid.  2.  c.  26.  s.  8. 

(i<)  6East  158.  (z)  2  Burr.  719.     1  Bos.  &  Pul. 

(w)  2  M.  &  S.  80.  191.    Cro.  C.  C.  22.    Bac.  Abr.  As- 

(x)  5  East  582.  Hawk.  b.  2.  c.  25.  s.  sault  and  Battery  C. 
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1o  elect  which  course  be  will  pursue,  or  will  direct  a  nolle  prose* 

qui.*  (a)     It  is,  therefore,  in  general  advisable  not  to  commence      [^"7] 

any  civil  action,  at  least  until  the  criminal  prosecution  is  concluded. 

IBesides  these  inducements  to  prosecute,  there  are  various  ad- 
vantages, rewards  and  immunities,  which  have  been  given  by  par- 
ticular legislative  provisions,  and  which  will  only  be  alluded  to 
here,  as  we  shall  fully  consider  them  when  they  arise  after  the  con- 
viction, (fc)  Of  these  the  restitution  of  stolen  goods  is  one  of  the 
most  ancient,  (e)  By  the  common  law,  indeed,  this  wa?  only  to 
be  obtained  on  an  appeal,  and  consequently  the  proceeding  by  in- 
dictment was  much  less  beneficial  to  the  party  injured,  (d)  But, 
as  at  length  it  being  considered  that  the  latter  course  was,  at  least, 
as  much  deserving  of  encouragement  as  the  former,  the  statute  21 
Hen.  8.  c.  11.  provided,  that  after  the  conviction  of  an  offender  of 
robbery,  on  an  indictment  preferred  by  the  party  aggrieved,  or  by 
any  other  through  his  exertions,  full  restitution  of  his  property 
should  be  made  him  by  a  writ  to  be  granted  by  the  Justices,  (e) 
And  so  beneficially  is  this  provision  construed  in  favour  of  the 
prosecutor,  that  he  may  recover  his  goods  though  they  have  been 
sold  in  market  overt  to  a  bona  fide  purchaser;  because  the  person 
who  has  performed  an  active  service  in  bringing  an  offender  to 
justice,  is  regarded  as  more  worthy  of  protection,  than  he  who  has 
the  mere  negative  merit  of  innocence.  (J) 

Another  mode  of  repaying  the  prosecutor  in  case  of  mere  personal 
injuries,  is  by  suffering  the  defendant  to  compromise,  or  as  it  is 
sometimes  technically  called,  "  to  speak  with  Um,^'  before  any 
judgment  is  pronounced,  and  if  he  declares  himself  satisfied,  to  in- 
flict but  a  trifling  penalty: — This  is  done  both  to  reimburse  him*'  [*8] 
for  his  expenses,  and  to  give  him  some  compensation  for  the  dam- 
age he  has  sustained  without  the  trouble  and  circuity  of  a  civil  ac- 
^^^'  (s)  ^^^^  practice  has  been  censured,  particularly  when 
employed  at  the  Quarter  Sessions,  and  other  courts  of  inferior  juris- 
diction, where,  it  is  said,  prosecutions  for  assaults  are  more  fre- 
quently commenced  for  private  lucre,  than  the  ends  of  public  jus- 
tice, (h)  But  it  may  be  urged,  on  the  other  hand,  that  country  magis- 
strates,  from  their  local  knowledge,  and  more  accurate  acquaint- 
ance with  the  character  of  the  parties,  are  more  fit  to  be  entrust- 
ed with  this  power  than  the  Judges  of  Assize,  who  generally  know 
little  more  than  the  facts  detailed  in  evidence.  {%)  Against  this 
practice  it  has  also  been  contended,  that  wliere  the  testimony  of 
the  prosecutor  is  necessary  to  convict  the  defendant,  the  rules  of 

(o)  Id.  ibid.  (/)   1    Hale    543.    4    Bla.    Com. 

(b)  See  post,  ch.  as  to  Rewards,  363.  post,  chap,  as  to  Rewards. 

8cc.  (§-)  4  Hla.     Com.    364.     Ifullock 

(r)  See  poet  557  tu  559,  and  casep  there  collecu. 

(</)  3  Inst.  242.  ed. 

(tf)  1  Hale  538  to  547.  Com.    Degf.  (A)  4  Bla.    Com.    364. 

Justices  A.    4  Bla.  Com.  362.  Burn  J.  (t)  Dick.  Sess.  156. 
B^titulions.  Williams  J.  Felony  YUI. 
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evidence  are  subverted,  as  he  is  allowed  to  be  a  witness  in  the 
cause  from  the  success  of  which  he  may  derive  a  pecuniary  benefit. 
(k)  But  it  should  be  remembered,  that  this  case  would  be  by 
no  means  singular;  for  there  are  a  variety  of  instances  in  which 
the  legislature  offers  a  specific  reward  to  a  prosecutor,  on  the  con- 
viction of  a  defendant,  and  yet  he  is  fully  competent  to  give  evi- 
dence. {I)  It  must,  however,  be  allowed  that  this  mode  of  remu- 
neration ought  to  be  used  with  great  caution,  and  requires  a  con- 
siderable degree  of  prudence  in  its  exercise. 

When  a  defendant  has  been  convicted  in  the  King^s  Bench, 
that  Court,  having  the  King's  privy  seal  for  the  purpose,  may  give 
the  prosecutor  a  third  part  of  the  fine  which  they  think  fit  to  im- 
pose, (m)  And  it  is  said  to  be  a  common  practice  for  them,  in 
order  to  induce  defendants  to  make  satisfaction  for  the  expenses 
P91  of  the  prosecution  and  the  personal  injury,  to  intimate  an  intention,* 
-'on  that  account,  of  mitigating  the  fine  they  would  otherwise  com- 
pel them  to  pay  to  his  Majesty,  (n)  In  conformity  to  this  princi- 
ple, it  has  been  holden,  that  where  a  defendant  has  been  convicted 
at  the  Quarter  Sessions  of  ill-treating  his  parish  apprentice,  for 
which  the  officers  had  been  bound  over,  by  recognizance,  to  pro- 
secute him,  a  security  given  by  recommendation  of  the  Court  to 
pay  the  fair  expenses  of  prosecution,  and  on  which  account  they 
mitigated  the  punishment  they  would  otherwise  have  inflicted,  is 
valid,  (o) 

Besides  these  collateral  advantages,  rewards  and  immunities 
are  given  by  a  variety  of  statutes  to  those  who  are  the  means  of 
convicting  offenders.  These  we  shall  consider  in  that  stage  of 
the  proceedings  in  which  they  naturally  arise,  (p)  And  though,  in 
some  degree,  to  counterbalance  these  benefits,  the  costs  of  the 
prosecution  must  in  the  first  instance,  be  defrayed  by  the  party  at 
whose  suggestion  it  is  commenced,  and  the  costs  of  prosecutions 
for  misdemeanours  must  in  general  be  borne  by  the  prosecutor,  {q) 
yet  the  Court  are  empowered,  wherever  there  appears  reason- 
able ground  for  the  investigation,  either  after  a  conviction  or  an 
acquittal,  in  case  of  felony,  to  award  to  the  prosecutor  his  rea- 
sonable expenses,  and,  if  he  be  poor,  a  compensation  for  his  loss 
of  time,  on  his  petition,  (r) 
4tb  Pro-       Tbe  law  always  ensures  to  the  prosecutor  all  due  protection  in 

tectionand  _,___.._..^_.._._..,..^_..^_.___._______^^__«,^.^_^__«_ 

liability  of 

Prosecu-  "       (it)  4  Bla.  Com.  364.  (9)  7  T.  R.    377.   4    T.  U.    591. 

tor                   (0  See  post,  cli.  as  to  Evidence.  Dick.  Sess.  403  &  4.    4.  Bla.  C.  362, 

(m)  1  Keb.  487.     Hawk.  b.  2,  c.  412.  Cbristain's  edition. 

25.  8.  3.    Bac.  Abr.    Indictment  A.  (r)  25  Geo.  2.  c.  36.  and  18  Geo. 

(n)  Id.  ibid.    Post,  as  to  Costs.  3.  c.  19.    See  observations  on  these 

(o)  11  East,  46.  acts,  6.  T.  R.  237.  HuUock  601.  Dick. 

(p)  Sec  Post,  ch.  as  to  Rewards,  Sess.  402.  and  for  the  law  of  Costs 

&c.    As  to  Rewards  in  general,  see  in  criminal  cases  in  general,  see  post. 

Becc.  c.  36.    Hawk.  b.  2.  c.  12.  s.  21  ch.   as   to  Procedings   after   Judg- 

to  38.  W^illiams  J.  Felonv  IX.  Burn.  ment. 
J.  Felony  IV. 
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the  discharge  of  his  duty.  And  as  it  would  be  a  great  discourage- 
ment to  public  justice,  if  he  were  liable  to  an  action,  when  he 
was  mistaken  in  the  object  of  *'lus  suspicions,  it  is  settled  that  he  piO] 
cannot  be  sued  for  indicting  a  party,  unless  his  proceedings  were 
both  actuated  by  malice  and  destitute  of  any  probable  founda- 
tion, (s)  Nor  can  any  action  be  supported  for  a  malicious  pro- 
secution of  fdany  without  producing  a  copy  of  the  record  of  the 
indictment  and  acquittal,  which  are  never  granted,  if  the  accusa- 
tion was  supported  by  any  probable  evidence.  ({)  And  further  to 
shelter  the  party  indicting,  bis  own  oath  in  support  of  the  charge, 
may,  in  some  cases,  be  given  in  evidence  in  his  favour,  (u)  On 
the  same  principle  it  has  also  been  decided,  that  no  new  trial 
ought  to  be  granted  after  a  verdict  in  his  discharge,  though  there 
was  strong  evidence  against  him,  and  though  the  Judge  directed 
the  Jury  in  favour  of  the  party  accused. (t«) 

But  where  the  law  is  made  the  mere  engine  of  oppression,  the 
parties  injured  have  always  an  effectual  remedy.  An  action  on 
the  case  for  a  malicious  prosecution  has  taken  place  of  the  old  writ  of 
conspiracy,  and  is  now  the  usual  mode  of  proceeding.  This  im- 
portant subject,  which,  though  not  actually  a  part  of,  bears  so 
intimate  a  relation  to  Criminal  Law,  will  be  fully  considered  af- 
ter we  have  conducted  the  prosecution  to  its  conclusion,  {x)  There 
IS,  indeed,  another  course  yet  more  penal,  where  several  concur 
in  preferring  a  malicious  charge,  by  an  indictment  for  a  conspi- 
racy, on  which  some  very  exemplary  punishment  is  usually  in- 
flicted, (j^)  For  there  cannot  be  a  greater  insult  to  public  justice 
than  to  abuse  its  forms,  and,  for  the  purposes  of  private  malice,  to 
render  it  an  engine  of  oppression. 

(t)    1  Camp.    b.    199   to  204.    9  (w)  Cowp.  37.  U.  T.  H.  279. 

East,  :161.  5  Taunt.  187.    1  Marshal,  (x)  See  post,  ch.  Frucedings  after 

12.  Sclw.  N.  P.    Malicious  Prosecu-  Execution. 

tions,  post.  (y)  2  Burr.  993.  1  Bla.  Rep.  368. 

(/)    3  Bla.   Com.   126.     4.  Burr.  Staund.  P.  C.  b.  2.  c.  23.  4  Wentw. 

1971.  14  East,  302.  96.     Jac.  Die.  Indictment. 

(m;  6  Mod.  216.    Bui.  N.  P.  14. 
Peake*8  Ev.  166. 
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CHAPTER  II. 


OF  THE  ARREST. 


Pill     ^<iBi^*  ^  P^r^y  has  determined  to  prosecute,  the  next  considera- 
^     tioD  is  the  mode  in  which  he  should  proceed  to  bring  the  suppos- 
ed offender  to  punishment. 

When  the  party  suspected  is  at  large,  he  may  in  some  cases, 
before  an  indictment  has  been  found,  be  apprehended,  either 
without  warrant,  by  a  private  individual,  or  by  a  constable  or 
other  officer  ex  officio;  or,  under  a  warrant  granted  by  a  Justice 
of  the  Peace  or  a  Judge,  or  the  Secretary  of  State;  and  if  the 
supposed  off*ender  be  in  custody  in  a  civil  suit,  he  may  be  chain- 
ed criminally  under  such  warrant,  though  he  cannot  be  taken,  by 
its  authority,  out  of  the  custody  of  the  court,  and  sent  to  the 
County  Gaol,  (a)  We  will,  therefore,  consider  the  law,  rela- 
tive to  arrest  on  a  criminal  charge  before  indictment  under  the 
following  divisions  :  1.  Who  are  liable  to  apprehension.  2. 
For  what  crimes.  3.  At  what  time.  4.  In  what  places.  5.  By 
whom,  and  under  what  authority,  as  with  or  without  warrant, 
and  the  several  incidents  to  the  warrant  and  its  execution. 
6.  Escapes,  rescues,  and  re-takings.  7.  The  proceedings  of  the 
pi2]  officers  after  the  arrest.*  8.  Rewards  for  apprehending,  and  in- 
demnity to  the  parties.  9.  The  return  to  the  warrant.  10. 
Search  warrants;  And  11.  the  detention  of  a  person  on  a  crimi- 
nal charge,  who,  on  any  ground,  either  civil  or  criminal,  is  al« 
ready  in  custody. 
Who  may  An  arrest,  in  criminal  cases,  is  the  apprehending  or  detaining 
be  arrest-  ^f  ^j^^  person,  in  order  to  be  forthcoming  to  answer  an  alleged 
or  suspected  crime.  (6)     To  this  arrest,  all  persons  are  in  ge^ 

(«f)   2  Strj.    828.     1    Wms.    J.         (b)  Burn,  J.  Arrest.    Lamb,  Sg.> 
Arrest.    2  Bernard*  114,      1    Bar-     Dalt.  J.  ch.  170. 
nard,  129. 
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neral  liable  when  accused  of  capital  or  violent  injuries,  (c)  The 
exemptions  which  exist  in  civil  cases  here  cease  to  operate. 
Thus  a  married  woman,  when  she  has  committed  an  offence, 
for  which  she  is  subject  to  punishment,  is  liable  to  be  apprehend- 
ed:(rf)  and  though  it  has  been  enacted,  that  clergymen  shall  not  be 
arrested  in  churches  and  churchyards,  this  is  a  privilege  which 
extends  only  to  civil  process,  and  in  cases  of  crimes  affords  no 
protection  above  other  subjects,  (e)  So  peers  (/)  and  members 
of  parliament  have  no  exemption  from  arrest  in  case  of  treason, 
felony,  and  actual  breach  of  the  peace,  (g)  and  according  to  the 
resolution  of  both  Houses  of  Parliament,  members  are  not  privi- 
leged even  when  accused  of  a  seditious  libel,  {h) 

There  seems  to  be  considerable  difficulty  in  precisely  ascer- '"  w'»** 
taining  in   what  cases  a    party  suspected  may  be  apprehended,  ^J!'^st^" 
before  a  bill  is  found  against  him.     It   having  been  enacted  by  maybe 
Magna  Charta,  that  no  one  should  be   taken  or  imprisoned,  but  made 
by  tile  lawful  judgment  of  his  peers,  or  by  the  law  of  the  land;  (i) 
it  was,  for  some   time,   insisted  that  no  one  could  be  deprived 
of  his  liberty  for  any  offence,  until  after  the  finding  of  a  bill  against"**^    [  ^3] 
him  by  a  Grand  Jury,  which  afforded  probable  evidence  that  he 
was  guilty,  (k)    All  the  deviations   from  this  rule  have   been 
considered  as  encroachments  on  the  common  law.  {I)    An  ex- 
ception was  very  early  allowed  to  prevail  when  a  thief  was  taken 
in  the  mainour^  that  is,  apprehended  with  the  stolen  goods  actu- 
ally in  his  possession,  (m)     And  it  is  now  fully  established,  that 
in  every  case  of  treason,  felony,  or  actual  breach   of  the  peace, 
the  party  may  be  arrested  on  suspicion,  before  any  indictment  is 
preferred  against  him.  (n)    And  it  should  seem,  that  not  only 
in  these  cases,  but  for  every  misdemeanour  or  offence  indictable 
at  the  sessions,  and  which  subjects  the  delinquent  to  corporal  pun- 
ishment, though  it  does  not  amount  to  a  breach  of  the  peace,  he  may 
be  arrested  in  this  stage  of  the  proceedings,  on  the  ground  that 
the  law  impliedly  affords  power  to  issue  a  warrant  when  it  gives 
jurisdiction  over  the   offence;  and  it  has  been  considered,  that 
perjury  and  seditious  libels  subject  the  offender  to  criminal  pro- 
cess, (o)     And  there  are  some  misdemeanours  for  which  particu- 
lar acts  of  Parliament  expressly  authorize  a  Justice  of  the  Peace 

(c)  4  Bla.  Com.  289.  III.    Dick.  J    Peace  Justices  of,  3. 

(d)  3  Burr.    1681.  Hawk.  b.  1.  e.  (wi)  1  Show.  54. 

1.    2  Leach,  954,  1102.  Dalt.  J.  oh.  («)  2  Hale,  72,  108.    Comb.  359. 

170.  Hawk.  b.  2.   c.  12.  and  c.    13.   8.11, 

{e)  1  R-  2.  c.  15.    50  Edw.  3.  c.  ami  18.   4  Bta.  Com.  290.    Burn  J. 

5.  Cro.  J.  321.  Warrant  II!. 

(/)  Fortes.  359.  (o)  Fortes.   358,  140.    11   St.  Tr. 

Cy)  4  Inst.  24, 25.  2  Wils.  159, 160.  305,  316.  2  Wils.  169,  160.   2  Salk. 

Dalt.  J.  C.170.  698.  Cwnb.  35a     12  Co.  lai.  Dalt. 

(A)  llHarg.St.Tr.305.  J.  c.  170.  34  Edw.  3.  c.  1.  Hawk.  b. 

(^i)  9  Hen.  5.  c.  29.  2.  c.  13.  s.  11,   and  n.  15,  16.   Dick. 

(it)  4  Inst.  176,  7,  8.  Comb.  359.  Seas.  88. 1'oone,  397.    See  form  of  a 

(/)  1  Show.  54.  Hawk.  b.  2.   c.  13.  Warrant  for  a  Misdemeanour.   Dalt. 

«.  11, 16,  and  18.    Burn  J.  Warrant  J.  ch.  174.  Barl.  J.  41. 

Crtm.  Imw.  yoh'  i.  b 
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to  is9ue  his  warrant,  as,  for  keeping  a  disorderly  house,  (p)  or 
obtaining  money  under  false  pretences,  {q)  In  modern  practice, 
however,  it  is  not  usual  for  a  Justice  out  of  sessions  to  issue 
a  warrant  for  a  libel  on  a  private  individual,  or  for  perjury,  though 
where  an  illegal  publication  is  manifestly  dangerous  in  its  ten- 
Pi  4]  dency  to  the  public*  interests,  they  will  exercise  that  discretion 
with  which  long  practice  has  invested  them.  This  also  they  will 
always  do,  on  the  commission  of  auy  misdemeanour  which  in- 
volves an  attempt  to  perpetrate  a  felony.  And  when  assembled  in 
session,  they  niay  issue  a  warrant  against  a  party  suspeeted  of 
perjury,  even  though  he  has  not  been  indicted. 

Formerly  it  seems  to  have  been  tliought,  that  no  warrant  could 
be  granted  on  mere  suspicion,  except  it  arose  originally  in  the 
breast  of  tlie  magistrate,  (r)  But  it  is  now  settled,  that  Justices 
of  the  Peace  may  issue  criminal  process  on  the  information  of 
others,  as  they  are  supposed  competent  to  judge  of  the  sufficiency 
of  the  evidence  on  which  the  charge  is  founded:  (s)  and  since  the 
39  Geo.  3.  c.  37.  a  magistrate  may  issue  a  warraat  to  apprehend 
an  offender  for  any  crime  committed  on  the  high  seas.  An  Eng- 
lish magistrate  may  also  cause  to  be  arrested,  and  commit  an 
offender  against  the  Irish  law,  or  accused  of  having  perpetrated  a 
crime  in  a  foreign  country,  (f )  This  power  of  arresting  before  in- 
dictment, which  has  been  thus  gradually  aasumed  and  sanctioned, 
is  founded  on  principles  of  justice,  for  as  the  law  permits  an 
arrest  on  mesne  process,  in  a  civil  action  for  a  mere  debt,  in  order 
to  afford  security  to  the  creditor  for  the  defendant's  forthcoming,  in 
case  judgment  shall  be  given  against  him,  there  seems  full  as 
strong  reason,  when  a  party  is  accused  of  a  crime,  for  the  convic- 
tion of  which  he  would  be  liable  to  receive  corporal  punishment, 
that  he  should  be  subject  to  apprehension  in  the  first  instance,  be- 
cause, in  the  latter  case,  he  has  a  greater  temptation  to  elude  jus- 
tice by  absconding. 

These  observations  apply,  however,  in  their  full  extent  only  to 
P15]  arrests  made  by  virtue  of  a  warrant  of  a  magistrate.*  For  it 
seems  that  no  person  can,  in  general,  be  taken  into  custody  without 
warrant,  for  a  mere  misdemeanour,  unattended  with  violence,  as 
perjury  or  libel,  (u)  And  it  has  even  been  holden  that  a  watchman 
cannot,  of  his  own  authority,  justify  the  arrest  of  a  man  talking 
loudly  in  the  street,  though  it  may  be  disorderly,  neither  has  the 
constable  any  power  to  commit  him  to  prison. (i«)  But  in  every 
case  of  treason,  felony,  and  actual  breach  of  the  peace,  the  offend- 
er may  be  apprehended  without  warrant,  if  such  a  crime  has  been 

(p)  25  Geo.  2.  c.  36.  s.  6.  Warrant  1 .  11T.  and  Sessions. 

(7)  30  Geo.  2. c.  24.  (/)  2  Stra.  848.  and  see  4  Taunt. 

(r)  4  Inst.  177.  34. 

(#)  2  Hale,  lO/'to  111.  1  Hale,  580.  (u)  2  Wils.  159,  160.  2  Salk.  698. 

1  Show.  54.  n.  c.    Hawk.  b.  2.  c.  13.  Fortes.  140.  Dick.  Seas.  88. 

1.15.18.    4Bhi.  Com.290.    Burn  J.  (w)  1  Ksp.  Rep.  294.   2  Stra.  704. 
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actually  committ^  by  Bcme  one,  and  there  k  reasonable  ground  to 
suspect  an  iodtvidual  to  be  gttilty.  {x)  In  this  case,  the  party 
making  the  arrest  will  not  be  liable  to  any  action,  though  it  should 
ultimately  appear  (l)at  he  was  ittisiaken,  and  that  the  person  sus- 
pected was  innocent,  (y)  But  if  no  such  crime  was  committed 
by  any  one,  an  arrest  without  warrant,  by  a  private  individuals- 
would  be  illegal;  though  a  peace  officer  would  be  justified  if  he 
acted  on  the  information  of  another,  {z)  If,  on  the  other  hand,  a 
warrant  had  previously  been  obtained,  the  paKy  taken  under  it 
could  sustain  no  action,  without  proving  that  the  imprisonment  was 
dictated  by  malice,  and  that  there  was  no  probable  ground  for  the 
proceedings.  Whenever,  therefore,  there  is  any  reason  to  doubt 
whether  a  felony  has  actually  been  committed,  it  is  the  safer 
course  for  a  private  person  to  obtain  a  warrant  of  a  justice:  watch- 
men and  constables,  however,  may,  in  the  night-time,  on  their 
own  suspickm,  arrest  persons  reasonably  suspected  of  having  stolen 
goods  aboot  them,  and  will  be  indemnified,  though  it  should  ulti- 
mately prove  that  no  theft  was  actually*  committed,  (a)  And  any  [*16] 
person  may,  wtthout  warrant,  apprehend  and  carry  before  a  ma- 
gistrate, a  party  about  to  expose  an  infant,  and  leave  it  to  perish,  (6) 
or  playing  with  false  dice,  or  otherwise  committing  an  in- 
dictable fraud,  affecting  the  public,  (c) 

Apersonmay  be  apprehended  in  the  night  as  well  as  the  day,  (d)  A^  ^b*^ 
and  though  the  statute  29   Car.  2.  c.  7.  s.  6.  prohibits  arrests  ^^^^' 
on  Sundays,  it  excepts  the  cases  of  treasons,  felonies,  and  breaches 
of  the  peace:  in  these  cases,  therefore,  an  arrest  may  be  made  on 
that  day.  (e) 

Since  the  privileges  of  sanctuary  and  abjuration  were  abolish- 1"  ^^tt 
ed,  (/)  no  place  affords  protection  to  offenders  against  the  criminal  ^  '^^'* 
law.  And  we  have  seen  that  even  the  clergy  may,  on  a  criminal 
charge,  be  arrested  whilst  in  their  churches,  (g)  though  it  is  illegal 
to  arrest  them  in  any  civil  case,  whilst  in  the  church  to  performdi- 
▼ine  service,  or  going  to  or  returning  from  the  same,  on  any  day.  (A) 
And  if  a  person,  having  committed  a  felony  in  a  foreign  country, 
comes  into  England,  he  may  be  arrested  here,  and  conveyed  and 
given  up  to  the  magistrates  of  the  country  against  the  laws  of 
which  the  offence  was  committed,  (t) 


(x)  See  2  Hale,  72,  &r.  IlawK  b.  2. 
c.  12.  &  c.  13. 8. 15.  4  Taunt.  43,  as  to 
th^  offences  for  which  an  arresl  may, 
in  general,  be  nude,  and  on  what  sus- 
picion. 

(y)  Id.  ibid.  Dougl.  359.  Cald.  291. 
ace.  Seiw.  K.  P.  3  Ed.  380.  Semb. 
Cont 

(«)  Dongl.  359.  Cald.  291.  6T.R. 
315.  3Canipb.420.Havvk.b.2.c.l2. 
8. 16.   Dick.  J.  Arrest.— 2  Inst.  52. 

(a)  3  Taunt  14.  32  Geo.  3.  c.  53. 9. 


17.    51  Geo.  3.  c.  119.  s.  18  &  24. 

(b)  1  Leon,  327.  Com.  Dig.  Pleader, 
3M  22. 

(c)  Sir  Wm.  Jon.  249.    Com.  Dig. 
Pleuder,  3  M.  22. 

(d)  9  Co.  66. 

(e)  Cald.  291,  293.     1  T.  R.  265. 
W I  lies,  459. 

(/)  21  J.  1.  c.  2d. 
(g)  Ante,  12.  Cro.  J.  321. 
[h)  Bac.  Ab.  Trespass  D.  3. 
;0  4  Tsunt.  34. 


t 


IZ 


OF  THE  AERfiST. 


Who  may       The  offender  may  be  apprehended  in  certain  cases,  either  witii- 
by  whftt      ^^^  warrant  by  a  private  person,  or  by  peace  officers,  as  watch- 
authority,    men,  patroles,  beadles,  constables,  bailiifs,  justices  of  the  peace, 
sheriffs^  or  coroners;  or  may  be  taken  under  a  warrant,  granted  by 
a  magistrate  legally  authorized  to  award  it. 
By  private     Private  individuals  are  enjoined  by  law  to  arrest  an  offender, 
persons,      ^jjgn  present  at  the  time  a  felony  is  committed,  or  dangerous 
[^17]    wound  given,  on  pain   of  fine  and   imprisonment,^  if  he  es- 
cape through  their  negligence,  (fc)     And  every  private  person  is 
bound  to  assist  an  officer,  demanding  his  help  in  the  taking  of  a  felon, 
or  the  suppressing  an  affray,  and  apprehending  the  affrayers,  and, 
if  he  refuse  to  assist  before  the  termination  of  the  affray,  he  is  pun* 
ishable  with  fine  and  imprisonment.  (Z)    And  there  are  other  cases 
in  which,  though  the  law  may  not  enjoin  an  arrest,  yet  it  permits 
it.     Thus  upon  probable  suspicion,  a  private  person  may,  if  a  felo- 
ny has  actually  been  committed  by  some  one,  arrest,  or  direct  a 
peace  officer  to  arrest,  the  party  whom  he.  supposes  to  be  guilty;  (m) 
and  if  there  were  a  reasonable  ^d  probable  ground  for  S4ispi- 
cion,  he  will  not  be  liable  to  an  action,  though  it  shall  aflerwards 
be  proved  that  the  party  imprisoned  was  innocent,  (n)     But  tbat 
there  is  a  distinction  as  to  the  authority  to  apprehend,  when  tbe 
felony  was  committed  in  the  view  of  a  private  person,  and  when 
committed  in  his  absence,  and  the.  arrest  is  afterw-airds  attempted 
in  consequence  of  the  suspicion  of  the  guilt.     In  the  first  case,  any 
one  may  justify  breaking  open  doors  upon  following  the  felon,  and 
if  he  kill  him,  provided  he  could  not  othpr^ise  take  him,  tlie  act 
is  justifiable,  and  if  he  be  killed  in  (Uideavourii^  to  make  such  ar« 
rest,  it  is  murder  in  the  panties  resisting.  {&)    But  a  private  per- 
son cannot  justify  breaking  of  en  doors,  to  apprehend  another  upon 
probable  suspicion  of  felony,  and  if  lie  do,  and  either  party  be  kill- 
[*18]     ed  in*  the  attempt,  it  is  manslaughter,  hot  no  more;   (p)  it 
is  not  murder,  because  tliere  is  no  malicious  design  to  kill:  but  it 
amounts  to  manslaughter,  because  it  would  be  of  most  pernicious 
consequence  if,  under  pretence  of  suspecting  felony,  a  man  unarmed 
by  any  legal  power  might  break  open  a  house  or  kill  another;  and 
also  because  such  arrest  upon  suspicion  is  barely  pemntied  by  the 
law,  and  not  enjoined  as  in  the  case  of  actual  presence,  when  a  felo- 
ny is  committed.     So,  regularly,  no  private  person  can,  of  hi» 
own  authority,  apprehend  another  for  a  bare  breach  of  the  peace. 


(^•)  As  to  unests  by  private  persons, 
see  in  general  Hawk.  b.  3.  c.  12.  s.  1. 
— c.  13.  s.  7  &  8.  4  Ilia.  Com.  292.  1 
Hale  587.  Com.  Dig.  Imprisonment, 
H.  4.  Bac.  Ab.  Tresp.  D.  3.  Burn  J. 
Arrest  III.  Williams  J.  Arrest  H.  1 
East,  P.  C.  298.  &c. 

(/)  Id.  ibid.  Bac.  Abr.  Tresp.  D.  3. 
A  private  individual  may  arrest  a  lU' 
natic  who  seems  disposed  to  do  mis- 
chief. Bac.  Abr.  Tresp.  D.  3. 


(w)  Ante  15,Cald.291.DougI.359. 
1  Hulr,  588,  9.  Hawk.  b.  2.  c  12. 
Com.  Dig.  Imprisonment,  H.  4.  Bac. 
Abr.  Trespass.  D.  3. 

(n)  Id.  ibid.  4  Taunt.  34.  ace.  but 
see  Selw.  3  Ed.  830.  note  s.  semb. 
cont. 

(o)  2  Hale,  77, 

(p)  2  Hale,  82,  83.  Com.  Dig.  Im- 
prison. H.  4.  4  Bla.  C.  293.  1  East, 
P.  C.  299, 300. 
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after  it  is  over;  for,  as  an  officer  cannot  justify  such  an  arrest  with- 
oot  a  warrant  from  a  magistrate,  a/or(iort,  it  cannot  be  allowable 
in  a  private  person.  (9)  With  respect  to  interference  and  arrests, 
in  oiHier  to  prevMt  the  commission  of  a  crime,  anj  person  may  law- 
fully lay  hold  of  a  lunatic  about  to  commit  any  mischief,  which,  if 
commiued  by  a  sane  person,  would  constitute  a  criminal  offence; 
or  any  other  person  if  horn  he  shall  see  on  the  point  of  committing 
a  treason  or  felony,  or  doing  any  act  which  wrll  manifestly  endan- 
ger the  life  or  person  of  another,  and  may  detain  him  until  it  may  be 
reasonably  presumed  that  he  has  changed  his  {nirpose;  but  where  he 
interferes  to  prevent  others  from  fighting,  he  should  first  notify  his  in- 
tention to  prevent  the  breach  of  the  peace,  (r)  Thus  any  one 
may  justify  breaking  and  entering  a  paHy^s  house,  and  imprisoning 
him,  to  prevent  him  from  murdering  bis  wife,  who  cries  out  for  as- 
sistance. {$)  And  the  riding  in  a  body  to  quell  a  riot  is  lawful,  and 
no  information  will  be  granted  for  small  irregularities  in  the  pursuit 
of  socb'^  a  design,  (t)  In  one  ancient  case,  the  court  seems 
to  have  thought,  that  if  the  cause  of  snspicion  should  appear  reason- 
able, the  justification  would  be  giiod,  though  no  felony  were  com- 
mitted by  any  one;  (ti)  But  the  current  of  authorities  seem  to  esta- 
blish, tbat  a  private  person  in  justifying  the  imprisonment,  without 
warrant,  of  an  innocent  man,  must  state  in  his  pleadings  and  prove 
in  evidence,  that  a  felony  was  committed  by  some  <me^  as  well  as 
that,  under  all  the  circumstances,  there  was  reasonable  ground  for 
suspecting  the  plaintiff,  or  he  will  be  liable  to  pay  damages,  (v)  It 
is  safer,  thetefore,  to  obtain  a  warrant  when  time  will  allow;  be- 
cause, where  the  arrest  is  under  a  warrant,  no  action  of  trespass, 
but  only  an  action  on  the  case  lies,  and  the  latter  cannot  be  sus- 
tained, unless  the  plaintiff  can  shew,  that  the  charge  was  without 
probable  cause,  aa  well  as  malicious,  and  if  the  magistrate  should 
erroneously  issoe  his  warrant,  the  paity  accusing  will  not  be  lia- 
ble; («9)butan  arrest,  when  a  warrant  ought  previously  to  have  been 
issued,  will  not  be  rendered  legal  by  a  subsequent  issuing  of  that 
authority,  {x)  In  the  case,  however,  of  a  man  apprehending  a 
party  on  hue  and  cry,  or  detaining  a  person  offering  goods  for  sale 
or  pawn,  where  there  is  reasonable  suspicion  of  their  having  been 
stolen,  there  is  an  express  enactment  that  he  shall  be  indemnified, 


(9)  Hawk.  b.  2.  c.  12.  s.  21.  1  Kast, 
P.  C.  300.  Bac.  Abr.  Trespass.  D.  3. 

(r)  Hawk.  b.  2 .  c  12.  s.  19,  1  Hale, 
589.  2  Rol.  Ab.  559.  E.  pi.  3.  n.  8. 
Selw.  3  Ed.  830.  Com.  Dijf.  tMeader,  3 
M.  22.  Bac.  Abr.  Tresp.  D.  3t  1  East, 
P.  C.  304. 

(»)  2  B.  &  P.  260.  Selw.  3  Ed.  830. 
Bac.  Ab.  Tresp.  D.  3. 

(0  1  Bla.  Rep.  47.  2  B.  8c  P.  264. 
n.  a.  1  East,  P.  C.  304. 

(u)  Samuel  &  Payne,  Dougl  359. 
note  7. 


(t;)  2  Inst.  52.  Hawk.  b.  2.  c.  12. 
8.  8  to  19.  4  Taunt. 34.  Com.  Difi^.lm- 
prisonment,  H.  4.  Cald.  291.  Dougl. 
359.  6  T.  R.  315.  3  Camp.  420.  4  Esp. 
Rep.  81.  1  Camp.  187.  Qiixre  if  tlie 
case  of  Adams  and  Moore,  Selw.  3 
Ed.  N.  P.  830.  n.  a.  is  law  to  the  ex- 
tent reported. 

(w)  3  Esp.  Rep.  166.  3  T.  R.  185. 
Boote  V.  Cowper,  1  T.  R.  S3S.  3  Esp. 
R.  135. 

(x)  Bac.  Ab,  Tresp.  D.  3. 
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though  it  aflerirards  appear  that  no  felony  was  committed,  (y) 
And  it  has  been  said,  that  a  private  person  may  legally,  in  the  night- 
time, arrest  a  suspicious  night-walker,  though  he  subsequeatly 
prove  his  innocence,  (z) 

A*  private  person,  who  has  apprehended  another  for  treason  or 
felony,  may  deliver  the  prisoner  into  the  hands  of  a  constable,  or 
he  may  carry  him  to  any  gaol  in  the  county;  but  the  safer  course 
seems  to  be,  td  cause  him,  as  soon  as  convenience  will  permit,  to  be 
brought  before  some  Justice  of  the  Peace,  by  whom  the  prisoner 
may  be  examined  and  bailed,  or  committed  to  prison,  (a)  Where 
a  private  person  has  apprehended  another  in  the  case  of  an  affray, 
he  may  lawfully  detain  him  till  the  heat  is  over,  and  then  deliver 
him  to  the  constable,  (b) 

The  office  of  constable  is  either  ministerial,  in  obeying  warrants 
andprece))tsofJtisi  ices,  coroners,  and  sheriffs,  and  the  charge  of 
private  individuals,  or  is  original,  as  a  conservator  of  the  peace  at 
common  law,  or  by  virtue  of  particular  Acts  of  Parliament,  (c) 
By  the  original  and  inherent  power  which  he  possesses,  he  may 
for  treasouy  felony,  breach  of  th«  peace,  and  some  misdemeanours 
less  than  felony,  committed  in  his  view,  apprehend  the  supposed 
offender,  virtute  officii,  wttbovi  any  warrant,  (d)  In  general,  when 
an  affray  takes  place  in  his  presence,  he  may  either  keep  the  parties 
in  custody  till  it  is  over,  or  he  may  (iarry  Ihem  imofiediately  be* 
fore  a  magistrate.  {^)  He  has,  at  least,  an  eqtial  power  to  appre« 
hcnd  with  any  individual,  and  the  chief  <draerence  between  his 
power  and  duty  and  that  ^f  a  private  person  seems  to  be,  thai  the 
former  has  greater  authority  to  demand  the  assistance  of  others, 
and  is  liable  to  a  severer  fine  for  any  neglect  of  duty,  and  that  he 
[*21]  ought  to  bring  the  party  sU8|)eeted^  before  a*  Justice  of  the  Peace, 
in  order  to  be  examined.  (/)  Another  difference  seems  to  be,  that 
a  private  individual  cannot,  of  his  own  accord,  arrest  a  person,  ex- 
cept  upon  his  own  suspicion,  and  not  upon  report,  or  the  suspicion 
of  another,  {g)  whereas  a  constable,  or  other  peace  officer,  may,  if 
a  felony  has  been  committed  by  some  one,  lawfully  apprehend  a 
supposed  offender  upon  the  informalion  of  others,  without  any 
positive  charge,  or  his  own  knowledge  of  the  circumstances  on 
which  the  suspicion  is  founded,  {h)     In  general,  however,  a  con- 


(y)  30  Geo.  2.  c  24  s.  8. 
(2)  1  East,  V.  C.  303.  3  Taunt.  14. 
&  post.  21  &  24. 

(ft)  1  Hale,  589.  2  lb.  77,  81.  Hawk. 

b.  2.  c.  13  s.  7.  and  b.  2.  c.  16.  s.  3. 
(6)  Hawk.  b.  2.  c.  13.  s.  8. 

(c)  As  lot  be  office  and  autbority 
of  a  constable  in  general,  virtute  of- 
ficii, see  2  Hale,  88  to  97.  Hawk.  b.  2. 

c.  10.  P.  37,  &C.C.  13.8.  6,&c4Bla. 
Com.  292.  Burn  J.  Arrest,  HI.  and 
constable.  Williams  J.  consUble. 
Bac.  Ab.  constable.  Com.  Dig.  im- 
prisonment, H,  4.    Lord  Raym.  1296 


to  1303.  Com.  Dig.  Pleader,  3  M. 
22  23. 

(rf)  i  Hale,  587. 1  East,  P.  C.  303. 
Sei.  J  ed.  830.  note  y.  CburchiU  v. 
Matthews  and  otbera.  Dick.  J.  Arrest, 
II. 

(e)  Selw.  3  ed.  830. 

(J-)  Hawk.  b.  2.  c.  13.  s.  7. 

Or)  Ibid.  b.  2  c.  12.  s.  15.  Cald. 
293.    1  Rast,  P.  C.  300,  1. 

(A)  Cal.  291.  1  East,  P.  C,  301. 
Selw.  3  ed.  830.  4  Esp.  80.  6T.  R. 
315. 
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Stable  cannot,  any  more  Iban  a  private  person,  of  his  own  accord, 
and  witboiit  an  express  charge  or  warrant,  justify  the  arrest  of  a 
supposed  offender,  upon  suspicion  of  his  guilt,  unless  he  can  shew 
that  a  felony  was  committed  by  some  person,  as  well  as  the  reason- 
ableBess  of  the  suspicion  thai  the  party  imprisoned  is  guilty,  (t) 
There  are,  however,  authorities  in  favour  of  an  exception  to  this 
rule  in  the  case  of  night- walkers,  and  persons  reasonably  suspected 
iD  the  night  of  felony .  (k)  And,  by  a  modem  Act  of  Parliament,  an  ex- 
press power  is  given  to  constables  and  other  peace  officers,  when 
on  doty,  to  apprehend  every  person  who  may  reasonably  be  sus- 
pected of  having,  or  carrying,  or  by  any  ways  conveying,  at  any 
time,  after  sun-setting  and  before  sun-rising,  goods  suspected  to 
be  stolen.  ({)  And  other  statutes  (m)  authorize  constables  and 
other  peace  officers  to  apprehend  evil*disposed  and  suspected  per- 
sons and  reputed  thieves.  Thus,  by  the  32  Geo.  3.  c.  5&.  s.  17, 
ooostables,  faeadboroughs^  patroles,  and  watchmen,  are  cmpoweretl 
to  apprehend*  reputed  thieves  frequenting  the  streets,  highways,  [*22] 
and  avcnaes  of  public  resort,  and  convey  them  before  a  proper 
nsgislrate.  And  in  order  to  give  more  effect  to  the  Public  Office 
at  Bonr-strect,  the  51  Geo.  3.  c.  1 19.  s.  24,  directs  two  magistrates 
of  that  office,  (of  whom  the  chief  magistrate  must  be  one,)  to 
swear  in  men  to  act  as  constables  for  Middlesex,  Surrey,  Essex, 
ILemt^  and  Westminster,  and  enables  the  persons  so  sworn  to  ap- 
prelnd  offienders  against  the  peace,  both  by  night  and  by  day, 
with  all  the  powers  which  other  constables  possess. 

Constables  are  bound,  upon  a  direct  charge  of  a  felony,  and  rea- 
sonable grounds  of  suspicion  laid  before  them,  to  apprehend  the 
party  accused,  (n)  and  if,  upon  a  charge  of  burglary,  or  other 
felony,  he  be  required  to  apprehend  the  offender,  op  to  make  hue 
and  cij,  and  neglect  so  to  do,  be  may  be  indicted,  (o)  And  a 
peace  officer,  upon  a  reasonable  charge  of  felony,  may  justify  an 
arvcst  without  a  warrant,  althongb  no  felony  has  been  commit- 
ted, (p)  because^  as  observed  by  Lord  Hale,  (9) the  constable  cannot 
judge  whether  the  porty  be  guilty  or  not,  till  he  come  to  his  trial, 
which  cannot  be  till  after  his  arrest;  and,  as  observed  by  LonI 
Mansfield  in  Samuel  and  Payne*  if  a  man  charges  another  with  a 
felony,  and  requires  an  officer  to  take  him  into  custody,  and  carry 
him  before  a  magistrate,  it  would  be  most  mischievous  that  the 
officer  should  be  bound  first  to  try,  and,  at  his  peril,  exercise  \m 
judgment  on  ilie  truth  of  tlie  charge;  he  that  makes  the  charge 

(i)4  Esp.  Rep.  80.     Hawk.  b.  2.  (/i)  2  Half,  91,  92.     1  Ka.'»t,  I'.  C. 

c.  12.  8.  16.    2  Hale,   92,   89.  ti.  f.  301. 

CaW.  291.  (o)  Cro.  Eliz.  654.    2    Hale,  90, 

(*)  3.  Taunt.   U.    1  East,  F.  C.  91. 

503.  Hawk.    b.   2.    c.     12.  s.  20.  2  (p)  l)o!ig}.  C15.     4  Ksp.  Uep.  80. 

Hale,  89.    5  Ed w.  HI.  c.  14.   2  Inst.  C»Ul.  231.    3  Camp.  420.  2  K*p.  llrp. 

52.    Bac.  Ab.  consiable,  C.  540.    Sclw.  3   td.  830.     1  East,  V. 

(A  22  Geo.  HI.  c.  58.  a.  3.  C.  501. 

(m)  32  Geo.  HI.  c.  53.  8.17.  51  Geo.  (9)  2  Halo,  91.2. 
H1.C.119.  s.  18  and  24. 
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should  alone  be  answerable;  the  officer  does  bis  duty  in  conveying 
the  accused  before  a  magistrate,  who  is  authorized  to  examine, 
and  commit,  or  discharge,  {r)  And,  it  should  seem,  that  even 
T*25]  ^P^^  ^  charge^  of  a  l^reach  orthe  peace  not  committed  in  the  view 
of  the  constable,  if  he  arrest  the  party,  and  no  breach  of  the  peace 
was  committed,  the  person  who  preferred  the  charge  alone  is  liable, 
(s)  though  it  has  been  held,  that  a  constable  cannot  arrest  for  an 
affray  or  breach  of  the  peace,  not  committed  in  his  view,  {t)  It 
seems,  however,  preferable,  in  all  cases  not  requiring  immediate 
interference,  for  a  constable  to  act  under  a  warrant,  because  if  he 
does  not,  he  will  not  be  entitled  to  the  benefit  of  the  provision  in 
the  statute  2i  Geo.  2,  c.  44,  which  protects  him  on  granting  a 
copy  for  every  thing  done  in  obedience  to  a  warrant,  (u) 

A  constable  may  break  open  doors  to  take  a  felon,  if  he  be  in 
the  house,  and  entry  denied  after  demand,  and  notice  given  that 
he  is  a  constable;  and  if,  in  such  attempt,  the  constable  or  any  in 
his  assistance  be  killed,  after  competent  notice  of  bis  office,  it  is 
murder;  and  if  the  felon  resist,  and  cannot  be  taken,  whether  it  be 
after  or  before  the  arrest,  the  killing  of  the  felon,  who  cannot  other- 
wise be  taken,  is  no  felony;  because  the  law  enjoins  a  constable  to 
take  a  felon,  and  if  he  omits  his  duty,  he  is  indictable,  and  subject  to 
fine  and  imprisonment,  {w)  So,  where  a  felony  has  been  com- 
mitted by  some  one,  and  there  be  reasonable  ground  to  suspect  that 
a  person  be  the  offender,  a  constable  has  a  similar  power  of  break-* 
ing  open  doors  to  apprehend  him.  (x)  Doors  also  may  be  broken 
by  a  constable  where  a  felony  is  not  yet  committed,  but  likely  to  be 
so,  in  order  to  prevent  it.  (y) 

A  constable  having  arrested  the  offender,  may,  in  case  of  an 
affray,  put  him  in  the  stocks,  or  otherwise  eonfine  bim,  till  the  heat 
P24]      of  his  passion  or  intemperance  is  over,  or^  till  he  can  bring  him 
before  a  Justice  of  the  Peace,  and,  in  case  of  any  offence  for  which 
the  party  suspected  may  be  apprehended,  a  constable  may  convey 
him  to  the  sheriff  or  jailer  of  the  county  or  Franchise:  but  the  safest 
and  best  course  is  said  to  be,  in  all  cases,  to  carry  the  offender 
before  a  Justice  of  the  Peace,  as  soon  as  circumstances  will  per- 
mit, (z) 
By  WVvcli-      In  general,  the  conimon  law  authority  of  a  constable  is  applicable 
^^^'  to  tjthing-men,  head-boroughs,  and  bors-holders,  and  several  of 

the  statutes  before  noticed,  afford  these  officers  similar  powers,  (a) 
Watchmen,  patroles,  and  beadles,  have  authority  at  common  law 

(r)  Dongl.  360.  (vp)  2  Hale,  90,  91,  &c. 

(»)  3  Camp. 420.     2  Hale,  90.  6  T.  (x)  Id.  92. 

R.  315.  but  quaere,  see  1  East,  P.  C.  (y)  Id.  94,  95.      2  Bos.  and  Pul. 

305.  260. 

(0  Cro.  Eliz.  375.    2  Esp.  Rep.  (r)  2  Hale,  95,  96.  Selw.  3  ed.  850. 

540.    Hawk.  b.  2.  c,  13.  s.  8.  Bac.  Ab.  n.  y. 

Constable  C.  1  East,  P.  C.  305.  (a)  2  Hale,  96. 

(u)  Sect.  8.     3  Esp.  Rep.  22f5. 
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to  arrest  and  detaiD  in  prison  for  examination,  persons  walking  in 
the  streets  at  night,  whom  there  is  reasonable  ground  to  suspect  of 
felony,  (6)  though  there  is  no  proof  of  a  felony  having  been  com«- 
mitted.  (c)  And  the  before-mentioned  statutes  give  the  same 
power  to  watchmen,  as  to  constables,  while  on  duty,  to  apprehend 
persons  suspected  of  felony,  {d)  A  watchman,  having  apprehended 
a  party,  may  discharge  himself  from  liability  for  an  escape,  by 
delivering  him  to  a  constable,  or  he  may  himself  take  him  before  a 
magistrate,  (e) 

Justices  of  the  Peace  have  a  double  power  in  relation  to  the  ByJustice» 
arrest  of  wrong-doers,  the  first  branch  of  which  authority  may  be  ^^^^ 
personally  exercised  on  the  commission  of  a  felony  or  breach  of 
the  peace  in  their  presence,  the  second,  by  issuing  a  warrant  on  the 
evidence  and  complaint  of  another.     And  if  a  Justice  of  the  Peace 
see  a  felony  or  breach  of  the  peace  committed,  he  may  either  him- 
self^ arrest  the  parties  offending,  or  verbally  command  any  person    [*25] 
to  take  them  into  custody.     And  it  seems,  that  in  order  to  prevent 
the  riotous  consequences  of  a  tumultuous  assembly,  be  may  com- 
mand his  servants  or  others  to  arrest  the  affrayers,  though,  in  general,    . 
if  an  offence  be  committed  in  his  absence,  be  must  grant  his  warrant 
in  writing  to  apprehend  the  offender.  (/)     It  i/i  laid  down,  (g) 
that  any  justice  or  the  sheViff'may  take  of  the  county  any  number 
that  he  shall  think  meet,  to  pursue,  arrest,  and  imprison  traitors 
and  felons^  or  such  as  bre^k,  or  go  aboqt  to  break,  or  disturb,  the 
king's  peace,  and  that  ei^^ry  man  being  iiequlred,  ought  to  assist  and 
aid  ihem  on  pain  of  fine  and  imprisonmentf 

Where  the  magistrate  is  not  present  when  a  crime  has  been 
committed,  he  ought  not,  upon  .mere  discretion,  to  aend  the  party 
accused  to  prison,  but  upon  due  considtratio/)  of  evidence  adduced 
before  him.  It  was  well  observed  by  Ch..J.  Pratt,  (A)  that  in 
case  a  magistrate  has  notice,  or  a  particqlar  knowledge,  that  a  person 
has  been  guilty  of  an  offence,  yet  it  is  not  a  su£Scient  ground  for 
him  to  commit  the  criminal,  but  in  that  case  he  is  rather  a  witness 
than  a  magistrate,  and  ogght  to  make  oath  of  the  fact  before  some 
other  magistrate,  who  should  thereupon  act  the  official  part,  by 
granting  a  warrant  to  apprehend  the  offender,  it  being  more  fit  that 
the  accuser  should  appear  as  a  witness,  than  act  as  a  magistrate. 

Sheriffs  are  not  only  enabled  but  enjoined  to  arrest  felons,  and  BySherifTs 
all  persons  are  required  to  be  assisting  to  them  therein  upon  their 

(b)  But  at  common  law  no  peace      III.  c.  53.  s.  17.    Si  Geo.  III.  c.  119, 
officer  is  justified  in  taking  up  a  night      s.  18. 

walker,    unless    he    has  committed  {e)  Dalt.  J.  c.  104. 

some   disorderly   op  suspicious  act.  (/)  2  Hale,  86,  87.    2  Wils.  151, 

BacAb.  Trespass,  D.3.    2  Ld.  Raym.  158.    Cro.  J.  81.    Hawk.  b.  2.  c  13. 

1301.  8.  13.     Bac.  Ab  justices  of  peace,  B. 

(c)  2  Hale,  96,  98.     Hawk.  b.  2.  c.  5.  and  Trespass,  D.  13.    Dick.  J.  AP- 
IS. 8.  1,  &c.    3  Taunt.  14.  1  East,  P.  rest  U. 

C.  303.     2  Inst.  52.  Burn  J.  Watch.    .      (g)  Dalt.  J.  C.  171.    Dick.  J.  114. 
Com.  Dig.  Imprisonment,  H.  4.  (A)  2  Wills.  158.  and  See  Comb. 

(J)  22  Geo.  III.  c.  58.  s.  3.  32  Geo.     359. 

Crim*  Law.  vol.  i.  c 
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summons,  and  ibey  are  respectively  punishable,  by  fine  and  impri- 
sonment, in  case  they  neglect  their  duty,  (i)     The  sheriff  may  alsa 
1*26]      arrest  a  person*'  suspected  of  a  capital  offence,  whose  guilt  is  not 
certain,  {k)     And  if  the  sheriff  be  assaulted  in  the  execution  of 
his  duty  he  may  apprehend  the  offender,  and  keep  him  in  prison  for 
a  reasonable  time,  to  be  carried  before  a  Justice  of  the  Peace,  to  be 
committed,  or  find  bail  to  answer  the  offence.  (1) 
By  Core-       Though  a  Coroner  has  no  power  of  taking  inquisition  of  felony, 
nersy  &c.    except  in  case  of  Death,  yet  he  is  a  conservator  of  the  peace  in 
relation  to  all  felonies,  and  may  arrest,  or  cause  another  to  arrest, 
any  felon,  (m)     The  Secretary  of  State  has  also  a  power  of  issuing 
a  warrant  to  apprehend  any  person  suspected  of  state  offences; 
which,  though  its  origin  is  uncertain,  is  not  now  to  be  disputed,  (n) 
Of  Arrests      There  is  another  mode  of  Arrest,  without  warrant,  to  be  consi- 
"ndc^^^   dered,  in  which  the  necessity  of  the  case  arms  all  the  inhabitants 
of  a  district  with  peculiar  powers,  and  compels  them  to  perform 
the  duties  which  constables  are  usually  required  to  execute.     In 
examining  the  Proceedings  by  Hue  and  Cry,  we  will  consider, 
first,  its  nature  and  origin;  secondly,  by  whom  it  may  be  levied; 
thirdly,  how  it  may  be  levied;  and  lastly,  what  may  be  done  in 
the  pursuit  which  it  occasions. 
Naturesnd      HuE  and  Cry  is  the  old  Common  Law  mode  of  pursuing  "  with 
Hue  Tnd     ^^^  *"^  voice,"  persons  suspected  of  felony,  or  having  inflicted  a 
Cry.  wound  from  which  death  is  likely  to  ensue,  (o)     This  practice 

seems  to  have  arisen  in  the  earliest  times,  (p)  and  was  distinctly 
recognized  in  the  institution  of  hundreds  by  Alfred.  It  is  laid 
down  by  Lord  Coke,  {q)  that  where  a  felony  has  been  committed, 
r*27]  or  a  dangerous  wound  given,  the  party  grieved  may  resort*  to  the 
constable,  acquaint  him  with  the  circumstance,  describe  the  offender, 
point  out  which  way  he  is  gone,  and  demand  hue  and  cry  to  be 
made.  Upon  this,  it  becomes  the  duty  of  the  officer  to  raise  hue 
and  cry,  within  his  district.  And  if  the  offender  be  not  there  taken, 
he  must  give  immediate  notice  to  the  next  constable,  and  he  to  the 
next,  till  the  delinquent  be  secured.  This  power  has  been  further 
confirmed  by  several  statutes.  The  3  Ed.  1.  c.  9.  compels  all 
persons  to  arm  and  assist  the  constable  on  pain  of  severe  penalties. 
By  the  IS  Ed.  1.  st.  2.  c.  \,  fresh  suit  must  be  made  immediately 
aner  the  felon,  from  town  to  town,  and  from  county  to  county — 
which  is  said  to  be  the  life  of  this  practice,  (r)  And  the  Statute 
27  El.  c.  13.  s.  10.  enacts,  that  the  hue  and  cry  must  be  by  horse 
as  well  as  foot,  or  it  will  be  invalid.  In  order  to  enforce  this 
practice,  which  was  found  highly  beneficial  in  the  infancy  of  the 

.  0)  2  Hale,  87.  2  Wils.  151,  &c.     1 1  St.  Tr.  318. 

(^)  2  Kale,  87.  (o)  3  Inst.  116.    2  Hale,  98.    4  6Ia. 

(O'l  Sumd.  77,  8.  1  Taunt.  146.     Com  293,4. 
Selw.  3  E,<\.  830.  (p)  Bracton,  Lib.  iii.  c.  1. 

(m)  2  H^e,  88.  (g)  3  Inst.  116. 

(w)  Fortesque,  140.  7  T.  R.  742.         (r)  3  Inst.  117. 
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Police,  the  13  Ed.  1.  c.  3.  makes  the  hundred  liable  to  answer  for 
the  damage  sustained  by  the  Robbery,  unless  the  felon  is  secured;    , 
and  by  a  more  recent  Enactment,  (s)  the  officer  refusing  to  make 
hue  and  cry,  is  rendered  liable  to  a  forfeiture  of  sg5. 

At  the  present  day,  hue  and  cry  may  he  raised  either  by  the  By  whom 
precept  of  a  Justice  of  the  Peace,  by  a  Peace  Officer,  or  by  any  ^^^^  ^^'^' 
private  man  who  is  aware  that  a  felony  has  been  committed.  (()  ^  ' 
It  may  be  raised  by  the  warrant  of  a  Justice,  from  his  general 
power  to  apprehend. '  (u)     Upon  constables,  head-borougbs  and 
other  peace  officers,  it  is  especially  incumbent,  because,  as  we 
have  seen,  they  are  fineable  if  they  neglect  it,  and  their  presence 
gives  more  weight  and  authority  to  the  proceeding.*^  (to)     How-      r*28] 
ever,  it  is  clear  that  hue  and  cry  may  be  made  by  private  indi- 
viduals, in  the  absence  of  the  constable,  and  it  has  therefore  been 
sometimes  termed  in  the  old  Books  Cry  de  pais,  (x)    Nor  can  any 
inconvenience  result  from  this  liberty:  for,  any  one  making  hue 
and  cry,  or  causing  it  to  be  made,  without  due  cause,  is  liable  to 
be  punished  as  a  wanton  disturber  of  the  Peace,  (y) 

The  party  who  discovers  that  a  felony  has  been  committed,  How  it 
whether  the  party  grieved,  or  a  third  person  should  either  apply  '^*V  ^^  ^^' 
for  the  warrant  of  a  Justice,  or  immediately  give  information  to 
the  constable  of  the  Vill.  The  former  method  is  always  prudent 
when  circumstances  will  permit,  but  as  we  have  seen,  it  is  by  no 
means  necessary,  and,  if  the  offender  be  likely  to  escape,  is  im- 
proper from  the  delay  it  occasions,  (z)  He  should  then  make  a 
full  statement  of  all  the  facts  within  his  knowledge  relative  to  the 
offence  and  the  offender ;  state  his  name,  if  known,  and  if  other- 
wise, describe  his  person,  horse,  or  other  circumstances  which 
may  lead  to  detection,  (a)  Should  the  crime,  however,  be  com- 
mitted in  any  manner,  or  at  any  time  which  prevents  him  from 
obtaining  any  of  these  clues  to  discovery,  he  may  require  the 
officers  to  search  for  all  suspicious  persons,  vagrant  in  their  dis* 
tricts,  in  order  that  thev  may  be  examined,  {b)  He  may  then 
claim  the  assistance  of  all  the  inhabitants  of  the  vill,  and  all 
neighbouring  vills,  who  are  to  pursue  by  horse  and  foot,  till  the 
felon  is  secured,  or  they  are  liable  to  be  punished  for  their  ne- 
glect, (c)  And  by  this  means,  a  constable,  who  has  obtained  a 
warrant  against  a  felon,  may  procure  him  to  be  apprehended  in  a 
different  county*  from  that  in  which  it  was  granted;  by  following     P291 


(0  8  Geo.  II.  e.  16.  Hale  100.    3  Inst.  173. 

(<)4Bla.  Com.  294.    3  Hale  100.  (2)  2  Hale  99.    Bum  J.    Hue  and 

Hawk.  B.  2.  c.  12.  8.  6.  Bum  J.  Hue  Cry.    Barl.  J.  317. 

and  Cry.  (a)  3  Hale    100.      Bum  J.  Hue 

(u)  See  Form  of  Warrant.    Bum  and  Cry.    Barl.  J.  318. 

y.  Hue  and  Cry.    Post  last  Vol  p.  {6)  2  Hale    101,  103.     Bum  J. 

(w)  1  Hale.  100.  Hue  and  Cry. 

(X)  2  Hale  100.    2  Inst  117.  (c)  2  Hale  101.    3  Inst.  116.  Dalt. 

(y)  Hawk.    B.  2.  C.  12.  S.  5.   2  J.  c.  28. 
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him  with  hue  and  cry,  and  so  without  backing  the  warrant,  cause 
him  at  once  to  be  arrested,  (d) 
What  may  Hue  and  Cry  being  thus  leried,  we  are  now  to  enquire  what 
be  done  on  may  be  done  on  the  pursuit.  It  is  clear  that  when  once  it  is  com- 
Hue  and  fenced,  those  who  join  will  be  protected,  even  though  it  should 
ultimately  appear  that  no  felony  has  been  committed;  and  the 
reasons  for  this  are  evident,  because  the  constable  cannot  examine 
on  oath  as  to  the  truth  of  the  statement,  apd  the  nature  of  the 
proceeding  requires  the  utmost  prompitude,  because  officers  are 
punishable  if  they  neglect  to  observe  it;  and  because  he  who 
without  cause  set  it  on  foot,  is  punishable  by  fine  and  imprison- 
ment for  the  disturbance  he  has  occasioned,  (e)  And  thus  it  is, 
that  arrest  upon  hue  and  cry,  differs  from  arrest  upon  mere  sus- 
picion; in  the  latter  case,  it  is  necessary  to  aver  in  justifying  that 
a  crime  was  committed,  and  that  fact  may  be  put  in  issue;  whereas 
in  the  latter  case  no  such  allegation  is  necessary,  nor  is  it  ever 
stated  in  pleading,  (f)  In  short,  this  proceeding  arms  all  persons 
with  the  same  authority  as  a  warrant  gives  to  the  party  to  whom  it 
is  directed;  they  are  not  answerable  for  the  propriety  of  the  ciy 
itself  but  only  for  the  regularity  of  their  own  conduct  when  acting 
under  it. 

If,  thereforcyhue  and  cry  be  made  against  a  suspected  person, 
he  may  be  arrested  and  taken  to  the  Common  Gaol,  though  he 
ultimately  establish  his  innocence,  and  though  in  fact  the  crime 
is  altogether  fictitious,  (g)  And  so,  where,  upon  a  description  of 
the  ofiender,  whose  name  is  unknown,  the  wrong  person  is  ap- 
prehended by  mistake,  the  party  arresting  is  clearly  justified,  (h) 
[*S0]  If  any*  of  the  pursuers  be  killed  by  the  party  flying,  this  will  be 
murder,  and  if,  on  the  other  hand,  the  latter  be  killed  when  he 
cannot  otherwise  be  taken,  the  pursuers  will  be  protected,  (i) 

The  pursuers  under  hue  and  cry,  if  the  party  suspected  is  actually 
in  a  house,  have  an  unquestionable  right  to  breaK  open  the  outef 
door  to  secure  him,  on  previous  demand  of  admittance,  (k) 
They  must,  however,  ascertain  that  fact,  as  if  he  be  not  found  they 
will  be  trespassers.  (I)  But  they  may  search  all  suspected  places 
which  they  can  enter  without  forcing  an  outer  door,  whether  they 
isucceed  or  fail,  (m) 

Although  suspicious  persons,  neither  named,  nor  described,  may 
be  taken,  it  will  lie  on  the  parlies  arresting  to  show,  that  they  had 

(f/)  2  Hale  115.  (i)  Jackson's  case  cited.     7  Rast, 

(e)  2  Hile  102.    2  Tnst.  173.  Hawk.  P.  C.  292.    2  Hale,  100.  Fost.  271,  2. 

B  2.  c.  12     Burn  J.  Hue  and  Cry.  Barl.  J.  316. 

(/)2Ha]el01.  (it)  2  Hale     103.    Burn    .T.  Hue 

(ff)  2  Hale  102.     Burn  J.  Hue  and  and  Cry.     Williams  J.  Hue  and  Cry 

Cr}.    Barl.  J.  317.    Williams  J.  Hue  3. 

andCry-.  (/)  Id.  ibid.    3  B.  and  P.  223.    1 

(A)    2  Hale    103.      Barl.  J.   S16.  Marshal  565. 

Willjams  J.  Hue  and  Cry.   Burn  J.  (w)  2  Hale,  103.    Barl.  J.  316. 

Hue  and  Cry. 
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reasooable  ground  to  suspect  tbem,  either  from  tbeir  being  vagrants, 
not  rendering  a  good  account  of  themselves,  or  other  similar  cir- 
camstances,  for  otherwise  this  proceeding  would  be  more  dan- 
gerous than  even  general  warrants,  (n)  On  any  prosecution, 
however,  the  pursuers  may,  by  Statute,  plead  tbe  general  Issue, 
and  give  the  special  matter  in  evidence,  (o) 

It  now  only  remains  to  observe,  that  if  tbe  felon  be  not  secured, 
it  is  provided  by  a  very  ancient  as  well  as  by  a  modern  statue,  (p) 
that  an  action  may  be  supported  against  the  hundred,  at  the  suit 
of  the  party  immediately  injured  to  recover  the  damages  sustained 
by  the  robbery.  And  upon  the  construction  of  these  acts,  it  has 
been  holden  that  the  Plaintiff  is  intitled  to  costs,  as  well  as 
damages.*  (q)  These  encouragements  to  the  levying  hue  and  [^'Sl] 
cry,  were  found  of  great  advantage  in  earlier  times,  when  forci- 
ble robberies  were  common  and  assumed  a  very  formidable 
aspect,  though  now,  from  the  increased  excellence  of  the  police, 
the  practice  is  becoming  obsolete. 

Such  are  the  modes  by  which  arrests  may  be  made  without  ^>Te***"»^ 
waiting  for  any  legal  authority,  from  a  public  Magistrate,  to  sane-  ^^^^  ^^" 
tioD  tbe  proceedings.  This  summary  course  is  necessary,  when 
Uiere  is  an  imminent  danger  of  an  escape,  or  when,  from  other 
circumstances,  the  utmost  promptitude  is  requisite.  But  we  have 
seen  that  whenever  the  case  will  admit,  it  is  more  prudent  to  ob- 
tain the  authority  of  a  Magistrate,  to  give  greater  security  to  the 
parties  by  whom  the  arrest  is  to  be  effected,  (q)  The  mode,  na- 
ture, and  effects  of  this  course  of  proceeding  now,  therefore,  de- 
mand our  attention. 

The  party  who  knows  or  suspects  that  an  indictable  offence  has 
been  committed  usually  goes  before  a  Justice  of  tbe  Peace,  accom- 
panied by  any  other  witnesses  whom  he  may  be  able  to  procure, 
and  gives  the  Magistrate  his  information  and  that  of  his  compa- 
nions stating  the  grounds  of  suspicion  on  which  his  application  is 
grounded.  They  are  sworn,  if  Christians,  on  the  four  Evange- 
lists, if  Jews,  on  the  Old  Testament,  as  follows:  ^^  You  shall  true 
answer  make  to  such  questions,  as  shall  be  demanded  of  you,  so 
help  you  Grod.'^  The  Magistrate  then  interrogates  tbe  accuser, 
and  sometimes  his  witnesses,  and  takes  down  the  substance  of 
their  replies  in  the  following  form,  ^^  The  information  of  &c.  of 
&c.  who  saith  that  &c.,^'  stating  the  facts  sworn  to.  This  paper 
is  then  read  to  the  parties,  who  have  given  evidence,  and,  if  they 
adhere  to  the  statement,  they  confirm  it  by  their  signature.  Upon 
this,  the  Justice  usually  issues  his  warrant  or  summons  according 

■Hi 

(ti)  2  lUle.  104.  Sauntl.  Rep.  374.  380.    Tjdd.  12?.  5 

(o)  7  lac.  I.  c.  5. 13  Edw.l.  c.  5.  9  Ed.  Pcakc's  Evidence. 
Geo.  I.  c.  22.    See  the  decisions  and         (p)  1  r.  R.  71. 
proceedings  on  this  and   other  sta-         {q)  ante  15. 
tutes,  relating  to  Hue  and  Cry.    2 
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Of  the 

Summons. 


*[33] 


or  the 
wan'ant. 


to  the  magnitude''^  of  the  charge,  or  the  apparent  weight  of  the 
evidence  by  which  it  is  supported. 

When  th&  offence  is  between  party  and  party,  and  not  of  an  ag- 
gravated nature,  and  the  supposed,  offender  is  not  likely  to  abscond, 
a  summons  is  recommended,  as  the  preferable  process  to  procure 
his  attendance,  and  this  seems  necessary  where  there  is  no  oath  of 
the  offence  having  been  committed,  (r)  But  where  there  is  an  ac- 
cusation on  oath,  of  an  offence  of  a  higher  nature,  as  treason  or 
felony,  it  is  proper  to  issue  a  warrant,  in  the  first  instance,  if  there 
appear  any  reasonable  ground  for  the  charge.  But  although  there 
be  a  positive  charge  on  oath,  yet  if  the  Justice  sees  that  no  credit 
is  to  be  given  to  it,  he  may  decline  issuing  a  warrant.  {$)  For 
petty  assaults,  though  justices  are  authorised  to  issue  a  warrant  on 
complaint,  on  oath  of  the  accuser,  yet  a  summons  is  more  advis- 
able, as  in  many  cases  it  is  found  that  the  accusation  is  frivolous  or 
without  sufficient  foundation.  (I)  A  summons  should  be  signed  by 
the  Magistrate,  who  issues  it,  (u)  and  may  either  be  directed  to  the 
party  himself,  or  to  a  constable  requiring  him  to  summon  or  give 
notice  1o  the  party,  whose  attendance  is  required.  And  it  is  usual 
in  the  summons,  not  only  to  fix  a  day,  but  a  particular  hour,  for  the 
appearance  of  the  suspected  individual;  but  the  accused  is  bound 
to  wait  until  the  Magistrate  can  attend  to  the  complaint.  In  gene- 
ral, a  summons  may  be  granted  without  the  oath  of  the  complain- 
ing  party;  but  in  some  cases,  by  particular  enactment,  an  oath  is 
absolutely  requisite.  If  the  complaint  is  on  oath,  it  should  be  so 
stated,  (y)  and  a  copy*  of  the  summons  should  be  served  upon,  or 
left  at  the  residence  of  the  accused,  (to)  but  in  a  criminal  prosecu- 
tion against  the  wife,  there  is  no  occasion  to  summon  the  hus- 
band, {x) 

When  the  offender  is  not  likely  to  abscond  before  warrant  can 
be  obtained,  it  is  in  general  better  to  apprehend  bim  by  a  wamxnUj 
than  for  a  private  person  or  officer  to  arrest  him  of  their  own  ac- 
cord, because  if  the  justice  should  grant  his  warrent  erroneously, 
no  action  lies  against  the  party  obtaining  it.  (y)  And  if  a  Magis- 
trate exceed  his  jurisdiction,  the  officer  who  executes  a  warrant  is 
protected  from  liability,  and  the  Magistrate  himself  cannot  be  su- 
ed until  after  a  month's  notice  of  action,  during  which  he  may 
tender  amends,  (z)  and  no  action  can  be  supported  against  the  party 
procuring  the  warrant,  though  the  arrest  was  without  cause,  un- 


(r)  2  T.  K.  225.  Comb.  359.  Dick, 
.r.  Warrant,  ii.  2  Barnard,  34.  77. 
101. 

(»)  Dick.  J.  458,  9.       Hawk.  B.  2. 
c.  13.  p.  18. 

(0  Dick.  J.  458,  9. 

(tt)  2  Eaiit,  36r.  See  form  poat. 
last  Vol. 

(t>)  Bum  J.  Summon!  and  warrant 


I.  Bac.  Abr.  Just,  of  Peace,  c.  5.  2. 
Barnard,  34.  77. 101.  Toone  41  S46, 
400,  449.  2.  Term  Rep.  235.  Sed 
quxre  for  this  is  not  necessary  in  case 
of  a  warrant , 

(v)  Id.  ibid. 

(X)  Burr.  1681. 

(y)  3  Esp.  166, 7.  ante  19. 

(z)  24  Gea  n.  c  44. 
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less  it  can  be  proves)  that  the  warrant,  was  obtained  maliciously. 
(a)  Having  already  considered  for  what  offences,  and  against 
whom  a  warrant  may  be  granted ;  (6)  we  will  now.  proceed  to 
enquire  on  what  evidence  it  may  be  issued.  By  whom.  To  whom 
directed.  The  form  and  requisites  of  the  warrant,  and  the  con- 
sequences of  its  illegality.  The  Places  where  the  warrant  may  ' 
be  executed  and  of  backing  it,  and  how  the  warrant  is  to  be  exe- 
cuted. 

With  respect  to  the  evidence^  on  which  a  warrant  may  be  On  what 
granted.  A  Secretary  of  Slate  may  commit  without  oath;  (c)  '^'^"^en^e. 
but  a  Magistrate  ought,  unless  he  commits  upon  view  of  the  offence, 
to  examine  upon  oath  the  party  requiring  a  warrant,  as  well  to 
ascertain  that  a  felony  or  other  crime  has  actually  been  commit- 
ted, as  also  to  prove  the  cause  and  probability  of  suspecting  the 
party^  against  whom  the  warrant  is  prayed,  (d)  And  it  is  the  L  ^^J 
duty  of  the  Magistrate,  well  to  consider  all  the  circumstances 
sworn  to.  and  not  to  grant  any  warrant  groundlessly  or  malicious- 
ly without  such  a  probable  cause  as  might  induce  a  discreet  and 
impartial  man  to  suspect  the  party  to  be  guilty,  {e)  And,  if  a 
Magistrate  should  grunt  his  warrant,  without  an  oath  of  circum- 
stances aflfbrding  a  reasonable  suspicion  of  the  guilt,  and  the  party 
prove  to  be  innocent,  he  will  be  liable  to  an  action  of  trespass,  at 
the  suit  of  the  individual  aggrieved.  (/)  For  the  same  reason,  he 
ought  not  to  grant  a  warrant  on  a  Quaker's  affirmation,  which  is 
inadmissible  in  criminal  proceedings,  to  criminate  or  excuse  ano- 
ther, though  it  may  be  read  to  exculpate  himself,  (g)  It  is  the 
duty  also  of  the  Magistrate,  to  take  all  charges,  of  whatsoever  na> 
tore,  kind,  or  complexion,  they  may  be,  in  writing,  (h)  But  the 
affidavit,  or  oath,  though  in  writing,  need  not  be  stamped  there, 
being  an  express  exception  in  the  stamp  act,  as  to  affidavits  made 
before  any  Justice  of  the  Peace,  (t) 

We  have  thirdly  to  consider  the  persons  in  whom  the  power  of  ^y  ^^»""» 
issuing  criminal  process  is  invested.     A  warrant  may  be  granted 
in  extraordinary  cases  by  the  privy  council  or  Secretaries  of  State; 
(k)  by  the  Speaker  V»f  the  House  of  Commons,  (1)  or  Lords,  (m) 
by  Justices  of  Gaol  Delivery  (n)  or  Oyer  and  Terminer,  (o)  Jus- 


(fl)  1  T.  B.  535.  3  B8p.  H. 
135. 

(6)  ante  12  to  16. 

(c)  1  Stw.  3.  Com.  Dig.  Im- 
priflonment  H.  7.  11  St.  Tr. 
316.  2  Wils.  286,  7. 

(d)  1  Hale,  582. 
111.  4  »la.  Com. 
B.  2.  c.  13.  s.  18. 
Comb.   359.      Dick.   J.  Warrant  1. 

(r)  Hawk.  B.  2.  c.  13.  8.  18. 
Dick  J.  458,  9. 

(/)  2  T.  U.  225.  2  Wils.  158. 
Hawk.  B.  2.  c.  13.  s.  18.  Comb. 
359. 


2  Hale,    110, 

290.      Hawk. 

2  T.  R.    225. 


(j')  2  Burr.  1117.  Peake  Ev. 
143.     Phil.  Kv.  13. 

(A)  1  Leacb.  241.  Burn  .1. 
Wai*i^n(    Xf 

(/)  48*  Geo.  HI.  c.  149.  Sclie<l. 
affidavit.    Toone  6. 

(k)  Fortes.  140.  4  Bla.  c. 
219,  290.  1  Lord  Kaym.  65. 
11  Harg.  St  Tr.  318,  9.  2.  Wils. 
151,  283,  4,  288,  290,  ante   26. 

(/)  14  East  1,  163. 

(m)8T.R.314. 

(n)  1  Leacb,  116. 

(o)  1  Hale,  579,  2  Hale,  106. 
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[*S6]  ^^^^^  ^^  Sessions,  {p)  or  by  a  Judge  of  the  Court  of  King^s  Bench* 
(q)  but  warrants  are  most  usually  issued  by  a  single  Justice  of  the 
Peace,  (r)  And  this  he  may  do  in  any  cases  where  be  has  a  ju- 
risdiction over  the  offence,  and  in  all  treasons,  felonies,  and 
breaches  of  the  peace  or  offences,  for  which  the  party  is  punishable 
with  corporal  punishment  within  the  places  oVer  which  his  juris- 
diction extends,  {s)  and  though  Justices  of  the  Peace  have  no  ju- 
risdiction over  treason,  yet  in  order  to  secure  a  supposed  offender, 
a  justice  may  issue  a  warrant  and  commit  him  for  such  offence,  (t) 
At  common  law,  if  A  committed  a  felony  in  the  county  of  B,  and 
then  went  into  the  the  county  of  C,  upon  information  given  to  a 
Justice  of  the  Peace  for  the  county  of  C,  he  might  issue  his  war- 
rant to  apprehend  him  and  take  his  examination  and  commit  him 
to  gaol  in  the  county  of  C,  from  whence  he  might  be  removed  by 
Habeas  Corpus  to  the  county  of  B  for  his  trial,  (tt)  and  a  Justice 
may  grant  a  warrant  to  apprehend  a  person,  who,  being  within  his 
jurisdiction,  (w)  has  committed  an  offence  on  the  high  seas  in  Ire- 
land or  a  foreign  country:  (x)  and  if  a  person  be  a  justice  of  the 
peace  in  two  adjacent  counties,  though  by  several  commissions  he 
may,  whilst  he  lives  in  one  county,  send  his  warrant  to  apprehend 
in  the  other;  (v)  and  the  28  Geo.  III.  c.  49.  provides,  that  the 
justice  acting  lor  two  or  more  adjoining  counties  may  act  in  all 
things 'in  any  or  either  of  the  said  counties,  but  he  must  be  person- 
ally resident  in  one  of  them.  And  the  statute  26  H.  Vlli.  c.  6. 
8.  6  &8,  affords  power  to  justices  of  the  peace,  to  issue  warrants 
from  an  English  county  into  Wales. 

[*S6]  The*^  power  of  backing  warrants,  which  will  hereafter  be  consi- 
dered, greatly  extends  the  common  law  jurisdiction  of  justices  of 
the  peace.  Peculiar  powers  are  also  given  to  the  justices  of  the 
seven  police  offices  for  Middlesex  and  Surrey,  by  the  Statute  32 
Geo.  III.  c.  53.  No  justice  can  supersede  the  warrant  of  another, 
without  a  formal  and  legal  examination;  but  an  arrest  under  a  war- 
rant may  be  avoided,  in  case  of  a  breach  of  the  peace,  by  entering 
into  a  recognizance  before  another  magistrate,  (z)  which  will  ope- 
rate as  a  supersedeas,  as  well  of  another  justice's  as  of  a  judge's 
warrant,  and  prevent  the  inconvenience  of  an  arrest  and  imprion- 
ment;  (a)  but,  as  we  have  already  seen,  where  a  magistrate  is 
himself  a  material  witness  against  the  offender,  it  13  more  proper 


(p)  1  Hale,  579.  (r)  Barl.  J.  188, 9. 

(g)   Tooiie,   392.      1    Hale,    578.  («)  1  Hale,  580. 

2  Hale,     5  and  6.     2    Barnard   28.  (w)  ante  U. 

48  Geo.  HI.  c.  58. 8  1.                 •  (x)    Ajite    14.    2   Stni.    848.     4 

(r)    4  Bla.      Com.     290.     1  Hale,  Taunt.  34. 

579.         y  (y)lHale,  581. 

(0      1     Hale,     579.     2     Hale,  («)    2   T.   R.    195.    Cro.    C   C. 

107.    12   Co.   131.   Dick.    Seas.    88  16.   Toone,    247.    Burn  J.    Surety 

DaJt.  J.   c.    70.   and    170.     Hawk,  for  the  peace    V.   Hawk.    B.   1.   c, 

b.  2.  c.  13.  s.  15.  and   16.  4  Blai  60.  s.  14. 

Com.  290.  (a)  Cro.  C.  C.  16. 
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that  he  should  go  before  another  justice,  and  depsoe  to  the  facts^ 
and  cause  him  to  issue  a  warrant,  (b) 

At  Common  Law  the  chief  justice  of  the  King's  Bench,  or  any 
other  juc^e  of  that  court,  may  issue  a  warrant  in  bis  own  name  for  the 
apprehending  and  bringing  before  him,  any  person,  touching  whom 
oath  is  made  for  a  felony  committed,  or  of  suspicion  of  felony  upoa 
him,  into  any  county  of  England  and  Wales;  for  he  is  intrusted 
with  the  conservation  of  the  peace  through  all  England;  and  is  of 
higher  authority  than  a  justice  of  oyer  and  terminer.  But,  to  avoid 
the  trouble  of  bringing  up  the  parties,  the  judges  of  the  King's 
Bench  usually  direct  their  warrants  to  apprehend  them,  and  bring 
them  before  some  justice  of  the  peace  near  adjoining,  either  to 
be  examined,  or  bound  over  to  the  sessions,  and  further  to 
be  proceeded  against,  according  to  law.  (c)  A  warrant  from 
the*  chief  justice,  or  other  justice  of  the  Court  of  King's  Bench  ex-  [*S1] 
tending  all  over  the  kingdom,  is  tested  or  dated  England;  not 
Oxfordshire,  Berks,  or  any  particular  county,  (d)  The  26  Geo. 
III.  c.  17.  8.  18.  enables  any  judge  of  the  King's  Bench,  in  certain 
cases  of  oflTences  relating  to  the  public  revenue,  to  issue  warrants 
for  apprehending  the  offender;  and  the  48  Geo.  III.  c.  58,  reciting 
that  the  provisions  of  the  last  mentioned  act  have  been  found  be- 
neficial, and  that  it  is  expedient  to  extend  the  same  to  other  cases, 
enacts  that  ^^  whenever  any  person  shall  be  charged  with  any 
^^  offence  for  which  he  may  be  prosecuted  by  indictment  or  infor- 
^^mation  in  his  Majesty's  Court  of  King's  Bench,"  (not  being  trea- 
son or  felony)  and  the  same  shall  be  made  appear  to  any  judge  of 
the  same  court  by  affidavit;  or  by  certificate  of  an  indictment,  or 
information  being  filed  against  such  person  in  the  said  court,  for 
such  offence,  it  shall  be  lawful  for  such  judge  to  issue  his  warrant 
under  his  hand  and  seal,  and  thereby  to  cause  such  person  to  be 
apprehended  and  brought  before  him,  or  some  other  judge  of  the 
same  court,  or  before  some  one  of  his  Majesty's  justices  of  the 
peace,  in  order  to  his  being  bound  to  the  King's  Majesty  with  two 
sufficient  sureties,  in  such  sum,  as  in  the  said  warrant  shall  be  ex- 
pressed, with  condition  to  appear  in  the  said  court,  at  the  time 
mentioned  in  such  warrant,  and  to  answer  to  all  and  singular  in- 
dictments or  informations,  for  any  such  offence;  and  in  case  any 
such  perssn  shall  neglect  or  refuse  to  become  bound,  as  aforesaid, 
it  shall  be  lawful  for  such  judge  or  justice  respectively  to  commit 
such  person  to  the  common  gaol  of  the  county,  city,  or  place  where 
the  offence  shall  have  been  committed,  or  where  he  shall  have 
been  apprehended,  there  to  remain  until  he  shall  become  bound  as 
aforesaid,  or  shall  be  discharged  by  order  of  the  said  court  in  term 
time,  or  of  one  of  the  judges  of  the.  said  court  in  vacation;^  and  the  PS81 
recognizance  to  be  thereupon  taken  shall  be  returned  and  filed  in 
the  said  court,  and  shall  continue  in  force  until  such  person  shall 

(6)  Ante  25.    2Wil8.158.  (rf)  4  B la.  Com.  291. 

(c)  1  Hale,  577,  8.    2  Hale,  105. 
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have  be^ii  acquitted  of  such  ofience;  or,  in  case  of  conviction 
shall  have  received  judgment  for  the  same,  unless  sooner  ordered 
by  the  said  court  to  be  discharged. 

The  warrant  may  be  directed  to  the  sheriff,  bailiff,  constable,  or 
to  any  indifferent  person  by  name  who  is  no  officer;  for  the  justice 
may  authorize  any  person  whom  he  pleases  to  be  his  officer,  but  it 
is  moat  adviseable  to  direct  it  to  the  constable  of  the  precinct  whereiD 
it  is  to  be  executed;  because  no  other  constable,  and  a  fortiori  no 
private  person,  is  compellable  to  execute  it;  whereas  the  constable 
of  the  proper  precinct  may  be  indicted,  if  he  do  not  obey  the  war- 
rant, (e)  If  an  act  of  parliament  direct  that  a  justice  shall  grant 
a  warrant,  and  do  not  state  to  whom  it  shall  be  directed,  it  must 
be  directed  to  the  constable,  and  not  to  the  sheriff,  unless  such 
power  be  given  by  the  act  (/) 

It  is  generally  laid  down,  that  the  warrant  ought  to  be  under  the 
hand  and  seal  of  the  justice  who  makes  it:  (g)  but  it  seems  suffi- 
cient if  it  be  in  writing,  and  signed  by  him,  unless  a  seal  is  expressly 
required  by  particular  act  of  parliament  (h)  And  it  is  observable, 
that  the  2-1  Geo.  II.  c.  44.  s.  6,  protects  constables  acting  in  obe- 
dience to  a  warrant,  under  the  hand  or  seal  of  a  justice.  It  is  said 
that  the  warrant  ought  to  set  forth  the  year  and  day  wherein  it  is 
made,  (i)  but  that  the  place,  though  it  must*  be  alledged  in  plead- 
ing, need  not  be  expressed  in  the  warrant,  but  that  it  is  necessary 
to  state  the  county  in  the  margin  at  least,  if  it  be  not  set  forth  in 
the  body,  {k)  The  warrant  of  a  Judge  extends  over  all  England, 
and  is  tested  England;  but  that  of  a  justice  of  the  peace  is  tested 
of  the  particular  county  or  precinct  over  which  his  jurisdiction  ex- 
tends. (I)  But  the  warrant  of  a  justice  need  not  be  returnable  at  a 
.time  (m)  or  place  certain,  (n)  It  may  be  made  either  in  the  name 
of  the  king,  (o)  or  of  the  justice  himself;  ( p)  but  the  latter  is  most 
usual;  though  process  after  indictment,  issued  from  sessions  of  the 
peace,  is  said  always  to  be  in  the  king'^name.  {q)  The  warrant 
may  be  either  general,  to  bring  the  party  before  any  justice  of  the 
peace  in  the  county,  or  special,  to  bring  him  before  the  justice  only 
who  granted  it.  (r)     If  the  warrant  direct  the  offender  to  be  brought 


(e)  1  Hale,  581  2  Hale,  110,  111. 
H:4wk.  b.  2.  c.  13.  8.  27.  1  Salk.  347. 
1  lA.  Raym.  66.  2  Ul.  Raym.  119. 
Com.  Dig.  Imprisonment,  H.'7.  4  Bla. 
Com.  29.  Dick.  J.  Warr.  III.  Arrest, 
H. 

(/)  2  Ld.  Ravm.  1192.  2  Salk. 
381. 

(  J-)  1  Hale,  577.  2  Hale,  111.  Com. 
Dig.  Imprisonment,  H.  7.  Hawk.  b.  2. 
c.  13.  8.  21.  4  B\a.  Com.  290.  2 
Sttund.  305.  n.  13. 

{h)  Willes  Rep.  411.  Bui.  N.  P. 
83.  Bum  J.  Warrant,  IV.  Dick.  J. 
W.irr.m.    Toone,450. 

(0  Hawk.  b.  2.  c.  13.  s.  22.   2  Hale, 


111.    Burn  J.  Warrant, IV.  Dalt.  J. c. 
174.' 
(i)  Hawk.  b.  2.  c.  13.  s.  22.  2  Hale, 

111.  Burn  J.  Warrant,  IV.  see  form, 
post,  lust  vol. 

(/)  4  Bla.  C.  291.    Fortescue,  143. 

(m)  Peake'a  Rep.  234.  4  Bla.  C. 
291. 

(n)  4  Bla.  Com.  291. 

(o)  2  Ul.  Raym.  1195. 

(p)  See  form,  Dalt.  J.  c,  174.  p. 
458. 

(9)  Hawk.  b.  2.  c.  13.  s.  24.  2  Hale, 
113.     Burn  J.  Warrant,  IV. 

(r)  Hawk,  b  .2.  c.  13.  a.  26.    2  Hale, 

112.  1  Hale,  582.    4  Blav  Com.  291. 


*  Sec  Forms  of  Warrants,  post,  last  volume. 
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before  any  justice,  the  election  of  the  magistrate  before  whom  he 
shall  be  taken,  lies  in  the  officer,  and  not  in  the  prisoner,  (s)  The 
name  of  tlie  party  to  be  apprehended  should  be  accurately  stated, 
and  must  not  be  left  in  blanks  to  be  filled  up  afterwards,  (t)  though 
it  may  be  inserted  after  the  warrant  is  sealed  by  the  magistrate, 
before  he  delivers  it  over  to  the  officer;  (u)  but,  if  the  name  of  the 
party  to  be  arrested  be  unknown,  the  warrant  may  be  issued  against 
him,  by  the  best  description  the  nature  of  the  case  will  allow,  as 
^^  the  body  of  a  man,*  whose  name  is  unknown,  but  whose  person  [*40] 
is  well  known,  and  who  is  employed  as  the  driver  of  cattle,  and 
wears  a  badge.  No.  573.^'  (10)  It  is  not  usual  to  state  any  addition 
of  place  or  degree  in  a  warrant  before  indictment,  but,  after  indict- 
ment found,  both  are  usually  stated,  as  in  the  indictment,  (x)  If 
there  be  a  mistake  in  the  name  of  the  supposed  offender,  or  if  the 
name  of  the  officer  be  inserted  without  authority,  and  after  the 
issuing  of  the  warrant,  or  if  the  officer  exceed  the  limits  of  his 
authority,  and  be  killed,  this  will  amount  to  no  more  than  man- 
slaughter in  the  person  whose  liberty  is  thus  invaded,  (y)  But  if 
the  warrant  be  filled  up  by  the  magistrate  before  he  issues  it,  though 
after  he  signed  it,  the  proceeding  is  regular,  and  killing  the  officer 
endeavouring  to  arrest  the  party  is  murder,  (z)  Where  a  married 
woman  has  committed  an  offence  without  her  husband,  the  warrant 
should  be  only  against  her.  (a)  The  warrant  need  not  state  the 
time  when  the  party  is  to  be  brought  before  the  magistrate  for  ex- 
amination; it  was  indeed  observed  by  Parker,  Ch.  J.  (b)  that  this 
is  never  done  in  any  warrant  whatever,  nor  is  it  possible  to  do  it 
without  a  manifest  injury  to  th&  party ;  for  suppose,  for  the  purpose, 
a  fortnight  should  be  limited,  the  party  then  must  be  in  custody  all 
that  time,  and  perhaps  he  might  be  discharged  the  very  first  day, 
and  certainly  would,  if  he  did  appear  and  was  found  innocent.  The 
law  has  already  fixed  a  time;  for  by  law  the  officer  is  bound 
to  carry  him  immediateljp  before  the  magistrate.  If  he  delay  any 
time,  it  is  contrary  to  the  duty  of  his  office. 

It  does  not  seem  to  be  absolutely  necessary  to  set  out  the  chai^ 
or  offence  or  evidence  in  a  warrant  to  apprehend,*  though  it  is  ne-   P41] 
cessary  in  the  commitment;  and  it  has  been  observed,  that  cases 
may  occur  in  which  it  would  be  imprudent  to  let  even  the  peace- 


(«)  1  Hale,  582.    5  Co.  59,  b.  Dick,  ment.  III.  see  form,  post,  last  vol. 

«T.  WuTt  HI.    Fortescue,  143,  where  (x)  See  form,  post,  last  vol. 

il  is  said  that  the  officer  has  always  a  {y)  Foster,  312.    6  T.  R.  236.    2 

right  to  take  the  party  before   any  Ld.  Kavm.  1302.    1  East,  P.  C.  310,1. 

justice.  1  Leach,  245.    5  East,  308. 

(0  2  Hale,  114.    Foster,  312.  (z)8T.  H.455.    2  Uach,  929.    1 

(11)  2  Leach,  929.    8  T.  R.  455.     1  East,  P.  C.  324.  n. 

East,  P.  C.  324.  n.  (a)  3  Burr.  1681. 


(v)  1  Hale,  577.    Burn  J.  Commit-         (b)  Fortes.  143    Q  T.  R.  HO. 
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officer  know  the  crime  of  which  the  party  to  be  arrested  is  accu8ed.(<:) 
It  is  laid  down,  however,  to  be  advisable,  especially  if  the  warrant 
be  for  the  peace  or  good  behaviour,  to  set  forth  the  special  cause 
upon  which  it  is  granted,  in  order  that  the  party  may  be  provided 
at  once  before  the  Justice  with  sufficient  sureties;  but  that  if  it  be 
for  treason  or  felony,  or  other  offence  of  an  enormous  nature,  it  is 
not  necessary  to  state  it,  and  that  it  seems  to  be  rather  discretionary 
than  necessary  to  set  it  forth  in  any  case,  (d)  It  is,  however,  laid 
down  by  Lord  Hale,  (e)  that  regularly  a  warrant  ought  to  contain 
the  cause  specially,  and  should  not  be  generally,  to  answer  such 
matters  as  shall  be  objected  against  him,  because  it  cannot  appear 
whether  it  be  within  the  jurisdiction  of  the  Justice,  neither  can  it 
appear  whether  the  party  be  bailable  or  otherwise.  It  is  observed, 
however,  that  such  a  warrant  omitting  the  cause  is  valid,  (/)  and 
that  a  justice  of  the  peace  may  make  his  warrant  to  apprehend  a 
person  suspected,  by  name,  upon  a  complaint  made  to  him,  but 
that  at  common  law  a  warrant  cannot  be  issued  to  apprehend  all 
persons  suspected,  not  naming  them,  (g)  And  a  general  warrant 
to  seize  and  apprehend  all  persons  suspected,  without  naming  or 
describing  any  person  in  particular,  is  illegal  and  void  for  its  un- 
certainty; for  it  is  the  duty  of  the  magistrate,  and  not  to  be  left  to 
[*42]  the  officer,  to  judge  of"^  the  ground  of  suspicion,  {k)  And  for  the 
same  reason  a  warrant  to  apprehend  all  persons  guilty  of  a  crime 
therein  specified,  is  not  a  legal  warrant;  for  the  point  upon  which 
its  authority  rests,  is  a  fact  to  be  decided  on  a  subsequent  trial,  viz. 
whether  the  person  apprehended  be  really  guilty  or  not;  it  is  there- 
fore in  fact  no  warrant  at  all,  for  it  will  not  justify  the  officer  who 
acts  under  it.  (t)  Upon  the  whole,  therefore,  it  seems  advisable 
in  general  concisely  to  describe  the  supposed  offence.  General 
warrants  to  take  up  loose,  idle  and  disorderly  people,  {k)  and  search 
warrants,  (l)  which  will  be  hereafter  considered,  are  the  only  ex- 
ceptions to  this  rule.  It  seems,  however,  to  suffice,  to  state  the 
particular  species  of  crime,  without  showing  the  particular  facts 
of  that  crime,  as  in  a  warrant  for  felony,  it  is  not  necessary  to  set 
put  in  the  warrant  the  particular  goods  stolen,  (m) 


(c)  2  Wils.  158.  11  llarg.  St.  Tr. 
^04.  Cro.  Jac.  81.  Lambert,  87. 
Com.  Dig.  Iinpnsonment,  H.  7.  Bac. 
Ab.  Trespass,  D.  3.  Hawk,  b-  2.  c. 
13.  8.  11  Dick.  J.  Wavrt.  III.  Toonc, 
449.  Qv.  Kesolution.  11  Ilarg.  St. 
Tr.  323.' 

(rf)Ila\vk.  b.  2.C.13  9.25.  Bac.Ab. 
TrespHSs,  D.  3.  Dick.  J.  Warr.  I  IT. 
Toone,  449.     11  Harp.  St.  Tr.  323. 

(<?)  2  Hale.  111.  1  Hale, 580.  Fortes. 
143.    Dick.  J.  Wart.  I. 

(/)  2  Hale,  111.     1  Hale,   530. 


Dick.  J.  Warrant,  T. 

(^)  2  Hale,  in. 

(A)  1  Hale,  580.  Hawk.  b.  2.  c.  13. 
s.  10  &  17.  4  Bla.  Com.  2^1.  1  BU. 
Rep.  555.  2  Wils.  151.  3  Burr.  1767. 
Burn  J.  Warrant  IV.  Dick.  J.  Warrt. 
I. 

(/)  M.  ibid. 

(it)  3  Burr.  1766.  Dick.  J.  War- 
rant,  I. 

(/)  Hawk.  b.  2.  c.  13.  s.  17.  n.  6. 
Dirk.  J.  Warrant,  1051. 

im)  Fortes.  143.    2  Wils.  158. 
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The  statute  45  Greo.  III.  c.  92.  s.  2.  reciting  that  it  may  hap- 
pen hj  reasoD  of  a  difference  in  the  laiv  of  bailing  in  the  different 
parts  of  the  United  Kingdom,  that  the  jadge  or  justice  before  whom 
any  offender  shall  be  brought,  indorsed  as  therein  mentioned,  may 
not  know  whether  the  offence  mentioned  in  such  warrant  be  or  be 
not  bailable,  enacts  that  in  case  any  person  suing  out  such  warrant, 
shall  by  affidavit,  or  otherwise,  show  to  the  satisfaction  of  the  judge 
or  justice  granting  such  warrant,  that  it  may  be  necessary  to  execute 
the  same  in  a  part  of  the  United  Kingdom  different  to  that  in 
which  it  was  issued,  and  it  shall  appear  to  the  judge  or  justice 
granting  such  warrant,  that  the  ofience  is  not  bailable,  then  he 
shall  upon  the  face  of  the  warrant  write  the  words  '^  not  bailable,^'*  [*^43] 
or  the  judge  or  justice  before  whom  the  party  arrested  is  brought, 
may  admit  him  to  bail;  but  this  regulation  only  extends  to  warrants 
upon  indictment  found  or  information  filed,  (n) 

In  practice,  the  warrants  issued  at  the  principal  police  offices  in 
and  near  the  metropolis,  (o)  are  addressed  to  all  constables  and 
.other  peace  officers  of  the  county  or  district,  and,  after  stating  the 
county  or  city  and  liberty  of  Westminster  in  the  margin,  command 
the  officers  in  the  king's  name,  upon  sight  of  the  warrant,  to  take 
and  bring  before  the  magistrate  issuing  the  warrant,  or  some  other 
justice  of  the  county,  &c.  the  body  of  the  supposed  offender,  to  an- 
swer all  such  matters  and  things,  as  on  his  majesty's  behalf  shall 
on  oath  be  objected  against  him  by  A.  B.  *'  for  having  feloniously, 
&c.''  or  '^  for  assaulting,  &c."  or  '*•  on  violent  suspicion  of  feloni* 
ously,  &c."  and  then  stating  very  concisely,  and  nearly  in  the  same 
form  as  in  the  subsequent  commitment,  the  nature  of  the  offence,  and 
if  it  he  founded  on  a  statute,  concluding  ^^  against  the  form  of  the 
statute  in  such  case  made  and  provided;"  and  then  containing  a 
formal  injunction,  '*  liereof  fail  not  at  your  peril.  Given  under 
my  hand  and  seal  this day  of A.  D.  1816." 

The  forms  of  warrants  used  in  otiicr  counties  and  places,  and 
printed  in  the  different  treatises  of  the  office  of  justices  of  the 
peace,  differ,  though  not  in  any  material  circumstances,  from  those 
just  mentioned.  They  are  usually  directed  to  the  constable  or 
constables  of  a  particular  parish  or  district,  and  state  the  county  >n 
-the  margin,  and  proceed  by  way  of  recital,  ^'  Forasmuch  as,"  or 
'^  Whereas  A.  6.  (naming  the  accuser  with  his  residence  and  de- 
gree) hath  this  day  made  inforifiation  and  complaint  upon  oath  be- 
fore me,  £.  F.  Esq.  one  of  his  Majesty's  justices  of  the  peace,  in 
and  for  the  said  county,  that  C.  D.  (naming  the  offender  and  his 
addition  and*  degree)  ^^  did,  &c."  (then  concisely  stating  the  of-  ^441 
fence,  ^^  These  are  therefore,  &c."  commanding  the  officer  to  take 
the  supposed  offender,  and  bring  him  before  the  justice  to  answer 
the  premises,  &c.  to  be  further  dealt  with  according  to  law;  and 
concluding  the  same  as  the  other  warrant. 

(ti)  AS  Geo.  3.  c.  92, ».  5.  (0)  See  forms,  post,  last  voU 
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There  appears  to  be  no  sabstantial  difiference  between  tbese 
two  forms  of  warrants;  and  either  might  be  adopted.  In  the  last 
volume,  the  usual  forms  are  given,  and  the  offence  may  be  describ* 
ed  as  in  the  forms  of  commitments  there  inserted,  or  as  in  the  vo- 
lume of  indictments. 

The  warrant  being  thus  framed,  is  delivered  to  the  constable, 
who,  by  custom,  receives  4d.  with  it  as  a  recompence  for  his 
trouble  in  carrying  it  into  effect,  (p)  In  case  of  felony,  tumult  and 
riot,  high  and  special  constables  may,  by  the  order  of  two  justices, 
be  allowed  out  of  the  county  rate,  a  larger  sum  as  a  compensa- 
tion for  their  loss  of  time  and  expenses,  (q)  The  18  Gko.  III.  c. 
19.  provides  for  the  indemnification  of  constables  out  of  the  rates 
of  the  parish.  As,  however,  this  is  left  to  the  discretion  of  the 
vestry,  where  vexatious  objections  to  accounts  are  not  unusual,  it 
were  to  be  wished  that  some  more  efficacious  and  certain  mode  of 
remuneration  were  adopted,  (r) 

We  have  seen  that  if  the  warrant  be  materially  defective,  or  the 
officer  exceed  his  authority  in  executing  it,  and  if  he  be  killed  in 
the  attempt,  this  is  only  manslaughter  in  the  party  whom  he  en- 
deavoured to  arrest;  {s)  and  any  third  person  may  lawfully  inter- 
fere to  prevent  an  arrest  under  it,  doing  no  more  than  is  necessary 
for  that  purpose,  (t) 
Of  backing  ^g*  have  already  seen,  that  the  warrant  of  a  judge  of  the  Court 
rant^^*^'  of  King's  Bench  extends  over  the  whole  realm,  (u)  but  that  of  a 
P451  justice  of  the  peace  cannot  be  executed  out  of  his  county,  unless 
it  be  backedy  that  is,  indorsed  by  a  justice  of  the  county,  in  which 
it  is  to  be  carried  into  execution  (w)  It  is  said  that  formerly  there 
ought  in  strictness  to  have  been  a  fresh  warrant  in  every  fresh 
county,  but  the  practice  of  backing  warrants  has  long  been  observ- 
ed, and  wa»  at  last  sanctioned  by  the  statuteiSS  Geo.  II.  c.  S6.  sect. 
2,  and  24  Geo.  II.  c.  55.  {x)  The  last  of  these  acts,  repealing  the  for- 
mer, provides  that  a  justice  of  the  peace  of  the  county  or  place  where 
the  person  may  be,  shall  upon  proof  being  made  upon  oath,  of  the 
hand-writing  of  the  justice  granting  (he  warrant,  indorse  his 
name;  (y)  upon  which  the  offender  maybe  apprehended  and  taken 
before  the  justice  so  indorsing  the  warrant,  and  (z)  if  the  offence  be 
bailable,  he  is  to  ball  the  party,  and  deliver  the  recognizance,  ex-» 
amination,  or  confession,  and  all  proceedings  to  the  constable,  who 
is  to  deliver  them  to  the  clerk  of  asSize,  or  clerk  of  the  peace  of  the 
county  in  which  the  offence  was  committed.     And  if  the  offence 

(p)  Dick.  J.  arrest,  III.  (w)  2  Hale,  115. 

(7)  41  Geo  3.  c.  78.  8. 1  &  2.  Dick.  (x)  4  Bla.  Cora,  291. 

J.  Conatable,  VI.  (y)  See  forai  post  last  Vol.  Bam  Ji 

(r)  Dick  J.  Constable,  VI.  n.  (a.)  Warrant,  V. 

(«)  Ante  40.  1  East,  P.  C.  310.  1  (z)  The  word  and  seems  to   be 

Leach,  206.  6  T.  R.  122.  5  East,  308.  omitted  by  mistake  in  this  act,  as  may 

ft)  5  East,  304, 308. 1  Leach,  206.  be  collected  from  the  44  Geo.  3.  c 

1  East,  P.  C.  310, 325, 295.  Fost.  312.  99. 9. 1. 

(ii)  Ante  39. 
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be  not  bailable,  or  bail  be  not  foond,  then' the  constable  is  to  car* 
fj  the  offender  before  some  justice  of  the  county,  in  which  the  of- 
fence was  committed.  And  the  act  provides,  that  the  jdstice  in- 
dorsing the  warrant  shall  not  be  liable  to  any  proceeding,  but  only 
the  justice  by  whom  it  was  originally  granted.  Subsequent  acts 
have  introduced  regulations  of  a  similar  nature,  to  provide  for  the 
apprehension  and  trial  of  persons  who  have  escaped  from  one  part 
of  the  United  Kingdom  to  the  other.  Thus  it  is  provided  by  13 
Geo.  III.  c.  31,  and  45 Geo.  III.  c.  92,  relative  to  Scallandy*  that  [*46] 
the  sheriff  or  steward,  deputy  or  substitute,  or  any  justice,  may  in- 
dorse the  warrant,  and  the  party  is  to  be  bailed  or  removed  into 
the  proper  place  for  trial,  as  in  the  case  of  an  escape  from  one 
county  into  another.  And  the  44  Geo.  III.  c.  92,  contains  simi- 
lar regulations  as  to  Irdand.  The  45  Geo.  III.  c.  92.  sect.  5,  re- 
lating to  England,  Scotland,  and  Ireland  respectively,  prohibits 
any  judge  or  justice  from  indorsing  a  warrant,  unless  the  same 
shall  appear  to  have  been  issued,  if  in  England  or  Ireland,  upon 
some  indictment  found,  or  information  tiled,  or,  if  in  Scotland, 
upon  some  libel  or  criminal  letters  raised  and  passed  under  the  sig- 
net of  the  Court  of  Justiciary,  against  the  party  accused;  or  unless 
the  warrant  shall  have  issued  in  respect  of  some  capital  crime  or 
felony  set  forth  in  the  process.  And  the  6th  section  provides  that 
before  warrants  are  acted  upon,  proof  shall  be  given  of  the  seal- 
ing and  other  formalities.  Independently  of  these  statutes,  the 
Secretary  of  State  for  Ireland  may  by  his  warrant  remove  a  priso- 
ner there,  to  be  tried  in  England,  for  an  offence  committed  in  the 
latter,  (a)  And  as  we  have  already  seen,  an  Endish  justice  may 
commit  a  person  here,  who  has  committed  an  oflence  in  Ireland, 
preparatory  to  sending  him  thither  for  trial,  (b) 

An  apprehension  under  a  warrant  may,  in  many  cases,  be  pre-  Ofasuper 
vented  by  a  party's  going  before  a  justice  of  the  peace,  and  finding  '^^^**- 
sufficient  sureties  for  his  appearance  to  answer  any  indictment,  and 
obtaining  the  supersedeas  of  the  magistrate.      Thus  it  is  said,  (c) 
that  where  an  assault  has  been  committed,  and  the  offender  has 
not  entered  into  a  recognizance  before  a  justice,  to  answer  the  com- 
plaint, but  has  reason  to  believe  that  a  bill  of  indictment  will  be 
preferred  against  him  at  the  next  sessions,*  he  may  search  theoffice    [''^47  | 
of  the  clerk  of  the  peace  to  see  whether  any  indictment  has  been 
found,  and  if  he  should  find  that  to  be  the  case,  may  plead  not  guil- 
ty, and  enter  into  a  recognizance,  with  sufficient  sureties,  to  appear 
and  try  at  the  ensuing  sessions.     Or  he  may  apply  to  the  clerk  of 
the  peace  immediately  after  the  termination  of  the  sessions,  for  a 
certificate  of  the  finding  of  the  bill:  and  after  obtaining  it,  may 

(a)  3  Esp.  Rep.  178.  for  the  Peace,  V.  Hawlc.  B.  1.  c.  60.  s. 

(b)  Ante  35.  2.  Stra.  848.  4.  Taunt .  14.  See  old  fbrim  of  iiupersedets  Dak 
34.  J.  c.  175.  pa;re  475,  &c.  and  c.  IPn. 

(c)  Cro.  C.  C.  16.  Dalt.  J.  c.175  &  p  ig;c  531.  and  post  last  Vol. 
193.  pages  475,  531.  Bum  J.  Surety 
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procure  a  supersedeas, by  producing  the  certificate  before  a  judge  or 
justice,  finding  sufficient  sureties,  and  entering  into  proper  recogniz- 
ances to  appear  at  the  succeeding  sessions.  By  this  means  he  may 
avoid  an  arrest;  for  a  judge's  warrant  cannot  operate  after  the  grant- 
ing of  a  supersedeas  by  a  justice  of  the  peace,  nor  can  a  justice's 
fvarrant  be  executed  after  the  supersedeas  of  a  judge.  This  pro- 
tection the  defendant  should  keep  in  his  possession,  to  produce  it  to 
any  officer  who  may  attempt  to  apprehend  him.  The  supersedeas 
recites  that  the  party  has  found  sufficient  sureties  to  answer  the  in- 
dictment, and  commands  ail  officers  to  forbear  from  arresting  him. 
(d)  The  legality  of  this  practice  of  granting  a  supersedeas  has  been 
questioned,  and,  at  all  events,  it  is  confined  to  cases  where  the  of- 
fence is  clearly  bailable,  (e) 
iiaw  War-  The  officer  to  whom  the  warrant  is  directed,  should  as  soon  as 
rant  ex-  j^g  conveniently  can,  proceed  with  secrecy,  to  find  out  and  actually 
arrest  the  party,  (/)  not  only  in  order  to  secure  him,  but  also  to 
subject  him  and  all  other  persons,  to  the  consequences  of  escape,  or 
rescue,  and,  if  he  refuse  or  neglect  to  execute  the  warrant  he  will 
be  punishable  for  his  disobedience  or  neglect;  {g)  but  at  some  of 
the  Police  Offices,  it  is  the  practice  to  deliver  the  warrants  for 
[  '^^J  common  assaults,  to  one^'  of  the  constables,  who  goes  round  to  the 
parlies  accused,  and  states  the  time  when  they  must  go  before  a 
Magistrate,  in  order  that  they  may  be  provided  with  sureties. 
To  constitute  an  arrest,  the  party  against  whom  the  process  is 
awarded,  must  either  be  actually  touched  by  the  officer,  or  confin- 
ed in  a  room,  or  must  submit  himself  either  by  words  or  actions 
to  be  in  custody;  and  the  merely  giving  charge  or  causing  him 
voluntarily  to  appear  before  a  Magistrate,  without  the  persoa'sr 
being  taken  in  actual  custody,  will  not  amount  to  an  arrest,  for 
bare  words  will  not  in  this  respect  be  of  any  avail.  (A) 

With  respect  to  the  Person  who  may  execute  the  warrant,  it  seems 
that,  if  it  be  directed  to  the  Sheriffs  he  may  authorize  others  to  exe- 
cute it,  but  that  if  it  be  given  to  an  inferior  officer,  he  must  person- 
ally put  it  in  force,  though  any  one  may  lawfully  assist  him.  (t)  And 
if  a  warrant  be  generally  directed  to  all  constables,  no  one  can  act 
under  it  out  of  his  own  precinct,  and  if  he  do,  he  will,  be  a  tres- 
passer, {k)  but  if  it  be  directed  to  a  particular  constable  by  name, 
he  may  execute  it  any  where  within  the  jurischction  of  the  Jus- 

(il)  See  Form  Cro.  C.  C.  17.  post         (h)  1   Salk.  79.  Bui.  N.  P.  62.  1 

last  vol.  Esp.  Rep.  431.    3  Bla.  Com.  388.  3 

(e)2T.R.  195.  but  see  Dalt.  J.c.  New  Rep.  311.     I  East,  P.  C.  330. 

17 J.  page  475.  rh.  193.  p.  531.  Hawk.  Rep.  T.  Hard.  301.     Dalt.  J.  ch.  170. 

H.  1.  c.  60.  s.  14.  ilurn  J.  Surety  for  Dick.  J,  Arrest,  III. 
the  peace  V.  (i)  Hawk.  b.  3.  c.  13.  8. 2^. 2.  Hale, 

(/)  Dalt.  J.  169.    Dick.  J.  Arrest,  115.    Lamb.  89.  but  see  Dick.  J.  Ar- 

in.  rest,  H.    Bac.  Ab.  Constable  D. 

Cr)  Ante  33.    Cro.  Eliz.  654.  Hale         (>)  1  Hen.  Bla.  15,  note  a,  Dick. 

561.  J.  Constable. 
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tice,  by  whom  it  was  granted,  (2)  because,  as  we  have  seen,  a 
Justice  may  direct  his  warrant  to  any  person  he  may  think  fit,  in 
which  case,  by  the  express  nomination  of  the  party,  his  authority 
becomes  co-ezteQsive  with  that  of  the  Magistrate,  (m) 

The  Westminster  constables  are  appointed  out  of  the  different 
parishes,  for  the  whole  city  and  liberty,  (n)     In  London,  by  an- 
cient   custom,  the  constables,  though    appointed*  in  particular     [*49]f 
wards,  of  which  there  are  twenty-six,  have  power  to  serve  war- 
rants and  execute  their  office  throughout  the  city,  (o) 

A  warrant  directed  to  several,  may  be  executed  by  one,  {p)  but 
it  is  said,  that  if  it  direct  four  jtwUhf^  and  not  seoeroBy,  to  arrest, 
then  they  must  all  be  present  (q)  When  the  officer  employs 
others  to  assist  him,  he  must  be  so  near  zi  to  be  acting  in  the 
arrest,  in  order  to  render  it  legal,  (r)  And  he  may  not  only  de- 
mand the  assistance  of  subjects  in  general,  but  may,  if  the  war- 
rant cannot  otherwise  be  executed,  engage  the  assistance  of  the 
military,  (s) 

We  have  already  seen  that  the  warrant  must  be  executed  tBUhin 
ihe  jurisdicHonof  the  justice,  who  issued  or  backed  it;  {t)  and  if 
the  process  be  executed  out  of  the  jurisdiction  of  the  court  from 
whence  it  issues,  the  killing  the  officer  attempting  to  enforce  its 
execntion,  will  be  only  manslaughter  in  the  party  resisting.  («) 
But  a  warrant  of  a  justice,  to  arrest  for/ebny,  may  be  executed 
in  any  franchise  wiUiin  the  county,  for  it  is  the  king's  suit  in 
which  a  ttor»  amittas  is  virtually  included.  {v>) 

The  arrest  may  be  made  in  the  m^.  {x)  And  though  by 
statute  29  Car.  2.  c.  7,  arrests  in  general  are  prohibited  on  a 
Sunday,  cases  of  Treason,  Felony,  ond  Breach  of  the  Peace  are 
excepted,  {y)  And  in  the  construction  of  this  statute,  it  has  been 
decided  that  a  person  may  be  apprehended  on  a  Sunday,  on  an 
attachment  for  a  rescue;  [z)  and  as  no  time  is  usually  prescribed 
in  the  warrant,  it  continues  in  force  until  fully  executed,  though  it 
were  even  seven  years  after  its  date,  during  the  lifetime*  of  the  [*50J| 
magistrate,  by  whom  it  was  originally  granted,  and  a  person  may 
be  twice  apprehended  under  it,  if  the  purposes  of  justice  have 
not  been  effected,  (a) 

The  officer  must  carefully  observe  the  directions  of  the  war- 
rant, or  he  will  be  liable  to  an  action,  and  not  entitled  to  any  pro- 


(/)  2  Hale,  1 15.    1  East,  P.  C.  314.  (•)  14  East,  190. 

1  Hen.  Bla.  15.  In  notes.    Hawk.  b.  (t)  Ante,  34, 5,  45.    5  East,  233. 

2.  c.  13.  8.  30.  (m)  I  East,  P.  C.  314. 

(m)  Ante  38.  (tp)  1  Hale,  116. 

(n)  29  Geo.  II.  c.  25.  (x)  9  Co.  65.  b.    1  Eait,  P.  C.  324. 

(o)  Bac.  Ab.  Constable  D.  3  Taunt.  14. 

(p)  1  Bast,  P.  C.  320.    Hut.    127.  (y)  29  Car.  2.  c.  7.  8.  6.  1  East,  P. 

YclT,  ^5.  Palro.  52.    Dalt.  J.  c.  169.  C.  324. 

Dick.  J.  Arrest,  II.  (z)  Willes,  459.    1  T.  B.  265. 

(q)  2  Taunt.  161.  (o)  Pcake's  Rep.  234. 

(r)  Cowp.  66.   Dick.  J.  Arrest,  II. 

Crim^  Law.                         vol.  i.  e 
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tection  under  the  provisions  of  the  statute  24  Greo.  II.  c.  44.  If, 
therefore,  he  take  the  wrong  person  he  will  be  a  trespasser.  (6) 
And  where  a  warrant  was  directed  to  the  officer  ^^  to  take  up  a 
disorderly  woman,"  and  he  took  up  a  woman  who  did  not  answer 
to  the  description,  the  arrest  was  held  to  be  illegal,  and  the  con- 
stable liable  to  an  arrest  for  the  injury,  (c)  So  where  a  warrant 
Was  directed  by  a  secretary  of  state  to  the  king's  messenger,  to 
arrest  the  ^^  author,  printer,  or  publisher"  of  a  libel,  and  he  took  a 
person  who  was  neither  author,  printer,  nor  publisher,  it  was  de- 
termined to  be  unjustifiable,  because  in  neither  case  did  the  officers 
act  in  obedience  to  the  warrants,  (d)  And  where  the  warrant 
directed  the  officer  to  seiz^  certain  sugars^  supposed  to  be  stolen, 
and  he  seized  teas^  he  was  not  protected  by  the  warrant,  (e)  And 
where  the  officers  improperly  broke  open  doors,  which  they  were 
not  authorized  by  the  warrant  to  do,  they  were  held  liable  to  be 
sued  in  trespass,  without  a  previous  demand  and  refusal  of  the 
copy  of  the  warrant,  (f)  And  the  general  rule  to  be  collected 
from  ail  these  cases,  is,  that  where  the  justice  cannot  be  liable,  the 
officer  is  not  within  the  protection  of  the  statute,  {g) 

It  is  laid  down  that  bailiffs,  or  constables  if  they  be  sworn,  and 
commonly  known  to  be  officers,  and  act  within  their  own  precincts, 
[*51]  need  .not  show  their  warrant  to*  the  parties  whom  they  come  to 
apprehend,  notwithstanding  they  demand  the  sight  of  it;  but  that 
these,  and  ail  other  persons  making  an  arrest  ought  to  acquaint  the 
party  whoni  they  are  to  apprehend  with  the  substance  of  their 
warrants.  It  is  also  enjoined  on  all  private  persons  to  whom  a 
warrant  may  be  directed,  and  even  officers  if  tbey  be  not  sworn 
and  commonly  known,  or  if  they  act  out  of  their  own  precinct, 
to  show  their  warrants,  if  demanded,  (h)  And  in  a  late  case  (t) 
the  doctrine,  that  even  a  known  officer  is  not  obliged  to  show  his 
authority  when  demanded,  was  considered  as  dangerous,  because 
it  may  afifect  the  party  criminally  in  case  of  resistance;  and  if 
homicide  ensue,  the  legality  of  the  warrant  enters  materially  into 
the  merits  of  the  question.  And  Lord  Kenyon  observed,  that  he 
did  not  think  a  person  is  bound  to  take  it  for  granted,  that  another, 
who  says  he  has  a  warrant  against  him,  without  producing  it,  speaks 
truth.  It  is,  therefore,  very  important  that  in  all  cases  where  an 
arrest  is  made  by  virtue  of  a  warranty  that  the  warrant  should  at 
least,  if  demanded,  be  produced,  to  leave  a  delinquent  no  excuse 
for  resistance, 
of  break-  We  have  now  to  enquire  in  what  cases  doors  mav  be  broken,  in 
Ingopen    furtherance  of  the  purposes  of  justice,  a  subject  oi  equal  delicacy 

(b)  Com.  Dig.  Imprisonment,  II.         (/)2  M.  &  s  2ol. 
r.  (5^)  3  Burr.  1742.  14  East,  261. 

c)  Hawk.  b.  %  c.  13.  s.  31.  (h)  Hawk.  b.  2.  c.  13.  s.  28.  2  Hale, 


f: 


d)  3  Burr.  1742.    Hawk.  b.  2.  c.  116.    1  Hale,  583.  1  East,  P.  a  312, 

13;  8. 31.  314, 319.  Dick.  J.  Arrest,  III. 

(tf)  3  Bos.  &  Pul.  162.    2  M.  &  S.  (i)  8  T.  R.  188. 
261. 
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mnd  importance,  as  it  often  becomes  material  in  cases  of  homi- 
cide; and  as  it  affects  the  security  and  peace  of  domestic  habita- 
tions. As  there  is  a  considerable  degree  of  intricacy  and  con- 
fusion in  the  authorities  which  relate  to  this  subject,  we  will  in- 
vestigate the  law  in  the  following  order:  1st,  in  what  cases  the 
house  of  the  suspected  party  may  be  broken  open;  and  2diy,  when 
that  of  a  third  person  may  be  forced,  in  order  to  advance  the  exe- 
cution of  justice.  And  in  pursuing  the  first  of  these  inquiries, 
we  will  consider  when  the  house*  of  the  party  suspected  may  be  [*52] 
thus  entered — Ist,  without  warrant — ^2dly,  under  a  warrant  to 
apprehend — and  3dly,  under  a  warrant  to  search  for  goods  sus- 
pected to  have  been  stolen. 

But  first,  it  may  be  proper  to  observe  that,  in  general,  a  man's 
own  house  is  regarded  at  nis  castle,  which  is  only  to  be  violated 
when  absolute  necessity  compels  the  disregard  of  smaller  rights, 
in  order  to  secure  public  benefit;  and,  therefore,  in  all  cases  where 
the  law  is  silent,  and  express  principles  do  not  apply,  this  extreme 
violence  is  illegal,  (fc)  There  seems  some  doubt  as  to  the  dis- 
tinction which  may  exist  between  the  power  of  constables  and 
Erivate  individuals  in  this  respect;  for  it  is  said  that  the  former 
eing  enjoined  by  law,  on  a  reasonable  charge,  to  apprehend 
the  party  suspected,  may  be  justified  in  breaking  open  doors 
to  apprehend  hiiP)  on  mere  suspicion  of  felony,  and  will  be  ^ 
excused  though  it  appear  that  the  suspicion  was  groundless;  but  a  ' 
private  individual  acts  at  his  own  peril,  and  would,  if  the  party 
were  innocent,  be  liable  to  an  action  of  trespass  for  breaking  open 
doors  without  a  warrant.  (Z)  But  when  it  u  ceriaia  that  a  treason 
or  felony  has  been  committed,  or  a  dangerous  wound  given,  and 
the  offender,  being  pursued,  takes  refuge  in  his  own  house,  either  a 
constable,  or  private  individual,  without  distinction,  may  without 
any  warrant  break  open  his  doors,  after  proper  demand  of  admit- 
tance, (m)  And  when  an  affray  is  made  in  a  house,  in  the  view 
or  hearing  of  a  constable,  he  may  break  open  the  outer  door  in 
order  to  suppress  it.  (n)  So,  in  some  extreme  cases,  it  has  been 
holden  lawful  even  for  a  private  individual  to  break  and  enter  the 
house*  of  another  in  order  to  prevent  him  from  murdering  another  \*5S\ 
who  cries  out  for  assistance,  (o)  Authors,  however,  difier  on  the 
point  whether  the  same  power  be  invested  in  the  officer  or  private 
person  when  felony  is  only  tuspected^  and  has  not  been  committed 
vfiihm  the  view  of  the  party  arresting.  It  is,  indeed,  certain  that 
a  constable  may  break  open  doors,  upon  the  positive  information 


(Ar)  3  BU.  Com.  288.     14  East,  79,  3,  88,  96.    14  East,  157,  8.    Barl.  J. 

1 16,  7,  8.— 154,  5.  5  Co.  91.  Cowp.  1.  Arrests. 

(0  2  Hale,  83,  92.    2  B.  &  P.  260.  (n)  2  Hale,  95.    Hawk.  b.  1.  c.  63. 

Dick.  J.  Arrest,  111.  Hawk.  b.  Z  c.  14b  Dick.  J.  Arrest, HI. 

(m)  1  Hale,  588,  589     Hawk.  b.  2.  (o)  3  B.  &  P.  260. 
c.  14.  s.  7.  4  Bla.  C.  292.  2  Hale,  82, 
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of  another  wbo  was  actually  a  witness  to  the  felony;  (p)  and  (mt 
material  distinction  between  the  power  of  officers  and  priTate  indi-  ^ 
Tiduals  is,  that  the  latter  can  act  only  on  their  own  knowledge,  while 
the  former  may  proceed  on  the  information  of  others,  {q)  We  may, 
therefore,  take  it  as  settled  that  a  private  person  may  break 
doors  ai\er  a  proper  demand  and  notice  where  he  is  certain  a 
felony  has  been  committed,  and  that  a  constable  may  do  th^ 
«ame,  upon  the  information  of  the  party  in  whom  the  knowledge, 
or  reasonable  suspicion  elists. 

As  to  how  far  doors  may  be  broken  open,  upon  Mspicion  of 
fdany^  Lord  Coke  (r)  seems  to  imply  that  this  may  be  done  by 
the  party  originally  suspecting,  but  by  no  other,  unless  by  the  con* 
stable,  in  his  presence.  And,  therefore,  he  contends  tliat  no  justice 
can  issue  a  warrant  before  indictment,  unless  the  suspicion  arise 
from  himself,  an  idea  which  constant  usage  has  refuted.  And 
Lord  Hale  positively  lays  it  down,  that  doors  may  be  broken  open, 
without  warrant,  on  suspicion  of  felony,  {s)  This  doctrine  is  as 
positively  denied  by  Foster,  though  his  general  leaning  is  against 
the  protection  of  offenders  by  the  sanctity  of  private  dwellings. 
According  to  him  a  bare  suspicion  will  never  authorize  an  arrest, 
even  though  a  felony  has  actually  been  committed,  (t)  And  this 
[*54]  opinion  is  the  stronger,  as  it  proceeds  from*  one  who  just  before 
had  declared,  that  ^^  no  regard  ought  to  be  paid  to  the  bouses  of 
*'  malefactors,  which  were  the  dens  of  thieves  and  murderers.^' 
This  opinion  is  followed  by  Hawkins,  and  adopted  by  Mr.  East; 
the  latter  author,  however,  qualifies  it  by  observing  that  at  ka&t 
the  party  arresting  must  prove,  not  only  that  his  suspicion  was 
reasonable,  but  that  the  person  arrested  was  actually  guilty.  («) 

Upon  the  whole,  therefore,  it  seems  to  be  the  better  opinion  that 
a  private  individual,  in  order  to  justify  breaking  open  doors  with- 
out warrant,  must  in  general  prove  the  actual  guilt  of  the  party 
aitested,  and  that  it  will  not  suffice  to  show  that  a  felony  has  ac- 
tually been  committed  by  another  person,  or  that  reasonable  ground 
of  suspicion  existed;  but  that  an  officer,  acting  bona  fide  on  the 
positive  chaise  of  another,  will  be  excused,  and  the  party  making^ 
the  accusation  will  alone  be  liable,  {w)  But  the  breaking  an 
outer  door  is,  in  general,  so  violent,  obnoxious,  and  dangerous  a 
proceeding,  that  it  should  be  adopted  only  in  extreme  cases,  where 
an  immediate  arrest  is  requisite. 

We  have  now  to  inquire  in  what  cases  doors  may  be  broken  open, 
under  the  Warrant  of  a  Justice  of  the  Peace.  Lord  Coke  seems  to 
have  thought  that  no  arrest  could  take  place  under  a  warrant  before 

•—^  ^  -      -    r  ■      I  ■  ■ 1 r  --  -  -  ^M^^K^PBH^^"^'* 

ip)  1  Hale,  589.    2  Hale,  92.  Dick.  (<)  Fo8t.  321. 

J.  Arrest,  III.  '  (tt)  1  Baat,  P.  C.  332.   Hawk.  b.  2. 

.  (q)  Cald.  291.    Doiiijl.  359.  c.  14.  a.  7.  Dalt.  J.  c  78. 
(r)  4  Inst.  117.    14  East,  15S.  (rp)  Doiigl.  358.    Dick.  J.  ArresU 

(0  1  Hale,  583.  HI. 
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indiGtment^  by  any  other  than  the  accuser  himself,  (x)  but  now 
|it  is  clear  that  in  all  cases  do'brs  may  be  broken  open,  if  the  of- 
fender cannot  otherwise  be  taken,  under  warrant,for  treason,  felony, 
suspicion  of  felony,  or  actual  breach  of  the  peace,  or  to  search  for 
^olen  goods,  (y)  In  these  cases,  too,  a  warrant  is  a  complete  josti- 
ficatioD  to  the  person  to  whom  it  is  directed,  acting  bona  fide  under 
it,  even*  though  the  party  accused  should  prove  his  innocence,  {z)  [*55] 
And  if  in  the  attempt  to  execute  a  lawful  warrant,  by  breaking  into 
the  house  of  a  felon,  after  previous  demand  of  admittance,  the  officer 
be  killed  by  the  party  attempting  to  resist,  it  will  be  murder  in  all 
concerned;  and  if,  on  the  other  hand,  he  unavoidably  kill  any  of  the 
parties  opposing  him,  the  homicide  will  be  justifiable,  because  in 
furtherance  of  justice,  (a)  And  even  where  there  is  some  error  in 
the  process  which  does  not  affect  the  justice  of  the  case,  the  com- 
plexion of  the  ofifence  of  the  party  resisting  will  not  be  varied;  [b) 
though  if  it  be  altogether  defective,  as  if  there  be  a  mistake  in  the 
name  or  addition  of  the  party,  or  if  the  name  of  the  officer  be  in- 
serted without  authority,  after  the  issuing  of  the  process,  or  it  be 
executed  without  the  jurisdiction,  the  crime  will  be  reduced  to 
manslaughter,  (c)  It  has  been  held,  in  several  cases,  that  where 
the  defect  in  the  process  is  substantial,  or  the  officer  exceeds  his 
authority,  third  persons  may  lawfully  interfere,  and  if  they  kill  the 
officers,  it  will  amount  only  to  manslaughter — because  the  view  of 
an  illegal  arrest  is  a  sufficient  provocation  to  the  subjects  of  all 
England,  {d)  But  Mr.  Justice  Foster  strongly  contests  the  prin- 
ciple thus  laid  down,  in  which  he  is  followed  by  Mr.  East,  and 
th^y  regard  the  earlier  cases  cited,  as  decided  on  their  own  pecu- 
liar circumstances,  (e)  At  all  events,  if  the  parties  interfering, 
wantonly  strike  with  destructive  weapons,  from  which  malice 
may  be  fairly  presumed,  it  is  murder  (j). 

We*  have  thus  seen  that  on  a  warrant  for  treason,  felony,  or    ^56] 
breach  of  the  peace,  the  doors  of  the  party  accused  may  be  broken 
open,  if  admittance  cannot  otherwise  be  obtained;  but  there  seems 
no  well  founded  authority  for  extending  this  right  to  misdemean- 
ours unaccompanied  by  violence. 

A  contempt,  however,  of  a  court  of  justice,  or  of  either  House  of 
Parliament,  will  authorize  this  proceeding  under  a  warrant  from 
the  speaker,  (g)  And  it  seems  that  whenever  the  crime  is  of  a 
public  nature,  this  may  be  permitted,  (/i)  though  it  is  clearly  un- 


(x)  4  In«t.  177.  (c)  1  Hale,  458,    Cro.     Car.  371. 

(y)  Fo»t.  320.    1  Hale,  583.  Hawk.  Fost.  312. 

b.  2.  c.  14.  s.  7.     1  East,  P.  C.  322.  (ff)  Cro.  Car.  371.    2  Ld.  Raymd. 

2  Hale,  117.      Dalt.  J.   c.  169,  151.  12'J6.     Kel.  5,  9.    5  East,  308. 

Dick.  J.  Arrdst,  III.  (r)  Fost.    314,  &c.    lEast,  P.  C. 

(2)  S4  Geo.  n.  c.  44.    4  Bla.  Com.  328. 

288.    Hawk.  b.  2.  c.  13.  s.  11.  Cro.  (/)  Fost.  135,  and  see  Leach,  206. 

Eliz.  130.  1  East,  P.  C.  339,  S.  C.    5  East,  308. 

(a)  1  Hale,  494.    Fost.  270.  (s)    14  East,  157,  162. 

(*)  1  East,  P.  C.  310.    Fost.  135.  (A)    14  Ewt,  116. 
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justifiable  upon  mere  civil  process,  (i)  And  if,  in  the  attempt  to 
eiecute  citiI  process  by  socb  forcible  entrj,  tbe  officer,  beiog  a 
knowo  bailifi^  be  killed,  it  will  be  maoslaughter,  and  no  more; 
manslaughter,  because  be  was  known  to  be  an  officer,  and  no 
more,  because  his  attempt  was  illegal,  {k)  And,  if  he  be  no  officer, 
or  out  of  his  proper  district,  he  may  lawfully  be  killed  to  prevent 
his  entry.  [1)  It  is  however  settled,  that  in  case  of  an  actual  affiray 
made  in  a  house,  within  the  view  or  hearing  of  a  constable,  or 
where  those  who  have  made  an  affiray  in  his'  presence  fly  U>  a 
house,  and  are  pursued  by  him,  he  may  break  open  the  doors  to  ar- 
rest the  affrayers,  or  suppress  the  tumult  (m)  And  it  has  been  de- 
cided, that  upon  a  violent  cry  of  murder  in  a  house,  any  person 
may  break  open  the  door  to  prevent  the  commission  of  a  felony, 
and  may  restrain  the  party  threatening,  till  he  appear  to  have 
changed  his  purpose,  (n)  And  in  all  cases  whatever,  it  is  absolutely 
necessary  that  a  demand  of  admittance  should  be  made,  and  be 
refused,  before  outer  doors  can  be  broken,  (o) 
[*57]  Upon  seardi  warrants  regularly  granted,  and  specifically*  direct- 
ed, it  seems  to  be  settled,  that  after  the  proper  precautions,  the 
house  to  be  searched  may  be  broken  open,  and  whether  the  pro- 
perty is  found  there  or  not,  the  officer  will  be  excused,  (p)  A 
distinction  seems  to  have  been  made,  though  never  distinctly  re- 
cognized, as  far  as  respects  criminal  proceedings,  that  the  officer 
wpuld  be  justified,  or  not,  according  to  the  event  of  his  search,  but 
as  all  persons  who  act  bona  fide  under  a  warrant,  are  now  pro- 
tected from  any  liabilities  resulting  from  its  haviug  been  improper- 
ly framed,  this  idea  could  not  now  be  supported,  {q)  It  appears, 
however,  that  tbe  party  maliciously  procuring  a  search-warrant  is 
answerable  to  the  person  a^rieved  m  an  action  on  the  case,  (r) 
As  warrants  to  search  ^'all  suspected  places"  are  illegal,  (s) 
unless  when  they  are  issued  under  the  provision  of  the  particular 
statutes  hereafter  considered,  it  seems  that  a  constable,  breaking 
open  doors  under  the  colour  of  their  authority,  cannot  be  justi- 
fied, {t)  The  general  doctrine,  therefore,  to  be  adduced  from  all  the 
books  relative  to  search-warrants,  is,  that  if  they  are  altogether 
illegal,  the  officer  cannot  be  justified;  but  that  if  they  are  legal  in 
form,  though  improperly  granted,  he  may  safely  break  open  the 
doors  to  execute  them,  whether  his  search  succeed,  or  the  charge 
be  malicious  or  mistaken. 

(0  5  Co.  91.    Fo8t.3l9.  (p)  2  Hale,  151. 

(A?)  I  Hale,  458.'   1  East,    P.    C.  (q)  Quaere,  see  3  Esp.  R.  135. 1  T. 

321.  R.  535.  3  B.  and  P.  223. 1  Mar8b.R. 

(/)  5  Co.  91.  b.  565, 

(m)  2  Hale,  95.   Hawk.  b.  2.  c.  14.  (r)  2  Hale»  151.  1 T.  R.  535.  3  Esp. 

f.  8.  R.  135.  3  Bos.  and  Pul.  225. 

(n)2Bos.  andPul.  260.  (•)  4  Bla.Com.  28a    10  St.  Tr. 

(0)  Post  320.    Hawk.  b.  2.  c.  14.  f.  426.    Hawk.  b.  2.  c.  135.  g.  10. 

1.  3  Bos.  and  Pul.  229.    Barl.  J.  Ar-  (<)  Hawk.  b.  2.   c.  13.   s.   10.  3 

rests.  Dick.  J.  Arrest,  HI.  Burr.  1767>  Loft.  18.  11  StTr.  31?. 
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The  house  of  a  third  person,  ifthe  offender  fly  to  it  for  refuge, 
is  not  privileged,  but  may  be  broken  open  after  the  usual  demand; 
for  it  may  even  be  so  upon  civil  process,  (ti)  But  then  it  is  said, 
it  is  at  the  peril  of  the  officer  that  the  party,  against  whom  he  has 
obtained  the  warrant,  be  found  there;  for  otherwise  he  will  be  a 
trespasser,  (tr)  And  this  doctrine,  as  far  as  it  respects  civil  pro- 
test has  been  recognized  in  modem  decisions,  (x)  It  is  neces-  [*58] 
saiy  to  observe,  that  all  the  privileges  attendant  on  private  dwell- 
ings, relate  to  arrests  before  indictment^  and  there  is  no  question 
whatever  that  after  indictment  faund^  a  criminal  of  any  degree  may 
be  arrested  in  any  place,  and  no  house  is  a  sanctuary  to  him.  {y) 
So  also  upon  a  capias  from  the  king's  bench  or  chancery,  to  com- 
pel a  man  to  find  sureties  for  his  good  behaviour,  and  even  on  a 
warrant  of  a  justice  for  that  purpose,  doors  may  be  forced,  if  ne- 
cessary, (z)  So  also  upon  a  capias  utlagatum,  or  capias  pro  fine, 
in  any  action  whatever,  (a)  So  a  constable,  or  other  officer,  hav- 
ing a  warrant  to  levy  the  money  adjudged  by  a  justice  to  be  levied, 
by  virtue  of  an  act  of  parliament,  which  authorizes  him  to  convict 
in  a  penalty,  to  a  part  of  which  the  king  is  entitled,  may  break 
open  doors  in  order  to  effect  his  purpose,  though  he  is  compelled 
first  to  show  his  warrant,  if  demanded.  (6)  It  is  also  to  be  observed, 
that  after  a  party  has  been  once  actually  arrested,  and  escapes  from 
custody,  any  door  may  be  broken  open  to  retake  him,  after  proper 
demand  of  admittance,  (c)  And  when  the  officer,  after  obtaining 
admittance,  is  locked  in,  or  otherwise  prevented  from  retiring,  he 
may  lawfully  break  out  by  any  means  in  his  power,  whether  he  be 
engaged  in  executing  civil  or  criminal  process;  and  the  sheriff  may 
break  open  the  door  of  a  house  to  rescue  his  bailiffs  unlawfully  de- 
tained within  it.  (d)  And  when  once  the  officer  has  entered  the 
house,  either  upon  civil  or  criminal  process,  he  may,  after^  ineffec-  ^59} 
tually  demanding  entrance,  break  open  any  inner  door  that  ob- 
structs his  progress,  though  the  process  be  without  a  ^'  non  omit- 
tas,''  and  if  he  be  killed  it  will  be  murder,  (e)  A  hue  and  cry 
gives  to  all  parties  engaging  in  it  the  same  protection  as  a  warrant, 
and  therefore  any  one  may,  upon  this  proceeding,  break  open  a 
house,  to  which  the  felon  has  escaped,  for  all  are  then  required  to 
act  as  officers*  (/) 


(tt)  5  Co.  91.  2  Hale,  117. 

(»)2Hale,  117.    5  Co.  63.  a. 

(x)  1  Marsh.  R.  565.  3  B.  and  B. 
223      Dick.  J.  Arrest,  111. 

ly)  12  Co.  131.  4  Inst.  131.  Hawk, 
b.  2.  c.  14.  8.  3.  Dick.  J.  Arrest, 
HI.    Barl.  J.  Arrests. 

(z)  Hawk.  b.  2.  c.  14.  s.  3.  Moor, 
606,  668.  Post.  136.  Dick.  J.  Ar- 
rest,  ItL    Barl.  J.  Arrests. 

(a)  Hawk.  b.  2.  c.  14.  s.  4.  Telv. 
28«  Barl.  J.  Arrest.  Dick.  J.  Arrest, 
lU. 


(b)  Sir  T.  Jones,  233,  4.  Hawk.  b. 
2.  c.  14.  s.  5.   Dick.  J.  Arrest,  IT  I. 

(c)  Post.  320.  6  Mod.  173,  4.  Salk. 
79.  1  Hale,  459.  Hawk.  b.  2.  c  14. 
s.  9.  Barl«  J.  Arrests.  Dick.  J.  Arrest, 
HI. 

(d)  Cro.  Jac.  555.  Fortes.  319.  6 
Mod.  173.  Hawk.  b.  2.  c.  14.  s.  11.  1 
Hale,  459.  Dick.  J.  Arrest,  lU.  Bar). 
J.  Arrests. 

(^1  Hale,  459.  Post.  319.   3  Bos. 
and  Pul.  229. 
(/)  2  Hale,  102. 5  Co.  92.  b. 
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What  may  When  the  officer  has  made  his  arrest,  he  is,  as  soon  as  possible, 
t*^*t?"Y^*  *^  luring  the  party  to  the  gaol,  or  to  the  justice,  according  to  the 
rest.  import  of  the  warrant;  and  if  he  be  guiltj  of  unnecessary  delay, 

it  is  a  breach  of  duty,  (g)  But  if  the  time  be  uoseasonabie,  as 
in  or  near  the  night,  whereby  he  cannot  attend  the  justice,  or  if 
there  be  danger  of  a  rescue,  or  the  party  be  ill,  and  unable  at 
present  to  be  brought,  be  may,  as  the  case  shall  require,  secure 
him  in  the  stocks,  or  in  case  the  quality  of  the  prisoner,  or  his 
indisposition  so  require,  detain  him  in  a  house  till  the  next  day, 
or  until  it  may  be  reasonable  to  bring  him.  {h)  It  is  said  that 
where  an  arrest  has  been  made  without  warrant,  the  constable 
may,  in  some  cases,  take  the  party's  word  for  his  appearance  be- 
fore a  magistrate,  (t)  And  this  is  usually  done  where  the 
charge  is  for  an  assault  of  a  trifling  nature,  and  the  defendant  is 
of  good  repute,  and  there  is  no  probability  of  his  absconding. 
But  if  a  constable,  having  arrested  a  party  under  a  warrant,  suffer 
him  to  go  at  large,  upon  his  promise  to  come  again  and  find  sure- 
ties, it  is  doubted  whether  he  can  afterwards  be  arrested  upon  the 
same  process,  though  it  should  seem,  that  as  the  public  are  inter- 
ested in  the  offender's  being  brought  to  justice,  there  is  no  well 
founded  objection  to  such  second  arrest,  (k)  And  it  is  certain, 
p60]  thaf^  if  the  escape  be  made  without  the  concurrence  of  the  officer, 
the  defendant  may  be  retaken  as  often  as  he  flies,  upon  fresh  suit, 
although  he  were  out  of  view,  or  had  reached  another  county  or 
or  district.  (!)  It  is  also  clear,  that  if,  after  a  departure  by  the 
permission  of  the  constable,  the  party  return  into  his  custody,  he 
may  lawfully  detain  him,  in  pursuance  of  his  original  war* 
rant,  (m)  A  gaolor  will  be  protected  in  receiving  a  party  into 
custody,  although  it  appear  that  he  was  wrongfully  taken  under 
the  warrant,  because  it  is  the  duty  of  a  gaoler  to  receive  persons 
brought  by  a  proper  officer,  without  inquiring  into  the  legality  of 
the  arrest;  and  if  the  officer  has  taken  the  wrong  party,  he  alone 
can  be  sued,  (n)  Ifthe  Warrant  be  Co  bring  the  party  before 
the  justice  who  issued  it,  then  the  officer  is  bound  to  bring  him 
before  the  same  justice,  but  ifthe  warrant  be  to  bring  him  before 
any  justice,  then  the  power  of  election  is  vested  in  the  officer,  and 
not  in  the  prisoner,  and  the  former  may  proceed  to  any  magis- 
trate who  has  jurisdiction  within  the  county,  (o)  And  it  is  even 
said,  that  where  a  warrant  directs  a  person  to  be  brought  before  a 
particular  magistrate,  he  may  be  taken  before  another,  especially 
if  nearer,  (p)     When  the  prisoner  is  brought  before  the  justice, 

(g)  Fortes.  143.  2  Hale,  119.  (m)  Hawk.  b.  2.  c.  13.  Dick.  J.  Ar- 

(A)  2  Hale,  119,  120,  95,  96.  rest,  III. 

(i)  1  Esp.  Rep.  295.    2  New  Rep.  (n)  Sir.  T.  Jones,  214.  Cowp.2r9. 

211.  1  T.  R.  60, 62.   3  Camp.  420.  Dougl. 

(k)  Hawk.  b.  2.  c.  13.  s.  9.  c.  19.  359,    360.   Aceord.    3     Camp.    35, 

s.  12.    Bac.  Ab.  Constable,  D.  Dick.  cont. 

J.  Arrest,  HI.  (o)  5  Co.  59.  b.  1  Hale,  582.  2  Hale, 

(0  Dalt.  J.  c.  169.  Dick.  J.  Arrest,  112,  ante,  39. 

lU.  (/>)  Fortes.  143. 
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iie  is  still  considered  to  be  in  the  custody  of  the  officer,  until  he  is 
either  dischai^ed,  bailed,  or  committed  to  prison,  {q)  TEe 
officer  may  keep  his  warrant  for  his  own  justification,  and  need 
only  return  to  the  justice  what  he  has  done  in  pursuance  of  its 
commands*  (r) 

If  the  warrant  be,  in  itself,  defective,  {$)  if  it  be  not  enforced  orresitj^^ 
by  a  proper  officer,  (t)  or,  if  it  be  executed  out  of  the*  jurisdiction,  p^J^^ 
without  being  backed  by  the  proper  magistrate,  (u)  or  the  wrong  Escape/ 
person  be  taken  under  it,  (10)  the  party  may  legally  resist  the  attempt  Rescue, 
to  apprehend  him,  and  even  third  persons  may  lawfully  interfere  ^"j^- J^' 
to  oppose  it,   doing  no  more  than  is  necessary  for  that  purpose,    pg] i 
(x)   But  if  the  process  be  legal  and  duly  executcfd,  resistance  and 
interference  are  illegal,  and  subject  the  parties  to  an  indictment  or 
attachment  (j/)     And  if,  when  a  man  is  apprehended  and  in  the 
custody  of  officers  of  justice,  a  third  person  espouses  his  cause,  and 
encourages  the  prisoner  to  resist,  the  officers  may  imprison  the. 
third  person  thus  opposing  the  operation  of  justice,  (z). 

It  is  clearly  agreed  by  all  the  books,  that  an  officer  making  a 
fresh  pursuit  after  a  prisoner,  who  has  been  arrested,  and  has 
escaped  through  his  negligence,  may  retake  him  at  any  time, 
whether  he  find  him  in  the  same,  or  a  different  county,  without 
raising  hue  and  cry,  because,  as  the  liberty  obtained  by  the  prison- 
er is  wholly  owing  to  his  own  wrong,  there  is  no  reason  why 
he  should  be  allowed  to  derive  any  advantage  from  it*  (a)  But 
where  the  officer  has  voluntarily  suffered  a  prisoner  to  escape,  it 
is  said  by  some,  that  he  can  no  more  justify  tne  retaking  him  than 
if  he  had  never  had  him  in  custody  before,  because  by  his  own 
consent,  he  has  admitted  that  he  has  nothing  more  to  do  with 
him.  It  should  seem,  however,  that  the  misconduct  of  the  officer 
ought  not  to  prevent  a  second  arrest,  in  order  that  the  offender 
may  be  brought  to  justice.  (6)  Where  the  party  who  has  escap- 
ed takes  shelter  in  a  house,  the  officer  if  denied  entrance,  may 
legally  break  open  the  outer  door,  in  order  to  retake  him.  (c) 
Where  a  felony  has  been  committed,  if*  the  party  suspected  fly,  [*6)iJ 
and  endeavour  to  resist  the  attempt  to  apprehend,  or  escape  after 
his  capture,  and  he  be  killed  in  the  resistance  or  pursuit,  an  abso- 
lute necessity,  and  that  alone,  will  justify  the  officer,  (d)  But  if 
the  warrant  be  for  a  mere  breach  of  the  peace,  the  constiable  killing 
the  party  in  the  attempt  to  take  him,  will  be  guilty  of  felonious  homi- 

(9)  2  Hale,  120.  c.  ir,  &c. 

(r)  2  Lord  Raym.  1196.  Dick.  J.  Ar-         (z)  Peake,  Rep.  89. 
rest,  IV.  (n)  2  Hale,    115.  Hawk.  b.  2.  c. 

(«)  Ante,  40,  44.  19.  ».  12.  c.  13.  s.  9. 

(0  1  East,  P.  C.  312.  ib)  Hawk.  b.  2.  c.  19.  s.   12.  c.  13. 

(«)  1   East,  P.  C.  314.  8.  9. 

(v)  Ibw!.  313.  3  Camp.  35.  (c)  Hawk.  b.  2.  c.  14.  ■.  2  Post.  321. 

(x)  5  East,  304,  308.  1  Leach,  206.  2  H-le,  117.  Ante,  57. 
1  East,  P.  C.  310,  325,  295.    Post.         (rf)  2  Hale,  117, 8.  Hawk.  b.  1.  c. 

312  28.  Dick.  J.  Arrest,  IH. 

(y)  4  Bla.  Cora.  129.  Hawk.  b.  2. 

Cfim,  Law,  vol.  t.  s 
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cide.  (e)  We  have  already,  in  considering  the  regulations  as  to 
backing  the  warrant,  pointed  out  the  course  to  be  observed,  where 
a  party  has  escaped  from  one  part  of  the  united  kingdom  to  the 
other,  (f) 

i      A  rescue  signifies  a  forcible  setting  at  liberty  against  law  of  a 

i  person  duly  arrested,  (g)     It  is  necessary,  that  the  rescuer  should 

I  nave  knowledge  that  the  person  whom  he  sets  at  liberty  has  been 

^apprehended  for  a  criminal  offence,  if  he  be  in  the  custody  of  a 

private  person;  but  if  he  be  under  the  care  of  an  officer,  then  he 

is  to  take  notice  of  it  at  his  peril,  (h)    The  mere  prevention  of 

the  arrest  of  a  person  who  has  committed  a  felony  is  only  a  mis* 

demeanour,  but  if  a  party  be  actually  taken,  and  then  rescued, 

then  if  the  arrest  were  for  felony,  the  rescuer  is  a  felon,  if  for 

treason,  a  traitot,  and  if  for  a  trespass,  he  is  liable  to  a  fine,  as  if 

he  had  committed  the  original  offence,  (t)     And  if  the  principal 

be  found  not  guilty,  or  guilty,  of  a  crime  not  capital,  the  rescuer, 

though  discharged  of  the  felony,  may  be  fined  for  the  misdemea* 

nour  in  the  obstruction  and  contempt  of  public  justice,  (fc) 

Where  the  offender  has  escaped,  or  is  rescued,  the  justice  may 
grant  a  fresh  warrant  to  all  officers  within  his  district,  teciting  the 
former  proceeding,  and  the  escape  or  rescue,  and  directing  the  ap- 
P631      prehension  of  the  offender,"*^  (I)  or  the  prosecutor  may  obtain  an  es- 
*■      ■■     cape-warrant  from  the  cfcie/'jt«(ic€.  (m) 
or  detain-      When  the  party  accused  is  already  in  custody  in  the  King's 
^i^LT*'*^  Bench  or  other  prison,  in  a  civil  action,  he  may  be  there  charged 
ciwtody.'*  criminally  by  merely  leaving  with  the  gaoler  the  warrant  of  a 
justice  of  the  peace  or  other  magistrate,  but  such  justice  cannot 
take  a  prisoner  out  of  the  custody  of  the  court,  and  send  him  to 
the  county  gaol;  (n)  for  the  prisoner,  in  such  case,  can  only  be 
removed  under  the  authority  of  an  habeas  corpus,  issuing  out  of 
the  court  of  King's  Bench;  and,  in  a  late  case,  an  habeas  corpus 
was  awarded  to  remove  the  body  of  the  defendant  out  of  the 
custody  of  the  warden  of  the  Fleet,  to  be  examined  in  Somerset- 
shire, upon  a  charge  of  forgery  alleged  to  have  been  committed 
by  him  in  that  county,  upon  the  production  of  a  warrant,  issued 
by  the  mayor  of  Bath,  for  his  apprehension,  and  without  any  bill 
of  indictment  having  been  previously  found  against  him.  (o)  And 
a  person  having  a  day- rule  from  the  King's  Bench  prison  maybe 
taken  on  a  warrant  when  out  of  actual  custody  of^  the  marshal, 
and  removed  into  the  proper  county,  preparatory  to  his  trial. 
When  the  party  in  custody  on  a  civil  action,  is  thus  to  be  pro- 
ceeded against  criminally,  the  practice  is  for  the  magistrate  before 

(e)  2  Hale,  117,  8.  Hawk.   b.  1.  c.  (k)  1  Hale,  598,  9. 

28.  Dick.  J.  Arrest,  HI.  (/)  Post.  135. 

(/)  Ante,  45.  (m)  Barnard,  78. 

Q)  Co.  Lit.  160.    Hawk.  b.  2.  c.  (n)  2  Strange,  828. 

21.  (o)  WiUiama,  J.  Arrests,  VI.    2 


f; 


h)  1  Hale,  606.  Barnard,  114. 

t)  Hawk.  b.  2.  c.  21. 1  Hale,  606. 
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whom  the  complaint  is  laid,  to  take  the  information  of  the  accuser 
and  witnesses,  and  to  issue  his  warrant,  which  is  lodged  with  the 
keeper  of  the  place  of  confinement  where  the  defendant  is  kept  in 
prison.  This  officer,  on  the  termination  of  the  civil  imprison- 
ment, sends  for  a  constable,  who  takes  the  party  before  a  justice 
of  the  peace,  by  whom  the  accuser,  witnesses,  and  prisoner  are 
examined,  and  the  latter  is  discharged,  bailed,  or  committed  as  on 
an  original  accusation.  When  the  party  is  already  in  gaol  on  a 
criminal  charge,  and  fully  committed  for  trial,  it  is  not  usual  to 
bring  him  from*'  his  first  custody  before  a  magistrate  on  a  subse-  [*64] 
quent  charge;  but  the  examination  of  witnesses  is  taken  as  in 
ordinary  cases,  and  a  warrant  of  detainer  is  sent  to  the  gaoler  in 
whose  custody  he  remains.  By  this  means  it  will  appear  on  the 
calendar,  that  he  is  charged  with  two  offences,  and  if  acquitted  on 
that  for  which  he  was  first  committed,  his  discharge  will  be  pre- 
vented; and,  if  the  offence  was  committed  in  another  county,  he 
may  be  sent  thither  by  habeas  corpus  to  take  bis  trial  at  the  assizes. 

As  the  discovery  of  stolen  goods  frequently  leads  to  the  detec-  ^  Search 
tion  of  the  offender,  it  may  be  proper  here  to  consider  Search  ^^^^  ^ 
Warrants.  Formerly,  according  to  Lord  Coke,  (p)  such  war- 
rants were  contrary  to  law,  and  Lord  Camden  (q)  said  that  they 
had  crept  into  the  law  by  imperceptible  practice;  but  Lord  Hale 
clearly  establishes  their  legality,  on  the  ground  that  without  them, 
felons  would  frequently  escape  detection,  (r)  and  by  st.  22  Geo.  IIL 
c.  58.  sect.  2.  {s)  it  is  made  lawful  for  any  one  justice  of  the 
peace,  upon  complaint  made  before  him,  upon  oath,  that  there  is 
reason  to  suspect  that  stolen  goods  are  knowingly  concealed  in  any 
dwelling  house,  or  other  place,  by  warrant  under  his  hand  and 
seal,  to  cause  every  such  place  to  be  searched  in  the  day  time;  and 
the  person  knowingly  concealing  the  stolen  goods,  or  in  whose 
custody  the  same  shall  be  found,  being  privy  thereto,  shall  be 
deemed  guilty  of  a  misdemeanour,  and  shall  be  brought  before 
any  justice  of  the  peace  for  the  district,  and  made  amenable  to 
answer  the  same  by  like  warrant  of  any  such  justice.  There  are 
other  Acts  of  Parliament  of  a  similar  nature  relative  to  cqining,  (t) 
having  in  possession  naval  and  military  stores,  (u)  and  goods  stolen 
from  on  board  ships  in  the  Thames,*'  (10)  and  to  the  taking  of  idle  [^5] 
and  disorderly  persons,  (x)  in  order  to  recruit  the  laud  forces  and 
marines.  But  a  search  warrant  for  libels  and  other  papers  of  a 
suspected  party  is  illegal;  {y)  for,  as  observed  by  Lord  Camden,  (2) 
the  difference  between  seizing  stolen  goods  and  private  papers  01 

(p)  4  Inst.  176.  (t)  II  Geo.  III.  c.  40. 

(g)  11  St.  Tr.  321.    Hawk.  b.  2.  c.         (w)  39  and  40  Geo.  III.  c.  89. 
13.  s.  17.  n.  6.  (tp)  2  Geo.  111.  c.  28.8.  7. 

(r)  2  Hale,  113.    2  Wilfl.  149,  291.         (x)  19  Geo.  III.  c.  10.   But  this  act 

11  Harg.  St.Tr.  321.     Burn,  J.  and  has  expired,  1  Leach,  211. 
Williams,  J.  Search  Warrant.    Dick.         (y)  2  Wils.  275.     11  St.  Tr.  313^ 

J.  Warrant,  I.  321. 

(*)  See  also,  30  Geo.  U.  c.  24.  s.  9.        (x)  11  St.  Tr.  321. 


44  OF   THE   ARREST. 

the  party  accused  is  apparent.  In  the  one,  I  am  permitted  to 
seize  my  own  goods  which  are  placed  in  the  hands  of  a  public 
officer,  till  the  felon's  conviction  shall  entitle  me  to  restitution. 
In  the  other,  the  party's  own  property  would  be  seized  before, 
and  without  conviction,  and  he  have  no  power  to  reclaim  the 
goods,  even  after  his  innocence  is  cleared  by  acquittal. 

The  search  warrant  is  not  to  be  granted  without  oath  (a)  made 
before  the  justice,  of  a  felony  committed,  and  that  the  party  com- 
plaining has  probable  cause  to  suspect  they  are  in  such  a  place, 
and  showing  his  reasons  for  such  suspicion.  (6)  The  warrant 
should  direct  the  search  to  be  made  in  the  day-time,  (c)  though  it 
is  said,  that  where  there  is  more  than  probable  suspicion,  the 
process  maybe  executed  in  the  night,  {d)  It  ought  to  be  directed 
to  a  constable,  or  other  public  officer,  and  not  to  a  private  person, 
though  it  is  fit  that  the  party  complaining  should  be  present,  and 
assisting,  because  he  will  be  able  to  identify  the  property  he  has 
lost  (e)  It  should  also  command,  that  the  goods  found,  together 
with  the  party  in  whose  custody  they  are  taken,  be  broughtbefore 
some  justice  of  th^  peace,  to  the  end  that,  upon  further  examina- 
tion of  the  fact,  the  goods  and  the  prisoner  may  be  disposed  of  as 
the  law  directs,  (f) 

But*'  though  there  are  precedents  of  general  warrants  to  search 
[^6]  all  suspected  places  for  stolen  goods,  (g)  these  are  not  at  common 
law  legal,  because  it  would  be  extremely  dangerous  to  leave  it  to 
tlie  discretion  of  a  common  officer  to  arrest  what  persons,  or  search 
what  houses  he  thinks  fit.  (h)  And  in  the  great  case  of  Money  v. 
Leach,  (t)  it  was  declared  by  Lord  Mansfield,  that  a  warrant  to 
search  for,  and  secure  the  person  and  papers  of  the  author,  printer, 
and  publisher  of  a  libel,  is  not  only  illegal  in  itself,  but  is  so  im- 
proper on  the  face  of  it,  that  it  will  afibrd  no  justification 
proper  to  an  officer  acting  under  its  sanction.  And  by  two  reso- 
lutions of  the  House  of  Commons  such  general  warrants  were 
declared  to  be  invalid.  At  present,  therefore,  a  search  warrant 
must  specify  the  place  to  be  searched,  as  well  as  the  particular 
person  to  be  taken,  unless  it  be  founded  on  some  particular  statute. 

With  respect  to  the  mode  of  executing  this  warrant,  if  the  door 
be  shut,  and,  upon  demand,  not  opened,  it  may  be  brokel)  open, 
and  so  many  boxes,  after  the  keys  have  been  demanded,  and 
though  the  goods  be  not  found,  the  officer  will  be  excused;  {k) 
though  if  the  party  obtaining  the  warrant  acted  maliciously,  he  is 

« 

(a)  See  form  of  oalh  for  search  (/)  2  Hale,  150,  151. 

warrant,  post  last  Vol.  l^)  I3alt.  J.  353,  4.     2  Hale,  114. 

W2HaIf,  113,   150.    2  Wis.  281,  (A)  2  Hale,  114, 150.     Hawk.  b.  2. 

291,  2.     1 1  St.  Tr.  3?1,  post  last  Vol.  c.  13.  s,  10.  ami  s.  17. 

(c)  2  Hale,  113,  150.  22  Geo.  IH.  (i)  3  Burr.  1766.    1  Bla.  Rep.  555. 

c.  ^8.  s.  1.  See  aiso,  2  Wils.  291.  Loft.  1.  3. 

(J)  Shaw,  J.  BarlJ.  Burn,J.  Wil-  (/)  2  Hale,  157.    Dougl.  359.    2 

Jiams,  .1.  Search  Warrant.  Wils.  284.   3  Bos.  and  Pull.  228. 

(0  2  Hale,  150.    11  St.  Tr.  321. 
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liable  to  a  special  action  on  the  case,  but  not  to  an  action  of  Ires- 
pass.  (2)  But  the  officer  ofiust  strictly  observe  the  directions  of  the 
warrant,  and  if  he  be  directed  to  seize  only  stolen  sugar,  and  seize 
tea,  he  will  be  a  trespasser,  (m)  So  a  warran'  under  the  vagrant 
act  to  search  all  suspected  houses,  for  idle  and  disorderly  persons, 
is  strictly  confined  to  persons  of  that  description,  and  the  officer 
will  not*  be  justified  if  he  attempt  to  execute  it  in  any  other  \*^T\ 
places  than  those  intended  by  the  statute,  (n) 

If  on  the  return  of  the  warrant  before  the  justice  it  appears 
that  the  gpods  were  not  stolen,  they  are  to  be  restored  to  the  pos- 
sessor; if  it  appear  they  were  stolen,  they  are  not  to  be  delivered 
to  the  proprietor,  but  deposited  in  the  hand  of  the  sherifi*  or«con- 
stable,  in  order  that  the  party  robbed  may  proceed  by  indicting  and 
convicting  the  offender,  to  have  restitution.  The  party  who  had 
the  custody  of  the  goods  is  to  be  discharged  if  they  were  not  stolen: 
and  if  they  were,  not  by  him,  but  by  another  person,  who  sold 
or  delivered  them  to  him,  and  it  appear  that  he  was  ignorant  of 
the  mode  in  which  they  were  procured,  he  may  be  discharged,  but 
bound  over  to  give  evidence  as  a  witness  against  him  that  sold 
them:  if  it  appears  that  he  knew  them  to  be  stolen,  thei^he  should 
be  bound  to  answer  the  felony,  for  there  is  a  probable  cause  of  sus- 
picion, at  least,  that  he  was  accessary  after  the  fact,  (o) 

It  is  the  duty  of  the  officer  to  whom  the  warrant  is  addressed  or 
delivered  to  execute  it  within  his  district,  without  fee  or  reward, 
and  if  he  neglect  or  refuse,  he  would  be  punishable  by  indictment. 
The  statute  41  Geo.  III.  c  78.  however  provides  that  when 
special  constables  shall  be  appointed  in  England  to  execute  war- 
rants, in  cases  of  felony,  two  justices  may  order  proper  alipwances 
to  be  made  for  their  expenses  and  loss  of  time,  which  order  shall 
be  submitted  to  Quarter  Sessions,  and  two  justices  are  enabled 
by  the  same  statute  to  order  allowances  to  be  made  to  high-con- 
stables in  England,  for  extraordinary  expenses  incurred  in  the  exe- 
cution of  their  duties,  in  cases  of  riot  or  felony. 

We  have  already  considered  the  rights  and  liabilities  of  the  pro-  or  the  in. 
secutor,  and  incidently,  the  protection  the  law  affords   to  per-  dcmnity  to 
sons  concerned  in  the  arrest.     It  may  be  here*  proper  to  consider  |[^te^*Qff^V 
more  particularly  the  protection  afforded  by  law  to  the  magistrate  cers/iind 
and  persons  executing  his  warrant.     With  respect  to   a  person  Parties, 
acting  as  justice  of  the  peace  no  action  can  be  brought  against  p<>"ctTned 
him  for  any  thing  done  in  the  execution  of  his  office,  until  after  rest. 
one  calendar  month's  notice  in  writing  of  the  intended  process,   [*68] 
and  he  may  tender  amends,  and  plead  the  same  in  bar  of  the  ac- 
tion, or  he  may  pay  such  amends,  into  court,  and  the  action  must 
be  brought  within  six  calendar  mouths  after  the  cause  of  it  is 


(/)  2  Hale,  151.    Hawk.  b.  2.  c.  13.     S.  261.  2  Wils.  291,  2. 
«.  17.  n.  6.     3  Esp.  Rep.  135.  (n)  1  Leach,  203. 

(m)  2  Bos.  and  Pul.  158.   2  M.  and         (o)  2  Hale,  151,  2.  , 
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alleged  to  have  arisen,  (p)  The  venue  also  most  be  laid  in  the 
county  in  which  the  cause  of  action  occurred.  (9)  The  defend- 
ant may  also  plead  the  general  issue,  and  give  the  special  matter  in 
evidence;  and  if  the  plaintiff  do  not  recover,  the  defendant  shall 
have  double  costs,  (r)  But  a  secretary  of  state  and  others  acting 
under  his  warrant,  are  not  within  the  protection  of  the  statute  in 
favour  of  justices,  (s)  « 

With  respect  to  the  protection  of  inferior  officers,  it  is  enacted, 
that  if  any  action  be  brought  against  any  constable,  head-borough, 
&c.  or  their  deputies,  or  any  other  in  their  aid  and  assistance  or  by 
their  command  for  any  thing  touching  or  concerning  their  office, 
the  venue  shall  be  laid  in  the  county  in  which  the  supposed  wrong 
was  committed,  and  the  defendant  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence.    And  if  he  obtain  a  ver- 
dict, or  the  plaintiff  be  non-suited,  or  suffer  a  discontinuance,  the 
defendant  shall  have  double  costs,  {t)     And  though  these  inferior 
officers  are  not  entitled  to  notice  of  action,  nor  can  tender  amends, 
or  pay  the  same  into  court,   as  in  the  case  of  a  justice  of  the 
P69]   peace,*  it  is  provided,  (u)  that  no  action  shall  be  brought  against 
any  constable,  head-borough,  or  other  officer,  or  person  acting 
by  his  order  or  in  his  aid,  for  any  thing  done  in  obedience  to  any 
warrant  under  the  hand  or  seal  of  any  justice,  until   demand  in 
writing  has  been  made  or  left  at  the  usual  place  of  his  abode  by 
the  party   intending  to  bring  the  action,  or  his  attorney,  of  the 
perusal  and  copy  of  such  warrant,  and  the  same  has  been  refused 
for  six  days  after  the  making  of  such  demand,  and  that,  in  case 
after  such  demand  has  been  complied  with,  an  action  should  be 
brought  against  such  officer  without  making  the  justice  a  defend- 
ant, then,  on  producing  the  warrant  at  the  trial,  the  jury  shall  give 
a  verdict  for  the  defendant,  notwithstanding  any  defect  of  jurisdic- 
tion in  the  justice,  and  if  the  action  be  brought  jointly  against  the 
justice,  constable,  &c.  then,   on  proof  of  tlie  warrant,  the  jury 
shall  find  for  the  constable,  notwithstanding  the  defect  in  the  pro- 
cess.    And  it  is  provided,  {w)  that  no  action  shall  be  brought 
against    a    constable,   &c.    or  person  acting  in,  his   aid,  unless 
commenced  within  six  calendar  months  after  the  act  committed. 
^     At  common  law,  a  lawful  warrant  from  a  justice  who  had 
jurisdiction  of  the  cause,  justified  the  officer  who  executed  it,  al- 
though it  was  irregularly  awarded,  but  the  officer  was  not  excus- 
ed when  the  justice  who   issued  the  warrant  had  not  jurisdic- 


ip)  24  Geo.  IT.  c.  44-.  See  this  act  22,  28.  Selw.  N.  P.  Imprisonment,  If. 

fullv    commented    upon    11  St.  Tr.  (*)  2  Wils.  288  to  292.    11  Harg. 

>I9,  32J.     2  Wils.  288,  9.     Dick.  J.  St.  Tr.  316,  319, 320. 

Pc  :ice  justice  of,  4.  (/)  21  Jac.  1.  c.  12. 

(g)  21  Jac.  I.  c.  12.  s.  5.  42.  Geo.  (m)  24  Geo.  II.  c.44.  s.  6.  See  con- 

III.c.  85. 8.  6.  structions  on  this  statute.  Ttdd,  31, 

(r)  1  Jac.  I.  c.  12.  s.  5.    See  the  &c.    Selw.  Ni.  Pri.  Imprisonment,  II. 

iriccisions  on  these  'Statutes  in  Tidd,  (w)  Id.  s.  8. 
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tion  of  the  cause,  {x)  The  statute  24  Geo.  II.  c.  44.  s.  6.  was, 
therefore,  passed  to  protect  officers  who  are  not  competent  to  as- 
certain with  certainty  the  jurisdiction  of  the  magistrate,  and  who 
are  liable  to  be  indicted  if  they  neglect  to  obey  the  warrant,  (y) 
Therefore,  if  an  officer  seize  goods  in  obedience  to  the  search 
warrant  of  a  magistrate,  whether  that  warrant*  be  legal  or  not,  ^70] 
be  cannot  be  sued  until  a  previous  demand  has  been  made  of  a 
copy  of  it.  {z)  And  a  constable  executing  the  warrant,  if  sued 
in  trespass  without  the  justice,  is  within  the  protection  of  the 
statute,  and  entitled  to  a  verdict  on  proof  of  the  warrant,  having 
first  complied  with  the  plaintiff's  demand  of  a  perusal  and  copy 
of  that  instrument  at  any  tttne  before  the  action  brought,  though 
not  within  six  days  ailer  such  demand  as  the  act  directs,  (a)  In 
the  construction  of  the  words  ^'  any  thing  done  in  obedience  to  any 
warrant,''  it  has  been  held  that  where  the  justice  cannot  be  liable, 
the  officer  is  not  within  the  protection  of  the  statute.  (6)  And, 
therefore,  where  a  warrant  was  to  take  up  a  disorderly  woman,  and 
the  officer  took  up  a  person  who  was  not  so,  and  where  the  war- 
rant was  to  take  up  the  author,  printer,  or  publisher,  but  the  officer 
took  Up  a  person  who  was  neither  author,  printer,  nor  publisher;  (c) 
and  where  it  was  to  seize  stolen  sugars,  and  the  officer  took 
teas,  (d)  die  officers  respectively  were  not  within  the  protection  of 
the  statute.  So,  if  the  officer  execute  it  out  of  the  jurisdiction  of 
the  justice,  or  the  constable's  own  precinct,  without  being  express- 
ly directed  so  to  do  by  the  warrant,  he  is  liable  to  be  sued  as  a 
trespasser,  (e)  And  where  the  constables,  in  order  to  levy  a 
poor's  rate,  under  a  warrant  of  distress,  granted  by  two  magis- 
trates, broke  and  entered  the  house,  and  destroyed  the  windows, 
it  was  held  that  they  might  be  sued  in  trespass,  without  a  previous 
demand  of  the  perusal  and  copy  of  the  authority,  on  which  their 
proceedings  were  founded.  (/)  With  respect  to  the  person  who 
may  be  considered  as  acting  by  command  of  the  constable,  and 
in  his  aid,  it  has  been  held,  that,  if  a  person  procures  a  warrant 
against  another,  and*  points  out  the  latter  to  the  constable,  he  is  [*^1] 
entitled  to  the  protection  of  the  statute,  and  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence,  (g) 

Though  the  statute  24  Geo.  II.  enacts,  that  no  action  shall  be 
brought  against  any  constable,  &c.  yet  it  has  been  held,  that  the 
act  extends  only  to  actions  of  trespass  or  tort,  {h)    And,  therefore^ 


(xj  Com.  Dip.   Imprisonment,  It.  (c)  3  Burr.  1768. 

ftnd  9.    Hawk.  b.  2.  c.   13.  s.  10.         (</}  2  Bos.  and  Pul.  158.  2  M.  and 

ck.  J.  Arrest,  V.  S.  2ol. 


8  an 

Dick.  J.  Arrest,  V. 


(jf)  3  Burr.  1742.  3  Esp.  Rep.  226.         (e)  1  Hen.  Bla.  15.  5  East,  233. 
(z)  2  Bos.  and  Pul.  158.    3  Esp.  (/)  14  East,  259. 

Rep.  96.     5  E«8t,  237.  1  East,  P.  C.         (/)  3  Campb.  257. 


299,  note  a.  (A)  Bui.  N.  P.  24.  5  East»  122.  1 

(a)  5  East,  445.  White,  W.  24.  Tidd,  30,  33.  Sel  v.  N. 

(A)  3  Burr.  1768,  2.  M.  and  S.  260.  P.  3.  edit.  822.  n.  w. 

11  St.  Tr.  320. 
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where  an  action  for  money  had  and  received  was  brought  against 
an  officer,  who  had  levied  money  on  a  conviction  by  a  justice,  the 
conviction  having  been  quashed,  it  was  holden  that  the  demand  of 
a  copy  of  the  warrant  was  not  necessary,  (t)  If  a  constable  acts 
without  warrant  the  statute  does  not  apply,  and  the  action  against 
him  may  be  brought  afler  the  expiration  of  six  months.  (A:)  In  cases 
to  which  the  statute  applies,  if  the  plaintiff's  attorney  make  out 
two  papers  precisely  similar,  purporting  to  be  demands  of  a  copy 
of  the  warrant,  pursuant  to  the  statute,  and  sign  both  for  his  client^ 
and  then  deliver  one  to  the  defendant,  the  other  will  be  sufficient 
evidence  at  the  trial.  (2) 


(i)  Id.  ibitl.    Bui.  N.  P.  24.  Imprisonment,  II.  N.  15. 

(k)  3  Esp.  Uep.  226.  Selw.  N\  P.         (/)  2  Bos.  and  PiJ.  39.    Tidd,  34. 
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CHAPTER  III. 


«P  THE  EXAMINATION— RECOGNIZANCES— BAIL- 
COMMITMENT— HABEAS  CORPUS— AND  INCIDEN- 
TAL  PROCEEDINGS. 


Having*  in  the  preceding  chapter  considered  the  arrest  of  the  ac-  r*721 
cused  partj  before  indictment  found,  we  have  now  to  consider  th^ 
time  when  the  offence  is  to  be  investigated  by  the  magistrate, — the 
examinations  before  him — the  discharge  of  the  prisoner,  in  case 
his  innocence  is  manifest — the  recognizances  to  prosecute  and 
give  evidence, — the  certifying  of  the  examination  and  recogni- 
asance, — ^the  bailing  or  commitment  of  the  prisoner,  and  the  relief 
from  imprisonment  by  habeas  corpus. 

We  have  seen  that  it  is  the  duty  of  the  officer  to  bring  the  party  Time  of 
accused  within  a  reasonable  time  after  the  arrest  before  the  proper  ^^'"^'^ 
magistrate,  in  order  that  he  may  be  examined,  and,  after  due  in- 
vestigation, discharged,  bailed,  or  committed,  {a)  It  then  becomes 
the  duty  of  the  magistrate  to  take  and  complete  tne  examination  of 
afl  concerned,*  and  to  discharge  or  commit  the  individual  suspect-     [*781 
ed,  as  soon  as  the  nature  of  the  case  will  permit,  (6)  but  he  is  al- 
lowed a  reasonable  time  for  this  purpose  before  he  makes  his  final 
decision. 

It  seems  to  have  been  formerly  supposed,  that  the  law  intends 
three  days  to  be  sufficient,  and  that  a  magistrate  cannot  justify  the 
detainer  of  a  party  sixteen  or  twenty  days  under  examination,  (c) 
Bat  there  appears  to  be  no  precise  limitation  of  the  time,  which 
must  depend  on  the  circumstances  of  each  particular  case;  and  in 
the  practice  of  the  best  regulated  police  offices,  there  are  many  in- 
stances of  prisoners  being  detained  much  more  than  twenty  days, 

(a)  Ante,  59.  2  Hale,  120.  (c)  Cro.  Eliz.  829.    1  H  ile,  585,6. 

(h)  Fortes.  143, 3.  and  other  cases,     2.  Rule,  120,1.    Hawk.  b.  2.  c.  16.  ai 
in  the  following  Notes.  12.    Dick,  J.  Er^amiottioDy  HI. 

Crim*  Lw.  vou  t.  a 
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between  their  being  first  brought  before  a  justice,  and  their  com* 
mitment  for  trial,  and  being  brought  up  for  examination  several 
different  days  during  the  interval,  {d) 

If,  when  the  partj  is  first  brought  before  the  magistrate,  he  finds 
tkat  it  is  necessary  to  inquire  further  into  the  case  before  he  dis- 
charges or  commits  him,  he  may  from  time  to  time  verbally  re- 
mand him  into  custody,  and  a  written  warrant,  or  authority,  is  un- 
necessary, (e)  but  it  is  usual,  when  the  party  is  detained  for  exa- 
mination, or  re-examination  till  another  day,  to  make  out  a  written 
toarrofU  for  that  purpose,  (/)  which  need  not  state  the  crime  of 
which  the  party  is  accused,  for  it  may  not  always  be  proper  to  let 
the  peace  officer  know  the  crime  on  account  of  which  he  is  detain- 
ed, (g)  And  even  after  the  magistrate  has  determined  on  commit- 
ting the  party,  he  may  verbally  authorise  th^  constable  to  detain 
him,  until  he  can  make  out  his  mittimus,  {h) 

But^  it  is  said  to  be  the  usual  practice,  at  the  present  day, to  com- 
mit from  three  days,  to  three  days,  by  a  written  mittimus,  though 
where  the  prisoner  is  remanded  only  for  a  single  day,  it  may  be 
done  by  parole,  (t^  It  has  been  said  that  the  magistrate  ought  not 
to  detain  him  in  prison,  in  his  own  house,  but  should  send  him  to 
the  common  gaol  of  the  county,  for  otherwise  when  the  justices  come 
to  deliver  the  gaol,  he  is  not  in  the  gaol,  and  may  not  be  deliver- 
ed, and  so  shall  lie  longer  than  is  reasonable,  (fc)  But  according 
to  other  authorities,  because  it  may  be  unseasonable  to  take  the  in- 
formation and  examinations  presently,  or  possibly  it  may  take  lon- 
ger time,  the  prisoner  may  be  continued  in  the  custody  of  the  offi- 
cer, or  may  be  detained  in  the  justice^s  house,  or  committed  to 
some  near  safe  place  of  custody  till  the  final  examinations  can  be 
completed.  (I)  It  seems  more  reasonable  that  the  time  for  the 
full  investigation  of  the  case  and  final  decision  of  the  magistrate 
should  depend  on  the  circumstances  of  each  case,  than  Uiat  he 
should  be  restricted  to  any  particular  time,  as  a  general  rule;  for 
either  the  prisoner  or  the  accuser  may  be  unable  to  bring  forward 
his  evidence  immediately,  and  the  compelling  the  magistrate  to  dis- 
charge or  commit  within  any  limited  time  might  be  prejudicial  to 
thepurposes  of  justice. 

The  examination  of  the  accuser,  of  his  witnesses,  and  of  the 
prisoner,  are  principally  regulated  by  the  statutes,  1  &  2.  P  &  M. 
c.  13.  s.  4.  and  the  2  &  3.  P  &  M.  c.  10.  (m)  By  the  former  of 
these  it  is  enacted,  '^  that  the  justices,  or  one  of  them,  being  of 


(d)  Dick.  J.  Ezaminmtiony  III. 

(e)  Moore,  408.  1  Hale,  585. 2 
Hale,  130.  Bac.  Ab.  Trespass  D.  3. 
Dick.  J.  Examination^  III. 

C/')  See  forms,  post,  last  toI. 
(j)  Bac.  Ab.  Trespass,  D.  3. 
(A)  7.  Bast,  533.    3  Smith,  513.  2 
Hair,  123.       . 
(i)  Dick.  J.  Examination,  IIT. 


(k)  Cro.  Eliz.  830. 

(0  3  Hale,  120. 1  Hale,  585.  Moore, 
408.  See  the  form  of  commitment 
for  further  examination.  Bum.  J. 
Commitment.  Toone,  103*  Dick.  J. 
Commitment  VII.  post, last  vol. 

(m)  See  the  object  and  operation  of 
th^  statutes,  commented  upon  in 
Lamb's  casey  3  Leach,  553. 
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<^  the  qoonim  when  any  prisoner  is  brought  before  thein,  for  man- 

^^  8laaghter,*or  felony,  before  any  baUmeni  or  mainprize^  shall  take     [*75] 

''  the  examination  of  the  prisoner  and  information  of  them  that 

^^  bring  him^  of  the  fact  and  circumstances  thereof,  and  the  same  or 

''  as  much  thereof  as  shall  be  material  to  prove  the  felony,  shall 

''  pot  til  writing  before  they  make  the  same  bailment,  which  exami- 

^'  nation,  together  with  the  said  bailment,  the  justices  sball  certify 

"  at  the  next  general  gaol  delivery  to  be  holden  within  the  limits  of 

*^  their  commission.'^    This  Act,  it  will  be  observed,  relates  only 

to  proceedings,  previous  to  the  admission  of  a  party  suspected  to 

bail;  but  the  £&3  P.  &M.  c.  10,  after  reciting  this  defect,  and 

that  the  powers  granted  by  the  former  statutes  were  as  necessary,  or 

rather  more,  before  committing,  than  bailing,  the  defendant,  enacts, 

^^  That  from  thenceforth  the  justice  or  justices  before  whom  any 

*'  person  sball  be  brought  for  manslaughter  or  felony,  or  for  suspi- 

^^  cion  thereof,  before  he  or  they  shall  commit,  or  send  such  pri- 

^^  soner  to  ward,  shall  take  the  examination  of  such  prisoner,  and 

'*  information  of  those  that  bring  hiqn,  of  the  fact  and  circumstance 

^^  thereof,  and  the  same  or  as  much  thereof  as  shall  be  material  to 

^^  prove  the  felony,  shaU.  put  in  writing  within  two  days  after  the 

^^  said  examination,  and  the  same  shall  certify,  in  such  manner  and 

^*  finrm,  and  at  such  time  as  they  should  and  ought  to  do,  if  such 

"  prisoner,  so  committed,  or  sent  to  ward,  had  been  bailed,  or  let 

^^  to  mainprize,  upon  such  pain,  as  in  the  said  former  act  is  limited 

^'  and  appointed  for  not  taking,  or  not  certifying,  such  examinations 

*^  as  in  the  said  former  Act  is  expressed." 

By  the  statute  24  Qto,  II.  c.  55.  s.  1 .  (n)  where  a  warrant  is 
backed,  and  the  prisoner  is  taken  in  a  county  in  England,  dif- 
ferent from  that  in  which  the  offence  is  supposed^  to  be  commit-  T*^Q'[ 
ted,  he  is  to  be  taken  before  a  justice  of  the  county  or  place  where 
he  was  apprehended,  and  if  the  offence  was  bailable,  and  bail  to 
the  satisfaction  of  such  justice  be  given,  he  must  take  the  recog- 
nizance and  deliver  the  same,  together  with  the  examnoHan  or 
eonfemon  of  the  prisoner,  and  all  other  proceedings  relatgig  there- 
to, to  the  officer  who  apprehended  him;  who  is  to  deliver  the 
same  to  the  clerk  of  assize,  or  clerk  of  the  peace,  of  the  countyi 
or  place,  where  the  defendant  is  by  the  recognizance  to  appear, 
and  such  recognizance,  examination,  or  confession,  are  declared 
to  be  valid.  There  is  a  similar  provision,  where  a  party  is  ap- 
prehended in  one  county  of  Ireland,  for  a  supposed  oflence,  com- 
mitted in  another,  (o)  It  should  seem,  however,  that,  independently 
of  these  modem  statutes,  the  magistrate  of  the  county,  where  the 
party  is  apprehended,  has  power  to  take  the  examinations,  though 
they  might  not  have  been  so  available  in  evidence,  (p) 

(n)  See  Dalt.  J.  c.  111.  2.  H«1e»  Geo.  HI.  c.  92.  s.  1. 
385.    The  word  '<  atuT  appears  to         (o)  44  Geo,  III.  c.  93. 
be  ommitted  in  the  first  section  of  this        (p)  2  Hale,  285.    Dalton,  J.  c.  111. 
Act.    See  t  similar  provision  in  44 


52 


OF  THB   EXAMINATION, 


se^ 


]^amTnon-  The  magistrate  having  by  these  statutes  authority  to  examine  the 
ii^witnes-  poif^iy  bringing  the  offender,  which  expression  is  construed  to  in- 
clude, as  well  the  accuser,  as  all  witnesses  in  support  of  the 
charge,  as  incident  to  this  authority,  has  a  power  to  bring  before 
him  all  persons  who  appear  upon  the  oath  or  the  informer,  or  who 
may  occur  to  the  magistrate  himself,  to  be  material  witnesses  for 
the  prosecution,  and  for  this  purpose  may  issue  his  warrant  to  a 
constable,  requiring  him  to  cause  the  witness. to  appear  before  the 
magistrate,  and  give  evidence,  {q)  And  it  should  seem  that,  if 
the  witness  refuse  to  attend,  he  may  be  brought  by  the  officer  be- 
P77]  fore  the  magistrate,  who  also  has  power  to  bind  him  over  to  give* 
evidence,  or  to  commit  him  in  case  of  his  refusal,  (r)     And  it 

{ should  seem  that,  upon  the  reasonable  request  of  the  defendant, 
the  magistrate  has  a  similar  power  to  bring  before  him  any  witness 

/who  may  be  able  to  give  material  evidence  in  bis  behalf,  (s)  And 
on  the  application  and  notice  of  two  inhabitants  of  a  parish  a  con- 
stable may  be  compelled  to  appear  before  a  magistrate  to  enter  into 
a  recognizance,  to  prosecute  a  party  for  keeping  a  disorderly  house 
within  the  district,  (l) 

It  is  to  be  observed,  that  the  first  of  these  statutes  («)  on  which 
the  law  of  examination  is  at  present  founded,  directs  the  proceed- 
ings before  the  party  suspected  can  be  admitted  to  bail,  and  the 
last  (10^  extends  the  same  provisions  to  cases  where  he  is  commit- 
ted, (x)  It  is  necessary  for  a  justice,  when  acting  under  their 
authority,  to  attend  with  the  molt  scrupulous  exactness  to  their 
directions;  for  if  the  statements  of  the  parties  are  informally  taken^ 
they  will  not  be  admissible  in  evidence,  or,  at  least,  will  receive 
no  additional  sanction  from  the  acts  just  mentioned,  and  which 
they  would  otherwise  confer,  (y)  (The  accuser  and  bis  witnesses 
must  be  ready  to  confront  the  prisoner,  in  whose  presence  the  evi- 
dence must  be  giveiO  Before  the  statements  of  the  prosecutor 
akid  his  witnesses  are  reduced  into  writing,  it  is  advisable  for  the 
magistrate  to  hear  their  narrative  in  the  common  way  of  relating 

•  events;  |y  which  means  he  will  be  put  in  full  possession  of  all 

,  the  circumstances  of  the  case,  and  often  enabled  to  discover,  by 
the  manner  of  the  parties,  whether  they  are  speaking  truth,  or 

t  combining  in  the  assertion  of  falsehood,  (z)  The  informant  and  his 
witnesses*  are  then  to  be  sworn,  if  Christians,  on  the  Evangelists, 


[»78] 


(q)  Dalt.  J.  c.  164.  3  M.  &.  S. 
1.  Burn.  J.  Examination.  Williams 
J.  Examination.  See  form,  post,  last 
vol. 

(r)  2  Hale,  282.  3  M.  &  S.  1  Hawk, 
b.  2.  c.  8.  s.  58.  Bac.  Ab.  Evidence  D. 
jialt.  J.  c.  164.   Dick.  J.  Examination, 

n. 

(«)  3  Inst.  79  1  Ann.  St.  2.  c.  9.  4 
Bla.  Com.  359. 
<f)  25  Geo.  II.  c.  36.  s.  5.  See  form 


of  notice,  post, -last  vol. 

(u)  l&2P.8cM.  C.13. 

(w)  2  &  3  P.  &  M.  c.  10. 

(x)  2  Leacb,  562.  See  observatipi^ 
on  these  statutes  in  general.  2  Leadi, 
SS5. 

(y)  1  Leach,  201,  2.  2  Leach,  561. 

(x)  Dick.  J.  Examination  as  to  th^ 
duties  of  the  magistrate  as  taking  the 
examination  in  general,  sec  Gisb. 
Iduties  Man.  1  vol.  4Q2. 
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if  Jews,  on  the  Old  Testament,  and  if  of  any  other  faith,  accord- 
ing to  the  ceremonies  which  it  precribes.  (a)     The  usual  form  of 
oath  on  this  occasion  is,  ^^  You  shall  true  answer  make  to  such 
questions  as  shall  be  demanded  of  jou,  so  help  you  God.'^    An 
oath  in  some  form  or  other  is  absolutely  necessary,  or  the  ex- 
aminations of  the  informant  and   witnesses  cannot,  uuder  any 
circumstances,  be  received  in  evidence;  (b)  and  consequently  the 
aflbmation  of  a  Quaker  will  not  suffice,  (c)    And  if  a  magistrate 
were  to  commit  without  any  oath  made  before  him,  he  would  be 
liable  to  an  action,  if  the  prisoner  were  acquitted,  (d)     Even  a 
peer  cannot  be  admitted  to  give  evidence  upon  bis  honour,  (e) 
When  they  are  thus  sworn,  the  justice  enquires  the  names  and  ad- 
ditions of  the  parties  whose  depositions  he  is  about  to  receive,  and 
if  the  prosecutor  acts  in  any  official  capacity,  his  office,  as  well  as 
those  of  the  prisoner.     His  next  duty  is  to  reduce  the  examination 
of  each  of  the  deponents  into  writing,  in  a  plain  and  intelligible 
manner,  and  as  nearly  as  possible  in  the  language  in  which  the 
first  narration  was  delivered.  (/)    According  to  the  directions  of 
the  statutes,  all  the  facts  and  circumstances  are  to  be  inserted 
which  are  necessary  to  prove  the  felony,  and  the  corpus  delicti 
should  appear  on  the  face  of  the  depositions;  for,  if  this  be  pro- 
perly done,   though    the  commitment  should   be  informal,  the 
prisoner  will  not  be  discharged  on  the  ground  of  the  defect  in  the 
mittimus,  (g)     Though  the  words  ^'  them  that  bring  the  prisoner'^ ' ' 
includes  not  only  the  prosecutor,  but  those  whom  he  can  bring^  •P'79] 
'  forward  to  sustain  his  chaise:  (A)  none  ought  to  be  examined  but ' 
* )  those  who  are  competent  to  give  evidence,  (t)     It  is  absolutely 
necessary,  that   the   testimony  of  the  accuser  and  his  witnesses 
should  be  taken  in  writing,  or  it  will  be  of  no  effect,  (fc)     All^l 
this  must  be  done  in  the  presence  of  the  party  accused,  in  order  j 
that  he  may  have  the  advantage  of  cross-examining  the  witnesses,  ( 
and  contradicting  their  testimony,  or  the  examinations  cannot  be  j 
received  in  evidence  as  if  taken  in  pursuance  of  the  statutes;  {I)  J 
though  if  the  party  were  under  apprehension  of  approaching  dissolujr 
tion,  it  may  he  read  as  a  declaration  made   in  extremis,    {m) 
Though  the  statutes  merely  require  the  examinations  to  contain 
^^  so  much  thereof  as  may  prove  the  felony,"  it  is  very  desirable 
that  the  whole  statement  in  all   its  circumstances  and  bearings 


(a)  See  post  as  to  evidence,  ch. 

{b)  Dalt.  J.  c.  164.  s.  3.  1  Hale, 
586.  Dick.  J.  Examination. 

(c)  See  post,  ch.  on  evidence,  7  & 
&B  W.3.  C.34. 

(J)  1  Hale,  586.  Dalt.  J.  c.  164.  1 
Lfeach,  202,  309.  2  T.  R.  225,  231. 
Comb.  359. 

{e)  Dick.  J.  Examination,  III. 

(/)  Leach,  202, 309.  Uick.  J.  Ex- 
aminatipn,  f . 


(g)  3  East,  157. 

(A)  1  Hale,  5H6,     Dalt.  J.  ch.  164. 

(i)  See  post,  cIt.  evidence. 

{k)  1  Leach,  2v.2,  309. 

(/)  1  Leach,  2u2,  303,  500, 503.  n. 
a.  561.  5  .Mod.  163,  4. 

(ftt)  1  Leach,  500*,  5J3.  n.  a.  561.  5 
Mod.  163, 4.;  ar.d  see  post,  ch.  as  to 
evidence,  where  this  ^ibjcct  is  fully 
discussed. 
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should  be  dm  leciired,  and  not  oieidy  so  BQch  as  will  serve  to 
show  that  it  comes  within  the  jurisdictioo  and  justifies  the  commit- 
meot  of  the  magistrate.  This  is  Teiy  important  in  order  thai  the 
witnesses  maj  be  tied  down  to  their  first  namiion^  and  not  left 
open  to  the  infioence  of  those  impressions  eilherof  pitj  or  of  re- 
vel^, which  maj  affiect.them  daring  the  interval.  (»)  And 
ithoogb  the  words  of  the  statute  seem  only  to  include  of  necessity 
the  testimony  adduced  in  support  of  the  charge,  the  justice  ought 
to  take  and  certify,  as  well  the  information,  proof,  and  evidence 

;  which  tend  in  favour  of  the  prisoner,  as  those  which  are  broi^t 
forward  against  him.  (o)    And  though  fi>rmerly  his  witnesses  c<nild 

.  not  be  examined  upon  oatb,{p)  they  are  now  placed  on  a  footing 
1*801   ^*^  those  whom  the  prosecutor  adduces,  (q)    The  witnesses,*  es- 
pecially if  they  appear  unwilling,  should  be  examined  separately; 

I  and  no  one  who  has  already  passed  his  examination  should  be  per- 
mitted, if  it  be  possible  to  avoid  it,  to  inform  any  other  who  has  yet 
to  undergo  that  process,  to  what  particulars  his  discoveries  have 
extended.  By  this  means,  a  conspiracy  to  overwhelm  a  prisoner 
will  probably  be  detected,  and  undue  motives  to  favour  him  from 
interest  or  pity  will  be  prevented  from  obstructing  the  progress  of 
justice,  (r) 

The  formal  mode  of  taking  down  the  examinations  is  as  follows. 
^'  The  examination  of  A.  B.  of,  &c.  taken  on  oath,  &c.'^  But  if 
the  original  information  and  evidence  taken  before  the  warrant  was 
issued,  contain  a  complete  case,  it  is  the  practice*  after  reswearing 
the  accuser  and  witnesses,  to  read  over  their  former  depositions  in 
tbeir  presence  and  that  of  the  prisoner,  and  then  to  state  to  the 
latter,  that  he  is  at  liberty  to  ask  the  prosecutor  and  witnesses  any 
questions  respecting  the  charge  against  him:  aDd,if  he  declines  so 
doing,  the  examinations  are  not  again  gone  over,  but  a  fresh  Jurat 
is  made  to  them;  and  this  even  before  a  fresh  magistrate.  The 
papers  are  then  to  be  signed  by  the  parties  deposing,  and  al|K)  by 
the  justice  before  whom  they  are  taken;  but  these  formalities  are 
not  absolutely  requisite,  (s)  The  depositiops  at  the  police  office. 
Bow  Street,  are  generally  taken  in  a  book,  and,  when  completed, 
a  fair  copy  is  made  wbiie  the  parties  wait,  and  then  all  or  them, 
as  well  as  the  magistrate,  again  authenticate  them  by  their  sig- 
nature. 

Before  the  statutes  of  Philip  and  Mary,  depositions  thus  taken 
before  justices  of  the  peace,  in  the  county  where  a  felony  was  com- 
mitted, were  not  admissible  in  evidence  even  when  death  or  some 
absolute  necessity  prevented  the  witness  from  attending.  (()    And, 


(n)  Dick.  J.  Ezamination,  LGisb.  360. 

Duties  of  Man.  1  vol.  402.  (r)  Dick.  J.  Examination,  II. 

(9)  Dalt.  J.  t.  165.  (9)1  Leach,  458.    2  Leach,  854. 

(p)  Dalt,  J.  c.  165.  (0  3  T.  R.  710, 722.  5  Mod.  164.  1 

(7)  1  Ann  St.  2.  c.  9.    4  Bla.  Com.  Salk.  281.  Comb.  359. 
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even  now,  they  cannot  be  receired  on  the  trial  j  without  first  proving*'  [*81] 
on  oath  to  the  satisfaction  of  the  court,  that  the  deponent  is  dead,(w) 
or  not  able  to  travel,  {x)  or  that  he  is  kept  away  by  the  means  and 
contrivance  of  the  prisoner,  (y)  It  must  also  be  shown  that  the 
docnments  produced  in  evidence  were  the  same,  without  alterattpn, 
afttbose  which  were  sworn  before  the  magistrate,  {z)  It  is  also  to 
be  observed,  that  these  statutes  relate  only  to  manslaughters  and  felo- 
nies; and,  therefore,  the  depositions  cannot,  in  any  case,  be  given  in 
evidence  on  an  indictment  for  a  misdemeanour,  as  in  an  informa- 
tion for  publishing  a  libel,  or  in  an  appeal,  which,  though  the  object 
oC  it  is  capital,  is,  in  form,  a  civil  proceeding,  (a)  And  a  conyic- 
tion  for  treason,  or  petit  treason,  cannot  be  grounded  on  their  pro- 
duction; (b)  but  they  may  be  received  on  an  indictment  for  the 
latter  offence,  as  a  ground  for  a  conviction  of  murder,  (c)  which,  a9 
we  shal)  see  hereafter,  may  be  obtained  on  a  prosecution  for  the 
more  aggravated  offence,  (d) 

As  informations,  when  regularly  taken,  are  evidence  against  a 
prisoner,  if  the  informant  dies  before  trial;  so,  on  the  other  hand, 
where  the  informant  himself  gives  evidence,  the  informations  may 
be  used  on  the  part  of  the  prisoner  to  contradict  his  testimony. 
One  of  the  objects  of  the  legislature  in  passing  the  statutes,  was  to 
enable  the  judge  and  jury,  before  whom  the  prisoner  is  tried,  to  see 
whether  the  witnesses  at  the  trial  are'  consistent  with  the  account 
given  by  them  before  the  committing  magistrate,  (e)  Thus  it  was 
admitted  in  Lord  Stafford's*  case,  (/)  that  the  depositions  of  a  wit-  [*8S] 
ness  taken  before  a  justice  of  peace,  might  be  read,  at  the  desire 
of  the  prisoner,  in  order  to  take  off  the  credit  of  the  witness,  by 
showing  a  variance  between  the  depositions  and  the  evidence  given 
in  court,  viva  voce.         * 

The  before  mentioned  statutes  of  Philip  and  Mary,  direct  that 
the  jastiees  shall  put  the  examinations  in  writing  within  two  days 
after  the  same  are  taken,  and  shall  certify  the  same  at  the  next 
general  gaol  delivery  within  the  limits  of  their  commission.  It 
often  happened,  before  the  statute  24  Greo.  II.  c.  55.  that  a  party 
accused  was  taken  and  examined  by  a  magistrate,  in  a  county  where 
the  offence  was  not  committed.  In  such  a  case  the  examinations 
and  informations  were  transmitted  into  the  county  where  the  pri- 
soner was  indicted,  and  might  there  be  read  in  evidence  against  him, 
though  the  magistrate  had  not  original  cognizance  of  the  offence,  (g) 


(v)  1  Leach,  12.  2  Leach,  854. 
Kel.  55.  1  Uv.  180.  1  Salk.  381.  1 
Hale,  305,  586.  2  Hale,  52, 120, 284. 
Dalt.  J.c.  IIL    Bui.  N.  P.  242. 

(ar)Kei;  55.  1  Hale,  305,  586.  2 
Bale,  52,  284. 

(y)  KeL  55.  Fost  337.  Hawk.  b.  2. 
c.  46. 8. 15. 

(z)  Kel.  55.  1  Hale,  305.  2  Hale, 
52. 

(o)5Mod.l63.  X Salk.  281.  Comb. 


358.     1  Ld,  Raym.  729.   3  T.  R.  710, 
722. 

(6)  Fost.  337.  Hawk.  b.  2.  c.  46.  s. 
16.  As  to  treason,  see  2  Hale,  28^. 
Phil.  Ev.  163. 

^c)  1  Leach,  457.   Fost.  106. 
d)  Id.  ibid,  post  ch. 

[e)  2  Leach,  S5S. 

(/)  3  Harg.  St.  Tr.  131.  Hawk.  b.2. 
Ct  46. 8.  22. 

(si)  i>«lt.  J.  C.  11 L    2  Hale,  285. 
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and  this  proceeding  is  now  established  by  the  last-mentioned 
provision.  (A) 

Though  the  examinatioD  of  the  witness  dulj  taken  in  writing, 
in  the  presence  of  the  prisoner,  may  be  received  in  evidence  on  his 
trial,  yet  it  cannot  be  offered  before  the  Grrand  Jury  on  preferring 
the  bill,  though  there  be  strong  grounds  of  suspicion,  that  the  wit- 
ness has  been  since  tampered  with  on  behalf  of  the  prisoner,  (t) 

Before  we  dismiss  the  subject  of  the  examination  of  witnesses,  it 
may  be  proper  to  consider  the  conduct  of  the  magistrate  in  obtaining 
the  evidence  of  accomplices,  (fc)     An  accomplice,  who  has  been 
admitted  by  the  magistrate  to  give  evidence  of  his  knowledge  of 
the  transactions,  is  not  thereby  necessarily  exempted  from  prose- 
cution; and  it  depends  upon  his  making  a  full  disclosure  of  the 
[^3]      joint  guilt  of  himself  and  his  companions,  whether  the  King's  Bench* 
will  admit  him  to  bail  that  he  may  apply  for  a  pardon.  (I)    The 
engagement  of  a  magistrate  to  an  accomplice,  that  if  he  will  give 
his  evidence,  he  will  experience  favour,  is  merely  in  the  nature  of 
a  recommendation  to  mercy,  for  no  authority  is  given  to  a  justice 
of  the  peace  to  pardon  an  offender,  and  to  tell  him  that  he  shall  be 
a  witness  against  others.    He  is  not  therefore  assured  of  his  pardon, 
but  gives  his  evidence  in  mcult>,  in  custody:  and  it  depends  on 
his  behaviour,  whether  he  shall  or  shall  not  be  admitted  to  mercy. 
A  justice  has  no  authority  to  select  whom  he  pleases  to  pardon  or 
prosecute,  and  a  prosecutor  himself  has  even  less  power,  or  rather 
^  pretence,  to  select  than  a  justice  of  the  peace.     It  is  merely  an 
equitable  claim  to  the  mercy  of  the  crown,  from  the  magistrate's 
express  or  implied  promise  of  an  indemnity  upon  certain  conditions 
of  a  most  candid  disclosure,  (m)    The  practice  of  the  London 
Police  Offices  is  in  conformity  to  these  principles;  for  it  is  not  their 
custom  to  release  an  accomplice,  who  proposes  to  give  evidence  as^ 
a  witness  against  his  associates,  but  to  commit  him  for  the  felony; 
in  which  case,  upon  his  fully  disclosing  the  facts  upon  the  trial,  he 
will  probably  receive  his  pardon.     In  order,  however,  to  avoid 
collusion,  in  the  testimony  between  the  parties  suspected,  the  ac- 
complice is  usually  committed  to  the  house  of  correction,  and  the 
others  to  the  county  prison. 

The  party  has  no  right,  either  in  cases  of  treason  or  felony,  to 
a  copy  of  the  depositions  of  witnesses  who  are  to  appear  against 
him,  though  he  may  compel  the  production  of  them  at  the  trial,  (n) 
Examinft-       With  respect  to  the  examination  of  the  prisoner  himself,  it  has 
tionof  Pri-  been  observed,  that  the  statutes  of  Ph.  and  M.  were  the  first  war- 
rant given  for  the  examination  of  a  felon*  by  the  English  law.  (o) 


[*84] 


(A)  24  Geo.  II.  c.  55.  s.  1.  and  44  1  Leach,  155.   4  Bis.  Com.  331.    Ed. 

Geo.  III.  c.  92.  by  Christian,  n.  6.  Dick.  Sess.  438, 9. 

(f )  Leach,  514.  (m)  Id.  ibid.    Dick.  Sess.  428,  9. 

(k)  Ab  to  this  evidence  in  ipeneral,  (n)  4  T.  R.  691.    Phillips  on  Evi- 

tee  Phillips  on  Evidence,  30  to  34*  dence^  204. 

And  see  postch.  on  Evidence.  (o)  4  Bla.  Com.  396.  -  Bac.  Abr. 

(01Uacb>115.   Cowp.  331.  S.  C.  EmdcncttU  Kel.l9.   2  Leach,  558. 
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For,  at  th€  common  law,  the  maxim,  Nemo  tenebatur  prodere  se 
ipsum,  prevailed  in  its  full  strictDess,  and  the  guilt  of  an  uiTender 
was  not  to  be  wrung  out  of  himself,  but  rather  to  be  discovered  by 
other  means  and  other  men;  and  though  the  statutes  just  noticed 
authorize  an  examination,  they  are  not  compulsory  on  the  pri- 
soner to  accuse  himself,  (p)  At  common  law,  his  voluntary  con* 
fession  was  always  available  in  evidence  against  him,  (9)  and 
this  even  in  the  case  of  treason,  if  made  before  a  magistrate  or  per- 
son having  competent  authority  to  take  it,  and  proved  by  two  wit- 
nesses, (r)  But  there  is  no  mode  of  extorting  such  confession  or 
other  statement  from  the  prisoner.  And,  indeed,  the  examinatioo  ^ 
has  been  considered  rather  as  a  privilege  in  favour  of  the  party  | 

accused,  afforded  by  law  for  the  benefit  of  an  innocent  man, 
who,  perhaps,  may  on  examination  clear  himself  from  suspicion, 
and  then  he  will  immediately  regain  his  freedom,  than  as  any  ^  • 
additional  pcrH;  and  it  is  said,  that  in  case  of  felony,  the  justice 
of  peace  is  bound  to  take  his  examination.  («)  On  the  examina- ' 
tion  of  the  defendant,  there  are  three  modes  of  conduct  which  he 
may  adopt;  to  disclose  his  defence,  to  remain  silent,  or  to  confess 
himself  guilty.  If  he  has  in  his  own  opinion,  so  decisive  an  answer 
to  the  charge,  as  amounts  to  a  physical  certainty  that  he  has  been 
falsely  accused,  he  prefers  adopting  the  first  course,  and  advancing 
it  In  this  stage  of  the  prosecution,  to  being  confined  in  prison 
until  the  assizes,  or  even  calling  on  his  friends  to  bail  him,  if  the 
offence  alleged  is  one  in  which  that  security  could  be  taken.  But 
if  his  defence  amounts  to  more  than  a  moral  certainty,  and  it  is 
dubious  whether  it  would  make  such  an  impression  as  to  secure 
his  immediate  discharge,  it  may  be  prudent  to  reserve  it  to  the 
time  of^  trial,  and  decline  answering  any  questions,  which,  we  [^85] 
have  seen,  the  magistrate  has  no  power  to  enforce,  {t)  If  his 
guilt  be  manifest,  and  there  is  small  chance  of  acquittal,  he  some- 
times prefers  making  a  frank  confession,  which  is  the  only  cir- 
cumstance it  will  now  be  material  to  consider.  x 

In  practice,  when  the  party  is  brought  before  the  magistrate,  he 
is  generally  cautioned  that  he  is  not  bound  to  accuse  himself,  and 
that  any  admission  may  be  produced  against  him  at  his  trial,  (u) 
At  all  events,  no  improper  influence,  either  by  threat,  promise,  or 
misrepresentation,  ought  to  be  employed;  for  however  slight  the 
inducement  may  have  been,  a  confession  so  obtained  cannot  be 
received  in  evidence,  on  account  of  the  uncertainty  and  doubt 
whether  it  was  not  made  rather  from  a  motive  of  fear  or  interest,  ^k. 
than  from  a  sense  of  guilt,  (w)    A  confession  so  obtained  is  not       ^^ 


(p)  Dick.  J .  Exftinination,  III.  (/)  Dick.  J.  Examination,  111. 

(o)  Bac.  Ab.  Evidence,  U  2  Leach,  (1/)  Id.  ibid. 

^9.  (to)  1  Leach,  2fi3,  291. 386.  2  Hale, 

(r)  FoBt.  240,  4.    4  Bla.  Com.  357.  284.   4  Bla.  Com. 357.  Phil.  Ev.  50, 1, 

(«}  Fortes.  142.  2.    Hawk.  b.  2.  c.  46.  s.  36. 

Crim,  Law*  vol.  i.                              P 
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rejected  from  a  regard  to  public  faith,  but,  because,  when  forced 
from  the  mind  by  the  flattery  of  hope,  or  by  the  torture  of  fear,  it 
comes  in  so  questionable  a  shape,  that  no  credit  should  be  given  to 
it  by  a  jury,  (x)  The  justice  should  also  be  upon  his  guard  against 
confessions  uttered  by  collusion.  A  remarkable  instance  of  this 
kind  deserves  to  be  mentioned  as  singularly  illustrative  of  this 
caution.  Two  brothers  committed  a  robbery  in  a  dark  night  to  a 
large  amount,  and  fled.  The  younger  brother,  who  was  at  home, 
and  innocent,  in  order  to  favour  their  escape,  contrived  to  draw 
suspicion  on  himself,  and  when  examined,  dropped  hints  amount- 
ing to  a  constructive  admission  of  his  guilt,  which  he  refused  to 
subscribe.  On  this  h&  was  committed  to  prison,  and  the  pursuit 
of  his  brothers  was  discontinued.  On  the  trial  he  proved  an  alibi 
on  the  clearest  evidence,  and  obtained  an  easy  acquittal.  In  the 
p86]  mean  time,^  the  actual  felons  had  safely  arrived  in  America  with 
their  plunder,  (y)  If,  however,  by  means  of  a  confession  so  un- 
>J  duly  obtained,  other  facts  are  brought  to  light,  they  may  be  proved, 
Tthough  the  confession  itself  is  inadmissible,  {z)  The  magistrate 
is  to  put  all  proper  questions  to  the  prisoner,  taking  down  his 
statement  in  writing  as  he  proceeds,  and,  after  closing  his  exami* 
nation,  should  read  over  the  whole,  and  ask  him  if  it  be  true,  and 
if  it  contain  any  admission,  should  then  require  him  to  sign  it, 
and  should  sign  it  himself,  (a)  And  an  examination  thus  taken 
may  be  given  in  evidence  against  the  prisoner  on  his  trial,  (b) 
though  not  against  any  other  persons  whom  he  may  have  incident- 
ally accused,  (c) 

The  examination  of  the  prisoner  ought  not  to  be  upon  oath;  (d) 
and  when  thus  taken,  it  has  been  rejected,  (e)  On  first  view  it 
might  appear  unreasonable  to  refuse  in  evidence  a  confession, 
made  under  this  sanction,  requiring  stricter  adherence  to  truth,  and 
which  would  otherwise  have  been  evidently  admissible;  (f)  but 
it  must  be  remembered,  that  every  admission  of  the  prisoner  must, 
in  order  to  render  it  available,  be  purely  voluntary;  and  that  the 
dread  of  perjury,  with  the  apprehension  of  additional  penalties  in 
case  he  deviates  from  the  truth,  may  create  an  influence  over  his 
mind,  which  the  law  is  particularlv  scrupulous  in  avoiding.  The 
prisoner  ought,  therefore,  never  to  be  required  to  swear.  But  the 
statutes  are  imperative  on  the  magistrate,  to  take  the  examination 
in  writing,  (g)     What  the  party  accused  says  in  other  places. 


(x)  3  Leach,  263,  4.     Dick.  Sess.         (c)  Hawk.  b.  2.  c.  46.8. 31  to  34. 
211,  213.  (</)  1  Hale,  585.    2  Hale,  52,  120, 

!y)  Dick.  J.  Examination,  IH.  284.    Bac.  Abr.  Evidence,  L.    Burn. 

z)  Hawk.  b.  2.  c.  46.   s.  38.    2  J.  Examination.    Dick.  J.  Examina- 

Leach,  264,  and  id.  265,  note  a.    2  tion,  HI. 

Bast,  P.  C.  658.    Pliil.  Ev.  5L    Dick.         (<?)  Bui.  N.  P.  242.    Hawk.  b.  2.  c. 

Sess.  212  46.8.37.    Dick.  J  Examination,  lU. 


(a)  Dalt.  J.c.  164.  (/)  2  Leach,  555.  4Esp.  172. 

(b)  1  Hale,  586.  iff)  1  Leach,  310. 
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may  undoubtedly  be  received  upon  vivi  ¥006*°  testimony;  but  as  [*87] 
the  law  requires  that  his  examination  shall  be  reduced  into  writ- 
ing, and  returned  to  the  court;  the  particulars  of  such  examina- 
tion cannot  be  given  in  evidence  viva  voce,  unless  it  be  clearly 
proved  tbat  in  fact  such  examination  never  was  reduced  into 
writing;  for  it  would  be  permitting  the  negligence  of  the  magis- 
trate to  operate  to  the  prejudice  of  the  prisoner;  as  a  witness  by 
selecting  only  part  of  what  had  been  said,  might,  by  using  dif- 
ferent words,  give  a  different  colour  to  the  original  statements,  (h) 
It  should  seem,  however,  that  if  it  be  proved  that  the  examina- 
tion was  not  taken  in  writing,  parole  evidence  of  the  prisoner's 
declaration  is  admissible;  for  otherwise  this  absurd  consequence 
would  follow,  tbat  whatever  a  prisoner  says,  when  not  before  a 
magistrate,  would  be  admissible,  though  depending  on  memory; 
but  the  moment  a  prisoner  was  introduced  into  the  presence  of  a 
justice,  nothing  that  he  might  disclose  would  be  admissible,  though 
taken  under  circumstances  of  the  greatest  caution  and  solemnity,  (t) 
Therefore,  minutes  taken  by  a  solicitor  for  the  prosecution,  on  the 
examination  of  a  prisoner,  at  the  direction  of  such  magistrate, 
may  be  read  in  evidence  on  the  trial,  though  not  signed  either  by 
the  prisoner  or  the  magistrate,  (k)  And  the  signature  of  the 
prisoner,  though  it  is  advisable  to  obtain  it,  is  not  essentially  re- 
quisite. (/)  It  is  competent,  however,  for  the  prisoner  to  retract 
before  the  magistrate  his  admission  of  guilt,  so  as  to  prevent  his 
examination  from  being  read  in  evidence  against  him,  under  the 
statute  3  &  3  P.  and  M.  c.  10;  (m)  but  still  the  previous  admis- 
sion may  be  given  in  evidence,  independently  of  the  statute,  as  a 
confession  of  the  offence   (n) 

If  there  be  more  than  one  person  accused,  it  is  of  evident^  impor-  [^^] 
tance  tbat  all  of  them  shoula  be  examined  apart;  in  order  that  an 
.opportunity  may  be  afforded  of  detecting  any  variations  in  their 
story.  In  order  also  to  prevent  any  communication  between  thenoi 
previous  to  the  trial,  it  will  be  prudent  to  give  special  directions  to 
the  keepers  to  confine  them  in  different  parts  of  the  prison,  (o)  If 
the  party  accused  decline  making  any  defence,  the  magistrate  may 
proceed  to  commit  him.  During  the  whole  of  the  proceed- 
ings, it  will  be  prudent  for  the  justice  to  have  his  clerk  or  other 
intelligent  person  always  present,  in  order  that  no  difficulty  may 
arise  in  proving  the  identity  of  the  deposition,  in  case  of  a  refusal 
to  subscribe  it  by  a  witness,  (p) 

If,  pending  the  examination,  the  prisoner  or  any  other  person 
insults  the  magistrate,  he  may  be  committed  for  the  obstruction  of 
justice,  as  this  fs  an  indictable  offence;  and  without  this  power,  no 


(A)  2  Leach,  310,  note  a.  (m)  2  Leach,  553,  n.  a. 

(0  Id  ibid.    2  Leach,  639, 552.  (n)  2  Leach,  552, 

Ik)  2  Leach,  637.    Id.  552.    Dick.  (o)  Dick.  J.  Examination,  III. 

J.  Examination,  III.  (p)  Id.  ibid. 
(/}  2  Leach  552.    Id.63r. 
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'  eourt  could  exist,  (q)  Such  commitment,  however,  cannot  be  to 
detain  the  party,  until  he  retract  or  make  personal  submission  for 
the  offence,  (r)  but  must  be  till  he  be  discharged  according  to  due 
course  of  law. 

The  examinations  thus  taken,  should  be  attached  to  the  informa- 
tion in  the  order  in  which  they  were  taken,  and  remain  in  the 
hands  of  the  magistrate  until  they  can  be  transmitted,  in  the  regu- 
lar course,  to  the  proper  officer,  (s)  During  this  interval,  it  is  his 
duty  to  keep  them  securely,  and  not  to  suffer  them  to  be  perused  bj 
any  one  not  properly  authorized  to  inspect  them,  (t)  The  party 
accused  himself  has  not,  in  cases  of  treason  or  felony,  a  right  to 
demand  a  copy  of  the  depositions,  though  in  the  former,  he  must 
be  put  in  possession  of  a  list  containing  the  names  of  the  wit-  - 
nesses.  (u)  He  may,  however,  compel  their  production  on  the  trial 
[^9]  by  serving  the*  magistrate  with  a  subpoena  to  produce  them.  But 
even  after  an  acquittal  for  felony,  it  is  not  usual  for  the  magistrate 
to  allow  the  defendant  a  copy  of  the  proceedings  before  him,  in  order 
to  enable  him  to  support  an  action  for  a  malicious  prosecution. 
But  when  the  prosecutor  or  his  solicitor  are  respectable,  it  is  usu- 
al for  the  magistrate  to  allow  them  copies  of  the  depositions,  in  or- 
der to  prepare  the  briefs  and  arrange  the  evidence. 
Ofdifl.  If,  upon  the  examination  of  the  whole  matter,  it  manifestly  ap- 

cba^ng    pears  that  either  no  such  crime  was  committed  by  any  person,  or 
er.  that  the  suspicion  entertained  of  the  prisoner  was  wholly  ground- 

less, jt  is  lawful  for  the  magistrate  totally  to  discharge  him,  with- 
out even  requiring  bail,  {w)  But  if  there  be  an  express  charge  of ' 
felony,  on  oath,  against  the  prisoner,  though  his  guilt  appear  doubt- 
ful, the  justice  cannot  wholly  discharge  him,  but  must  bail  or  com- 
mit him;  and  it  is  said,  that  if  a  person  be  killed  by  another, 
though  it  be  per  infortunium  or  even  se  defendendOy  which  is  not 
properly  felony,  yet  the  justice  ought  not  to  discharge  him,  for  he 
inust  undergo  his  trial;  and,  therefore,  must  be  sent  to  prison,  or 
admitted  to  bail,  {x)  And,  in  modern  practice,  though  exculpato- 
ry evidence  is  received  at  the  instance  of  the  prisoner,  and  certifi- 
ed with  the  other  depositions,  unless  it  appear  in  the  clearest  man- 
ner, that  the  charge  is  malicious'  as  jvell  as  groundless,  it  is  not 
usual  for  the  magistrate  to  discharge  him,  even  when  he  believes 
him  to  be  altogether  innocent.  • 
ofthe  re-  When  the  magistrate  has  concluded  the  examinations,  and 
cognizan-  there  appears  to  be  probable  ground  to  suppose  that  the  prisoner 
*^^  P^*' is  guilty,  he  should  take   the  recognizance  ofthe  prosecutor  to 

(g)  IStra.  421     14  K:.st,  85.6T.  (w)  4  Bla.  C.  296.     Hawk.  b.  2.  c. 

B.  530.     Seeformofmiitimus.  Post.  15.  s.  1.     2  Hh1(>,  121.  1  Hale,  583. 

last  vol.  (x)  2  Hale,  121.  Hawk.  b.  1.  c.  29. 

(r)  14  East,  142.  M.b.  2.C.15.  D^lt.  J.  c.  164.  s.  l.seU 

(f)  l>»rk.  J.  Examination,  III.  vid.  Dick.  J.  Commitment  II.  note  a, 

(t)  M.  ibid.  and  Examination  liT,  and  Homicidelll. 
(.m)  4  T.  R.    691.    Phil.  Ev.  204. 
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appear  and  prefer  a  bill  of  indicttnent,  and  give  evidence 
at  tbe  next  sessions  of  the  peace  or*  gaol  delivery,  as  the  case  ^90] 
may  require;  and  in  case  of  his  refusal,  may  commit  him  to 
gaol,  (y)  A  recognizance  is  an  obligation  of  record,  entered  into 
before  a  magistrate  duly  authorized  for  that  purpose,  with  condi- 
tion to  appear  at  the  sessions  or  assizes,  (z)  The  party  need  not 
sign  this  recognizance,  but  the  record  thereof  is  afterwards  made 
out  on  parchment,  and  subscribed  by  the  justice  before  whom  it  is 
taken,  (a)  But  it  is  a  matter  of  record  as  soon  as  taken  and  acknow- 
ledged, although  not  made  up  by  the  justice,  and  only  entered  in 
his  book.  (6)  Where  the  offence  is  supposed  to  have  been  com- 
mitted within  the  county  of  a  city  or  town  corporate,  the  prosecu- 
tor has  the  option  of  prosecuting  within  that  jurisdiction,  or  at  the 
sessions  of  oyer  and  terminer  for  the  county  at  lai^e;  but  if  he  pre- 
fers the  latter,  then  he  must  inter  into  a  recognizance  in  i£40,  to 
pay  the  extra  costs  thereby  occasioned,  if  the  court  should  think 
proper,  (c) 

In  case  of  prosecutions  for  grand  and  petty  larceny,  the  expenses 
of  the  prosecutor,  and,  if  poor,  a  remuneration  for  bis  loss  of  time^ 
are  provided  for  by  the  18Greo.  III.  c.  19.  s.  7;(d)  the  provisions 
of  which  act  will  hereafter  be  more  fully  considered,  (e) 

When  it  appears  from  the  examinations  that  a  person  brought  orthe  re 
before  the  magistrate  as  a  witness,  may  probably  be  able  to  give  ^ai^eto 
material  evidence  against  the  prisoner,  he  has  in  the  cases  of  mau-  give  evU 
slaughter  and  felony,  by  the  express  provisions  of  the  statutes  1  &  dence. 
2  Ph.  &  M.  c.  13.  s.  5,  and  2  &  S  Ph.  &  M.  c.  10.  s.  2.  authori- 
ty to  bind  such  witness*  by  reisognizance  or  obligation  to  appear    [*91] 
at  the  next  general  gaol  delivery,  to  give  evidence  against  the  par- 
ty indicted;  and  infants  and  married  women,  who  cannot  legally 
bind  themselves,  must  procure  others  to  be  bound  for  them.  (/)  And 
if  the  witness  refuse  to  give  such  recognizance,  the  magistrate  has 
power  to  commit  him,  this  being    virtually    included    in    his 
commission,  and  by  necessary  consequence  upon  the  above-men- 
tioned statutes,  (g)     This  doctrine  was  confirmed  in  a  late  case, 
where  a  married  woman  refused  to  enter  into  a  recognizance  for 
her  appearance  at  sessions,  to  give  evidence  against  a  felon,  and    * 


(jf)  1  Hale,  586.  2  Hale,  52,  121. 3 
IM.  &  S.  1.  See  form  of  recognizance. 
Burn  J.  Eiaminaiion  and  Kecogni- 
zance.WiUiams  J.  Recognizance,  pi;s(. 
If  more  than  one  are  to  be  bound,  the 
recognizances  should  not  be  taken 
aepai-ately.  Gisb.  Dut.  Man.  1. 
V.  416. 

(2)  Dick.  J.  Recognizance.  Toone, 
368. 

(o)  Dalt.  J.  c   176.  Dick.  Sess.  87. 
I>i<  k.  J.  Recognizance. 

(6)  Dalt.  J.  c.  168.  Burn  J.  Recog- 
nizance. 


(f)  3S  Geo.  111.  c.  52.  K  12.  4  East, 
208.  See  forms  of  recognizMncc,  post. 

(ii)  Ci-o.  C.  C.  12. 

(e)  [»ost. 

^5>ee  form  of  Recognizance.  Burn 
J.  Kx!%ini nation.  Id.  recognizance. 
WlllramsJ.  recognizance.  Post  last  vol. 

(g)  3  M.  &  S.  1. 1  Hale,  586. 2  Hale, 
121.  282.  Hawk,  b.2  c.  8.  s.  58.  iiac. 
Ab.  Evidence  D.  Dick.  J  H  •co;jni- 
zance.  Dult.  J.  c,  164, 168.  Dick.  Sess. 
89,  91.  See  Coroners,  similar  juris- 
diction and  forms  of  warrants,  &  Imp. 
Off. Coroners,  110,  111. 


62  OF   THE   EXAMINATION,  &C. 

the  magistrate  committed  her,  and  the  Court  of  King^s  Bench  held 
that  the  commitment  was  legal,  (h)     The  expense  and  loss  incur- 
red by  the  witnesses,  if  poor,  in.  afterwards  attending  to  give  evi- 
dence, is  to  be  repaid  them,  according  to  the  regulaiions  contain- 
ed in  the  statutes  21  Geo.  II.  c.  3.  s.  3.  and  18  Geo    III.  c.  19.  s. 
8.  (i)  which  will  be  fully  considered  hereafter. 
Of  certify-      The  statutes  of  Philip  and  M.^rt  before- mentioned,  enact  that 
ingtheiix.  the  justices  who  bail  or  commit  lur  manslaughter  or  felony,  shall 
£^c'     *    '  certify  the  examination  and  recognizances  at  the  m\^  general  gaol 
delivery,  to  be  holden  within  the  limits  of  their  commission.     But 
notwithstanding  the  latter  words,  ^^  at  the  nex<  gaol  delivery,^'  yet 
for  petty  larcenies  and  small  felonies,  the  party  accused  may  be 
tried  at  the  quarter  sessions,  and  the  examinations  and  rccogniz- 
.  ances  may  be  certified  there,  (k)  And  the  examination  and  recog- 
nizances taken  by  justices  in  one  county  upon  a  backed  warrant 
[^92]    may*  be  by  them  certified  into  another  county,  and  there  read  and 
given  in  evidence  against  the  prisoner,  [l)     Formerly  the  justice 
used  personally  to  attend  with  the  informations,  in  order  to  certify 
them,  but  now  they  are  handed  over  by  the  clerk  of  the  justices  to 
the  clerk  of  the  peace  or  assizes. 
Of  estreat-      jf  [jy  xhe  non-appearance  of  the  prosecutor  or  witness  at  the  trial, 
coenban^  his  recognizance  be  broken,  it  becomes  forfeited,  and  absolute,  and 
ces,  &c.      being  estreated,  (that  is,  taken  out  from  among  the  other  records) 
and  sent  up  to  the  Exchequer,  the  party  becomes  an  absolute  debt- 
or to  the  crown  for  the  sum  or  penalty  mentioned  in  the  recogni- 
zance, (m)     As,  however,  the  non-performnce  of  the  condition  of 
the  recognizance  is  frequently  owing  to  mere  inattention  and  ig- 
norance, the  4  George  III.  c.  10.  empowers  the  barons  of  the  Ex- 
chequer to  discharger  any  person,  on  petition,  whom  they  shall 
think  a  fit  subject  for  favour,  (n)     The  statute  38  Geo  III.  c.  &2. 
provides  for  the  forfeiture  and  estreating  of  recognizances,  where 
the  prosecutor  does  not  proceed  in  pursuance  of  his  notice,  to  try  in 
the  county  at  large,  for  an  ofience  committed  in  any  city  or  town 
corporate, 
of  Bailing.      The  magistrate  having  heard  the  examinations,  and  ascertained 
that  the  party  accused  is  not  entitled  to  be  completely  discharged, 
is  next  to  determine  whether  he  shall  bail  or  commit  him. 

Bail  is  a  delivery  or  bailment  of  a  person  to  his  sureties,  upon 
their  giving,  together  with  himself,  sufficient  security  for  his  ap- 
pearance, he  being  supposed  to  continue  in  their  friendly  custody, 


(h)  3  M.  &  S.  1.  (m)   Burn  J.  Recognizance.  Cro. 

(i)  Cro.  C.  C.  18.    Postch.  on  Evi-  C.  C.  23.  Bac.  Ab.  Bail  in  criminal 

dence.  Cases,  L. 

(h)  Dalt  J.  c.  164.   Bum  J.  Exami-  (n}  See  post  as  to  estreating  Re- 
nation,  cogrnizsinces  of  Bailj  and  Cro.  C.  C. 

(/)  Dalt.  4.  J.  c.  164.  2  Hale,  285.  2  23  to  27. 
Geo. II.  c.  55.  44  Geo.  III.  c.  92. 
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instead  of  going  to  prison,  (o)    As  more  immediately  comiected 
with  our  present  inquiries,*   we  will  first  consider  the  power  of     [^93] 
justices  ofthepeaee^  and  the  incidents  of  their  authority:  and  then 
the  jurisdiction  of  other  magistrates  to  bail  the  supposed  offender. 

MViih  respect  to  the  cases  in  which  bail  is  allowable,  it  is  observa-  in  what 
bie  that  at  common  law  no  justice,  or  indeed  any  court,  could  bail  a  ^^^  ^^^ 
person  in  execution  on  a  judgment  or  conviction  for  any  offence;  q^;;. 
for  then  such  imprisonment  without  bail,  is  part  of  the  sentence 
and  punishment,  and  this  is  the  existing  law.  (p)  Nor  will  a  court 
between  conviction  and  judgment  bail  the  offender  without  the 
consent  of  the  prosecutor,  (q)  But  when  a  party  was  arrested,  be- 
fore conviction,  by  the  ancient  common  law,  all  felonies  were 
bailable,  till  murder  was  excepted  by  statute;  (r)  so  that  persons 
might  be  admitted  to  bail  before  conviction  in  almost  every 
case,  (s)  But  the  statute  of  Westminster,  3  Edw.  I.  c.  15.  takes 
away  the  power  of  justices  of  the  peace  to  bail  in  treason,  and  in 
several  instances  of  aggravated  felony.  This  statute  enacts  that 
such  ^^  prisoners  as  before  were  outlawedj  and  they  which  have 
abjured  the  realm,  provors^  and  such  as  be  taken  with  the  main- 
our, and  those  which  have  broken  the  king's  prison,  thieves  open- 
ly defamed  and  known,  and  such  as  be  appealed  by  provors,  so 
long  as  the  provors  be  living,  if  Ihey  be  not  of  good  name;  and 
such  as  be  taken  for  house-burning  feloniously  done,  or  for  false 
money,  or  for  counterfeiting  the  king's  seal,  or  persons  excommuni- 
cate, taken  at  the  request  of  the  bishop,  or  for  manifest  offences,  or 
for  treason  touching  the  kmg  himself,  shall  be  in  no  wise  replevis- 
able  by  the  common  writ,  nor  without  writ." 

'^  But  such  as  be  indicted  of  larceny  by  inquests  taken  before 
sheriffs  or  bailiffs,  by  their  office,  or  of  light  suspicion  or  for  petty 
larceny,  that  amounteth  not  above  the  value  *^of  12d.  if  they  were  p941 
not  guilty  of  some  other  larceny  aforetime,  or  guilty  of  receipt  of 
felons,  or  commandment,  or  force,  or  of  aid  in  felony  done,  or 
guilty  of  some  other  trespass,  for  which  one  ought  not  to  lose  life 
nor  member,  and  a  man  appealed  by  a  provor  after  the  death  of 
the  provor,  (if  he  be  no  common  thief  nor  defamed,)  shall  from 
henceforth  be  let  out  by  sufficient  surety,  whereof  the  sheriff  will  be 
answerable,  and  that  without  giving  aught  of  their  goods. — ^And  if 
the  sheriff  or  any  other  let  any  go  at  large,  by  surety  that  is  not  re- 
plevisable,  if  he  be  sheriff,  a  constable,  or  any  other  bailiff  of  fee, 
which  hath  keeping  of  prisons,  and  thereof  be  attainted,  he  shall 
lose  his  fee  and  office  for  ever.  And  if  the  under  sheriff,  constable, 
or  bailiff  of  such  as  have  fee  for  keeping  of  prisons,  do  it  contrary 
to  the  will  of  his  lord,  or  any  other  bailiff  being  not  of  fee^  they 

(o)  As  tci  bail  in  geueml  in  criminal  1  WiU.  299. 
cases,  see  4  HLi.  Com.  ch.  22  Hawk.  (o)  4  3urr.  2545.  2539. 

b.  2.  c.  15   2  Hale,  c.  15.     Burn  J.  (r)  6  E<lw.  I.  c.  9.  Com.  Dig.  Bail, 

Bail.  Bac.  at.  Bail  in  Criminal  Cases.  F.  i. 
Com  Dig.  B«il,  P.  1.  &c.  (»)  4  Bk.  Com.  298. 

(p)  8.  T.  R.  325.   4  Bis.  Com.  298. 
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shall  have  3  years'  imprisonment,  and  make  fine  at  the  king^s 
pleasure. — And  if  any  withhold  prisoners  replevisable,  after  that 
they  have  offered  sufficient  surety,  he  shall  pay  a  grievous  amercia- 
ment to  the  king,  and  if  he  take  any  reward  for  the  deliverance  of 
such,  he  shall  pay  double  to  the  prisoner,  and  also  shall  be  in  the 
great  mercy  of  the  king." 

The  statutes  23  Hen.  VI.  c.  9.  and  the  1  and  2  Ph.  &  M.  c.  IS. 
contain  further  regulations  upon  this  subject:  and  the  latter  statute 
extends  the  power  of  bailing  to  justices  of  the  peace,  (t)  The  24 
Geo.  II.  c.  55.  enacts,  that  where  a  warrant  has  been  backed^  and 
the  party  accused  has  been  taken  out  of  the  county  where  the  sup- 
posed offence  has  been  committed,  any  justice  of  the  county  where 
he  was  taken,  may,  if  the  offence  be  bailable,  take  bail;  and  the 
same  provision  is  extended  to  Ireland,  by  44  Geo.  III.  c.  92.  s.  1 ; 
and  the  45  Geo.  III.  c.  92.  and  the  48  Geo.  III.  c.  58.  s.  2.  enact 
that,  where  the  offender  escapes  from  one  part  of  the  United  King- 
[=^95]  dom  to  the*  other,  he  may  be  bailed  by  any  judge  or  justice  of  that 
part  of  the  United  Kingdom  where  he  was  apprehended,  unless  the 
judge  who  granted  the  warrant  has  written  the  words  ^^  not  bailable^* 
on  the  back  of  the  process. 

We  may  therefore  consider  the  power  of  justices  to  bail  un- 
der the  three  following  heads  :  1st,  when  they  cannot  bail, — 
2n(lly,  when  they  have  a  discretionary  power, — Sdly,  when  they 
mubt  bail. 

1st,  When  justices  cannot  bail.  It  may  be  collected  from  the 
preceding  observations,  and  from  the  statute  3  Edw.  I.  c.  15. 
that  Justices  of  the  peace  cannot  bail  in  the  following  instances. 
Treason,  whether  relating  only  to  the  coin,  or  more  immediately- 
affecting  the  person  of  his  majesty,  (u)  Murder  (to) — Homicide, 
if  the  prisoner  be  clearly  the  slayer,  and  not  merely  suspected  to 
be  so;  and  this  is  said  not  to  be  bailable,  although  it  appears  to 
the  justice  that  the  killing  was  in  self-defence:  (x)  but  the  latter 
position  seems  questionable,  and  it  should  seem  that  if  it  appear 
to  have  been  by  misadventure,  or  in  self-defence,  a  justice  may 
safely  liberate  the  party  on  his  finding  sufficient  sureties.  Bur- 
glary (y) — felony  (z) — persons  committed  for  felony  who  have 
broken  prisons  (a) — outlaws  (b) — ^persons  who  have  abjured  the 
[*96]     realm  (c) — approvers  (d) — persons  taken*  with  the  mainour  or  in 


(0  Burn  J.  Bail,  IV. 

00  4  Bla.  Com.  298.  2  Hale,  134. 
Burn  J.  Bail,  IV. 

(v)  4  Bla.  Com.  298.  2  Hale,  139^ 
Burn  J.  Bail,  IV.  Comb.  298,  111. 

(x)  1(1.  ibid.  2  Hale,  139.  Hawk.  b. 
2.  c  15.  8.  33,  34.  and  sect.  6.  3. 
Burn  J  Bail,  IV.  Bac.  Abr.  BaifB. 
Barlow  J.  51.  Dick.  J.  Commitment 
H.  n.  a.  Examination  U.  Homicide  III, 
and  IV. 

(y)  Comb.  106. 

(s)  It  appears  from  2  T.  R.  77.  that 


the  Court  of  Ki n§^s  Bench  will  not  in 
general  bail  where  a  party  is  commit* 
ted  for  felony  on  a  sufficient  commit- 
ment or  depositions. 

(a)  4  Bla.  Com.  298.  Hawk.  b.  2. 
c.  15.  8.  42.  2  Hale,  133.  Burn  J. 
Bail  IV. 

ib)  4  Bla.  Com.  298.    2  Hale,  132. 
Burn  J.  Bail  IV. 

(c)  4  Bla.  Com.  298.  2  Hale,  1^. 
Burn  J   Bail  IV. 

{(t)  4  BU.  C.  299.  Hawk,  b  2.  c. 
15. 9. 41. 2  Hale,  133.  Bum  J.  Bail^  IV. 
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the  fact  of  taking  tire  thing  stolen  (e) — ^persons  charged  with  arson 
(f) — ^persons  excommunicated  (g) — ^forgers  (fc) — horse-stealers  (i) 
— ^persons  who  on  examination  confess  themselves  guilty  of  the  felo- 
ny (fc) — all  ihese  are  clearly  not  admissible  to  bail  by  a  justice  of 
the  peace. 

2.  Whtn  justices  may  in  their  discretion  bail.  The  cases  in 
which  it  is  in  the  discretion  of  the  justices  to  bail,  and  some  of 
which  are  enumerated  in  the  before-mentioned  statute  3  Edw.  I. 
c.  15.  are — thieves  openly  defamed,  and  known  (I) — ^persons 
charged  with  other  felonies  than  those  mentioned  in  the  statute  3 
Edw.  I.  c.  15.  or  manifest  or  enormous  offences,  under  the  de- 
gree of  felony,  not  being  of  good  fame  (m) — accessaries  to  felony 
who  labour  under  the  same  want  of  reputation,  (n)  but  when 
there  are  strong  presumptions  of  guilt  against  a  person  charged  as 
accessary,  he  is  not  bailable,  (o) 

Persons  guilty  of  affrays  may  be  bailed  or  not  at  the  discretion 
of  the  magistrate,  but  it  is  said,  that  he  ought  to  be  very  cautious 
how  be  takes  bail  if  a  wound  has  been  given  from  which  death 
may  probably  ensue,  (p) 

So  persons  apprehended  on  slight  suspicion  of  felony,  not  ex- 
cepted in  the  statute,  may  be  bailed  or  committed  at  the  discre- 
tion o  f  the  justice,  as  for  larceny,  robbery,  or  burglary;  but  not 
for  treasons  mentioned  in  the  statute,  arson,  or  homicide,  {q)  In 
prosecutions  for  obtaining  goods*  by  false  pretences  (r)  or  for  re- 
ceiving stolen  goods,  («)  it  seems  discretionary  in  one  justice  to 
take  bail. 

The  third  class  are  such  as  must  be  baikd,  as  persons  of  good 
fame  charged  whh  a  bare  suspicion  of  manslaughter  or  other 
inferior  homicide,  (t)  Persons  charged  with  petit  larceny  of  ar- 
ticles not  exceeding  the  value  of  twelve  pence  if  they  have  not 
been  previously  guilty  of  any  similar  offence,  (u)  And  by  the 
express  terms  of  the  3  Ed.  I.  c.  15.  persons  accused  of  some  tres- 
pass for  which  they  ought  not  to  lose  life  or  member  are  to  be 
bailed,  and  therefore  individuals  apprehended  for  assaults  and 


[*97] 


(e)  4  BU.  C.  299.  Hawk.  b.  2.  c.  15. 
s.  41.     2  Hale,  133.  Bum  J.  Bail  IV. 

(/)  4  Bla.  Com.  299.  Hawk.  b.  2.  c. 
15.  a.  45.  2  Hale,  134.  Burn  J.  Bail  IV. 

Qr)  4  Bla.  C.  299.  2  Hale,  134. 
BumJ.BaillV. 

(A)  Hawk.  b.  2.C.  15.  a.  45. 

CO  2  Stra.  1216. 

ik)  Hawk.  b.  2.  c.  15. 8. 40.  Bum  J. 
Bail  IV.  Id.  Confession.  Com.  Dig. 
Bail,  P.  2. 

(0  3  Edw.  I.  c.  15.  Ante  93. 4  Bla. 
Com.  299.  Hawk.  b.  2.  c  15.  s.  44. 
Burn  J.  Bull  IV. 

(m)  3  Edw.  I.  c.  15.  Ante  93,  4. 
Hawk.  b.  2.  c.  15.  s.  45.  4  Bla.  Com. 
299.  Bum  J.  Bait  IV.  Dick.  J.  Bail  11. 

v/TN?!.  Law, 


(n)  3  Edw. I.e.  15.  Anie  94.  4  Bla. 
Com. 299.  Hawk.  b.  2.  c.  15.  s.  53. 
Bum  J.  Bad  IV. 

(o)  Id.  ibid. 

(p)  Hawk.  b.  1.  c.  63.  s.  19.Bac.  Ab. 
Bail  B. 

(q)  Hawk.  b.  2.c.  15.  s.  49.  Dick. 
J.  Bad  II. 

(r)  30  Geo.  U.  c.  24.  s.  2. 

(«)  2  Emu  p.  C.  754,  39,  &  40. 
Geo.  III.  c.  87. s.  22.  ace.  2T.  ».  77. 
semb  contra. 

(<)  4  Bla.  Com.  299. 

(u)  4  Bla.  Com.  299.  3  Ed.  1.  c.  15. 
Hawk.  b.  2.  c.  IS.  s.  50.  Dick.  J.  Bail, 

n. 
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other  small  misdemeanours,  or  any  offence  below  felonj,  must  be 
bailed  unless  they  be  excluded  from  it  by  some  special  act  of 
parliament,  {w) 

It  is  laid  down,  that  in  all  cases  where  one  justice  by  bis  war- 
rant can  apprehend,  be  may  bail  in  cases  where  bail  are  allow- 
able; and  that  the  concurrence  of  two  magistrates  is  not  necessa- 
ry, {x)  Butthe  statute  of  Philip  and  Mary,,  (y)  requires  every  bail- 
ment for  felony  to  be  made  by  at  least  two  justices,  except  in 
London,  Middlesex,  and  other  cities  and  towns  corporate  where 
bail  may  be  taken,  even  in  this  case  by  a  single  justice  as  before 
the  enacting  of  that  statute.  (2:) 

By  the  common  law,  the  sheriff  had  power  only  to  bail  those 
persons  who  were  indicted  before  him  at  his  torn.  By  1  Ed.  lY. 
€•  S.,  he  is  required  to  return  all  indictments  taken  before  him, 
at  his  torn,  to  the  justices  of  the  next  sessions.  At  this  day, 
therefore,  he  has  no  power  of  this  kind,  or  at  least  it  is  never 
[^^^DS]  exercised  in  practice*  upon  criminal  charges*  (a)  It  has  indeed 
been  supposed,  (b)  that  he  make  take  a  recognizance,  though  not 
a  bond;  but  it  appears  from  the  authorities,  that  he  cannot,  in 
any  way,  take  on  himself  to  set  a  prisoner  at  liberty  on  bail,  whom 
he  once  obtains  in  his  custody,  (c) 

The  Court  of  King's  Bench,  or  any  judge  thereof,  in  vaca- 
tion, (d)  not  being  restrained  or  affected  by  the  statute  3  Ed.  I.  c. 
15.,  in  the  plenitude  of  that  power  which  they  enjoy  at  Common 
Law,  may,  in  their  discretion,  admit  persons  to  bail  ia  all  cases 
whatsoever,  though  committed  by  justices  of  the  peace  or  otherSf 
for  crimes  in  which  inferior  jurisdictions  would  not  venture  to  in- 
terfere, and  the  only  exception  to  their  discretionary  authority  is, 
where  the  commitment  is  for  a  contempt,  or  in  execution,  (e) 
Thus  they  may  bail  for  high  treason,  (f)  murder,  (g)  manslaugh- 
ter, (A)  forgery,  (i)  rapes,  (k)  libels,  (()  and  for  all  felonies  and 
offences  whatever,  (m) 

But  this  power  is  to  be  exercised  in  the  discretion  of  the  court, 
bnd  none  can  claim  its  benefits  de  jure,  (n)  And  though  the 
judges  are  not  compelled  to  observe  the  rules  prescribed  by  the 
statute  of  Westminster  the  first,  yet,  in  their  uniform  practice,  they 
pay  a  due  regard  to  them,  and  seldom  admit  a  person  to  bail,  who 


(w)  2  H^le,  127.  4Bla.Com.  298. 
Burn  J.  BaiUlV.  Dick.  J.  Bail,  11. 

(x)  6  Mod.  179.  Com.  Dig^.  Bail, 
F.  4. 

V)1&2P.&M  c.  13. 

(z)  Dick.  J.  Bail,  Ul.  Dick.  Sess. 
88 

(fl)  2  H.  Bl.  418.  4  T.  R  505  2 
Saund.  59  b.  Hawk.  b.  2.  c.  15.  s. 
26,   27.    Bac.  Abr.  Bail,  A. 

(^)  2  Saund.  59.  b. 

(c)  4  Term  Rep  505.  2  Hen.BJa. 
418.  Lavb.  15.   Dick.  J.  Bail,  I. 


(d)  Skin.  683.  Salk.  405.    2  Stra. 
911. 

(e)  3  East,  163.  2  Hale,  129.  Hawk 
b.  2.  c.  15.  s.  47.  Bac.  Ab.  Bail,  C.  D. 
Com.  Dig.  iWd,  F.  4. 4  Bla.  Com.  299. 

(/)  Leach,  168.  Comb.  111. 

(sr)  3  East,  163. 

(h)  2  Stra.  1242.  Coml>.  tH. 

(i)  Cowp.  333. 

(k)  4  Burr.  2179. 

(/)  1  Wils.  29. 

(m)  3  £a8t,  163.  5  Term  Rep.  169. 

(n)  2  Hale,  X29. 
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is  there  expressly  declared  to  be  irreplevisable  by  the  ioferior  ma- 
gistrates,  without  some  particular  circumstances  are  shown  to 
exist  in  his  favour,  (o)  And  it  is  not  usual  for  this*  court  to  bail  in  [^'SSl 
cases  of  felony,  unless  when,  in  consequence  of  the  defect  of  the 
commitment,  and  of  the  examination  and  depositions,  it  appears 
doubtful  whether  any  offence  has  been  committed,  (p)  And,  bow- 
ever  defectively  the  mittimus  may  have  been  framea,  yet,  if  froni 
the  depositions  the  court  can  collect  that  a  felony  has  been  com- 
mitted, they  will  not  bail  the  prisoner,  but  remand  hini  upon  a 
special  rule,  {q)  And  the  ill  health  of  the  party  in  custody,  is 
not  of  itself  sufficient  ground  to  induce  this  court  to  bail  him.  (r) 
We  shall  hereafter  consider  the  necessity  for  bailing  under  the  act 
of  Habeas  Corpus. 

The  sureties  ought  to  be,  at  least,  two  men  of  ability,  but  whose  ^^}* 
sufficiency,  as  well  as  the  sum  to  be  expressed  in  their  recognizance,  {^jj^^^*^ 
are,  it  is  said,  left  in  a  great  degree  to  the  discretion  of  the  magis- 
trate, and  therefore,  he  may  examine  them,  upon  oath,  as  to  the 
value  of  their  property.  (9)  And  every  one  of  the  bail  ought  to  be 
of  abilky,  to  answer  the  sum  in  which  he  is  bound,  which  in  times 
when  money  was  more  valuable  than  at  present,  was  said  ought 
never  to  be  less  than  £40  for  a  capital  crime,  but  might  be  as  much 
higher  as  the  justices  in  discretion  thought  fit  to  require,  upon  con- 
sideration of  the  ability  and  quality  of  the  prisoner,  and  the  nature 
of  the  offence,  (t)  Besides  this  restriction,  there  are  particular 
regulations  respecting  the  amount  of  the  bail  to  be  required  by  the 
justices,  where  a  party  is  chained  with  obtaining  money  or  goods 
under  false  pretences,  (v) 

And  it  is  said  not  to  be  usual  for  the  King's  Bench  to  bail  on  a 
habeas  corpus,  on  a  commitment  for  treason  or*^  felony,  without  [*100} 
four  sureties,  but  for  any  inferior  offence,  two  are  sufficient;  in  both 
cases,  in  that  court,  the  number  of  the  bail  must  be  mentioned  in 
the  turftce,  otherwise  the  court  will  reject  the  application,  (tr)  And 
if  a  rule  of  court  require  two  bail,  and  one  or  the  bail  appear  and 
be  insufficient,  the  defendant  will  be  remanded,  (x)  And  though 
the  commitment  of  the  magistrate  be  informal,  the  Court  of  King's 
Bench  will  not  discharge  the  defendant  in  case  it  appears  that  a  great 
offence  is  charged  upon  him,  without  ample  security  for  his  appear- 


(0)  Rac.  Ab.  Bail,  D. 

(p)  1  Leach,  484.  2  Term  Rep. 
257.  2  Leach,  583.  5  T.  R.  169.  In 
2  T.  R.  77 t  the  offence  of  receiving 
stolen  goods  appears  to  have  been 
considered  as  a  felony,  and  therefore 
bail  was  refused ;  but  see  2  East^  P. 
C.r54. 

(g)  3  East,  157. 

(r)  lWils.29. 

(0  3  Hale,  125.  Hawk.  b.  2.  c.  15. 
8.4.  Bsc.  Ab.  Bail  F.  Com.  Dig. 
Bail,  K.  1.  Dsh.  J.  c.  114.    Dick.  J. 


Bail,  n.  and  id.  V. 

(<)  Id.  ibid,  and  see  language  of  the 
31  Car.  2.  c.  3.  s.  3.  and  2  WUs.  159,  as 
to  the  description  of  the  bail. 

(tf )  30  Geo.  II.  c.  24.  s.  2. 

{w)  Hawk.  b.  2.  c.  15.  s.  4.  n.  1.  Bac. 
Ab.  Bail.  F.  2  T.  R.  255.  1  Leach, 
486.  1  Stra.  5.  2  Stra.  855.  Com. 
Dig.  Bail,  K.  1.  Gib.L.&E.4.  Dick. 
J.  Bail,  V.  See  forms  Hand,  prac  522^ 
and  post,  last  vol. 

(x)  Doug].  466.  in  notes. 
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s^Dce;  and  in  a  late  case  of  this  nature,  the  prisoner  was  compelled 
to  enter  into  a  recognizance,  himself  in  ^glOOO,  and  four  sureties  in 
ig500  each,  {y)  and  after  conviction  for  a  libel  the  defendant  who 
was  bailed  on  the  ground  of  illness,  was  obliged  to  find  bail,  himself 
in  ^2000,  and  two  sureties  in  «£1000  each,  (z)  A  person  con- 
victed of  an  infamous  crime,  as  perjury,  cannot  be  admitted  as  an 
adequate  surety,  (a)  But  an  attorney  is  not  precluded  from  thus 
assisting  his  client,  as  the  rule  of  court  prohibiting  him  from  be- 
coming bail  in  general,  does  not  apply  to  cases  of  criminal  accusa- 
tion, (b)  A  married  woman  cannot  be  bound  by  recognisance, 
because  it  is  not  capable  of  being  estreated;  (c)  but  in  this  respect, 
peers  and  commoners  stand  on  the  same  fooling,  {d) 

In  criminal  cases,  n6  justification  being  requisite,  bail  is  absolute 
in  the  first  instance,  (e)  The  magistrate  may,  however,  examine 
them  on  oath  as  to  the  sufficiency  of  their  estate,  (f)  And  it  is 
said,  that  if  he  be  deceived,  he  may  require  fresh  sureties,  {g)  And 
PlOll  though  in  general,  before*'  a  justice  of  the  peace,  no  notice  of  bail 
is  requisite;  there  is  an  express  provision  contained  in  30  Geo.  II. 
c.  24.  s.  17,  that  no  person  charged  on  oath,  with  having  been 
guilty  of  obtaining  any  money  or  goods  under  false  pretences,  or 
any  of  the  offences  punishable  under  that  act  which  require  bail, 
shall  be  discharged  on  this  security  before  twenty-four  hours'  no- 
tice at  least  shall  be  proved  by  oath,  to  have  been  given  in  writing 
to  the  prosecutor,  of  the  names  and  places  of  abode  of  the  persons 
proposed  to  be  bail,  unless  the  bail  offered  shall  be  well  known  to 
the  justice,  and  he  shall  approve  of  them. 

Where  an  indictment  is  found  at  the  sessions,  and  the  prosecutor 
moves  for  a  warrant,  the  court,  when  they  grant  it,  will  make  a 
note  by  way  of  order  at  the  foot  of  the  warrant,  that  the  defendant 
shall  give  twenty-four  hours  notice  of  bail  to  the  prosecutor;  which 
time  the  court,  will,  in  some  cases,  order  to  be  extended  to  forty-eight 
hours,  according  to  the  circumstances  stated,  and  a  judge  or  justice  of 
the  peace  after  sessions  will,  upon  producing  a  certificate  of  a  bill 
having  been  found,  grant  a  warrant  on  a  similar  order,  the  intent  of 
which  notice  is,  that  the  prosecutor  may  have  an  opportunity  of 
enquiring  into  the  sufficiency  of  the  bail;  that  if  they  are  not  satis- 
factory, he  may  have  an  opportunity  of  opposing  them.  (&)  But 
where  the  defendant,  in  order  to  avoid  being  apprehended  under  a 
warrant  upon  indictment,  found  or  preferred,  voluntarily  goes  before 
a  magistrate  and  offers  bail  to  answer  the  supposed  offence,  it  is  said 
that  no  notice  of  bail  is  requisite,  (t) 

(y)  2  T.R.  257.    1  Leach,  486.  (e)  2  Bla.  Rep.  lUO.    Tid.  Prac. 

(t)  1  Stra.  9.  id.  5.  250. 

(a)  4  T.  R.  440.  f/J  2  Hale,  125.    Dick.  J.  Bail. 

(b)  Doug].  466.  ( sr)  Hawk.  b.  2.  c.  15.  Dick.  J.  BaiJ. 

(c)  Styles,  369.    Hawk.  b.  2.  c.  15,  (A)  Cro.  C.  C.  15. 
8. 84.    3  M.  &  8. 1.  Ante  91.  (i)  Cro.  C.  C.  16. 

(d)  1  Salk.  104. 
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It  appears  that  if-a  party  is  not  ready  with  bail  at  the  time  he  is 
apprehended,  and  the  offence  is  bailable,  he  may,  at  any  time  before 
conviction,  be  released  from  imprisonment  on  finding  sureties,  (fc) 
And  after  the  recognizances*  have  been  entered  into,  the  justice  [*103] 
before  whom  the  transaction  takes  place,  will  issue  his  warrant 
called  a  liberate^  to  the  gaoler  to  discbarge  him.  (i)  And  it  is  said, 
that  justices  of  the  peace  will  sometimes  send  the  prisoner  to  some 
private  prison  for  a  short  time,  to  afford  him  an  opportunity  of  pro^ 
curing  bail  before  he  is  committed  for  trial;  but  this  practice  has 
been  disapproved  of  as  inconvenient,  and  not  agreeable  to  law.(m) 

We  have  before  seen  that  the  statutes  3  Ed.  I.  c.  15.  and  1.  Of  the  of- 
and  2.  Ph.  and  Mar.  c.  13.  and  2.  and  3.  Ph.  and  Mar.  c.  11.  (n)  J^UJ^*^°*. 
subject  parties  to  punishment  for  improperly  talnng  bail  in  cases  sufficient 
where  the  offence  is  not  replevisable,  and  the  admitting  bail  where  bail. 
it  ought  not  to  be  taken,  is  punishable  by  the  justices  of  assizes,  by 
fine,  or  by  the  court  of  King's  Bench  by  information,  or  it  is  liable 
to  be  visited  as  a  negligent  escape  at  common  law.  (o)     So,  on  the 
other  hand,  the  offence  of  taking  insufficient  bail,  subjects  the  par- 
ties offending  to  punishment,  but  if  the  prisoner  who  is  bailed  by 
insufficient  sureties  actually  appear  according  to  the  cotf^dition  of 
the  recognizance,  it  seems  that  those  who  admitted  him  to  bail, 
will  be  excused,  as  the  end  of  the  law  is  answered  by  his  appear- 
ance; {p)  if,  however,  such  insuffici(;nt  sureties  were  taken  cor- 
ruptly, tire  magistrate  would  continue  liable  to  an  information  or 
indictment,  {q) 

On  the  other  hand,  justices  must  take  care  that  in  cases  where  Of  the  q£- 
they  are  bound  by  law  to  bail  the  prisoner,  they  do  not,  under  the  *^ J*^®  ^^ 
pretence  of  demanding  sufficient  surety,  make  so  excessive  a  requi-  baiP"^ 
sition,  as  in  effect,  to  amount  to  a  denial  ofbail^  which  is  a  griev- 
ance expressly  prohibited  by  the  1  W.  and  M.  s.  2  c.  2.,  by  which 
it  is  declared*  that  excessive  bail  ought  not  to  be  required,  and  if  it   [*1031 
be,  this  is  a  misdemeanour,  punishable  not  only  by  the  statute,  (r) 
but  also  by  the  common  law  as  an  offence  against  the  liberty  of  the 
subject,  and  an  action  lies  at  the  suit  of  the  party  wrongfully  im- 
prisoned, and  an  indictment  may  be  supported;  (s)  and  if  several 
persons  conspire  to  persuade  the  justice  to  refuse  the  bail  when 
sufficient,  they  may  also  be  indicted,  (t)     It  is  not,  however,  the 
'duty  of  the  justice  to  demand  bail,  but  the  prisoner  is  bound  to 
tender  it,  otherwise  the  justice  may  commit  him.  .(u) 


(A?)  1  Burr.  460.  Hawk.  b.  2.  c  16. 
8. 1,  n.  1.  Tins  is  anaiagous  to  pro- 
ceedings in  a  civil  suit.  Imp.  K.  R. 
200, 684.  7  Ed.  Imp.  C.  P.  179,5th  ed. 

(0  Dick.  J/Bail  VI.  Where  see 
fbrm  and  post,  last  vol. 

(m)  1  Hale,  123,  sed  quzre. 

(n)  Ante,  94. 

(o)  Hawk.  b.  2.  c.  15.  s.  7  to  13.  2 
T.  R 190.  2  Stra.  1206.  Poph.  96. 
Com.  Dig.  Bftil  F.  6.    Bac.  Ab.  Bail  G. 


H.    DaU.J.c.114.    Dick.  J.  Bail  v. 

(p)  Hawk.  b.  2.  c.  15.  8.  6.  4  Bla. 
C.  297.     Bac.  Ab.  Bail  G. 

(g)  2  T.  K.  190.   Dick.  J.  Bail  V. 

(r")  Ante  94. 

(t)  6  Mod.  i79.  Hawk.  b.  2.  c.  15. 
s.  13  to  24.  Bac.  Ab.  Bail  F.  Com. 
Dig.  Bail  F.  5.  K.  6.  3  Bos.  &  Pul.  551. 

(0  6  Mod.  179. 

(w)  2  Hale,  123.    Hawk.  b.  2.  c.  15. 

8.14. 
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Form  of  It  is  said  that  with  respect  to  the  form  of  the  recognizaneey  it  is 
Kecojrm-  j^f^  j^  ||jg  discretion  of  justices  of  the  peace  in  admitting  any 
person  to  bail  for  felony,  to  take  the  recognizance  either  in  a  cer- 
tain sum,  or  else  body  for  body;  but  that  where  the  charge  is  for  aa 
inferior  offence,  the  recognizance  ought  only  to  be  expressed  for 
the  payment  of  a  certain  sum;  and  the  taking  a  recognizance  in 
any  case  body  for  body,  is  now  obsolete.  And  when  it  was  in 
use,  the  bail  were  not  liable,  as  has  been  supposed  from  the  mode 
of  expression,  on  the  forfeiture  of  the  recognizance  to  a  similar 
punishment  with  that  which  the  principal,  if  found  guilty,  would 
sustain,  but  only  to  be  fined,  (x)  The  principal  and  the  bail  usu- 
ally acknowledge  themselves  respectively  to  owe  to  the  king  a 
named  sum,  which  it  is  said,  should  not  be  less  than  a£40,  to  be 
levied  of  their  lands  and  tenements,  goods  and  chattels,  if  the  for- 
P104]  mer  shall  make  default  in  the  performance  of  the  condition  which*^ 
is  subscribed,  and  which  requires  him  io  appear  at  the  place  of 
trial,  to  answer  the  charge  against  him.  But  if  the  party  accused 
be  an  infant,  {y)  or  in  gaol,  {z)  or  a  married  woman,  then  the  re- 
cognizance is  taken  only  from  the  sureties,  (a)  This  recognizance 
need  not  be  signed  by  any  of  the  parties  bound  in  the  condition.(6) 
The  practice  of  the  King's  Bench  appears  to  be  similar  to 
this  which  we  have  stated,  except  that  four  sureties  are  requir- 
ed, (c) 

A  party  who  is  thus  bailed,  is  still  in  supposition  of  law,  in 
custody  of  his  sureties,  who  are  considered  as  his  keepers,  and 
may  therefore  reseize  to  bring  him  in  if  they  fear  his  escape,  and 
take  him  before  the  justice  or  court,  and  by  whom  he  may  be  com- 
mitted, and  thus  the  bail  may  be  discharged  from  their  recogniz- 
ance, but  he  is  at  liberty  to  find  new  sureties;  (d)  and  besides 
this  power  of  bail  to  take  and  render  the  party  accused  of  a  crime, 
bail  in  a  civil  action  may  have  an  habeas  corpus  in  some  cases  to 
render  the  defendant  in  custody  on  a  criminal  charge,  in  order 
to  be  relieved  from  further  liability  on  their  recognizance,  (e) 
The  recognizances  for  the  appearance  of  the  defendant,  must  be 
ing  the  re-  certified   in  like  manner  as  the  recognizance   to  prosecute    and 
co«:»>z-      give   evidence.     In  dase  of  manslaughter  and  felony,  the   re- 
cognizances are  to  be  certified  to  the  general  gaol  delivery  of  the 


Power  of 
Bail. 


Of  certify. 


ance. 


(x)  2  Strange,  911.  2  Hale,  125. 
Hawk.  b.  3.  c.  15.  a.  83.  Com.  Dig. 
Bail'G.  1.  K.  1.  Bac.  Ab.  Bail  K. 
1  Barnard,  41.  See  the  form  of  Re- 
cognizance, poflt.  last  \'ol.  Bum.  J. 
Bail.  Williams  J.  Bail.  Dick.  J.  Bail. 
II. 

(y)  2  Hale,  126.  1  Salk.  5.  Bac. 
Abr.  Bail,  K.  Com.  Dig.  Bail  K.  1. 
Dick.  J.  Bail,  VI, 

(s)   Id.  ibid.     See  the   form   in 


i; 


that  case  post,  last  vol.  and  Bum.  J. 
Bail. 

a)  Id.  ibid.    3M.&S|1. 

(b)  Dick.  Sess.  87.  Dick.  J.  Recot^. 

(c)  Hawk.  b.  2.  c.  15.  s.  83.  Com. 
DiK.  Bail,  K  1.  2  Stra.  911. 

(d)  2  Hale,  124,  7.  Hawk,  b  3. 
c.  15  8. 3.    Com.  Dig.  Bail,  Q.  2. 

(e)  15  East,  78.  9  East,  154.  3 
East,  332.  3  N.  R.  945.  Tidd.  Pnc. 
400,5. 


*See  form  poet  lift  vol. 
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eounty  where  the  defendant,  is  to  take  his  trial.  (J)    But,  as  we 
have  before  seen,  for*  petty  larcenies  and  ^mail  felonies,  the  party   [^105] 
accused  may  be  tried  at  the  Quarter  Sessions,  the  recognizance  of 
bail  may  necessarily  be  certiied  there,  (g) 

It  was  formerly  supposed,  that  the  recognizance  was  forfeited,  wiiatRfor^ 
not  only  when  the  defendant  did  not  appear,  but  also  when  he  ap-  thcTecoe- 
peared  and  stood  mute,  because,  by  the  condition  of  the  recogniz-  nizance 
ance,  the  defendant  is  not  only  to  appear,  but  to  answer.     But^"^'/*^- 
the  later  opinions  bold  the  contrary,  that  by  appearance,  the  terms  [hereon? 
oftbe  recognizance  are  fulfilled,  (h)     If,  however,  the  sureties 
are  bound  by  recognizance,  tbat  a  defendant  shall  appear  in  the 
King's  Bench,  the  first  day  of  such  a  term  to  answer  to  a  parti- 
cular information  against  him,  and  not  to  depart  till  be  shall  be 
£9charged  by  the  court,  and  afterwards  the  attorney  general  enters 
a  nolle  prosequi  as  to  that  information,  and  exhibits  another  on 
which  the  defendant  is  convicted,  and  refuses  to  appear  in  court 
after  personal  notice,  the  recognizance  is  forfeited  by  the  default, 
for  being  express  tbat  the  party  shall  not  depart  till  he  be  discharg- 
ed by  the  court,  it  cannot  be  satisfied  unless  he  be  forthcoming 
and  ready  to  answer  to  any  other  information  exhibited  against 
him  before  he  receives  his  discharge,  as  much  as  to  that  which  he 
was  particularly  bound  to  answer.   {%)    But,  in  such  cases,  it 
seems  that  the  recognizance  will  not  be  forfeited  by  the  party's 
not  appearing  in  court,  on  the  first  day  of  every  term  after  be  has 
pleadeid  to  the  information,  as  it  may  be  before  he  has  pleaded,  (k) 

The  38  Greo.  III.  c.  52.  s.  5.  provides,  tbat  every  recognizance 
for  the  appearance  to  answer  an  indictment  for  any  offence  charged 
to  have  been  committed  within  the  county  of  any  city  or  town 
corporate,  shall  be  forfeited  if*  the  prosecutor  shall,  ten  days  pre-  [*106] 
vious  to  the  holding  of  the  next  court  of  Oyer  and  Terminer  and 
gaol  delivery  in  the  next  adjoining,  or  other  county,  give  notice  to 
the  person  bound  in  such  recognizance  of  the  intention  to  prefer 
such  indictment  in  the  next  adjoining,  or  other  county,  if  the 
party  bound  in  such  recognizance  shall  not  appear,  but  if  he  shall 
appear,  then  the  recognizance  shall  be  discharged,  the  same  as  if 
the  party  bound  thereby  had  complied  with  the  terms  thereof;  and 
the  next  section  provides,  that  leaving  such  notice  at  the  last  place 
of  abode  of  the  party  bound  by  the  recognizance  ten  days  before 
the  holding  of  the  sessions  shall  suffice,  and  that  the  recognizance 
shall  not  be  estreated  or  returned  into  the  exchequer,  until  the 
next  following  session,  in  order  that  such  recognizance  may  be  dis- 


(/)  1  &  2  P.  &  M.  c.  IJ.    8.  4.  2  Ab.  Bail  L. 

&3P.  &  M.  c.lO.    Dalt.  J.  C.  111.  (i)   10    Mod.   152.   Fortes.    358. 

Dick.  J.BaU  Ui.  and  see  38  Geo.  III.  Hiwk.  b.  2.  c.  15.  s.  84.  Bac.  Ab. 

C.52.  BailL 

(jr)  Ante,  19,  Dalt.  J. c.  164.  Burn,  (Jc)  Hawk. b, 2.  c.  15.  s.  84.  Bac.  Ab. 

J.  Examination.  Bail  L. 

(A)  Hawk.  b.  3.  c.  15.  s.  84.  Bac 


72 


OF  THE   COMMITMENT. 


i 


Ofthe 
commit- 
ment.* 

[*1071 


To  what 
prison. 


charged;  in  case  the  party  bound  shall  show  sufficient  cause  for 
discharging  the  same. 

The  consequences  of  the  want  of  a  strict  compliance  with  the 
terms  of  the  recognizance  and  the  practice  of  estreating  into  the 
exchequer,  and  the  mode  of  being  relieved  from  the  forfeiture, 
appear  to  be  the  same  as  in  case  of  forfeiture  of  a  recognizance 
to  prosecute  or  give  evidence.  (I^  It  appears  to  be  a  general  rule, 
that  the  defendant  and  his  bail,  cannot  be  called  upon  their  re- 
cognizance, except  on  the  day  on  which  he  is  bound  to  appear;  if 
he  is  called  on  any  other  day,  notice  must  be  given  of  the  inten- 
tion, (m)  The  bail  of  a  person  acquitted  of  perjury,  may  move 
to  be  discharged  from  their  recognizance  before  the  acquittal  is 
entered  on  the  record,  because  it  appears  on  the  postea.  (n) 

When  a  person  has  been  apprehended  for  an  offence  that  is 
not  bailable,  and  there  appears  to  beany  ground* for  the  charge, 
and  where  the.  chaise  is  for  an  offence  which  is  bailable,  and  he 
neglects  to  offer  sufficient  bail,  he  must  be  committed,  (p)  And 
this  brings  us  to  the  consideration  of  the  mittimus,  or  commit- 
ment, or  warrant,  to  the  gaoler  to  receive  the  defendant. 

A  magistrate  who  has  power  to  examine  the  defendant,  has  also, 
in  general,  as  incident  to  his  office,  power  to  commit  him;  (q)  and 
the  several  statutes  relative  to  backing  warrants,  and  enabling 
judges  and  justices  to  take  the  examination  of  a  defendant,  enable 
such  judge  and  justice  to  commit  him  when  the  offence  is  not 
bailable,  or  where  sufficient  bail  is  not  offered,  (r)  These  we 
have  already  considered,  (s)  Justices  have  a  power  to  commit 
any  person  in  this  country,  who  has  offended  against  the  law  of 
Ireland,  in  order  to  be  sent  over  there  to  take  his  trial,  {t)  The 
privy  council  and  secretaries  of  state,  and  some  other  persons  in 
authority,  have  also  the  power  of  committing  for  treason  and 
other  offences  affecting  the  public,  (u) 

The  prisoner  ought  to  be  committed  to  a  prison  within  the 
realm  of  England,  and  it  is  expressly  enacted  by  the  habeas 
corpus  act,  that  no  subject  shall  be  sent  into  Scotland,  Ireland, 
Jersey,  Guernsey,  Tangier,  or  into  parts  beyond  the  seas,  whether 
within  or  without  the  dominion  of  His  Majesty;  and  if  he  be,  the 
act  gives  him  an  action  of  false  imprisonment,  and  provides  that 


(0  Ante  92.  4  Geo.  III. c.  lO.Cro. 
C.  C.  23  to  27.  Hawk.  b.  2.  c.  15.  s. 
85. 

On)R.  T.  H.  237. 

(»)  1  Wils.  312. 

(p)  Hawk.  b.  2.  c.  Id  s.  1.  1  Hale, 
583.  Bac.  Ab.f  Commitment  A.  Dick. 
J.  Commitment  1. 

(9)  1  Ld.  Raym.  66.    Hawk.  b.  2. 


c.  16.  s.  3.  Bac.  Ab.  Commitment  D. 
Dick.  J.  Commitment  I. 

(r)  24  Geo.  U.  c.  55.  44  Geo.  IH. 
c.  92.  13  Geo.  HI.  c.  31.  45  Geo.  111. 
c.  92.    48  Geo.  lU.  c.  58. 

(»)  Ante  45. 

h)  2  Stra.  848.    4  Taunt.  34. 

(u)  7  T.  R.  736, 742.  Hawk.  b.  2. 
c.  16.  Dick.  J.  Commitment  I.  Ante 
34. 


*Asto  the  commitment  in  general,  see  Hawk.  b.  2.  c  16.  IHale,  583. 
2  Hale,  122.  Bac.  Ab.  Commitment.  Bum  J.  Commitment.  Dick.  J.  Com- 
mitment. 
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he  shall  recover  treble  costs,  aod  not  less  tban  £S00  damages,  {w) 
The  party  ought  also  to  be  committed  to  a  common  prison  of  the 
coantj,  in  which  the  offence  was  committed  and  the  warrant*  was  [*108l 
granted,  though  backed  into  another  district,  (x)  And  it  has  been 
enacted,  that  all  murderers  and  felons,  shall  be  imprisoned  in  the 
common  gaol,  and  not  elsewhere,  and  that  the  sheriff  shall  have 
the  keeping  thereof,  (y)  It  has  been  said,  that  in  cases  of  felony, 
the  prisoner  should  not  be  committed  by  justices  of  the  peace  to 
the  new  prison  {z)  But  the  house  of  correction  for  the  county  of  •- 
Middlesex,  adapted  to  the  separate  reception  of  felons  pursuant  to 
the  22  Geo.  III.  c.  64.  and  other  acts,  is  a  legal  prison  for  the 
safe  custody  of  persons  under  a  charge  of  high  treason,  (a)  and 
the  tower  is  a  legal  prispn  for  state  prisoners  by  immemorial 
usage;  (6)  and  it  is  provided,  that  persons  charged  with  small 
offences  may  be  committed  by  justices  to  the  house  of  correction^ 
or  to  the  common  gaol,  (c)  And  the  Court  of  King's  Bench  may 
commit  defendants  to  any  prison  in  England  which  they  shall 
think  most  proper,  and  the  party  so  committed,  cannot  be  re- 
moved or  bailea  by  any  other  court,  (d)  The  party  should  be 
committed  to  the  proper  prison  in  the  first  instance;  for  to  prevent 
the  vexation,  and  danger  of  protracted  imprisonment  which  might 
otherwise  be  occasioned  by  his  removal  from  gaol  to  gaol,  it  is 
provided  by  the  habeas  corpus  act,  that  if  any  subject  shall  be 
committed  to  any  prison,  or  in  custody  of  any  officer  for  any  sup-^ 
posed  criminal  matter,  he  shall  not  be  removed  from  such  prison 
and  custody  into  the  custody  of  any  other  officer,  unless  it  be  by 
habeas  corpus  or  some  other  legal  writ,  or  where  he  is  delivered 
to  a  constable  or  other  inferior  officer  to  be  conveyed  to  some 
common  gaol,  &c.  on  pain  of  forfeiture  of**^  ^100  for  the  first  [*109J 
offence,  and  ^200  for  the  second,  (e) 

Though  it  has  been  said  that  a  commitment  need  not  be  drawn  Form  of 
with  the  same  precision  as  an  indictment,  (f)  yet  it  is  very  im-  Cvunmit* 
portant  that  it  should  be  framed  with  accuracy,  or  the  party  may,  °'*^"^' 
thiough  prosecuted  for  a  felony,  be  discharged  out  of  custody,  or,  if 
he  escape,  the  officer  may  not  be  punishable,  (g)    The  formal 
requisites  of  the  commitment  may  be  considered  under  the  follow- 
ing heads.  (A) 


(w)  31  Car.  II  c.  12.    Hawk.  b.  2.  (b)  S  Mod.  83.    8  T.  R.  173.  I  Ld. 

€•  16.  8.  5.    Bac.  Ab.  Commitment  C.  Raym.  425. 

(jc)  24  Geo.  H.  c.  35. 8. 1.  Hawk.  b.  Tc)  6  Geo.  I.  c.  19.  s.  2. 

2,  c.  16.  9.  6.  to  8.  10.    Bac.  Ab.  Com-  (d)  Moore,  666.    Bac.  Ab.  Gaol  C. 

TDitment   C.  and  Gaol  C.    Dick.  J.  (e)  31  Car.  II.  c.  2.    Hawk.  b.  % 

Commitment.  c.  lo.  9. 10. 

(y)  11  &  12  W.  m.  c.  19.  s.  3.    5  (/)  5  T.  R.  170.    2  Leach,  584. 

Hen.  IV.  c.  10.    Hawk.  b.  2.  c.  16.  s.  (g^  Bac.   Ab.    Commitment    B, 

6.  Burn  J.  Commitment,  and  Guol  C.  Hawk.  b.  2.  c.  16.  8.16. 

(z^  1  Ld.  Raym.  66.    2  Hale,  123.  (A)  See  the  forms  post,  last  vol. 

1  Hale,  585.  n.  1.  Bum  J.  Commitment.  Dick.  J.  Com- 

(a)  8  T.  R.  172.  mitment 

€Km.  Law.                     voju  r.  E 
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1  •  Every  final  commitment  must  be  in  writing  under  hand  and 
seal,  aijid  show  the  authority  of  the  magistrate,  and  the  time  and 
plaice  of  making  it,  (i)  A  magistrate,  however  may,  by  parole, 
order  a  party  to  be  detained  a  reasonable  time,  until  he  can  draw 
out  a  formal  commitment,  (k)  And  it  is  said,  that  though  advis* 
able,  it  is  not.absolutely  necessary  to  state  that  the  commitment  was 
made  by  the  justice  in  that  character,  for  though  bis  authority  do 
not  appear  at  the  beginning  of  the  mittimus,  it  may  be  supplied  by 
averment.  ({)  In  order,  however,  to  show  the  jurisdiction  of  the 
magistrate,  to  take  cognizance  of,  and  commit  for  an  offence  per- 
petrated out  of  his  county,  on  the  ground  of  the  party  having  been 
apprehended  there,  as  in  case  of  a  person  arrested  in  one  county 
for  bigamy  committed  in  another,  it  is  usual  to  state  the  fact  in  the 
commitment,  (m) 

2dly,  The  mittimus  may  be  made  either  in  the  king's  name,  or 
that  of  the  justice  awarding  it,  (n)  bjitthc  latter  is  the  most  usual, 
pi  10]  3diy,*  The  mittimus  should  be  directed  to  the  gaoler  or  keeper 
of  the  prison,  (o)  and  not  be  generally  to  carry  the  party  to  pri« 
son.,  (p)  But  a  commitment  to  the  Tower  of  London,  is  said  to 
be  a  good  commitment  to  the  lieutenant  of  the  Tower,  [q)  The 
magistrate's  commitment  at  the  police  offices  for  the  metropolis,  is 
merely  directed  to  the  gaoler,  (r)  But  in  other  counties  and 
places,  the  justice's  warrant  and  commitment  is  usually  directed 
to  a  constable,  and  to  the  keeper  of  the  proper  gaol,  commanding 
the  former  to  convey  the  prisoner  into  the  custody  of  the  latter, 
and  the  latter  to  receive  and  keep  him.  (s) 

4thly ,  The  prisoner  should  be  described  by  his  name  and  surname 
.  i£  known,  and,  if  not  known,  then  it  may  suffice  to  describe  the 
person  by  his  age,  stature,  complexion,  colour  of  hair,  and  die  like, 
and  to  add,  that  he  refuses  to  tell  his  name,  (f ) 

5thly,  It  is  said  that  it  is  safe  to  state,  that  the  party  has  been 
charged  upon  oath,  but  this  is  not  necessary,  for  it  has  been  i*e- 
solv^,  that  a  commitment  for  treason  or  for  suspicion  of  it,  with- 
out setting  forth  any  particular  accusation  or  ground  of  the  sus- 
picion, is  valid,  (u)  And  it  was  recently  decided,  not  to  bo 
necessary,  because  a  commitment  may  be  super  visum,  and  then 
an  oath  is  not  requisite;  {w)  and  for  the  same  reason,  it  is  not 
necessary  to  state  any  part  of  the  evidence  adduced  before  the 


(f^  2  Hale,  123.  Hawk.  b.  2.  c.  16. 
s.  13.    Bac.  Ab.  Commitment  E. 

(ib)  7  East,  537.    2  Hale,  122. 

(J)  3  Hale,  123.  Dick.  J.  Commit- 
ment  IV. 

!«)  I  Jac.I.  c.  11.    Toone,  63. 
n)  Dalt.  J.  c.  135.     Hawk,  b.  2.  c. 
16.  s.  14.  Dick.  J.  Commitment  IV. 
(o)  Hawk.  b.3.  c  16.  s.  13. 
(/>)  3  Stra  934.  1  Ld.  Kaym.  424. 
Iq)  1  Ld.  Raym.  425. 


J; 


(r)  See  form  post,  last  vol. 

(«)  Burn  J.  Com.nitment.  See  form 
post,  last  vol. 

(t)  1  Hale,  577.  Bum  J.  Commit- 
ment llf.  See  ante,  39*  40,  as  to  a 
warrant  against  an  unknown  person. 

(tt)  Hawk.  b.  2.C.  16.  s.  17.  1  Stra, 
3  &  4.  2  Wils.  158.  Dick.  J.  Com- 
mitment IV. 

(w)  1  Leach,  16r. 
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nagiBtrate,  or  to  show  the  grounds  on  which  he  has  thought  fit  to 
commit  the  defendant,  {x) 

6thly,  But  it  is  necessary  to  set  forth  the  particular  species  of 
crime  alleged  against  the  party  with  convenient  certainty,  whether 
the  commitment  be  by  a  justice  of*^  the  peace,  a  secretary  of  state,  [^111] 
the  privy  council,  or  any  other  authority,  (y)  There  appear  to 
l>e  several  reasons  for  requiring  that  the  cause  of  the  commitment 
should  be  distinctly  stated,  for  if  no  cause  be  shown,  and  the_pri- 
sooer  escape,  it  is  said  that  the  officer  is  not  punishable,  (r)  nor 
win  it  be  an  ofience  under  the  statute  16  Geo.  II.  c.  31.  to  enable 
the  prisoner  to  escape  from  the  prison,  (a)  And  the  sheriff  is  to 
make  a  calendar  of  the  prisoners  in  his  gaol,  and  deliver  it  to  the 
justices  of,  gaol  delivery,  stating  the  prisoners,  and  the  crime  for 
which  they  are  detained  in  custody.  (6)  And  lastly,  because  the 
court  before  whom  tbe  prisoner  is  removed  by  habeas  corpus, 
ought  to  discharge  or  bail  nim.  (c)  And  this  rule  applies  not  only 
where  no  cause  at  all  is  expressed  in  the  commitment,  but  also 
when  it  is  so  loosely  set  forth,  that  tbe  court  cannot  judge  whether 
it  were  a  reasonable  ground  of  imprisonment,  (d)  And,  there- 
fore, if  the  commitment  be  for  felony,  it  ought  not  to  be  generally 
pro  fdomd^  but  it  must  contain  the  special  nature  of  the  felony, 
briefly  as  for  felony  of  the  death  of  J.  S.,  or  for  burglary  in  b^eak<- 
ing  the  house  of  J.  S.,  &c*  (e)  But  though  it  was  formerly 
thought  otherwise,  it  appears  now  to  be  settled,  that  a  commit- 
ment for  high  treason,  or  suspicion  of  treason  generally,  or  for 
treasonable  practices,  without  stating  eny  overt  act  or  other  par- 
ticulars of  the  orime  is  sufficient,  (f)  *  And  it  has  been  observed, 
that  there  are  precedents  of  commitment  for  felony  in  general  in 
good  authors,  without  stating  the  specific'**'  accusation,  (g)  So  in  [*11S] 
Wilkes'  case,  {h)  a  commitment  for  publishing  *'  a  most  infamous 
^'and  seditious  libel,  entitled,  the  North  Briion,  number  45, 
^^  tending  to  inflame  the  minds,  and  alienate  the  affection  of  th^ 
^^  people  from  his  Majesty,  and  to  excite  them  to  traitorous  insur- 
^^  rections  against  the  government,''  was  held  sufficient,  though  it 
was  urged  that  the  libel  ought  to  have  been  set  forth,  in  ord^ 
that  the  court  on  a  habeas  corpus  might  be  able  to  fix  tbe  quantum 
of  bail.     So  it  has  been  held,  that  a  commitment  which  charged 


(jT)  2  WiU.  158. 

(y)  11  St.Tr.  304,  318,  9.  2  Wils. 
158, 9.  Cro.  Jac.  81.  2  Huwk.  b.2  c. 
16  s.  16.  1  Hale,  584.  2  Hale,  122.  2 
Inst.  52.  1  Stra.  3  &  4.  14  East,  70, 
72,3.    Dick  J.  Commitment  IV. 

(2)  Id.  ib.  2  Inst.  52.  But  Bee  1 
Hale,  584.  2  Hale,  123.  Bac.  Ab. 
Kscape  A. 

{a)  1  Leach,  97,  363. 

(6)  2  Hale,  122.    55  Geo.  Ill 

(c)  2  Inst  52.  Hawk.  b.  2.  c.  16.  b. 


16.    Dalt.  J.  c.  166.    2  Wils.  158,  9. 
Cro.J.  81.  2.    list.  Tr. 318. 

(d)  2  Hale,  122.  Hawk.  b.  2.  c. 
16.  s.  16. 

(e)  2  Wils.  158,  9.  2  Hale,  122. 
Dick.  J.  Commitment. 

C/J  7  T.  It.  736;  Hawk.  b.  2.  c. 
16.6.16.    18tra.3and4. 

(^)  Hawk.  b.  2.  c.  16.  s.  16.  See 
Dalt.  J.  c.  174. 

(A)  2  Wils.  153,  1,59. 
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the  parij  generally  with  insulting  justices  of  the  peace  in  the 
execution  of  their  office,  without  specifying  what  he  said  or  did, 
is  sufficient,  (i)  It  is,  however,  in  general  advisable  to  describe 
the  offence  concisely,  but  in  substance  as  in  an  iftdictment  (fc) 

When  the  facts  of  the  case  will  warrant  a  commitment  for  felo- 
ny, the  mittimus  should  not  be  on  suspicion  of  felony;  for  Lord 
Mansfield  said,  that  on  such  a  commitment,  a  party  has  a  right  to 
be  bailed,  under  the  act  of  habeas  corpus,  (i)  And  a  third  person 
who  facilitates  the  escape  of  a  party  so  committed,  would  not  be 
indictable  under  the  statute  16  Geo.  II.  c.  31.  (m)  And  where 
the  offence  is  created  by  statute,  it  should  be  described  accordingly 
in  the  mittimus;  and,  therefore,  a  defendant  who  had  been  commit- 
ted, ^'for  having  with  force  and  arms  made  an  assault  on  the  pro- 
secutor, with  intent  feloniously  to  steal,  take  and  carry  away  Irom 
the  person,  &c."  was  bailed,  because  he  was  not  charged  with  any 
offence  within  the  statute  7  Geo.  II.  c.  21.  which  relates  to  feloni- 
ous attempts  to  rob.  (n)  So  a  commitment  should  not  be  in  the 
disjunctive,  (o) 
[fllS]  It  is  not  necessary,  however,  to  allege  in  the  mittimus  that*  the 
offence  was  feloniously  committed;  and  it  is  sufficient,  if  enough 
appear  upon  the  face  of  it,  that  the  charge  was  for  a  felony;  and  the 
court  of  King^s  Bench  will,  upon  a  Habeas  Corpus,  accordingly  bail 
or  remand  the  prisoner,  (p)  And  though  the  commitment  itself  be 
informal,  yet,  if  the  corpus  delicti  appear  in  the  depotttion  return- 
ed to  the  court,  the  defendant  will  not  be  bailed,  but  remand- 
ed. (9)  And  in  a  late  case,  (r)  it  was  stated  to  be  a  general 
rule,  that  upon  application^  to  bail  upon  a  Habeas  Corpus,  the 
court  requires  to  see  the  depositions;  and  from  thence  if  they  see 
just  cause,  without  regarding  the  regularity  or  irregularity  of  the 
commitment,  discharge  or  bail  the  prisoner,  and  the  court,  in  such 
a  case,  never  form  any  judgment  whether  the  fkcts  amount  to  felo- 
ny or  not,  but  merely  whether  enough  is  charged  to  justify  a  de- 
tainer of  the  prisoner,  and  put  him  upon  his  trial.  The  practice 
is,  that  even  if  the  commitment  be  regular,  the  court  will  look 
into  the  depositions,  to  see  if  there  were  a  sufficient  ground  laid  to 
detain  the  party  in  custody;  and  if  there  were  not,  would  bail  him: 
and  so,  if  tne  warrant  of  commitment  were  informal,  and  a  serious 
offence  shown  to  have  been  committed,  they  will  not  discharge  dr 
bail  the  prisoner,  without  first  looking  into  the  depositions,  to  see 
whether  there  is  sufficient  evidence  to  detain  him  in  custody.  And 
it  seems,  that  the  commitment  omitting  the  cause  for  which  the  par- 
ty is  to  be  imprisoned,  does  not  make  it  absolutely,  void,  so  as  to 

(c)  3  Barnard,  155.  But  see  Hawk.  R.  255.  1  Leach,  484. 

b.  2.  c.  16.  s.  16.  (0)  CM.  26. 

(A?)  See  the  numerous  precedents,  (p)   1  Leach,    484.    2  T.  R.  255. 

post,  last  vol.  Dick.  J.  Commilment  IV.  ace.  1  Leach, 

(/)  1  Le^ich,  98.  n.  a.  162  cont. 

(m)  1  Leach,  97,  363.  (9)  3  East.  157. 

in)  5  T.  R.  169. 2  Leach,  583.  2  T.  (r)  Cald.  295.  1  Leach,  270. 
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subject  the  gaoler  or  officer  to  an  action  for  false  imprisonment, 
or  excase  him  for  an  escape,  for  he  may  plead,  as  an  excuse,  that 
the  imprisonment  was  for  felony,  {s) 

In  the  last  volume  is  given  a  comprehensive  statement  of  offen- 
ces, as  described  in  the  commitment,  arranged  in  a*  systematic    pil4J 
order;  (()  and  where  a  form  is  not  there  to  be  found  applicable  to 
the  particular  case,  the  precedents  of  indictments  may  be  resorted 
to,  from  which  the  statement  of  the  offence  may  be  taken. 

7thly,  The  commitment  should  point  out  the  place  of  imprison- 
ment, and  not  merely  direct  that  the  party  should  be  taken  to 
prison,  (u)  We  have  already  considered  the  proper  prison  to  which 
he  ought  to  be  conveyed,  (to) 

8thl?,  With  respect  to  the  time  and  mode  of  imprisonment,  it  is  ob- 
served that  the  commitment  should  have  an  apt  conclusion;  name- 
ly, to  detain  the  party  ^'  until  he  shall  be  discharged  by  due  course 
of  law;"  (x)  these  words  alone  are  proper  where  the  party  is  com-, 
mitted  for  an  offence  not  bailable,  but  where  he  is  committed  for 
want  ef  sureties  for  a  bailable  offence,  it  is  usual  to  direct  the  gaol- 
er to  keep  the  prisoner  in  his  ^'  said  custody  for  want  of  sureties, 
or  ontil  he  shall  be  discharged  by  due  course  of  law."  When  the 
offence  is  not  bailable,  the  party  may  be  committed  until  the  time 
of  trial,  as  '^  until  the  next  general  gaol  delivery  of  the  said  coun- 
ty," {y)  or  ^^  the  next  general  quarter  session  of  the  peace,  to  be 
held  in  and  for  the  said  coun^."  (z)  But  the  most  usual  and 
comprehensive  words  are,  *^  until  he  shall  be  discharged  by  due 
course  of  law."  (a)  The  mittimus  may  command  the  gaoler  to 
keep  the  party  "  in  safe  custody,"  for  if  every  gaoler  be  bound 
by  law  to  keep  his  prisoner  in  such  custody,  there  can  be  no  ob- 
jection to  a  mittimus  reminding  him  of  his  duty,  {b)  And  if  the 
conclusion  be  irregular,  it  is  said  that  it  will  not  wholly  vitiate  the 
mittimus,  and  that,  therefore,  if  a  commitment''^ ''  till  further  order"  [*]  1 5] 
be  made  by  a  justice,  yet  a  breach  of  prison  under  search  war- 
rant would  be  a  felony;  and  if  the  party  were  removed  by  habeas 
corpus,  yet,  if  the  matter  appear  to  be  sueh  as  will  require  his  de- 
tention in  custody,  or  his  finding  sureties,  he  shall  be  bailed  or 
committed  accordingly,  and  not  discharged;  because  the  informal 
conclusion  will  be  rejected,  (c) 

In  praeticey  the  commitments  made  out  at  the  police  offices 
for  the  metropolis,  differ  in  form  from  those  issued  by  country  ma- 
gistrates, (d)     The  first  are  addressed  to  the  keeper  of  the  gaol 

(c)  1  Hale,  584.    2  Hale,  133.  Bac.  (x)  2  Hale,  123.  Hawk.  b.  2.  c.  16. 

Ab.  Escape  A.    2  Saiind.  101.  y.  n.  2.  8.  IB. 

ace.  but  see  Cro.  J.  81 .  Bac.  Ab.  Tres-  (  y)  Toone,  100.    Williams  J.  Com- 
pass D.  3  contra,  mitmeiu  V. 

(t^  Tbese  are  the  approved  forms  (z)  Toone,  360. 

iiaea  at  the  principal  police  offices.  {a)  Dick.  J.  Commitment  lY. 

(«)  2  Stra.  934.   1  Ld.  Ra>  m.  424.  (^)  Hawk.  b.  2.  c  16.  s.  15. 1  Stra.  3. 

(w)  Ante  107,  8.  (c)  1  Hale,  584. 

(</)  See  forms  post,  kst  vol. 
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of  Newgale,  or  the  New  Prison,  Clerkenwell,  or  the  Grovernor  of 
the  House  of  Correction  at  Cold  Bith  Fields,  or  the  Gruveruor  of 
Tothill  Fields  Bridewell,  &c.  and  to  their  respective  deputies; 
and  after  stating  the  county  or  district  in  the  margin,  the  justice 
commands  such  gaoler  to  receive  the  bodj  of  the  defendant,  de* 
scribiiig  him  bj  name  and  addition,  if  they  be  known,  or  if  not  bjr 
as  minute  a  description  as  the  case  will  allow,  and  adding  that  he 
refuses  to  tell  his  name,  brought  before  such  justice  by  such  a  per- 
son, and  charged  before  such  justice  upon  the  oath  of  such  a  per- 
son or  persons  upon  oath  or  oaths,  with  such  an  offence  (stating 
it  concisely).  No  precise  mode  of  introducing  the  statement  of 
the  offence  appears  material.  The  most  usual  form  runs  ^^  with 
feloniously  assaulting,  &c.''  or  it  may  be  ^^  with  having  on,  &c." 
or  ^^  for  unlawfully,  &c.^'  or  ^^  charged  with  a  misdemeanour,  to 
wit,  with  having,  &c."  or  ^^  with  suspicion  of  having  been  guilty 
of,  &c."  or  "  for  that  he  the  said  C.  D.  on,  &c."  The  latter 
seems  the  preferable  form,  where  the  charge  is  long,  and  then  the 
usual  form  of  an  indictment  may  be  adopted  in  describing  the  of- 
fence. If  the  offence  be  against  a  statute,  the  descripriou  should 
close  with  the  words  ^'  contrary  to  the  form  of  the  statute  or 
[*1 16]  statutes  in  such  case*^  made  and  provided. '^  The  commitment  then 
proceeds  with  a  direction,  '^him  therefore  safely  keep  in  your 
said  custody,  until  he  shall  be  discharged  by  due  course  of  law;'' or 
if  he  was  committed  for  a  bailable  offence  and  for  want  of  finding 
sureties,  *^  for  want  of  sureties"  or  ^'  until  be  shall  be  discharged 
by  due  course  of  law." 

The  form  used  in  other  places  (e)  states  at  the  head,  the  style 
and  jurisdiction  of  the  justice,  and  is  directed  to  the  constable  of  a 
named  parish  or  place,  and  to  the  keeper  of  a  particular  gaol,  and 
commands  the  constable  to  convey  into  the  custody  of  the  gaoler 
the  defendant  charged  upon  oath  of  the  offence  described  as  in 
the  other  form,  and  commands  the  gaoler  to  receive  and  keep 
the  party  in  his  gaol  until  he  shall  thence  be  delivered  by  due 
course  of  law;  and  this  form  is  subject  to  the  same  variations  as 
that  used  at  the  police  offices. 

If  the  magistrate  acting  within  the  scope  of  his  jurisdiction,  but 

taking  an  erroneous  view  of  the  effect  of  the  evidence,  should 

come  to  a  wrong  conclusion,  and  commit  the  defendant,  and  he 

should  be  afterwards  discharged  by  the  superior  court  on  a  Habeas 

Corpus,  yet  he  cannot  on  that  account  sue  the  magistrate.  (/) 

Expense         The  expenses  of  conveying  the  prisoner  to  goal,  are  to  be  der 

of  conr<y.  frayed,  as  pointed  out  by  the  Stat.  3  James  I.  cap.  10,  and  21 

anceto       q^^^  jj  ^^^  3  ^^j  g^^^   |    ^^^  f|^g  g^g^  of  these  statutes  directs 

prison.       ^1^^^  every  person  who  shall  be  committed  to  the  common  gaol  by 


(e)  See  form  post.  last  vol.  sions  of  55  Geo.  III.  c.  50.  do  not 

(/)  14  East,  82.  seem  to  afTect  these  regulatioq?. 

(§r)  Dick.  Sess.  401.    The  provi- 
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aD)r  justice,  for  any  offence  or  misdemeanour,  haying  means  or  abi- 
Kt}'  thereunto,  shall  bear  his  own  reasonable  charges,  of  sending 
bim  to  gaol  and  of  bis  guard;  and  if  he  refuse,  the  justice  may  issue 
his  ivarrant  to  seize  and  sell  sufficient  quantity  of  his  goods.  The 
latter  act  directs  that  when  the  prisoner  has  not  money  or  goods 
in  the  county  where  he"*  is  taken,  sufficient  to  pay  these  expenses,  [^117] 
a  justice  may,  by  his  warrant,  order  the  treasurer  of  a  county  to 
pay  the  same.  But  in  Middlesex,  the  expense  is  to  be  borne  by 
the  overseers  of  the  poor  of  the  parish  where  the  party  was  ap- 
prehended. By  the  Habeas  Corpus  act  {h)  the  charge  of  convey- 
ing an  offender  is  limited  not  to  exceed  12  pence  per  mile. 

it  is  the  duty  of  the  gaoler  to  receive  the  party;  and  if  he  re-  Gaoler  to 
fuse  or  take  any  thing  for  receiving  him,  he  is  punishable  by  the  receive 
joatices  of  gaol  delivery.  (i)     If  a  party  be  committed  for  felony,  e/£c?^" 
and  the  gaoler  will  not  receive  him,  the  constable  must  bring  him 
back  to   the  town  where  he  was  taken,  and  that  town  will  be 
charged  with  the  keeping  of  him,  until  the  next  gaol  delivery;  or 
the  person  that  arrested  him  may  in  such  case  keep  the  prisoner 
in  bis  own  house,  (fc)  It  is  provided  that  felons  shall  be  imprison- 
ed in  distinct  rooms  from  those  who  are  confined  as  debtors.  (I) 
We  have  before  seen  that  the  gaoler  is  prohibited  from  removing 
the  prisoner  unless  under  a  lawful  authority,  (m)     This  officer  is 
protected  from  liability,  though  he  should  receive,  by  mistake 
of  the  constable,  a  person  whom  it  was  not  intended  to  con- 
fine, (n) 

It  is  enacted  by  the  Habeas  Corpus  act,  that  if  any  officer  or  Copy  df 
gaoler  shall,  upon  demand  made  by  the  prisoner,  or  other  person  <^°'^"^^^' 
on  his  behalf,  refuse  to  deliver,  or  within  the  space  of  six  hours 
after  demand,  shall  not  deliver,  to  the  person  so  demanding,  a 
true  copy  of  the  warrant  of  commitment  or  detainer  of  such 
prisoner,  be  shall  forfeit  to  the  prisoner  or  party  aggrieved, 
for  the  first  offence  iglOO,  and  for  the  second  £200;  and 
shall  also  be  deprived  of  his  office:  (o)  and  the  prisoner  suing  as 
the  party^  grieved,  is  entitled  to  the  costs  of  action,  (p)  And  pil8] 
where  a  person  is  sent  over  from  Ireland  under  a  warrant  from 
a  Secretary  of  State  for  that  country,  charged  with  any  offence, 
and  is  committed  to  prison  until  he  can  be  brought  before  a  judge, 
and  the  warrant  is  left  with  the  gaoler,  this  is  such  a  commitment 
as  entitles  the  prisoner  to  a  copy  under  the  Habeas  Corpus  act, 
after  it  has  been  demanded,  {q)  But  where  a  person  after  ap- 
pearing before  a  magistrate,  and  being  unable  to  find  bail,  at  his 


(A)  31  Car.  II.  c.2.9.2.  Cowper,  479.  sed  vide  3  Campbell, 

0)  Dalt.  J.  c.  170.   4  Edw.  III.  c.  35. 
10.    55  Geo.  III.  c.  50.  (o)  31  Car.  U.  c.  2.  a.  5. 

(k)  Dalt.  J.  c.  170.  (p)  I  II.  Bl.  10.       • 

(/)  22  and  23  Car.  II.  c.  20.  8.  13»         (y)  3  Esp.  Nep.  174.  lee  prece- 

(m)  31  Car.  II.  c.  2.  a.  9.  dent,  7  Went.  175.  2 Rich.  C.  P.  202. 
(n)   Ante  60.  Sir  T.  Jones,  214. 
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own  request,  is  permitted  to  continue  in  the  custody  of  the  officer 
for  a  short  time,  he  is  not  entitled  to  a  copy  of  the  commit- 
ment {r)  And  service  of  a  demand  of  a  copy  of  the  commit- 
ment on  the  Turnkey  of  a  Prison,  is  not  sufficient  to  support  an 
action  against  the  gaoler  for  the  penalty  incurred  by  him  under 
the  Habeas  Corpus  act,  if  the  gaoler  himself  were  in  the  prison; 
but  if  he  be  not  there,  then  the  deputy  may  be  served;  and  if  the 
deputy  have  no  deputy,  then  in  the  absence  of  the  deputy,  service 
may  be  made  on  the  Turnkey,  or  it  may  be  left  at  the  gaol:  for 
it  is  the  duty  of  the  Governor  to  leave  some  person  In  his 
place.  (5) 

The  statute  3  Hen.  VII.  cap.  3.  enacts,  that  every  sheriff  and 
gaoler  shall  certify  the  names  of  every  prisoner  in  his  custody,  at 
the  next  general  gaol  delivery,  there  to  be  calendared  before  the 
justices  of  gaol  delivery,  whereby  they  may  as  well  for  the  king 
as  for  the  party,  proceed  to  make  deliverance  of  such  prisoners  ac- 
cording to  the  law,  on  pain  of  forfeiting  100  shillings,  {t) 

When  a  person  thus  committed  is  advised  that  his  commitment 
is  illegal,  or  that  he  is  entitled  to  be  discharged  or  bailed  by  a 
superior  jurisdiction,  he  may  obtain  relief  by  writ  of  Habeas  Cor- 
pus, and  the  proceedings  thereon,  (u)  which*"  is  the  only  course  of 
proceeding,  as  axertiorari  cannot  be  obtained,  (w)  Indeed  when- 
ever a  person  is  restrained  of  his  liberty,  by  being  confined  in  a 
common  gaol,  or  by  a  private  person,  whether  it  be  for  a  crimi- 
nal or  civil  cause,  and  it  is  apprehended  that  the  imprisonment  is 
illegal  he  may  regularly  by  Habeas  Corpus  have  his  body,  and  the 
proceedings  under  which  he  is  detained,  removed  to  some  superior 
jurisdiction  having  authority  to  examine  the  legality  of  the  com- 
mitment; and  on  the  return,  he  will  be  either  discharged,  bailed, 
or  remanded,  (x)    There  are  three  descriptions  of  writs  of  Ha- 
beas Corpus,  more  immediately  connected  with  criminal  charges, 
viz.  the  Habeas  Corpus  ad  subjiciendum,  the  Habeas  Corpus  ad 
deliberandum,   et    recipiendum,    and  the   Habeas  Corpus  cum 
causa;  each  of  which  we  will  now  particularly  examine. 

The  Habeas  Corpus  ad  subjiciendum,  (so  termed  from  the  lan- 
guage of  the  writ,  (y)  to  undergo  and  receive  all  such  things  as 
the  court  shall  consider  of  the  party  in  that  behalf,)  issues  in  cri- 
minal cases,  and  is  deemed  a  prerogative  writ,  which  the  king  may 
send  to  any  place,  he  having  a  right  to  be  informed  of  the  state 
and  condition  of  every  prisoner,  and  for  what  reason  he  is  confined. 
It  is  also,  in  regard  to  the  subject,  deemed  his  writ  of  right,  to 


(r)  1  Str.  167. 

(«)  2  Bos.  and  Pul.  530. 

It)  Hawk.  b.  2.  c.  16.  8.  21.  Dick. 
J.  Commitment  II. 

{»)  As  to  this  writ  and  the  proceed- 
ings in  general,  see  3  Bla.  C.  131  to 
139.   Bac.Ab.  Habeas  Corpus.   Com. 


Dig.  Habeas  Corpus.  Hand's  Pra.  68 
to  74.  Williams  J.  Habeas  Corpus. 

(to)  5  T.  R.  158. 

(x)  Bac.  Ab.  Habeas  Corpus  A. 

(y)  See  form  post,  last  vol.  Hand's 
Prac,  520.  3  Bla.  C.  131. 
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ivbich  he  is  entitled  ex  debito  justitise,  and  is  in  nature  of  a  writ 
of  error  to  examine  the  legality  of  the  commitment,  and  therefore 
commands  the  day,  the  caption,  and  the  cause  of  detention,  to  be 
returned,  (z)  The  obligation  on  judges  to  issue  this  writ,  is  princi* 
pally  governed  by  the  statute  16  Geo.  I.  c.  11.  and  the  celebrated 
act  of  Habeas  Corpus,  (a) 

It  is  provided  by  the  first  of  these  enactments^  that  if  any  person 
be  committed  by  the  king  himself,  in  person,  or*  by  his  privv  coun-  [*130] 
cil,  or  by  any  of  the  members  thereof,  he  shall  have  granted  to  him 
without  delay  a  writ  of  Habeas  Corpus,  upon  demand  or  motion 
made  to  the  court  of  King's  Bench  or  Common  Pleas;  and  on  his 
giving  security  on  his  own  bond,  to  pay  the  chaise  of  cariying  him 
back,  if  he  should  be  remanded.  The  person  to  whom  the  writ  is 
directed,  is,  upon  due  and  convenient  notice  of  the  writ,  on  the 
return  of  it,  to  bring  the  body  into  court,  and  certify  the  cause  of 
the  detainer,  and  thereupon  the  court  within  three  court  days  after 
such  return  is  made,  are  to  examine  and  determine  the  legality  of 
such  commitment,  and  do  what  to  justice  shall  appertain  in  deli- 
vering, bailing,  or  remanding  him. 

The  principal  Habeas  Corpus  act  31  Car.  II.  c«  2.  was  passed 
in  consequence  of  the  delays  which  frequently  arose  from  sheriffi, 
gaolers,  and  other  officers  having  the  king's  subjects  in  their  cus- 
tody, neglecting  to  make  returns  to  writs  of  Habeas  Corpus,  by 
standing  out  an  Alias  and  Pluries  Habeas  Corpus,  and  sometimes 
more,  and  by  evading  obedience  to  the  writs  directed  to  them  from 
the  superior  tribunals.  (6) 

After  reciting  the  inconveniences  which  had  arisen  from  these 
oppressions,  it  proceeds  to  declare,  that  when  any  Habeas  Corpus 
is  directed  to  any  ministerial  officer  or  other  person,  who  detains 
the  applicant  in  his  custody,  after  it  has  been  served  on  the  officer, 
or  left  at  the  gaol  or  prison,  with  any  of  the  under  keepers,  or  de- 
puty of  the  officers  or  keepers,  the  party  to  whom  the  writ  is  award- 
ed shall,  unless  the  commUment  is  far  treason  orfelonyj  plainly  and 
specially  expressed  in  the  uDarrant  of  commUnient^  upon  payment  or 
tender  of  the  charges  of  bringing  up  his  prisoner,  not  exceeding 
twelve  pence  per  mile,  and  upon  security  being  given  by  his  own 
bond,  to  pay  the  charges  of  carrying  him  back,  if  he  shall  be  re- 
manded by  the  court  or  judge  to  which  he  shall  be  brought,*  (c)  and 
that  he  will  not  make  any  escape  by  the  way,  make  return  of  such 
writ,  and  bring  the  body  of  the  party  under  restraint  before  the 
Lord  Chancellor  or  Lord  Keeper  of  the  Great  Seal  of  England 
for  the  time  being,  or  the  Judges  or  Barons  of  the  said  Court  from 
whence  the  writ  of  Habeas  Corpus  issued,  or  the  other  magistrates 
before  whom  it  was  made  returnable,  and  at  the  same  time  shall 

(;)  Id.  ibid.  Bac.  Ab.  Habeas  Cor-      of  the  proy.  in  this  set,  3  Blu  C.  136. 
pus,  A.  (6)  3  Bla.  Com.  135. 

(a)  31  Car.  11.  c.  2.  See  the  analysis         (c)  But  see  55  Geo.  IIT.  c.  50. 

Crim,  Law,  vol.  i.  .    l 
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eertify  the  true  causes  of  his  detainer  or  imprisonment,  unless  the 
Gommitment  of  the  said  party  within  three  days  after  the  writ  has 
been  served  upon  him,  if  it  be  in  any  place  beyond  the  distance  of 
twenty  miles  from  the  place  where  it  is  to  be  returned;  and  if  be- 
yond the  distance  of  twenty  miles,  and  not  above  one  hundred 
miles,  within  the  space  of  ten  days,  and  if  beyond  the  distance  of 
one  hundred  miles,  then  within  the  space  of  twenty  days  after  such 
delivery,  (d) 

And  in  order  that  no  person  thus  required  may  pretend  ignorance 
of  the  import  of  any  such  writ,  the  statute  proceedar  to  enjoin, 
that  all  writs  issued  in  pursuance  of  its  directions  shall  be  marked 
in  this  manner,  **  per  Statutum  tricesimo  primo  Caroli  Secundi 
Regis,''  and  be  signed  by  the  person  who  awards  them.  The  act 
then  comes  to  die  most  important  of  all  its  provisions.  It  directs 
that  when  any  person  shallbe  committed  or  detained  for  any  crime, 
Unless /or  felony  or  trecLsan  plainly  expressed  in  the  warrant  of  com- 
mitment^  or  as  accessary,  or  on  suspicion  of  being  accessary  be- 
fore the  fact,  to  any  petit  treason  or  felony,  or  upon  suspicion  of 
such  petit  treason  or  felony  plainly  expressed  in  the  warrant,  or 
unless  he  is  convicted  or  charged  in  execution  by  legal  process,  the 
individual  conceiving  that  he  has  a  right  to  his  liberation,  may  ap- 
peal to  the  Lord  Chancellor,  or  Lord  Keeper,  or  any  of  the  twelve 
Judges  in  vacation,  who  upon  view  of  the  copy  of  the  warrant  of 
commitment  and  detafner,  or  upon  oath  made  Uiat  such  copy  was 
[*122]  denied,  are  hereby  authorized  and  required  upon  request*  made  in 
writing  by  such  person  or  persons,  to  grant  a  Habeas  Corpus  un- 
der the  seal  of  the  court,  over  which  the  judge  has  jurisdiction,  di- 
rected to  the  officer,  in  whose  custody  the  party  so  committed  or 
detained  shall  be  returnable  immediately  before  the  person  who 
awards  it,  or  any  other  of  the  judges.  On  the  receipt  of  this  writ 
the  party  in  whose  custody  the  individual  detained  continues,  must, 
within  the  times  limited  in  the  act  specified,  bring  the  prisoner  be- 
fore the  judge  or  court,  before  whom  the  writ  is  made  returnable, 
or  such  justices,  barons,  or  one  of  them,  with  the  return  of  the  writ 
and  the  true  causes  of  commitment  and  detainer.  On  this  the  ma- 
gistrate, or  court,  is  bound,  within  two  days  after  the  party  is  thus 
brought  before  them,  to  discharge  the  prisoner  from  his  impri- 
sonment^ on  proper  sureties  for  his  appearance,  if  it  appear  that  the 
cause  is  bailable;  and  if  not,  the  prisoner  is  to  be  remanded.  If, 
however,  the  prisoner  has  wilfully  neglected  for  the  space  of  two 
whole  terms,  after  his  imprisonment,  to  pray  a  Habeas  Corpus  for 
bis  enlargements  he  can  have  no  Habeas  Corpus  in  vacation  time 
in  pursuance  of  this  act,  but  must  wait  till  the  commencement  of 
the  term  ensuing,  (e) 
.   By  another  section  of  the  same  statute,  it  is  provided,  that  no 

« 
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one  delivered  by  Habeas  Corpus  shall  be  recommiUed  for  the  same 
offence  under  penalty  of  ^600.  {/) 

It  b  farther  directed,  that  any  prisoner  may  move  and  obtain  his 
Habeas  Corpus  as  well  out  of  the  Court  of  Chancery,  or  Exche- 
quer, as  out  of  the  King's  Bench,,  or  Common  Pleas;  and  that  the 
Lord  Chancellor  or  Judges  denying  the  same  on  sight  of  the  war- 
rant or  oath  that  it  is  refused,  forfeit  severally  to  the  party  grieved 
the  sum  of  £500^  to  be  recovered  in  the  manner  therein  direct- 

^'  (f  ) 

In*  the  construction  of  this  statute,  it  seems,  that  the  cases  ta  When  the 

wUeh  M  is  compulsory  on  the  court  or  judse  to  grant  a  Habeas  ^'''^  *^^^ 
Corpus  are  rather  dubious,  thus  it  is  reported  that  Lord  Kenyon,  ed.^^"^' 
said,  in  a  case  where  the  narty  applying  for  the  writ  had  been  com*  pi 23] 
mitted  by  the  House  of  Lords  for  a  breach  of  privilege,  that  the 
Court  of  King's  Bench  were  bound  to  grant  a  Habeas  Corpus,  but 
that  having  se»  the  return  to  it,  they  were  also  bound  to  remand  the 
defendant  to  prison,  because  the  subject  belonged  to  another  tribu- 
nal, (h)  But  this  supposed  obligation  to  issue  a  Habeas  Corpus 
thus  ineSectually,  can  only  exbt  when  the  commitment  is  so  ge« 
Beral,  that  the  court  cannot  know  its  real  occasion  from  the  terms 
in  which  it  is  worded,  for  the  courts  are  not  compelled  to  award  it 
without  some  reasonalble  ground  be  shown  for  tneir  interference, 
because  if  it  were  otherwise,  a  traitor,  or  felon,  under  sentence  of 
death,  a  soldier,  or  mariner,  in  the  king's  service,  a  wife,  a  rela- 
tion, or  a  dpmestie,  confined  for  insanity,  might  obtain  a  tempo- 
rary enlargement  by  suing  out  a  Habeas  Corpus,  though  sure  to 
be  remanded  as  soon  as  brought  up  on  its  return,  (t)  And  the 
Habeas  Corpus  act  (fc)  excepts  persons  committed  for  felony  or 
treason  plainly  expressed  in  the  warrant,  as  well  as  persons  con* 
victed,  or  in  execution,  or  legal  process,  who  are  consequently  not 
entitled  to  this  writ,  either  in  term  time  or  vacation.  {I)  And  it 
is  said,  that  none  are  at  liberty  to  make  their  prayer,  but  such  as 
are  committed  by  wairant  of  a  justice  of  the  peace,  or  secretary  of 
state,  and  not  those  committed  by  rule  of  court,  (m)  And  a  pri- 
soner confined  in  Newgate  on  a  charge  of  high  treason,  alleged  lo 
have  been  committed  in  North  America,  who  is  only  triable  before 
the  King's  Bench  under  a  special  commbsion,  cannot  be  admitted 
to*  bail  under  the  Habeas  Corpus  act  by  justices  of  gaol  delivery,  pi241 
or  discharged  by  their  proclamation  for,  want  of  prosecution,  (n) 
And  persons  who  are  committed  to  the  Tower  for  the  same  offence, 
cannot  make  their  prayer  at  the  Old  Bailey  under  this  statute,  to 
be  tried  or  admittea  to  bail,  (o)  If  a  writ  be  improperiy  refused 
in  the  vacation,  the  judge  is  liable  to  a  penalty  of  5001.,  by  a  pro- 


(/)  Sec.  6.  (0  Com.  Dig.  Hab.  Cor.  C. 

fj)  Sec.  10.  (m)  Bac.  Ab.  Hab.  Cor.  B.  4.  Com. 

(A)  8  T.  R.  324.    14  East,  110, 1.  Dig.  Hab.  Cor.  C.  8  T.  R.  324,  5. 

f)  3  Bla.  Com.  132.  (a)  1  Leach,  157. 

k)  31  Car.  n.  c.  2^  (o)  Fortes.  101. 
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Mode  of 

Habeas 
Corpus. 


vision  in  the  Habeas  Corpus  act.  (p)  But  it  has  been  observed, 
that  this  statute  makes  the  judges  liable  to  an  action  at  the  suit  of 
the  party  grieved  in  one  case  only,  which  is  the  refusing  to  award 
a  Habeas  Corpus  in  vacation  time,  and  seems  to  leave  it  to  their 
discretion  in  all  other  cases,  (q) 

Although  the  writ  of  Habeas  Corpus  is,  unless  in  these  except- 
ed cases,  demandable  of  right,  it  does  not  issue  as  a  mere  matter  of 
course,  but  must  be  obtained  by  motion  to  the  court  in  term  time, 
and  by  application  to  a  judge  in  vacation,  (r)  In  support  of  the 
application,  unless  it  be  founded  on  an  apparent  defect  in  the  com- 
mitment, an  affidavit  should  be  made,  stating  the  circumstances  qd- 
der  which  the  applicant  considers  himself  entitled  to  relief,  (9)  for 
if,  on  a  bare  request  this  writ  were  issued,  ant  per8on,.even  a  felon, 
when  under  sentence  of  death,  might  procure  a  temporary  suspen- 
sion of  his  confinement,  (t)  At  common  law,  this  writ  could  be 
obtained  in  term  time  only  from  the  Court  of  King's  Bench,  which 
was  one  of  those  grievances  the  Habeas  Corpus  act  was  intended 
to  remedy,  though  it  seems  that  it  might  even  then  have  been 
awarded  by  the  Court  of  Chancery,  which  is  always  open,  (u)  It 
seems  to  have  been  anciently  disputed  whether  the  Courts  01  Com- 
pl25]  mon  Pleas  and  the  Exchequer,'*^  had  any  power  to  issue  this  writ 
at  common  law,  because  those  courts  have  jurisdiction  only  over 
civil  matters,  but  it  was  at  length  held,  that  they  were  invested  with 
this  power,  though  no  privilege  relating  to  their  own  court  was  in 
question,  (w)  At  the  present  day  by  the  statute  of  Charles  the 
Second,  any  of  the  courts  in  term,  and  any  one  of  the  judges  in  va* 
cation,  are  authorized  to  grant  this  remedy  upon  due  cause  being 
shown  them.  *  By  one  of  the  provisions  of  that  act,  however,  a 
prisoner  who  has  for  two  whole  terms  after  his  imprisonment,  wil- 
fully neglected  to  apply  for  a  Habeas  Corpus,  is  precluded  from 
obtaining  it  in  vacation,  and  must  wait  till  the  term  ensuing,  (x) 
In  term  time  the  application  grounded  upon  affidavits  is  made  by 
the  prisoner's  counsel,  and  in  vacation,  his  solicitor  lays  them  be- 
fore a  judge  at  chambers,  accompanied  in  both  cases  with  a  c«py 
of  the  warrant,  or  of  an  affidavit,  that  it  bad  been  denied,  (y) 
When  the  motion  is  made  to  the  court,  upon  just  cause  being 
shown,  a  rule  is  granted  for  the  writ  to  issue;  and  when  an  appli- 
cation is  made  to  a  judge  in  chambers  he  grants  his  fiat,  where- 
upon the  clerk  in  court  makes  out  the  Habeas  Corpus^  and  deli- 
vers it  to  the  solicitor  of  the  applicant,  (z)     The  writ  will  not,  it  is 


(p)  31  Car.  U  c.  2.  8.  10. 

!q)  Hawk.  b.  2.  c.  15.  s.  24. 
r)  3  Bla.C.  132.  Hend's  Prac.rS. 
WiluamaJ.  Habeas  Corpus.  Bac.  Ab. 
Habeas  Corpus,  B.  5.  Fortes.  140. 

(•)  See  form  of  Affidavit.    Hand's 
Prac.  519.  Post,  last  vol. 

(0    2    Mod.    306.      1    Lev.    1. 
3  Bla.  C.  132.   Hand's  Prac.  73.  Wil. 


liams  J.  Habeas  Corpus. 

(w)  Bac.  Ab.  Habeas  Corpus,  B.  2 
Hale,  147.    2  Inst.  53.   4  Tnst.  182. 

(w)  Sir  Tho.  Jones,  13.  Bac.  Ab* 
Halieas  Corpus,  \. 

(x)  31  Car.  II.  c.  2.  s.  4. 

h)  Hand's  Prac  73. 

(x)  Id.  ibid. 
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said,  be  granted  on  the  nuere  affidavit  of  the  prisoner;  but  tlie  ap- 
plication must  be  supported  by  other  evidence,  (a) 

The  writ  of  Habeas  Corpus  thus  obtained,  must  according  to  a  OF  the  writ 
particular  provision,  be  signed  by  the  proper  hand  of  the  judge  by  ^^^^^*  ^^f 
whom  it  is  granted,  under  a  penalty  of  51.  (c)     The  statute  of  requUites! 
Charles  the  Second  directs  alsp,  that  it  shall  be  signed  by  the  per-  {6) 
son  by  whom*  it  is  awarded;  and  it  has  been  held  that  without   pi36] 
this  form,  it  is  altogether  void,  and  no  one  is  bound  to  obey  it.  {d) 
And  in  order  that  no  one  should  plead  ignorance  of  its  nature,  the 
same  act  directs  that  it  shall  be  marked  in  this  manner  ^^  per  sta- 
tntam  tricesimo  primo  Caroli  Secundi  Regis."  (e)     It  is  to  be  di- 
rected to  the  person  in  whose  custody  the  applicant  is  actually  de- 
tained, whether  he  be  an  officer  concerned  in  the  public  administra- 
tion of  justice,  or  a  private  individual,  who  under  any  pretence,  as 
that  of  lunacy,  detains  another  against  his  will.  (/)     An  Habeas 
Coq>us  directed  in  the  disjunctive  to  the  sheriff  or  gaoler  is  bad,  but 
where  a  party  is  taken  by  a  warrant  of  the  sheriff,  the  writ  must  be 
directed  to  him,  for  in  contemplation  of  law,  the  prisoner  is  in  his 
custody,  and  the  writ  must  be  returned  with  the  body;  but  where 
the  prisoner  has  been  immediately  committed  to  the  custody  of  the 
gaoler,  as  in  all  criminal  cases,  it  must  be  directed  to  him.  (g) 
The  writ  is  then  delivered  by  the  prisoner's  solicitor  to  the  proper 
person  to  whom  it  is  directed.  (&) 

The  party  to  whom  the  writ  of  Habeas  Corpus  is  directed,  is,  ofthe  re- 
by  the  provisions  of  the  statute  of  Charles  the  Second,  bound  to  re-  ^^^P  *^  *^'^ 
turn  the  body  within  the  space  of  three  days,  if  within  twenty  ^"^  ^*^ 
ihiles;  ten  days,  within  a  hundred  miles;  and  within  twenty  days 
for  any  greater  distance;  and  if  he  refuse  so  to  do,  he  is  liable  for 
the  first  offence  to  a  penalty  of  lOOL,  and  for  the  second  of  2002.  {k) 
The  method  of  compelling  a  return  was  formerly  by  taking  out  an 
alias  and  a  pluries,  but  now  those  measures  are  seldom  employed, 
because  an  attachmerU  will*  immediately  issue  on  the  first  re-    [^137] 
fusal.  ({)    And  it  is  no  excuse  for  not  complying  with,  the  requisi- 
tion of  the  writ,  that  the  prisoner  has  not  paid  to  the  gaoler  the 
charges  allowed  by  the  act  for  his  conveyance,  but  the  court  will 
allow  them  on  the  return,  (m)     There  are,  however,  some  cases  in 

{a)  Cald.  246.    1  Leach,  255.  S.  C.  J.  Habeas  Corpus. 
but  sec  fomi.  Hand's  Prac.  519.  (A)  Hand's  Prac.  73. 

(c)  1  and  2  Ph.  and  M.  c.  13.  b.  7.  (k)  31  Car.  U.  c.  %  s.  2.  See  form 
Bac.  Habeas  Corpus,  B.  5.  of  returns,  Hand's  Prac.  521.  Post.  last 

(d)  Cowp.672.  vol. 

(ir)  31  Car.  II.  c.  3.  s.  3.  (/)  5  T.  R.  89.  Bac.  Ab.  HabeasCor- 

{/)  Godb.  44.  Bac.  Ab.  Habess  Cor-  pus,  B.  8. 

pas,  B.  6.  Williams  J.  Habeas  Corpus.  (m)  Sir  Thos.  Jones,  433.    1  Keb. 

(jjr)  Salk.  350.  Ld.  Raym.  586,  618.  272,  280.  Bac.  Ab.  Habeas  Corpus, 

Bac.  Ab.  Habeas  Corpus,  6.  WiUiams  B.  8.  Com.  Dig.  Habeas  Corpus,  E.  1. 

{6)  For  the  form  Ofthe  writ  see  2  Inst.  52,  3.  Hand's  Prac.  520.  Post,  last 
volume. 

(i)  As  to  the  return  in  eener&l,  see  Bac.  Ab.  Habeas  Corpus,  B.  8,  9, 10, 
11,  12. 
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wftch  the  person  is  warraDted  in  returaing,  instead  of  the  body,  the 
reasons  of  the  prisoner's  detention.  Thus  by  the  express  excep- 
tion of  the  statute,  he  is  not  obliged  to  bring  up  one  wbo  is  charged 
with  treason,  or  felony,  plainly  expressed  in  the  warrant  of  com- 
mitment; or  in  prison  for  any  civil  cause  of  action,  or  in  execution 
upon  process  after  judgment,  from  any  court  of  competent  jurisdic- 
tion, (n)  The  return  must  show  by  whom  and  for  what  cause  the 
Erisoner  was  committed,  (o)  A  return,  however,  alleging  him  to 
aye  been  committed  on  suspicion  of  treason,  has  been  held  suffi- 
cient, (p)  And  it  will  not  be  rendered  invalid  by  mere  want  of 
form,  if  it  discloses  a  good  cause  of  detainer,  (f)  The  remedy  for 
a  false  )or  improper  return,  is  by  an  action  on  the  case  against  the 
officer,  at  the  suit  of  the  party  aggrieved  to  recover  damages;  and 
by  indictmi4lt  for  the  injury  to  public  justice,  (r) 

When  the  body  is  returned  by  the  officer  to  whom  the  writ  is 
directed,  he  is  to  certify  the  day  and  cause  of  the  caption  and  de- 
tainer, as  in  case  of  an  excuse  for  not  bringing  the  individual.  ("^^ 
At  the  same  time,  the  magistrate,  in  obedience  to  a  certiorari, 
u^ally  issued  from  the  crown  office  with  the  Habeas  Corpus, 
returns  the  depotitiona  upon  which  the  commitoMnt  was  founded, 
{"^128]  in  order  that  tiie  court  may  be  furnished  with  the  means  of"^  judg- 
ing in  what  way  they  should  dispose  of  the  prisoner,  {t)  But 
where  the  party  is  in  custody  under  the  sentence  of  a  court  of  com<»- 
petent  jurisdiction  to  try  his  offence,  it  is  sufficient  to  return  Aat 
fact,  without  stating  the  particulars  of  the  original  charge  against 
him;  («)  nor,  if  the  commitment  were  made  out  by  order  of  a 
court  of  record,  is  it  necessary  to  set  it  forth  in  its  precise  lan- 
.  gnage,  as  must  be  done  when  it  is  merely  given  under  the  hand 
of  an  individual  roagbtrate.  (w) 
Proceed-  When  the  prisoner,  with  the  depositions  and  warrant  of  com- 
ings on  mitment,  with  the  Habeas  Corpus,  are  duly  returned,  the  court 
the  return.  ^^  ^^  consider  whether  they  will  discharge,  bail,  or  remand  hin; 
and  they  may  take  a  reasonable  time  for  this  purpose,  and  may 
bail  him  de  die  in  diem,  or  direct  him  to  be  detained  in  custody, 
till  they  have  come  to  a  decision,  (x)  And  though  by  the  petition 
of  right,  (y)  die  court  must,  within  three  days,  discharge,  bail,  or 
remand  the  prisoner:  it  is  said  a  commitment  to  the  Marsfaahea  is 
a  remanding  within  the  statute,  and  it  has  been  ruled,  diat  the 
King's  Bench  may  remand  him  to  the  same  gaol  from  whence  he 
came,  and  order  him  to  be  brought  up  from  time  to  time,  until 

» 

(n)  31  Car.  II.  c.  3.  a.  2  and  3.  Habeas  Coapus,  6. 

fo)  Cro.  Car.  507.  Vaugh.  37.  2  s.  (#)  Vaugh.  137.  Bac.  Ab.  Habeas 

Tnst.  55.  Com.  Dig.  Habeas  Corpus*  Corpus,  B.  9. 

£.  1.  (<)  3  Bast,  157.  Cald.  295. 

(p)  Psim.  558.    Com.  Dig.  Habeas  (»)  1  East,  306. 

Corpus,  E.  2.  (w)  3  Salk,  92,  3. 

(7)  5  Mod.  22. 1  Salk.  348.  Com.  (x)  5  Mod.  22.   Bac.  Ab.  Hab^ss 

Dig.  Habeas  ('orpus,  E.  2.  Corpus,  B.  13. 

(r)  Salk.  349.  6  Mod.  90.  Bac.  Ab.  {y)  17  Car.  I.  c  10. 
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they  iia?e  determined  to  dischai^e,  or  order  him  to  be  detained  Ih 
prison,  {z)  Upon  the  writ  being  retamed,  the  counsel  for  the 
prisoner  may  move  to  file  the  return,  and  that  the  prisoner  may  be 
called  into  court  and  the  return  read,  which  being  done  the  coun« 
sel  may  proceed  to  argue  the  illegality  of  the  commitment,  and 
his  right  to  be  discharged  or  bailed,  (a)  If  the  court  ascertain 
that  there  was  no  pretence  for  imputing  to  the  prisoner  any  indict- 
able offence,  they  will  discharge  him;  in  which  case,  however,  the 
discharge  will  not  of  itself  enable  the  party  to  support  any  action*  [*129] 
against  the  committing  magistrate  or  officer,  (b)  But  it  is  more 
usual  to  bail  or  remand  him  according  to  the  nature  of  the  charge, 
and  the  probability  of  his  being  ultimately  convicted.     If  it  ap- 

Sars  from  the  return  that  the  party  was  committed,  even  by  the 
ouae  of  Commons,  in  a  case  palpably  and  evidently  arfaitraVy, 
unjust,  and  contrary  to  law,  the  court  may  dischai^e  or  bail  the 
party  according  to  their  discretion,  (c) 

The  court  of  IQng's  Bench  may  bail  any  man  according  to  their  or  Bailing 
discretion,  on  the  return  of  the  habeas  corpus,  but  in  the  rules  ^®  prison- 
which  they  observe  they  are  guided  by  a  series  of  decisions;  {d)  ^^' 
for  the  discretion  to  be  exercised  by  a  court  of  justice  is  not  a  wild, 
but  a  sound  discretion;  and  to  be  confined  vrithin  those  limits  to 
which  an  honest  man,  competent  to  discharge  the  duties  of  his 
office,  ought  to  confine  himself,  (e)  We  do  not  find  that  the  mere 
informality  of  the  warrant  of  commitment  is,  of  itself,  a  sufficient 
ground  for  discharging  or  admitting  to  bail;  fi>r  the  court  will  look 
into  the  depositions  returned,  and  if  the  facts  there  sworn  t9  seem 
to  amount  to  felony,  they  will  remand  the  party  to  prison,  (f) 
And,  on  the  other  hand,  even  though  the  commitment  be  regular; 
the  court  will  examine  the  proceedings,  and  if  the  evidence  appear 
altogether  insufficient,  will  admit  him  to  bail;  for  the  court  will 
rather  look  to  the  depositions  which  contain  the  evidence,  than  to 
the  commitment,  in  which  the  justice  may  have  come  to  a  false 
conclusion,  (g)  A  man  charged  with  murder  by  the  verdict  of 
the  coroner^s  inquest  may  be  admitted  to  bail,  if  it  appear  by  the 
depositions  to  amount  only  to  manslaughter,  though  not  after  the 
finding  of  an  indictment  by  the  grand  jury;  the  reason  for  which 
distinction  may  be,*  that  in  the  first  case  the  court  have  the  depo-  [*130] 
sitions  to  examine,  whereas  in  the  latter  case  the  evidence  is  secret, 
and  does  not  admit  of  a  summary  revision,  (h)  It  is  in  fact  to  the 
dejpositions  alone  ttiat  the  court  will  look  for  their  direction,  for 


(t)  Vent.  330,  346.   Bac.  Ab.Ha-  f/J  Ante,  113.  3  East,  157.   CaM, 

beas  Corpus,  B,  13.  295.     I  Leach,  270.  id.  484.    2  T.  R. 

(o)  8  T.  R.  314.  Hand.  Prac.  521,  257.    ^East,  P.  C.  1018.    2  Stra.  911, 

in  notes.  note  1.    See  form  of  Remand,  3  East, 

(b)  14  East,  82,  94, 5.  157,  and  post.  last  vol. 

{^c)  14  East,  150.  ( g)  Id.  ibid.    Cald.  296,  7.    2  Stra. 

{d)  See  the  cases  Com.  Dig.  Bail,  911,  note  1. 

F.  1  to  10.  (A)  2  Stra.  911, 1242. 

(«)  4  T.  B.  757.    4  Burr.  2539. 
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Where  a  felony  is  positively  charged  they  will  refuse  to  bail,  thotigli 
an  alibi  be  supported  by  the  strongest  evidence,  (t)  Nor  will  the 
court  at  all  admit  of  extrinsic  evidence,  so.  that  they  refused  to 
examine  whether  a  man,  brought  up  before  them,  had  been  pre- 
viously acc^uitted  of  a  charge  precisely  similar,  (k)  And  the  court 
refused  to  bail  a  person  for  receiving  stolen  goods,  the  defendant's 
affidavit  admitting  the  receipt  of  the  goods,  but  denying  that  he  knew 
them  to  be  stolen^  because  that  was  a  fact  triable  only  by  a  jury,  and 
it  would  be  o£  dangerous  consequence  to  allow  such  proceedings,  as 
it  might  induce  prisoners  generally  to  lay  their  case  before  the 
court,  who,  instead  of  the  jury,  would  be  called  upon  to  try  the 
truth  of  the  fact  for  which  Uiey  were  committed.  (I)  Nor  will  the 
court  allow,  at  the  request  of  the  party  accused,  an  inspection  of  a 
pefson  whom  he  has  stabbed,  in  order  to  ascertain  that  he  is  out  of 
danger,  that  the  prisoner  may  be  admitted  to  bail,  (m)  We  may 
also  gather,  that  the  illness  of  the  prisoner  is  not  alone  a  sufficient 
reason  to  bail  him;  (n)  though  a  person  convicted  of  a  libel  has 
been  so  indulged,  between  conviction  and  judgment,  on  account  of 
very  severe  disease,  (o)  And  even  where  it  is  alike  uncertain  from 
the  depositions  and  the  commitment  whether  a  felony  is  chai^d^- 
if  it  appear  that  the  defendant  has  been  guilty  of  a  great  misde- 
meanour, the  court  will  require  very  ample  securities,  {p) 

[*131]  But  the  principal  ground  for  bailing  upon  habeas  corpus,*  and 
indeed  the  evil  the  writ  was  chiefly  intended  to  remedy,  is  the 
neglect  of  the  accuser  to  prosecute  in  due  time.  Even  in  case  of 
high  treason,  where  the  party  has  been  committed  upon  the  warrant 
of  the  secretary  of  state,  after  a  year  has  elapsed  without  prosecu- 
tion, the  court  will  discharge  him,  upon  adequate  security  being 
given  for  his  appearance,  (q)  And,  so  also,  after  any  unreasonable 
delay,  in  case  of  felony,  or  any  inferior  offences,  (r) 

Amount  of  The  habeas  corpus  act  (a)  directs,  that  where  a  judge  bails  in 
vacation,  he  shall  discharge  the  prisoner,  taking  his  recognizance, 
with  one  or  more  surety  or  sureties,  in  any  sum  according  to  their 
discretions,  having  regard  to  the  quality  of  the  prisoner,  and  nature 
of  the  offence,  for  his  appearance  in  the  King's  Bench,  or  at  the 
assizes,  &c.  or  in  such  other  court  where  the  offence  is  properly 
cognizable,  as  the  case  shall  require,  and  then  shall  certify  the  writ 
of  habeas  corpus,  with  the  return  thereof,  and  the  recognizance, 
into  the  court  where  such  appearance  is  to  be  made.  The  rule  is, 
where  the  offence  is  prima  facie  great,  to  require  good  bail;  mode- 
ration nevertheless  is  to  be  observed,  and  such  bail  only  is  to  be 

(i)  2  St w.  1138.  Ante,  99. 

m  2  Stm.  851.    1  Barnard,  350.  S.         (o)  1  Stra.  9. 
C.    2Barnarcl,83.but8ce2.Barnar£l,         (/»)  1  Leach,  184.    2T,R.25r.     1 

37 1 .  Stra.  5.    1  Barnard,  41 . 

(0  Cases,  K.  B.  96.  (g)  1  Stra.  4.    Gilb.  L.  8c  E.  310. 

(w)  1  Stra.  546,  7.  (r)  Andr.  64, 5. 

(n)  I  Stra.  4,  5.     I  Lcacli,  117.         COSlCar.Tl.c.  2.S.5. 
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required  as  the  party  is  able  to  procure;  for  otherwise  the  allowance 
of  bail  would  be  a  mere  colour  for  imprisoning  the  party  on  the 
eharge.  (t) 

The  number  and  sufficiency  of  the  bail,  and  notice  of  bail,  and 
form  of  the  recognizance,  when  the  habeas  corpus  is  returnable  in 
the  court  of  King's  Bench,  have  been  considered  when  the  subject 
of  bailing  before  magistrates  was  examined,  (ti)  The  recognizance 
of  bail  taken  in  the  King's  Bench  upon  a  habeas  corpus  is  to  appear 
at  the  next  gaol  delivery  for  the  proper  county,  or  other  court  in 
which  the  defendant  is  to  be  tried  {w)  If*  the  warrant  of  commit- 
ment should  prove  to  be  defective,  but  it  appears  from  the  deposi- 
tions that  the  defendant  is  charged  with  felony,  the  court  will  re- 
mand him  upon  a  special  rule,  (x) 

Besides  the  writ  of  habeas  corpus  ad  subjiciendum,  there  is 
another  writ  of  habeas  corpus  ad  deliberandum  et  recipiendum, 
which  lies  to  remove  a  prisoner  to  take  his  trial  in  the  county 
where  the  offence  is  committed;  (y)  and  which  proceeding  is  re- 
cognized by  the  statute  of  Charles  the  Second,  (z)  and  also  by  the 
38  GeOd  III.  c.  52.  By  this  writ  a  secretary  of  state  may  send  a 
prisoner  charged  with  having  committed  an  offence  in  Ireland  to 
that  part  of  the  kingdom  to  take  his  trial,  or  if  the  crime  was  per- 
petrated in  England,  and  he  is  taken  in  Ireland,  may  send  him  here 
by  a  similar  process,  (a)  When  a  defendant  is  in  execution  at  the 
king's  suit,  he  cannot  be  brought  up  by  habeas  coq>us  to  be  charged 
with  an  indictment  without  notice  to  the  Attorney  General.  (&) 

The  writ  of  habeas  corpus  cum  causa  may  be  issued  by  tne  bail 
of  a  prisoner  who  has  been  taken  upon  a  criminal  accusation,  in 
order  to  render  him  in  their  own  discharge,  (c)  And  upon  the 
return  of  this  writ  the  court  will  cause  an  exoneretur  to  be  entered 
on  the  bail  piece,  and  remand  the  defendant  to  his  former  cus- 
tody, (d) 


[*1S2} 


Habeas 
Corpus  ad 
deliberan- 
dum et  re- 
cipiendum 


Habeas 

Corpus 
cum  ca(!^ 


(/)  2  Wils.  159. 

(u)  Ante,  99, 103.  See  also  Com. 
Di^.  Bail,  G.  1.  K.  1.  See  form  of 
notice  of  bail  at  Judge's  Chambers^ 
Hand,  Prac.  522.  post,  last  vol. 

(v)  Gilb.  U  &  E.  4. 

Ix)  3  East,  166.  where  see  the  form 
•f  a  rule  for  this  purpose,  and  post. 


last  vol. 

(if)  Use.  Abr.  Habeas  Corpus  A. 

rz)31Car.  U.c2.  s.  16. 

(a>  3  Esp.  174.  where  see  form  Ld. 
Castiereagn*s  warrant. 

(6)  2  Barnard,  114. 

(c)  Tidd,  405, 408, 4,17,  et  post. 

(M)  Id.  ibid. 
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IV. 


OF  THE  COURTS  OP  CRIMINAL  JURISDICTION,  AND 
THE  TIME  AND  MODES  OP  PROSECUTION. 


pi33]        The*  party  suspected,  being  thus  secured,  it  becomes  material, 
for  the  prosecutor  to  determine  in  what  court  he  should  institute 
the  subsequent  proceedings.     It  is  not,  however,  proposed  to  con- 
sider every  tribunal  before  which  criminal  matters  may  possibly 
arise,  but  only  those  courts  which  are  more  frequently  resorted  to 
for  the  trial  and  punishment  of  offenders.     Of  the  inferior  kind, 
are  the  general  and  quarter  sessions  of  the  peace.     Of  the  supe- 
rior order,  the  assizes,  including  the  commissions  of  oyer  and  ter- 
miner, general  gaol  delivery,  assize  and  Nisi  Pritis — courts  un- 
der   special   commissions — ^the    A^^miralty    sessions — and    the 
court  of  King's  Bench.     A  transient  notice  of  some  other  courts  of 
criminal  jurisdiction  of  ]es6  note  will  close  this  part  of  our  in- 
quiries. 
The  courts      ^^  ^iH  commence  our  examination  of  the  courts  of  criminal*" 
of  general  jurisdiction  with  the  sessions  of  the  peace,  for  though  its  jurisdic- 
and  Quar  y^^j  j^  |ggg  extensive,  it  is  the  tribunal  before  which  the  greater 
sionsofthe  number  of  criminal  accusations  are  preferred,  inasmuch  as  misde- 
Peuce,  (•)  meanours  and  clergyable  felo nies  are  more  numerous  than  higher 
[*134]   offences. 

The  term  ''  Session  of  the  Peace''  is  used  to  designate  a  sitting 
of  justices  for  the  execution  of  those  purposes,  which  are  confided 
to  them  by  their  commission,  and  by  several  acts  of  parliament,  (a) 

*  As  to  this  court  in  general,  see  Dalt.  J.  c.  185.  3  Hale,  42  to  53.  Hawk. 
b.2.  c.  8.  4  Bla.  Com.  371.  Com.  Dig.  Justices  of  the  Peace,  D.  l.Bac.Abr. 
Court  of  Sessions.  Rum  J.  Justiceof  the  Peace  U.  and  Sessions.  Williams  J. 
JusMce  of  the  Peace  III.  and  Sessions.  Imp.  Off.  Sher.  Sessions,  2nd  Ed.  349. 
Dick.  J.  Pe^ce  Justices.    Dick.  Sess.  per  tot.  Gisb.  Duties  Man,  1  vol.  432. 

(a)  Dick.  Sess.  1. 
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Of  these  sessions  (here  are  four  kinds-petit,  special,  quarter,  and  ge* 
neral  sessions;  the  first  of  which  is  a  mere  private  meeting  of  justices 
on  their  own  motion,  and  the  second  an  assembly  summoned  for 
a  particular  purpose,  as  licensing  ale-houses,  or  appointing  the 
overseers  of  a  parish,  (fc)  We  have,  therefore,  only  to  notice 
the  two  latter  which  oniy  differ  as  to  the  times  in  which  their  sit- 
tings are  holden. 

The  general  quarter  sessions  of  the  peace  is  a  court  of  record, 
holden  before  two  or  more  justices,  one  of  whom  must  be  of  the 
qaorum.  (c^  This  court  must,  by  the  statute  2  Hen.  v.  c.  4.  be 
held  four  times  in  every  year,  in  every  county  of  England,  and 
oftener  if  occasion  shall  require.  The  times  originally  specifi- 
ed, were  the  first  week  after  Michaelmas  day,  the  first  week  after 
the  Epiphany,  the  first  week  after  the  close  of  Easter,  and  the 
first  week  after  the  translation  of  St.  Thomas  the  martyr,  or  the 
seventh  of  July,  and  Tuesday  has  been  the  day  usually  chosen. 
On  this  statute  it  is,  that  the  two  kinds  of  general  and  quarter 
sessions  are  founded;  the  latter  on  the  specific  requisition,  the  for- 
mer on  the  concluding  words  which  allow  of  more  frequent  assem- 
blies. The  quarter  sessions  are  indeed  only  a  species^  of  general  [*1S5] 
sessions,  but  have  the  same  power,  and  even,  in  some  instances,  a 
more  extensive  authority.  They  are  both  holden  in  every  county 
throughout  the  kingdom,  the  former  at  the  times  directed  by  the 
statute,  the  latter  in  the  intermediate  periods.  The  54  Geo.  III. 
c.  84.  akers  the  time  of  holding  the  Michaelmas  quarter  sessions, 
except  in  London  and  Middlesex;  and  enacts  that  in  other  counties 
and  places  in  England  and  Wales,  and  in  Berwick  upon  Tweed, 
the  quarter  sessions  at  this  time  of  year  shall  be  holden  in  the  first 
week  after  the  eleventh  of  October.  The  other  sessions  remain 
as  appointed  by  the  ancient  provision.  In  the  construction  of 
this  act,  it  is  said,  that  if  the  feast  day  fall  on  Sunday,  the  sessions 
are  to  be  holden  in  the  week  following,  (d)  In  fact,  however, 
they  take  place  on  different  days  in  different  counties,  and  are 
good  as  quarter  sessions,  though  on  different  days  from  those 
named  in  the  statute  of  Henry;  for  that  provision  is  only  directory 
and  \n  the  affirmative;  and,  therefore,  it  taken  once  a  quarter,  ac- 
cording to  the  general  direction  of  17  Ric.  IL  c.  10.  they  will  be 
valid,  (e) 

The  sessions  for  the  county  of  Middlesex,  and  the  cities  of 
London  and  Westminster,  are  governed  by  regulations  which 
differ  in  some  respects  from  those  which  prevail  in  every  other 
part  of  the  kingdom.  It  is  singular  that  the  14  Hen.  VI.  c.  4. 
provides  that,  in  Middlesex,  it  should  suffice,  if  the  sessions  were 


(^^  Burn  J.  Sessions.    Williams  J.  when  in  Latin  **  Quorum  ununt  esse 

Seaaions.  Dick.  Sess.  3, 4.  Tolumus,  (kc.** .  See  the  meaning  fur- 

(c)l^lt.J.  c.  185.    2  Hale,   167.  ther  explained,  Burn  J.    Justices  of 

Barn  J.  Indictment  IX.  Burn  J.  Set-  the  Peace,  II.     1  Bla.  Com.  3al. 
sions.    Williams.  J.   Sessions.    The  (<^)  2  Hale,  49.  Dick.  J.  Scs<«ioHS. 

tenn  qiwnm  is  from  the  coxnipiaBlon        (0  ^  Hale,  50.    Dick.  J.  Srss'ions 
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held  twice  iu  the  year,  leaving  the  magistrates  at  liberty  to  convoke 
thenfi  oftener,  if  circumstances  should  render  it  requisite.  The  change 
of  times,  by  which  the  population  of  this  counly  has  been  greatly 
increased,  has  made  it  necessary  to  hold  the  sessions  eight  times 
instead  of  twice.  Four  of  these,  called,  as  in  other  places,  the 
quarter  sessions,  are  held  not  exactly  at  the  times  prescribed  by 

[''^ISG]  the  statute,"*^  but  as  near  to  them  as  convenience  will  admit;  the 
other  four,  termed  general  sessions,  are  taken  in  the  intervening 
periods;  but  both  have  equal  jurisdiction  to  take  and  try  indict- 
ments, unleb  in  cases  excepted  by  particular  statutes,  (f)  In  Mid- 
dlesex also  the  justices  have  a  commission  of  oyer  and  termi- 
ner, which  they  hold  as  often  as  the  return  of  the  sessions  of  the 
peace,  calls  on  them  to  hear  and  determine  the  offences  within 
their  district.  They  sit  in  both  capacities  at  Hick's  HLall,  and 
exercise  their  several  functions  as  occasion  requires,  {g) 

Within  the  county  of  Middlesex  is  the  city,  borough,  and 
town  of  Westminster,  which  has  a  distinct  commission  of  the 
peace,  by  which  the  justices  hold  four  quarter  sessions  of  the 
peace  every  year,  and  have  power,  by  their  commission,  to  take 
cognizance  of  offences  committed  in  the  precinct  of  St.  Martin 
le  Grand,  London,  and  twice  in  evei^  year,  adjourn  the  session 
of  the  city  and  liberty  of  Westminster,  to  the  court-house  of  such 
precinct  of  St.  Martin  le  Grand. 

At  both  the  last  mentioned  sessions,  indictments  are  preferred 
for  felonies,  burglaries,  &c.  which,  when  returned  by  the  grand 
jury  into  court,  are,  by  the  respective  clerks  of  the  peace,  trans- 
mitted to  the  sessions-house  in  the  Old  Bailey,  where  the  sessions 
of  oyer  and  terminer  and  general  gaol  delivery  of  Newgate,  for 
the  cityof  London  and  the  county  of  Middlesex,  are  holden  eight 
times  in  the  year,  in  the  same  weeks  in  which  the  sessions  at  the 
iiew  sessions-house  are  holden.  The  practice  i*  Middlesex  was, 
in  the  case  of  the  King  v.  Atkinson,  {h)  stated  to  be  thus;  that  the 
sessions  of  the  peace  and  of  oyer  and  terminer  for  the  county  of 
Middlesex  are  holden  at  the  same  time,  and  in  the  same  court, 
but  opened  and  adjourned  by  separate  proclamations:   the  jurors 

PI  371  under  both'commissions*"  are  the  same  persons;rand  it  is  the  general 
practice  to  swear  such  jury  as  well  under  the  commission  of  the 
peace  as  of  oyer  and  terminer;  that  at  the  sessions  or  a  convenient 
time  after,  in  the  session-book  are  entered  memorandums  of  the 
days  of  holding  the  sessions,  as  well  under  the  commission  of  the 
peace  as  of  oyer  and  terminer,  the  names  of  the  justices  and  en- 
tries of  the  proceedings  in  respect  to  indictments,  recogniz- 
ances, &c.  or  a  summary  thereof  from  several  official  papers, 
documents,  and  memorandums  taken  at  the  time. 


(/)  Per  De  Grey,   Ch.  J.  2  Bla.         {g)  1  Burr.  11.   HuUock,  539.  n.  A. 
Bt'p.  1051.  2  Hale,  49,  50.  B»c.  Abr.      Cro.  C.  C.  14. 
Court  of  Sessions.  Cro.  C.  C.  13.  (A)  1  Saund.  249.  note  1. 
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Although  the  city  and  liberty  of  Westminster  has  a  separate 
commission  of  the  peace  from  that  of  the  county  of  Middlesex,  yet 
indictments  for  offences  committed  within  such  city  and  liberty, 
(except  the  precinct  of  St.  Martin  le  Grand,  London,)  are  witbin 
the  cognizance  of  the  session  of  the  peace  of  the  county  of  Mid- 
dlesex, and  it  is  much  better  to  prefer  indictments  at  the  county 
seasions  for  misdemeanours  committed  in  the  liberty  of  Westmin- 
ster, than  at  the  session  for  that  liberty,  because  there  are  eight 
sessions  yearly  for  the  county,  and  but  four  for  the  liberty;  and 
therefore  an  indictment  may  be  determined  at  the  sessions  for  the 
former,  in  half  the  time  that  it  would  be  at  the  latter,  (t)  And  if 
a  party  is  bound  by  recognizance  to  prefer  a  bill  of  indictment, 
and  prosecute  for  an  offence  at  the  next  session  of  the  peace  to 
be  holden  for  the  city  and  liberty  of  Westminster,  and  the  party  so 
bound  prefers  a  bill  for  the  same  offence  at  the  session  for  Middle- 
sex, it  is  considered  as  a  compliance  with  the  terms  of  his  recog- 
nizance, (k)  At  common  law,  the  sitting  of  the  court  of  King^s 
Bench  suspended  the  power  of  justices  to  hold  their  sessions  in  the 
county  where  it  proceeded;  ({)  but  the  32  Geo.  III.  c.  48.  enacts, 
that  when  any  session  of  the  peace,  and  session  of  oyer  and  terminer, 
holden  before  the  justices  of  the  peace  for  the  county*  of  Middlesex,  pi  38] 
shall  have  been  beguabefore  tbeessoign  day  of  any  term,  that  the  ses- 
sion may  be  continued  until  the  business  thereof  has  been  concluded, 
notwithstanding  the  happening  of  such  essoign  day,  or  the  sitting 
of  the  court  of  King^s  Bench  in  the  county  of  Middlesex. 

The  court  of  general  quarter  sessions  .of  the  peace,  as  far  as 
respects  its  jurisdiction  to  hear  and  determine  indictments,  appears 
to  owe  its  origin  to  the  statutes  18  Ed.  III.  c.  2.  and  34  Ed.  III. 
c.  1.  At  first,  the  justices  were  only  conservators  of  the  peace, 
and  the  subsequent  power  to  hear  and  determine  given  by  these 
statutes,  means  only  that  such  an  authority  may  be  delegated  to 
them  by  commission,  (m)  For  this  reason  it  is,  that  a  caption  of 
an  indictment  found  at  the  sessions,  must  show  that  the  commission 
gave  the  court  jurisdiction  over  the  offence,  as  this  cannot  be  in- 
tended, (n)  It  has  been  said,  that  the  commission  of  the  peace 
was  altered  into  the  present  form  immediately  after  making  those 
statutes;  (o)  but  some  authors  state,  that  it  was  settled  as  we 
find  it  at  present  by  the  judges  about  the  thirty-third  year  of  Queen 
Elizabeth,  (p)  The  jurisdiction  over  indictments  may  be  collected 
from  the  terms  of  the  commission;  the  precedent  of  which  is  given 
in  the  last  volume,  {q)  and  which  directs  the  justices  to  inquire  the 
truth  by  the  oath  of  good  and  lawful  men  of  their  county,  and  to 


7W. 


(f)  See  the  practice  in  Cro.  C.  C.  (n)  1  S<ra.  442. 

37.    8  Ed.  14.  5.  {o)  1  Stra.  442.    1  Bla.  C.  351. 

(i)  Cro.  C.  C.  13, 14.  (p)  Hawk.  b.  2.  c.  8.  a.  8. 

{l)  9  Co.  118.  b.  (9)  See  form,  post.  last  vol.  an(l  1 

(m)  1  Bla^Com.  351.    %  Stra.  442.  Stra.  442. 
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bear  and  determine  ^^  all  felonies^  poumw^Sy  encfaaotmeots,  sor- 
^^  ceries,  arts,  magic,  irespasses^foreslaUings,  regralir^Sj  engrosg- 
^^  i$^8  and  extartiana^  and  all  other  crimes  and  offences  rf  which 
suehjuetiees  may  or  ou^  lawfully  to  inquirCj'^  subject  to  this  cau- 
tion; ^^  that  if  a  case  of  difficulty  shall  arise,  they  shall  not  proceed 
"  to  give  judgment  except  in  the  presence  of  some  justice  of  one  of 
'^  the  benches  or  of  assize. ''  (r)  ^ 

P1391  Higfa*^  treason  is  not  mentioned  in  the  commission,  and  therefore 
the  quarter  sessions  have  no  jurisdiction  to  try  that  offence,  tbongh 
the  justices  may  commit  the  offender  to  take  his  trial  before  a  higher 
tribunal,  {s)  But  by  virtue  of  the  express  terms  of  the  commission, 
this  court  has  jurisdiction  over  all  felonies,  though  in  consequence 
of  the  caution  not  to  proceed  to  judgment  in  cases  of  difficulty,  it  is 
now  the  common  practice  to  try  only  petty  larcenies  and  misde- 
meanours in  this  court;  and  felonies  of  a  higher  nature,  as  murders 
and  felonies,  upon  eonviction  of  which  the  prisoner  must  pray  the 
benefit  of  clergy,  or  the  benefit  of  the  statute,  are  usually  remitted 
for  a  more  solemn  trial  to  the  assizes,  (t)  The  sessions,  however, 
have  jurisdiction  over  capital  offences  ot  this  nature;  and,  if  they 
do  proceed  to  judgment,  in  cases  of  difficulty,  their  judgment  is  not 
void,  but  is  effectual  till  reversed  for  real  error  by  a  superior  tri- 
bunal. (ii)  This  court,  however,  has  no  jurisdiction  over  iorgery  (w) 
or  perjury  at  common  law,  (x)  the  principal  reason  of  which  excep- 
tions is  said  to  be,  that  as  the  chief  end  of  tbe  institution  of  the 
office  of  these  justices  was  the  preservation  of  the  peace  against 
personal  wrongs  and  open  violences,  and  the  word  trespass,  in  its 
most  proper  and  natural  sense,  is  taken  for  such  kind  of  injuries, 
it  should  be  understood  in  that  sense  only  in  the  statute  and  com- 
mission, or  at  the  most  to  extend  only  to  such  other  offences,  as  have 
a  direct  and  immediate  tendency  to  cause  a  public  disturbance,  (y) 

PI  401  T^^^^  excepiions,  however,  are  now*  considered  to  rest  more  upon 
authority  than  principle,  (z) 

The  term  trespasses  in  the  commission,  subject  to  these  excep- 
tions, not  only  includes  direct  breaches  of  the  peace,  but  also  all 
such  offences  as  have  a  tendency  theretOy  and,  on  that  ground,  con- 
spiracies have  been  bolden  to  be  cognizable  by  the  sessions,  not  as 
actual  breaches  of  the  peace,  but  as  tending  to  produce  them,  (a) 


(r)  See  Ixst  vol.  and  Hawk.  b.  2.  c. 
8.  ».  9.  2  Hale,  42. 43.  The  parts  of 
the  commisftion  are  ably  commented 
upon,  in  2  Hale,  42,  &c.  Hawk.  b.  2.c. 
8.  s.  37, 57, 59,  ami  in  Burn  J.  Justices 
of  the  Peace,  s.  2. 

(«)  3  Hale,  44.  PUwk.  b.  2.  c.  8.  s. 
59.  Rac.  Ab.  Justices  of  Peace,  E. 
Dick.  Seas.  104. 

(I)  4  Bla.  C.  271.  n.  2.  234.  n.  6.  2 
Haltt^  46.  Hawk.  b.  1  c.  8.  s.  57,  Bac. 
Ab.  Justices  of  Peace,  E.  2.  Cro.  C. 
C.  14.    Dick.  Sess.  104,  5. 


(ti)  Umb.  50.    2  Hale,  46. 
(tp)  Hawk.  b.  2.  c  8.  s.  64.    1  Salk. 
406.  1  East,  173.   Cro.  Elis.  601, 697. 

2  East,  18,  22,  23. 

(x)  Id.  ibid.  2  Stra.  1088.  2  Ld. 
Rayni.1144.  18alk.406.  Cro.C.C. 
rEd.630.n.    8  Ed.  376. 

[^)Hawk.b.2.  c.  &8.64. 

[x)  2  East,  15, 18,  20,  22, 23. 

(n)  2  Eaat,  ^,  23.   1  Bla.  llep.  368. 

3  Burr.  1320.    Hawk.  b.  2.  c.  8.  s.  63. 
Dick.  Sess.  105. 
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And,  for  the  same  reason,  to  solicit  a  servant  to  steal  his  master's 
goods,  is  an  offence  indictable  in  this  court,  (b) 

Assaults  and  batteries,  (c)  barratry,  (d)  libels,  (e)  night-walking, 
and  haunting  of  bawdy-boases,  (/)  forestallings,  regratings,  en- 
grossings,  and  extortions,  are  expressly  uanaed  in  the  commission,  (g) 
So  perjury  upon  the  statute  5  Eliz.  c.  9.  is  indictable  before  the 
justices  of  sessions,  because  it  is  so  appointed  by  the  particular 
proyisions  of  that  act.  {h)  But  the  court  of  sessions  cannot  trj  any 
new  created  offence  without  express  power  given  them  by  the 
statute  which  creates  it.  (t)  They  have,  tberelbre,  no  jurisdiction 
in  the  case  of  usury,  (fc)  But  under  the  general  words  in  the  com- 
mission, ^^  and  of  all  and  singular  other  crimes  and  offences  of 
which  the  justices  of  our  peace  may,  or  ouglit  lawfuHy  to  inquire,^' 
the  vast  number  of  offences  over  which  justices  have  a  jurisdiction 
given  them  by  many  statutes,  and  which*^  are  not  particularly  men-  [^141] 
tioned  in  the  commission,  seem  to  be  included.  ({) 

In  practice,  most  of  the  prosecutions  of  smaller  misdemeanours 
and  offences  not  amounting  to  felony,  ought  to  be  instituted  in  this 
conrt,  and  not  at  the  assizes,  (m)  though  they  may  be  afterwards, 
IB  general,  removed  by  certiorari  into  the  King's  Bench.  In 
most  corporate  towns,  there  are  quarter  sessions  kept  before  justices 
of  their  own,  within  their  respective  limits,  which  have  exactly 
the  same  authority  as  the  general  quarter  sessions  of  the  county, 
except  in  a  very  few  instances,  (n)  And  the  king  may  grant 
commissions  of  the  peace,  not  only  for  the  whole  county,  but  for 
any  particular  district  within  it,  exclusive  of  the  jurisdiction  of 
the  justices  for  the  county  in  which  it  lies;  but  the  latter  can 
only  be  affected  by  a  non-intromittant  clause  expressly  prohibit- 
ing them  from  interfering  in  the  courts  held  for  the  smaller  divi- 
sion, (o) 

The  courts  held  in  every  county,  on  the  circuits  commonly  The  At- 
called  the  Assizes^  next  require  our  attention.     They  are  held  "**^*- 
before  the  king's  commissioners,  among  whom  are  usually  two  of 
the  judges  of  the  courts  at  Westminster  twice  in  every  year,  in 
every  county  of  the  kingdom,  except  the  four  northern  ones,  where 
they  are  held  only  once,  and  London  and  Middlesex,  where  they 


(6)  3EastRep.  5. 
(c)HBwk.  b.  2.  c.  8.  s.  63.     Bac.  Ab. 
Justices  of  the.  Peace,  E  3. 

(d)  2  Satind.  308.  n.  1.  Hawk.  b. 
2.  c*  8.  8.  65.  Bac.  Ab.  Justices  of 
Peace,  E  3. 

(e)  3  Salk.  194.  1  Lev.  139.  Hawk. 
b.2.c.8.  8.64. 

(/)  Hawk.  b.  2.  c.  8.  s.  64. 

(  ^)  1  Stpa.  75,  Hawk.  b.  2.  c.  8.  s. 
66. 

(/i)  1  Salk.  406.  Ifern  J.  Perjury, 
Land II.    4  Bla.C.  2ri.n.  11. 


(/)  Hawk.  b.  2.  c.  8.  s.  3r,  2  Hale. 
44.  4Bla.C.2ri.  2.  St ra.  1256.  2 
Ld.  Raym.  1144.     Dick.  Sess.  105. 

{k)  1  Bla.  Rep.  369.  2  Ld.  Kaym. 
1144. 

(/)  Bum  J.  Justices  of  the  Peace, 

(m)  4  Bla.  C.  271.  2.  1  Gisb.  Du- 
ties of  man,  432. 

(«)  4  Bla.  Com.  272.    2  Hnle,  47. 

(o)  4  T.  R.  456.  Dick.  J.  Sessions. 
Dick.  Sess.  2. 
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sit  no  less  than  eight  times,  in  donsequence  of  the  number  61 
offences  which  arise  in  the  vicinity  of  the  metropolis. 

The  division  of  England  into  six  circuits  or  districts  was  made 
as  early  as  the  year  1176,  at  a  general  council  of  the  realm,  at 
which,  according  to  an  old  historian,  there  were  present  not  only 
the  king,  prelates,  and  nobles,  but  knights  and  others  holding 

[^142]  their  lands  immediately*  of  the  sovereign,  (p)  Some  small  altera- 
tions have  since  been  made,  as  to  the  counties  included  in  each 
circuit,  but  the  number  is  still  unaltered,  {q)  At  first,  three 
justices  itinerant  or  in  eyre  were  appointed  for  each  circuit,  to 
whom  our  modern  commissioners  have  succeeded,  (r)  These 
now  sit  by  virtue  of  five  commissions — ^the""  commission  of  the 
peace,  which  we  have  already  considered — a  commission  of  oyer 
and  terminer — a  commission  of  general  gaol  delivery — and  tbe 
commissions  of  assize,  and  of  nisi  prius,  which  though,  in  gene- 
ral of  a  civil  nature,  give,  in  some  cases,  an  extended  criminal 
jurisdiction  to  the  judges,  (s)  Accompanied  with  these,  are  the 
patent  of  assize,  the  patent  of  association,  the  writ  of  assize, 
and  the  writ  of  si  non  omnes.  {t)  Before  we  particularly  con- 
sider these  several  authorities,  it  may  be  proper  to  premise,  that 
the  same  persons  being  intrusted  with  them  all,  may  proceed  by 
one  where  they  have  no  jurisdiction  by  another,  and  may  execute 
them  at  the  same  time,  (u)  Thus  under  the  commission  of  Oyer 
"  and  Terminer^  as  the  judges  are  directed  to  vfiquirt  as  well  as  to 
hear  and  determine  the  same,  they  can  only  proceed  upon  an  in- 
dictment found  at  the  same  assizes,  and  bejore  themselves;  for 
they  must  first  iiMpiire  by  means  of  the  grand  jury  or  inquest, 
before  they  are  empowered  to  hear  and  determine  by  the  intervene 
tion  of  the  petit  jury,  (w)  And  therefore,  the  second  commis^ 
sion  of  general  gad  ddvoery^  empowers  the  judges  to  try  and  deliver 
every  prisoner  who  shall  be  in  the  gaol  when  they  arrive  at  the 
circuit  town,  whenever  or  by  whomsoever  indicted,  or  for  what- 

[*143]  ever  crime,  (x)  The  commissions  of  amze  aiad  wiisi  prttis,  are* 
principally  of  a  civil  nature,  but  the  justices  have  also  under 
them,  by  virtue  of  several  statutes,  a  criminal  jurisdiction;  and 
where  an  indictment  of  treason,  felony,  or  misdemeanour  is  re- 
moved out  of  the  county  by  certiorari,  the  record  is  sent  down  by 
nisi  prius  to  be  tried;  and  the  judges  of  nisi  prius  may,  upon 
that  record,  proceed  to  trial,  judgment,  and  execution,  as  if  they 
were  justices  of  gaol  delivery  by  virtue  of  the  statute  14  H.  VL 


ip)  1  Woodes  110.  (Old  ibid.    See  forms  with  notes, 

{q)  1  Woodes  112.  post,  last  to]. 

(r)  1  WoodeH  111.  (u)  2  Hale,  34.    Hawk.  b.  3.c.  5. 

(•)  3  Bla.  C.  60     4£la.  C.  269.   1  a.  21.  1  Woodet,  111.  and  see  4  Blac. 

Woodes,   112,   110.    See  the  forms  C.  Appendix  I. 

of  all  these  coniirtissions  in  all  their  (w)  2  Hale,  27.     Hawk.b.  2.  c,  5. 

varieties  with  eiplanatory  notes,  pott.  s.  32.  4  Bla.  C.  270. 

last  vol.  (x)  4  Bla.  Com.  270. 
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c.  1.  {y)  With  respect  to  the  commission  of  the  peace^  we  hav« 
considered  the  jurisdiction  of  the  justices  at  sessions,  and  it  may 
suffice  here  to  observe,  that  this  commission  usually  accompanies 
that  of  oyer  and  terminer,  {z)  We  will  proceed  now  to  consider 
more  particularly  the  jurisdiction  under  these  several  commissions. 

The  commission  of  oyer  and  terminer  is  the  largest  of  all  these  Commig* 
five  commissions,  (a)  The  commission  is  under  the  great  seal  oyerand 
directed  to  the  chancellor,  president  of  the  council,  lord  president  lerminer. 
of  the  council,  lord  privy  seal,  several  noblemen,  two  judges  of  (*) 
the  courts  at  Westmioster,  king^s  council,  sergeants,  and  asso- 
ciates; but  the  judges,  sergeants  at  law,  and  king's  council  therein 
mentioned,  are  to  be  of  the  quorum,  so  that  the  rest  cannot  act 
without  the  presence  of  one  of  them;  {b)  and  there  must  be  four 
of  the  persons  named  in  the  commission  present,  (c)  The  words 
of  the  commission  as  already  observed,  are  ^^  to  inquirey  hear^  and 
determine^'*'*  so  that  by  virtue  of  this  commission,  they  can  only 
proceed  upon  an  indictment  found  at  the  same  assizes,  and  not 
upon  an  indictment  taken  before  others  than"*^  themselves,  (d)  [*144] 
They  have  by  the  terms  of  the  commission,  jurisdiction  to  in- 
quire the  truth  of  all  treasons,  (e)  misprisions  of  treasons,  felo- 
niesy  and  misdemeanours  therein  specially  mentioned,  (f)  and 
of  all  others  in  the  counties,  named  in  the  commission,  and  to  hear 
and  determine  the  same  at  certain  days  and  places  to  be  appointed 
by  themselves;  for  which  purpose,  the  king  acquaints  them  that  he 
has  sent  a  writ  to  the  sheriffs  of  the  counties  where  their  sittings 
are  to  be  held,  commanding  them  to  return  a  jury  before  them,  at 
such  days  and  places  as  shall  be  notified  by  them,  in  order  to  make 
inquiry  of  such  offences,  (g)  Under  this  commission,  persons 
may  be  tried  whether  they  be  in  gaol  or  at  large,  and  it  seems 
agreed,  that  where  a  statute  prohibits  any  thing,  and  does  not  ap- 
point ill  what  court  it  shall  be  punished,  the  offender  may  be  in- 
dicted before  justices  of  oyer  and  terminer;  because  the  king  has 
a  prerogative  of  suing  in  that  court  which  he  prefers,  (/t)  It  is 
said,  that  at  the  Old  Bailey,  there  is  a  commission  of  oyer  and 
terminer  for  London  only,  but  no  commission  of  oyer  and  terminer 


(y)  2  Hale,  39  to  42.    4  Bla.  Com.  (J)  Ante,  142.    4Bla.  C.  269.    2 

269.  Hale  27. 

(2)  2  Hale,  156,  7.     4  Bla.  C.  269.  (e)  1  Saund.  34^  a.  n.  1.     2  Hale, 

id.  Appendix  I.  27. 

(a)  Burn  J.  Assizes.  1  Saund.249.  ffj  12  Co.  31.   Com.  Dig.  Justices 

a.  n.  1.  G.  1. 

(6)  2  Hale,  23.    Cro.  C.  C.  1.    4  (jr)  Hawk.  b.  2.  c.  5.  b.  22.  8ee  form 

Bla.  Cum.  269.    Hawk.  b.  3.  c.  5.  b.  2.  post,  last  vol. 

Com.  Dig.  Justices G.  1.  (A)  Hawk.  b.  2.  c.  5.  s,  33. 

(c)  1  Saund.  249,  a. 

*  See  the  form  post  last  vol,  Hawk.b.  2.  c.  5.  8.  22.    Bac.  Ab.  Court  of 
Justices  of  Oyer  A. 

Criw,  Lmo.  vol.  t.                              n 
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ever  for  Middlesex,  and  tbe  coaimission  of  gaol  delivery  wbicb  h 
to  deliver  the  gaol  of  Newgate,  (i) 

At  common  laiv,  the  commissions  of  oyer  and  terminer^  as  well 
as  that  of  gaol  delivery,  were  laspended  by  the  Comt  of  King's 
Bench,  silting  in  the  same  county;  (j)  but  this  has  been  rectified 
by  the  statute  25  Geo.  III.  c.  18.  which  enacts,  that  the  session  of 
oyer  and  terminer  and  gaol  delivery  of  the  gaol  of  Newgate,  for 
the  county  of  Middlesex,  should  not  be  discontinued  on  account 
[  145]  Qf  |{]^  commencement  <^the  term  and  the  sitting*"  of  the  Court  of 
King's  Bench  at  Westminster,  but  may  be  continued  till  the  busi* 
ness  is  concluded.  And  where  an  oflfence  has  been  eooimitted 
within  the  county  of  any  city  or  town  corporate,  the  prosecutor 
may  prefer  his  indictment  to  tbe  jury  of  tbe  next  atdjoining  county 
at  any  sessions  of  oyer  and  terminer,  or  general  gaol  delivery; 
and  the  finding  of  such  a  bill  will  be  Valid  except  in  London  and- 
Westminster,  and  some  other  excepted  jurisdictions,  if  the  prose- 
cutor has  first  entered  into  a  recognizance  to  pay  the  extra  costs, 
in  case  it  shall  be  ordered  that  he  shall  defray  them,  {k) 
Commit.  The  commission  of  general  gaol  delivery  is  directed  only  to  tbe 
si(»n  of  ge.  j„ jggg  themselves,  the  sergeants,  king's  council,  and  the  clerk  of 
Delivery.*  ^^^  assize  and  associate.  (I)  It  is  a  patent,  in  nature  of  a  letter, 
from  the  king  to  certain  persons  constituting  them  his  justices,  and 
commanding  them,  four,  three,  or  two  of  them,  of  which  number 
there  must  be  one  at  least  of  the  judges  and  sergeants  specified, 
and  authorizing  them  to  deliver  his  gaol  at  a  particular  town  of 
the  prisoners  in  it;  for  which  purpose,  it  commands  them  to  meet  at 
such  a  place,  at  the  time  whrch  they  themselves  shall  appoint,  and 
informs  them  that,  for  tbe  same  purpose,  the  king  has  commanded 
his  sheriff  of  the  same  county,  to  bring  all  the  prisoners  of  the  gaol 
and  their  attachments  before  them,  at  the  time  they  shall  appoint 
pursuant  to  the  discretion  given  them,  (m) 

Every  description  of  offence,  even  high  treason,  is  cognizable 
under  this  commission,  (n)  and  the  justices  may  proceed  upon  any 
indictment  of  felony  or  trespass  found  before  other  justices,  (o)  or 
P146]  may  take  an  indictment^  originally  before  themselves;  (p)  and  they 
have  power  to  discharge.not  only  prisoners  acquitted,  but  also  such 
against  whom,  upon  proclamation  made,  no  evidence  shall  appear  to 
indict  them,  which  cannot  be  dooe  either  by  justices  of  O^er  and 


(i)  Fortes.  101.  but  see  Cro.C.  C.  270.    Bac.  Abr.  Court  of  Justices  of 

13  &  14.  Oyer,  Sic.  A. 

(f)  9  Co.  118.  b.  4  Inst.  163.    Bac.         (u)  2  Hale,  35   Hawk.  B  2.c  6,  s. 

Abr  Court  of  Justice  of  Oyer,  &.c.  A.  4.  Bac.  Ab.  Court  of  Justices  of  Oyer, 

Ante.  137.  &c.  B. 

(k)  38  Geo.  HI.  c.  32.  s.  2,  10,  &  12.         (o)  2  Hale,  32.    Hawk.  B.  2  c.  6.  s. 

51  (.CO.  ULc.  100.    4  East,  208.  2.  Bac.  Ab.  Courtof  Justices  of  Oyer, 

7)   See  fomi  post,  last  vol  &c.  B.  Cro.  C.  C.  2. 

m)  Hawk.  b.  2.  c.  6  s.  1.    4  Bla.  C.         (/>)  Hawk.B.  2.  c.  6.  s.  3. 2  Hale,  34. 

*  As  to  this  court  and  commission  in  general,  see  Cro.  C.  G,  2.  Wiilianis  J. 
and  Burn  J.  Assizes.    Com.  Dig.  Justices  H. 
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Terminer,  or  of  the  peace.  (9)  Bat  it  seems  clear  from  the 
words  of  the  commissioB  that  these  justices  cannot  try  any  per^ 
sons,  except  in  some  special  cases,  who  are  not  in  actual  or  con- 
fltmctire  custody  of  the  prison  specifically  named  in  the  commis- 
sion, (r)  But  it  18  not  necessary  that  the  party  should  be  always 
in  actual  custody,  for  if  a  person  be  admitted  to  bail,  yet  he  is, 
in  law,  in  prison,  and  his  bail  are  his  keepers,  and  justices  of 
gaol  deliFery  may  take  an  indictment  agaijpst  him,  as  well  as  if 
he  were  actually  in  prison.  Ts) 

The  commissions  of  gaol  delivery  are  the  same  on  all  the  cir- 
cuits. Unlike  the  commission  of  Oyer  and  Terminer,  in  which 
the  same  authority  suflSces  for  every  county,  there  is  a  distinct 
commission  to  deliver  each  particular  gaol  of  the  prisoners  under 
the  care  of  its  keeper. 

The  course  of  proceeding  before  the  commissioners  of  gaol  de- 
livery will  more  properly  be  considered  hereafter.  Here,  how- 
ever, we  may  in  general  observe,  that,  previous  to  the  arrival  of 
the  judges,  a  precept  is  issued  commanding  the  sheriffs  to  return 
juries  to  tiy  the  prisoners  at  the  assises,  (t)  The  panels  being 
thus  made  up  and  promptly  returned,  the  couct  has  only,  when  it 
sits,  to  call  a  jury  without  writ  or  precept,  and  it  is  immediately 
returned  from  the  jurymen  in  readiness.  And  this  court  being  in- 
stituted for  the  speedy  delivery  of  the  pisoners,  and  this  prepara- 
tion being  made  for  its  session,*  it  is  fully  empowered  to  inquire  pi47] 
and  try  without  the  lapse  of  any  intermediate  time,  (ti) 

The  commission  of  assise  is  a  mandate  of  the  king  directed  to  Cominl&- 
two  of  the  judges  and  several  sergeants,  commanding  them  ^Mo  sjonsofAs- 
take  all  the  assises,  juries,  and  certificates  before  whatever  justices  ^^  pHos. 
arraigned,'^  at  a  day  to  be  fixed  by  themselves,  and  informing  them 
that,  for  thatpurpose,  juries  are  to  be  returned  by  the  respective 
sherifis.  (10)  That  of  nisi  prius  is  annexed  to  the  office  of  justices 
appointed  under  this  commission  bv  13  Eldw.  I.  c.  30.  and  em- 
powers them  to  try  all  questions  01  fact  issuing  out  of  the  courts 
at  Westminster,  that  are  then  ripe  for  trial  by  a  jury,  (x)  These, 
by  the  course  «f  the  courts,  are  usually  appointed  to  be  tried  at 
Westminster  in  some  Easter  or  Michaelmas  term,  by  a  jury  re- 
turned from  the  county  in  which  the  cause  of  action  arises;  but 
with  this  proviso,  nin  pritif ,  unUsa  before  the  day  prefixed  th^ 
justices  of  assise  come  into  Uie  district,  (y)  As  they  are  sure 
to  do  this  in  the  vacations  preceding  those  terms,  the  cause  is 
tried  at  the  assises,  and  the  parties  avoid  all  the  trouble  and  ex- 
pense of  conveying  their  witnesses  to  London, 


(g)  Httwk.  B.  3.  c  6.  ■.  6.     2  Hale,  Rast.  £a< .  S84, 5.  post  last  voK  4  Harg. 

34.  St.  Tr.  774,  5. 

(r)  Hawk.  B.  2.  c.  6.  s.  5.  Bac.  Ab,         ^u)  See  more  fully  post. 
Coart  of  Justices  of  Oyer,  ficc,  B.  (w)  See  form,  post.  last  vol. 

M  3.  Hale,  34, 35.  (x)  3  Bla.  Com.  60. 

<0  See  form  of  general  precept*         \y)  Id.  ibid. 
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By  virtue  of  several  acts  of  Parliament,  a  criminal  jurisdictioo 
is  given  to  these  justices  of  assize  and  nisi  prius.  (z)  But,  inde- 
pendentlj  of  these  provisions,  they  have  not  any  original  power  of 
hearing  and  determining  indictments  of  felony,  without  a  special 
commission  for  that  purpose;  though,  by  virtue  of  the  acts  27 
Edw.  1.  c.  3.  and  14  Hen*  Vf.  c.  1.  they  have  power  only  to 
determine  such  felonies  as  are  sent  down  to  trial  before  them,  (a) 
And  as  to  an  indictment  of  felony  or  treason,  removed  out  of  the 
county  by  certiorari,  we  have  before  seen  that  the  record  is  sent 
[^148]  down  by  nisi  prius  to  be  tried,  and  the  judges*  of  nisi  prius  may 
upon  that  record  proceed  to  trial  and  judgment,  and  execution,  as 
if  they  were  justices  of  gaol  delivery  bf  virtue  of  the  statute  14 
Hen.  VI.  c.  1.  (fc) 
Commit-  A  commission  of  the  peace  ordinarily  accompanies  the  commis- 
Pe*ce  ^  sions  of  oyer  and  terminer,  (c)  The  nature  of  the  jurisdiction 
of  justices  of  the  peace,  under  their  commissions,  has  already  been 
considered  [d) 

These  commissions  are  always  accompanied  with  a  commission 
of  association,  a  writ  of  association,  and  a  writ  of  si  non  omnes.  (e) 
The  commission  of  association  is  a  letter  patent,  usually  directed  to 
the  clerk  of  assize  and  some  of  his  subordinate  officers,  directing 
them  to  associate  themselves  with  the  judges  and  sergeants  named 
in  the  commission  of  assize,  in  taking  the  assizes,  and  doing  that 
which  appertains  to  justice.  The  vrrit  of  association  commands 
the  latter  to  receive  the  associates,  thus  appointed,  into  their 
society  for  the  same  purposes.  (/)  Both  are  intended  to  pre- 
vent any  deficiency  in  the  number  of  commissioners  necessary  to 
proceed  with,  the  business  of  the  court  of  assize.  To  the  same 
purpose  the  writ  of  si  non  omnes  directs  the  commissioners,  that 
if  all  of  them  cannot  conveniently  attend,  any  two  of  them,  one 
being  of  the  quorum,  may  proceed  to  execute  the  commission,  (g) 

The  judges  who  are,  on  every  separate  occasion  to  take  their 
circuits,  are  appointed  to  them  by  the  fiat  of  the  king,  signed  in 
general  by  himself,  and,  at  present,  by  the  Prince  Regent  in  the 
name  and  behalf  of  his  majesty,  {h)  The  commissions  are  made 
out  from  this,  and  from  a  fiat  of  the  Lord  Chancellor  directing 
the  names  which  shall  be  inserted,  (i)  The  fiat  itself  is  made 
[*149]  out*  by  the  secretary  of  commissions,  who  prepares  it  for  the 
chancellor  to  sign;  and,  in  so  doing,  inserts,  as  a  matter  of  course^ 
the  chancellor  himself,  the  president  of  the  council,  the  lord 
privy  seal,   and  the    noblemen  in  the  district  whose  names  he 


(r)  2  Hale,  39,  &c.    4  Bla.  Com.  (d)  Ante,  133. 

269.  Hawk.  B.  2.c  7.  Bac.  Ab.  Court  [c)  See  forms  and  notes,  post. last 
of  Assize,  &c.                                         I  vol.  3  Bla.  Com.  60.  Jac.  Die  Si  non 

(/j)  2  Hale,  40.  omnes. 

{b)  2  Hale,  41.  and  see  5  T.  R.  628.  (/)  See  form,  post,  last  vol. 

as  to  the  trial.  (/r)  See  f^m,  p'  :jr.  Itst  vol. 

(c)  2  Hale,  156,  7.  4  Bla.Com.  269.  (h)  Sec  f(>r  .,   'vst.  last  vol. 

Id.  appendiXj  1.  («)  Sec  forrn,  post.  Iwt  vol. 
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takes  from  the  form  of  the  last  that  was.'piwviously  issued.  If  any 
alteration  is  to  be  made  after  this  form  is  eoix^pl^tpd,  it  must  be  done 
by  the  fiat  of  a  judge,  {k)  Both  these  fiats' are*  to  be  directed  to 
the  clerk  of  the  crown  or  his  deputy,  from  wbc8e.t|ffice  the  com- 
missions are  issued,  having  been  first,  at  least  in  a^l  ;}^cial  cases 
settled  by  the  attorney  and  solicitor  general. 

Besides  these  ordinary  courts  of  oyer  and  terminer,  and  gaol  de-  Special 
livery,  there  are  some  special  commissions  of  oyer  and  tenui^ixr]  ^o"i'n'»- 
•  upon  urgent  occasions  of  ofiences  standing  in  need  of  immediate' id^^  oye^  2^„j 
qtiry  and  punishment,  or  where  the  ofience  has  been  committed  out  lir.ni. 
of  the  realm,  {I)  though  it  is  said  that,  in  general,  a  trial  under  the  "^^-* 
general  commission  is  preferable,  as  being  more  expeditious,  (m)  At 
common  law,  ofiences  must  be  tried  in  the  county  in  which  they 
were  committed,  and  crimes  committed  out  of  the  realm  cannot  be 
punished  here;  {n)  but  the  statute  33  H.  VIII.  c.  23.  reciting  the 
inconveniences  ensuing  from  the  remanding  persons  to  be  triedin 
the  district  where  the  ofience  was  committed,  enacts,  that  if  any 
person  being  examined  before  the  king's  council,  or  three  of  them, 
upon  any  manner  of  treasons,  misprisions  of  treasons,  or  murder, 
do  confess  any  such  ofiences,  or  be  ^^  vehemently  suspected  thereof, 
that  then  his  majesty's  commission  of  oyer  and  terminer,  under 
his  great  seal,  shall  be  made  by  the  chancellor  to  such  persons,  and 
into  such  county  or  place  as  shall  be  named*  by  the  king,  for  the  pj5Qi 
speedy  trial,  conviction,  or  delivery  of  such  ofienders;  and  that  such 
commissioners  shall  have  power  and  authority  to  inquire,  hear, 
and  determine,  all  such  treasons,  misprisions  of  treasons,  and  mur- 
ders, within  the  county  or  place  limited  by  the  commission,  by  a 
jury  ofthat  county,  in  whatever  county  within  the  King's  dominion, 
or  teiihout  such  ofience  were  committed,  and  that,  in  such  case,  no 
challenge  for  the  shire  or  hundred  shall  be  allowed.'*  The  object 
of  this  statute  was  to  aflbrd  an  immediate  trial  of  the  ofiences 
therein  mentioned,  in  any  county  in  England,  and  to  authorize 
the  trial  ofsuch  ofiences  committed  out  of  the  king's  dominions  by 
those  who  owe  him  allegiance.  It  was  not  introductory  of  a  new 
law,  it  only,  introduced  a  better  mode  of  trying  according  to  the  old 
law,  and  of  carrying  its  principle  into  efi*ect,  a  principle  consonant 
to  the  laws  of  all  nations,  that  subjects  wherever  they  may  be,  are 
amenable  to  the  laws  of  their  own  country,  (o)  This  statute,  bow- 
ever,  was  repealed  as  to  treasons  committed  in  this  realm  by  the  1st 
and  2nd  P.  and  M.  c.  10.  but  it  continues  in  force  as  to  murders;  (p) 
and  it  was  extended  by  the  statute  43  Geo.  III.  c.  113.  to  acces- 
saries before  the  fact,  and  to  manslaughter. 

The  statute  35  Hen.  VIII.  c.  2.  relative  to  high  treasons,  and 

(k)  Sec  form,  post,  last  vol.  (n>  2  Xew  Rep.  91.  1  Esp.  Uep.  62. 

(/)  4  B1.1C.  Com   270.    2  Halo,  22.          (o)  1  Taunt.  27,  30,31. 

Hawk.  B  2.  c.  5.  s.  24  to  32.  (p)  2  Hale,  22.  43  Geo.  I!I.  c.  113. 

(m)  Kel.  7.  s.  6. 

'  See  Form,  post.  Ust  vol. 
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misprisions  and  concpa^pftiih  of  treason,  committed  out  of  the 
realm  of  England^^^vt^'iiower  to  try  such  offences  in  the  King^s 
Bench,  or  by  coniiviissioners  in  any  county,  appointed  by  the  com- 
mission, and  'cjdiptMiues  in  force,  notwithstanding  the  statute  1  and 
2  P.  and  M.-.  6/10.  which  directs  the  methods  of  trial  for  treason 
committed  within  the  realm,  to  be  according  to  the  course  of  the 
cofiioio^law.  {q) 
.*/->Soii  was  provided  by  the  statute  li  and  12  W.  III.  c.  12.  that 
Pl^ii'  -,'^*>°^^*  ^nd  offences  committed  by  any  gorerner  of^  any  plantaftioD, 
j'    '  -  *  &c.  beyond  the  seas,  within  his  majesty's  dominions,  may  be  pro- 
secuted in  the  King's  Bench,  or  before  special  commissioners,  in 
'.  '  any  county  in  England,  (r)     In  the  special  commission,  as  well 

as  in  the  indictment,  it  seems  proper  to  pursue  the  language  of 
the  act  on  which  it  is  framed,  and  to  aver  that  it  was  committed 
without  the  realm,  {s) 

Sometimes  also  upon  ui^nt  occasions,  the  king  issues  a  special  or 
extraordinary  commission  of  oyer  and  terminer  and  gaol  delivery, 
con6ned  to  those  offences  which  stand  in  need  of  immediate 
inquiry,  and  punishment,  and  not  founded  upon  any  particular  act 
of  Parliament,  but  on  the  general  prerogative  of  the  king  to  grant 
them,  {t)    Upon  these  special  commissions,  the  course  of  proceed- 
ing is  much  the  same,  as  upon  general  and  ordinary  commis- 
sions. (i«)    And,  under  a  special  commission,  a  treason  or  felony, 
taken  before  other  commissioners  of  oyer  and  terminer,  may  be 
heard  and  decided,  (x) 
The  Ad-        Before  the  statute  28  Hen.  VIII.  c.  15.  offences  being  local,  and 
miralty      by  the  common  law  triable  only  by  a  juiy  of  the  county  in  which 
Sessions.*   (j^j  ^^j.^  committed,  a  person  who  bad  committed  an  offence  on  the 
high  seas  could  only  be  prosecuted  in  the  high  court  of  admiralty, 
held  before  the  lord  high  admiral  or  his  deputy,  according  to  the 
course  of  the  civile  law,  and  not  by  a  jury;  and,  therefore,  accord- 
ing to  the  maxims  of  Roman  jurisprudence,  he  could  not  be  con- 
victed, or  sentence  of  death  given,  without  proof  by  two  witnesses, 
PI 521   ^^  ^'^  ^^^  confession,  (y)     But  this  statute,*  reciting  these  evils, 
^   enacts,  ^^  that  all  truuons^fdonUs,  rAberUs,  murders^  and  ccnjeie- 
rades^  committed  in  or  upon  the  sea,  or  in  any  other  haven,  river, 
creek  or  place,  where  the  admiral,  or  admirals,  have,  or  pretend  to 


(7)  1  Hale,  169,  170.  n.  p.  2  Hale,  Despard,  post,  last  vol. 

22.    1  I^ach,  157.    1  Taunt    27.  3  («)  4  Hla.  C.  270. 

Salk.358,9.  (r)  2  Hale,  27. 

(r)  1  Sess.  Cas.  247.  {y)  See  the  reciUl  of  the  sUt.  28  H. 

(fi)  1  Leach,    168.  3  Inst.  112.    1  VIII.  c.  15.  4  Bla.  Com.  268.  Com. 

East,  P.  C.  369.  Dig.  Admiralty,  B.  5.  2  Hale,  12,  18. 

(0  4  Bla.  C.  270.  Hawk.  B.  2.  c.*5.  1  Taunt.  29.  2  New  Rep.  91.   1  Esp. 

s.  31.   2  Hale,  21.   See  form  against  Rep.  62. 

*A8to  the  jurisdiction  of  this  court  in  general,  see  4  Inst.  134, 147.  2  Hale, 
11  to  20.  Com.  Dig.  Admiralty,  E.  1,  &c.  Bac.  Ab.  Court  of  Admiralty,  p.  1. 
4  Bla.  Com.  268.  and  the  statutes  28  H.  YIII.  c.  15.  32  Geo.  II.  c.  25. 8.  20. 
39  Geo.  ni.  c.  37.    43  Geo.  HI.  c.  1 15. 
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have,  jurisdiction,  shall  be  iDquired,  tried,  heard,  determined,  and 
judged,  in  such  shires  and  places  in  the  realm,  as  shall  be  limited 
by  the  king^s  commission,  in  like  form  and  condition  as  if  such  of- 
fences had  been  committed  on  land,  and  that  such  commissions 
shall  be  under  the  great  seal  directed  to  the  admiral  and  his  lieu- 
tenant or  deputj,  and  to  three  or  four  more,  (among  whom  two 
common  law  judges  are  usually  appointed,)  to  be  named  or  ap- 
pointed by  the  k>rd  chancellor  for  the  time  being,  from  time  to 
time,  and  as  often  as  need  shall  require,  to  hear  and  determine 
such  offences  ai\er  the  common  course  of  the  laws  of  this  realm, 
used  for  treasons,  felonies,  murders,  robberies,  and  confederacies 
of  the  same,  done  and  committed  upon  the  land,  and  that  the  com- 
missioners, or  four  of  them,  shall  have  full  power  to  inquire  of 
such  offences  by  grand  jury,  and  that  the  offender  shall  afterwards 
be  tried  by  a  petit  jury,  and  that  the  course  of  proceedings  shall  be 
according  to  the  law  of  the  land." 

The  admiralty  commission  of  oyer  and  terminer  and  gaol  deli- 
very {z)  is  directed  to  three  dukes  of  the  royal  family,  the  lord  high 
admiral  and  his  deputy,  the  commissioners  of  admiralty  by  name  and 
for  the  time  being,  the  judge  and  president  of  the  admiralty  court,  the 
lord  chancellor  and  commissioners  for  executing  the  office  of  chancel- 
lor for  the  time  being,  the  president  of  the  council,  keeper  of  the 
privy  seal,  steward  and  chamberlain  of  the  household,  two  of  the 
privy  council,  the  principal  secretaries  of  state  and  treasurer  of  the 
navy  for  the  time  being,  the  chancellor  and  under  treasurer  of  the 
exchequer,  and  lord  warden  of  the  Cinque  Ports  by  name  and  for 
the  time  being,  the  chief  justice  of  King's  Bench  and  Common 
Pleas,  one  of  the  privy  council,*  the  master  of  the  rolls,  chief  ba-  pigsf 
ron  and  all  the  rest  of  the  twelve  judges,  four  commissioners  for 
executing  the  office  of  treasurer  of  the  exchequer,  the  official  prin- 
cipal of  the  arches  court  of  Canterbury,  and  master,  keeper  or 
commissary  of  the  prerogative  court  of  Canterbury,  the  advocate 
general,  the  attorney  general,  solicitor  general  and  advocate  gene- 
ral of  the  admiralty  for  the  time  being,  the  secretaries  of  the 
admiralty,  the  comptroller  of  the  navy  and  his  deputy,  the 
surveyors  of  the  navy,  the  commissioners  of  the  navy,  two 
other  of  the  privy  council,  the  mayor,  aldermen,  and  re- 
corder of  London,  the  mayors,  recorders,  and  justices  of  the 
peace  of  the  Cinque  Ports,  and  to  several  other  persons  particular- 
ly enumerated.  Tbe  commission  refers  to  the  statutes  relative 
to  the  admiralty  jurisdiction,  and  directs  the  commissioners,  or 
four  of  them,  of  which  some  of  those  particularly  named  must  be 
one  from  time  to  time,  to  be  appointed  to  inquire,  to  hear  and  de- 
termine all  the  offences  of  whi^  the  court  of  admiralty  has  juris- 
diction, as  well  those  already  committed,  as  those  which  at  any 
time  after  the  issuing  the  commission  may  be  committed,  and  to 
make  gaol  delivery.     This  commission,  therefore,  being  thus  pro- 

(s)  See  form  post,  last  vol. 
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spectire,  as  to  the  commissioners  for  the  time  being,  and  as  to  fu- 
ture offences,  is  only  issued  once  in  several  years. 

The  jurisdiction  of  the  commissioners  appointed  under  this  sta- 
tute, was  con6ned  to  the  offences  therein  enumerated,  «tr.  ireasons^ 
felonies^  robberies^  murders^  and  confederacies.  The  statute  39  Geo. 
Id.  c.  37.  however,  extends  the  provisions  of  this  early  enactment 
to  every  offence  committed  upon  the  high  seas,  out  of  the  body  of  any 
county  of  the  kingdom.  And*as  persons  tried  for  murder  under  the 
first  mentioned  act,  could  not  be  found  guilty  of  manslaughter;  and, 
therefore,  when  the  circumstances  reduced  the  crime  to  that  of- 
fence were  acquitted  entirely;  the  39  Greo.  III.  c.  37.  enacts,  that 

[*154]  where  persons  tried  for  murder  or  manslaughter,  committed*  on  the 
high  seas,  are  found  guilty  of  the  latter  onence  only,  they  shall  be 
subject  to  the  same  punishment  as  if  they  had  committed  such  man- 
slaughter within  the  jurisdiction  of  the  ordinary  tribunals,  (a)  The 
43  Geo.  III.  c.  113.  s.  2  &  3.  provides  that  any  person  wilfully 
casting  away  any  vessel,  Slc.  or  procuring  it  to  be  done,  shall  be 
guilty  of  felony  without  benefit  of  clergy;  and  shall,  if  the  of- 
fence were  committed  on  the  high  seas,  be  tried,  &c.  by  a  special 
commission,  as  directed  by  statute  28  Hen.  VIH.  c.  15.  The 
statute  11  and  12.  W.  III.  c.  7.  contains  provisions  against  acces- 
saries to  piracies  and  robberies  on  the  high  seas.  This  special 
commission  is  now  the  only  method  of  trying  marine  felonies  in  a 
court  of  admiralty,  the  judge  of  the  admiralty  still  presiding  over 
it.  (6)  Accessaries  before  the  fact,  on  shore,  to  the  wilful  destruc- 
tion of  a  ship  on  the  high  seas,  were  not  triable  by  the  admiralty 
jurisdiction  under  1 1  Geo.  I.  c.  29.  s.  7.  (c)  But  now  by  the  sta- 
tute 43  Geo.  III.  c.  1 13.  which  repeals  the  statute  4  Greo.  I.  c.  12. 
s.  3.  and  1 1  Geo.  I.  c.  29.  ss.  5,  6,  and  7.  it  is  enacted,  ^^  That 
if  any  person  shall  wilfully  cast  away,  burn,  or  otherwise  destroy, 
any  vessel,  or  in  any  wise  counsel,  procure,  or  direct  the  same  to 
be  done,  and  the  same  shall  be  accordingly  done,  with  intent  to 
prejudice  any  owner  of  the  vessel,  or  of  her  cargo,  or  any  under- 
writer on  the  same,  he  shall  suffer  death  without  clergy;  the  prin- 
cipal to  be  tried  by  the  common  law  court,  or  in  the  admiralty 
court,  as  the  offence  shall  be  respectively  committed  within  the 
body  of  a  county  or  on  the  high  seas,  and  that  accessaries  be- 
fore the  fact,  whether  the  principal  felony  be  committed  within 
the  body  of  a  county,  or  on  the  high  seas,  may  be  tried  by  the 
common  law  courts,  if  the  principal  felony  was  committed  within 

[^155]  the  body  of  a  county,  and  by  the  admiralty  court,  if  committed* 
on  the  high  seas,  but  the  accessary  shall  not  be  tried  more  than 
once  for  the  same  offence."  (d) 


(a)  1  Taunt  32.  (c)  2  Leacb,  94,7.  East,  P.C.  Ad- 

(6)  4t  Bla.  Com.  269.    Com.  Dlg^.      denda,  26. 
Admiralty,  E.  6.  1  Taunt.  31.  (d)  2  Leach,  952. 
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The  28  H.  VIII.  c.  15.  merely  altered  the  mode  of  trial  m  the 
admiralty  coart,  and  its  jurisdiction  still  continues  to  rest  on  the 
same  foandations  as  it  did  before  that  statute,  (e)  It  is  regulated 
by  the  civil  law  et  per  consuetudines  marinas,  grounded  on  the 
law  of  nations,  which  may  possibly  give  to  that  court  a  jurisdiction 
with  which  our  common  law  is  not  able  to  invest  it.  (/)  The 
stattttea  tS  H.  VIII.  c.  15.  and  39  Geo.  III.  c.  37.  do  not  how- 
ever, take  away,  any  jurisdiction  as  to  the  trial  of  offences,  which 
might  before  have  been  tried  in  a  court  of  common  law;  and, 
therefore,  an  indictment  for  a  conspiracy  on  the  high  seas  is  triable 
at  common  law,  on  proof  of  an  overt  act  on  shore^  in  the  countv 
where  the  venue  is  laid,  {g)  If  a  pistol  be  6red  on  shore,  which 
kills  a  man  at  sea,  the  offence  is  properly  triable  at  the  admiralty 
sessions,  because  the  murder  is,  in  law,  committed  where  the 
death  occurs;  {h)  bat,  if  on  the  other  hand,  a  man  be  stricken  upon 
(he  high  sea,  and  die  upon  shore  after  the  reflux  of  the  water,  the 
admiral,  by  virtue  of  this  commission,  has  no  cognizance  of  that 
felony,  (i)  And,  it  being  doubtful  whether  it  could  be  tried  at 
common  law,  the  statute  2  Gko.  II.  c.  21.  provides  that  the  offen- 
der may  be  indicted  in  the  county  where  the  party  died.  So  the 
courts  of  common  law  have  concurrent  jurisdiction  with  the  ad- 
miralty, in  murders  committed  in  Milford  Haven,  and  in  all  other 
havens,  creeks,  and  rivers,  in  this  realm,  (fc)  The  statute  28  H. 
Till.  c.  15.  has  already  been  so  fully  commented  upon  by  lord 
Hale,  that  any  further  observations  are  here  unnecessary.  (I) 

Bj^  the  statute  32  Geo.  II.  c.  25.  s.  20.  a  session  of  oyer  and  [*156] 
terminer,  and  gaol  delivery,  for  the  trial  of  offences  committed 
npon  the  high  seas,  within  the  jurisdiction  of  the  admiralty  of 
England,  must  be  holden,  twice  at  least,  in  every  year,  viz.  in 
March  and  October,  at  the  Old  Bailey,  except,  when  sessions  of 
oyer  and  terminer,  and  gaol  delivery,  for  London  2(nd  Middlesex, 
are  held  in  the  same  place;  or  in  such  other  places  in  England  as 
the  lord  high  admiral  shall  in  writing,  under  his  hand,  directed  to 
the  judge  of  the  court  of  admiralty,  appoint.  In  prosecutions 
upon  these  provisions,  the  indictment  is  fii*st  found  by  a  grand  jury 
of  twelve  men,  and  afterwards  tried  by  another  jury,  as  at  common 
law.  (m) 

The  court  of  Kins' 8  Bench  is  the  highest  court  of  ordinary  The  Coin 

(<f)  Com.  Dig.  Admiralty,  E.  5.  (A:)  2  Uacli,  1093.    1  East,  P.  C.  Bench.* 

(f)  Per  Mansfield,  C.  J.    1  Taunt.  36a 

29.  (0  1  East,  P.  C.  367.  2  Hale,  11  to 

(^)  4  East,  164b  30.    Com.  Dig  Admiralty,  K.  1,  &c. 

(h)  1  East,  P.  C.  367. 1  Leach,  388.  Bac.  Ab.  Court  of  Admiralty,  D.  1. 

12  East,  346.  2  Hale,  17, 20.  (m)  4  Bl:<.  Com.  26P.  3  iusL  114. 

(»)   2  U»k»  17,  20.    1  East,  P.  C.  2  East,  P.  C.  812. 
365,6. 

*  As  to  the  criminal  jurisdiction  of  this  court  in  general,  see  2  Hale,  1  to  7. 
8i  12  Sc  13,  &  154.  Hawk.  b.  2.  c.  3.  Bac.  Ab.  Court  of  King's  Bench,  A.  4  Bla. 
Com.  265  to  267.    4  Inst.  c.  7.  Com.  Dig.  Courts,  B.  1.  9  Co.  118.  a.  b, 

Crim*  Law.  vol.  i.  o 


1Q6  OF  THE   COURTS   0¥ 

justice  in  criminal  cases  within  the  realm,  and  paramount  to 
the  authority  of  justices  of  gaol  delivery,  and  commissions  of  oyer 
and  terifiner.  It  has  jurisdiction  over  all  criminal  oauses,  from 
high  treason  down  to  the  most  trivial  misdemeanour  or  breach  of 
the  peace,  (n)  All  oflences  committed  in  Middlesex,  where  the 
court  sits,  may  be  originally  prosecuted  in  this  court  by  indictment^ 
and  misdemeanours  committed  in  any  county  in  Engiand,  may  be 
prosecuted  by  information,  filed  by  the  attorney  general  ex  officio, 
or  by  leave  of  the  court,  at  the  instance  of  a  private  individual,  in 
the  crown  office;  (o)  and  by  different  acts  of  Parliament,  some 
offences  committed  out  of  the  kingdom,  are  here  cognizable.   And 

PI 571   ^'^  court  may  proceed  on  indictments  for^  any  offences,  removed  by 
certiorari  from  inferior  tribunals,  (p) 

In  the  county  where  the  court  sils,  there  is  every  term  a  grand 
inquest,  who  are  to  present  all  matters  criminal  arising  within 
that  county,  and  then  the  same  court  proceeds  upon  indictments 
so  taken,  or  if  in  term  time  or  vacation,  there  be  any  indictment 
for  felony,  before  the  justices  of  the  peace  of  oyer  and  terminer  or 
gaol  delivery,  there  sitting,  it  may  be  removed  by  certiorari  into 
Uie  King's  Bench,  {q)  But  without  some  statute  for  that  pur- 
pose, offences  committed  out  of  England  are  not  cognizable  by  this 
court,  (r)  If,  however,  any  part  of  an  offence  be  completed  in 
.  Middlesex,  though  the  rest  were  committed  abroad,  an  indictment 
lies  in  this  court,  or  in  case  of  misdemeanour,  an  information,  if 
the.offence  were  committed  in  any  other  county,  {s)  And  this 
though  the  defendant  himself  was  out  of  the  kingdom  at  the  time, 
if  he  caused  the  offence  to  be  c  ommitted  here;  as  where  the  defend- 
ant sent  over  a  libel  from  Ireland  to  be  published  at  Westmin- 
ster, (t)  Persons  in  his  Majesty's  service  abroad,  committing  of- 
fences there,  may  be  prosecuted  in  the  King's  Bench  by  indictment 
or  information,  laying  the  venue  in  Middlesex,  (u)  So  offences 
committed  in  the  East  Indies  are  subject  to  this  jurisdiction,  (u) 
So  if  high  treason  be  committed  out  of  the  kingdom,  it  can  only  be 
tried  in  the  court  of  King's  Bench,  or  under  a  special  commis- 
sion, {x)  And  this  court  has  jurisdiction  by  information  over 
offences  committed  in  Berwick,  (y) 

With  respect  to  the  mode  of  proceeding  in  this  court,  it  is 

pi  58]    to  be  observed,  that  every  term  there  are*  two  grand  juries  for  the 
county  of  Middlesex  summoned  and  sworn  before  the  senior  of  the 

(n)  9  Co.  118.  a.  b.  («)  1  Esp.  Rep.  63.    2  New  Rep. 

(o)  Though  the  Kmffs  Bench  has  91. 

jurisiiiction  over  all  misdemeanoursy  (i)  6  East,  589, 590. 

yet,  by  the  practice  of  the  court,  in-  (ti )42  Geo.  III.  c.  85.  s.  1.  8  East, 

formations  are  not  granted  in  every  31.  ' 

case.    See  post.  ch.  Informations.  (iv)  24  Geo.  TIF.  sess.  2,  c.  25.  s.  64, 

(p)  2  Hale,  2.  Hawk.  b.  2.  c  3.  s.  78,  81.  Tidd's  Prac.  815.  5  T.  R.  607. 

6. 4  Bla.  Com.  265.  (x)  33  H.  VIIL  c.  23.  1  Uacb,  157. 

(9)  2  Bale,  3.  1  Hale,  1. 

(r)  1  Esp.  Rep.  62.   ISess.  Cas.  (y)  2  Uurr.  860. 
246. 
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pQisne  jadges,  which,  on  some  one  day  Gxed  by  such  judge,  in  the 
early  part  of  the  term,  is  Ae  first  business  in  the  morning  when 
the  court  assembles.  When  they  appear,  the  judge  gives  them 
such  a  charge  as  he  thinks  the  circumstances  before  them  will 
most  particularly  require,  after  which  they  retire  to  the  grand  jury 
room,  Westminster  Hall,  or  some  other  convenient  place  for  the 
transaction  of  business,  and  afterwards  adjourn  to  a  future  day  in 
the  same  term.  On  these  occasions,  they  are  attended  by  the 
clerk  of  the  grand  juries,  who  reads  the  bills  to  them,  and  after 
their  finding,  they  come  into  court,  and  present,  in  the  usual 
foiTD,  the  result  of  their  inquiries,  (r) 

The  mode  of  proceeding  in  the  Crown  office,  where  the  whole 
of  the  criminal  business  of  this  court  is  transacted,  as  it  relatei^ 
principally  to  prosecutions  by  information,  and  indictments  remov- 
ed by  certiorari,  will  be  considered,  when  those  subjects  come 
minutely  under  our  discussion. 

Besides  these  courts  of  criminal  jurisdiction,  of  a  more  general  Prosecu- 
nftture,  prosecutions  may  be  instituted  in  some  other  courts^  which  t«on«  »?»*»- 
it  may  be  proper  slightly  to  notice.     Thus  a  defendant  may  be  J^i^r 
prosecuted  for  murder  by  Coroner^s  inquest  super  visum  corpo-  Courts. 
ris.  (a)     The  finding  of  such  inquest  is  equivalent  to  the  finding 
of  a  grand  jury,  and  a  woman  tried  on  the  Coroner's  inquest  for 
the  murder  of  her  bastard  child  may  be   found  guilty  under  43 
Geo.  III.  c.  58.  s.  4.  of  endeavouring  to  conceal  its  birth  ;  there 
being  no  distinction  in  this  respect  between  the  coroner's  inquisi- 
tion, and  a  bill  of  indictment  returned  by  the  grand  jury;  (6)  but, 
in  order  to  found  an  indictment  on  a  coroner's  inquest,  the  jurors 
and  not  merely  the  coroner,  must  have  subscribed  it.  (c)     The 
coroner  has*  a  right  to  go  on  board  a  man  of  war  in  commission,    r*1591 
lying  in  harbour,  and  bold  inquest  on  boardihe   ship,   upon   a 
person  who  has  hanged  himself  in  the  cabin,  if  no  inquisition  has 
previously  been  held  by  the  admiralty  coroner;  and  an  information 
in  the  court  of  king's  bench  lies,  if  the   coroner  be  obstructed  in 
the  performance  of  his  duty,  {d)    So  a  court  leet  may  receive  in- 
dictments for  felony,  and  apprehend  the  parties  indicted,  though 
it  cannot  hear  and  determine  such  indictments,  and  roust  send 
them  to  the  gaol  delivery,  there  to  be  decided,  if  the  offenders  are 
in  custody,  or  remove  them  by  certiorari  into  the  King's  Bench,  so 
that  process  to  outlawry  may  be  issued  against  them,  (e) 


The  time  in  which  the  prosecution  should  be  commenced,  and 
in  which  it  may  be  instituted,  now  demands  our  attention. 

(«)  Hand.  Prac.  Introd.  xx.  (AJ  2  Leach,  1095.    3  Camp.  371. 

(a)  1  Leach,  43.  As  to  Coroner's  ?cr)  Imp.  Cor.  65. 

Inquests  in  general,  see  Imp.  Off.  ShfT.  id)  Andr.  2.'U. 

Com.  Dig.  Office,  G.  11, 12.  Bac.  Ab.  {e)  Wms.  J.  Barn  J.  Leet. 
Coroner,  C. 
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Of  the  ^  The  Habeas  Corpus  act,  in  order  to  preyent  the  parQr  accused 
^"^'^k  **'  from  being  detained  in  prison  an  unlimited  time  before  he  is 
pmelmte?  '^'^"S^^  ^^  ^"^')  provides,  that^  if  any  person  committed  for  trea- 
son or  felony  be  not  indicted  in  the  term  or  sessions  ensuing,  the 
court  shall,  upon  motion,  bail  him,  unless  it  l>e  shown  upon  oath, 
that  the  witnesses  for  the  prosecution  could  not  be  produced  al 
thepreceding  session,  (f) 

This  regulation  applies,  however,  only  to  persons  actually  con- 
fined upon  suspicion,  and  is  solely  intended  to  prevent  the  protract- 
ing of  arbitrary  imprisonment,  so  that  it  does  not  preclude  the 
crown  from  preferring  an  indictment  at  any  distance  of  time  from 
the  actual  perpetration  of  the  offence,  unless  some  particular  sta- 
tute limits  the  time  of  prosecuting. 
[*160]  There*  is  no  general  statute  of  limitations  applicable  to  criminal 
^  proceedings;  so  that  instances  have  frequently  occurred  in  which 

parties  have  been  convicted  and  punished  many  years  after  the 
crime  had  been  forgotten,  {g)  And  it  has  been  repeatedly  held, 
that  no  length  of  time  can  legalize  a  public  nuisance,  although  it 
may  afford  an  answer  to  an  action  of  a  private  in^vidual.  (A) 
Anciently,  indeed,  indictments  for  felony  were  seldom  preferred, 
till  after  a  year  and  a  day  had  elapsed,  because  the  law  favoured 
the  proceeding  by  appeal,  which  must  be  brought  within  that 
period,  upon  which  alone  a  restitution  of  stolen  goods  could  be  ob- 
tained, and  which  would  be  barred  by  an  acquital.  In  order 
to  remedy  the  evils  produced  by  this  delay,  the  statute  3 
Hen.  VII.  c«  1  enjoined  an  immediate  prosecution  for  nwiritr^  and 
enacted  that,  though  the  prisoner  should  be  acquitted  at  the  suit 
of  the  king,  he  would  still  be  liable  to  a  writ  of  appeal.  And  the 
delay  in  case  of  robbery,  was  effectually  prevented  by  the  21  Hen. 
VIII.  c.  11.  which  gave  the  restitution  of  goods  to  the  owner 
from  whom  they  were  stolen,  upon  an  indictment  as  well  as  an 
appeal;  in  consequence  of  which  provision,  the  appeal  of  robbery 
has  fallen  into  disuse,  (t) 

There  are,  however,  some  offences  which,  by  particular  statutes^ 
must  be  prosecuted  within  specific  periods.  Thus  every  indict- 
ment for  high  treason,  unless  for  attempting  the  king's  life,  found 
by  the  grand  jury,  must  be  within  three  years  after  the  offence  was 
committed;  (k)  and  although  this  provision  originally  applied  only 
to  England  and  Wales,  it  seems  to  have  been  extended  to  Scot- 
land by  the  act  of  union,  and  would  now  probably  be  regarded  as 
[*161]  affecting  treasons  alleged  to  have  been  committed*' in  Ireland.  (I) 
By  the  provisions  of  the  Black  Act,  all  proceedings  under  it  must  be 
commenced  within  the  same  period,  (m)     So  it  was  enacted  by 


(  n  31  Car.  II.  c.  2.  8.  7.  Williams.  (//)  7  East,  199.   3  Camp.  237.  4 

J.  Habeas  tCor|>us.  Leach,  158, 170,  1  Esp.  109.  ace  semb.  contnu 

(^)  2  Hale,  158.     Burn  J.   Indict.  (i)  3  Salk.  314. 

ment  III.  Lieut.  Col.  WaU  was  tried,  (A  )  7  W.  III.  c.  3.  8. 5  and  6. 

convicted,  and    executed  for  a  mur-  (/)  Post.  249. 

der,  committed  twenty  years  before.^  (m)  9  Geo.  L  c.  23.  s.  13, 
4  Bfau  C.  305.  n.  2. 15th  Ed. 
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tlie  23  EliE*  c.  1 .  tbat  the  oAcDces  of  not  attending  church  and  sa* 
erameot  should  be  inquirable  within  a  year  and  a  day  after  they 
are  committed;  (n)  and  the  31  Eliz  c.  5.  provides  that  all  indict* 
mentB  upon  any  penal  statute,  whereby  the  forfeiture  is  limited  to 
the  king,  shall  be  sued  within  two  years  after  the  oflTence 
is  committed;  and  if  the  forfeiture  be  limited  to  the  king 
and  prosecutor,  the  suit  shall  be  in  one  year,  and  in  de- 
fault thereof,  the  same  shall  be  sued  ibr  the  king  within  two 
years  after  that  year  ended;  but  that  where  a  statute  limits  a  shorter 
time,  the  proceeding  be  brought  within  the  time  limited,  (o) 
And  it  has  been  held,  that  a  criminal  information  against  a  ma- 
gistrate must,  in  general,  be  moved  for  in  the  second  term  after 
the  offence  is  alleged  to  have  taken  place,  and  sufficiently  eaily  lo 
allow  him  to  show  cause  before  its  conclusion*  (p) 


OP  THE  MODES  OP  PROSECUTION. 

The  next  step  towards  bringing  the  parties  suspected  to  justice,  ofthe  mo* 
is  their  prosecution,  or  the  manner  of  their  formal  accusation;  deiof  p«»- 
and  this  is  either  upon  a  previous  finding  ofthe  fact,  by  an  inquest  "^^^^^ 
or  grand  juiy,  or  without  this  preliminary  sanction.     Ofthe  for- 
mer description,  the  proceedings  which  are  now  in  force  are  in- 
dictments, presentments  by  a  grand  jury  of  any  offence  from  their 
own  knowledge  or  observation,  without  any  bill  of  indictment*  [*I62] 
laid  before  them,  coroners'  inquests  in  cases  of  homicide,  and  the 
verdict  of  a  jury  in  a  civil  cause.     Of  the  latter  description  are 
informations   in  the  king's  bench,  by  the  attorney  general,  ex 
officio,  or  by  leave  ofthe  court;  presentments  either  by  justices  of 
the  peace,  under  particular  acts  of  parliament,  as,  for  a  highway 
or  bridge  being  out  of  repair,  under  the  highway  act;  {q)  and  in- 
formations at  the  assizes  or  sessions,  under  other  particular  acts  of 
parliament,  as  under  the  statute  of  apprentices,  (r) 

An  indictment  is  a  written  accusation  of  one  or  more  persons,  By  ^^^ 
of  a  crime  preferred  to  and  presented  upon  oath,  bv  a  grand  jury,  ^^^^  ^  ^ 
returned  to  inquire  of  all  offences  in  general  in  that  county,  (a) 
It  is  the  most  constitutional,  regular,  and  safe,  as  well  as  by  rar 
the   most  usual   mode  of  proceeding  upon  criminal  charges,  {t) 
Although  it  would  be  foreign  to  our  present  design,  to  enter  into 

(n)  lEftst,  P.  C.  18.  («)  4  Bla    C.    103.    Hawk.  b.  3. 

(o)  Burn,  J.  Indictment  III.  c.  25.  s.  1.    fine.  Ab.  Indictment  A. 

(jt)  13  Bast,  270, 322.  Com.  Dig.  Indictment  A.  Cro.  C.  C. 

(g)  13  Geo.  III.  c.  78.  a.  24.  32. 

(r)  4  Bla.  C  301.  Bac.  Ab.  Indict-  (0  ^  Hale,  151.    2  Woodes,  560. 

ment  B.  Hawk.  b.  2.  c.  25.    Seethe  11  Uarg.   St.    Tr.    271.      See  thift 

forma  of  these  several  modes  of  pro-  elucidated  by  Lord   Erskine,  1  toI. 

seeutiooi  post  rol.  Indictments.  Speeches.  275. 

(*)See  Forms,  post  vol.  Indictments. 
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[*163] 


ByPrc- 
■entment 
of  a  Grand 
Jury. 


tke  caies  in  wbicb  diit  pvocecding  cm  or  eaiiMl  be  supported,  (vy 
it  may  be  proper  to  obserre  in  general,  that  where  a  statute  pro- 
hibita  an  act  to  be  done  under  a  certain  penalty,  though  no- mention 
is^  made  of  indictment,  the  party  offending  may  be  indicted  and 
fined  to  the  amonat  of  the  penahy ;  but  where  it  is  merely  provided, 
that  if  any  person  do  a  certain  act,  he  shall  forfeit  a  sum  to  be  re- 
covered by  action  of  debt,  &c.  no  indictment  can  be  supported.  («) 
And  where  a  statute  creates  an  oflence,  and  pointa  out  a  parti- 
cokrmode  of  punishment,  as  by  information  or  con?ictioft  before 
a  magistrate,  tUs  proceeding*  cannot  be  maintained;  bat  the 
specific  mode  pointed  out  in  the  act  must  be  obsenred.  (x)  Before 
the  grand  jury  have  found  the  accusation  to  be  true,  it  is  merely  a. 
bill,  and  to  be  so  termed  in  pleading,  and  not  described  as  an  in- 
dictment, (y) 

A  presentment^  in  its  limited  sense,  differs  only  from  an  indict- 
ment, in  being  taken  in  the  first  instance  by  the  grand  jury,  of 
some  offence  within  their  own  knowledge,  and  into  which  it  is 
their  duty  to  inquire,  {z)  After  the  presentment  has  been  de- 
livered into  court  by  Uie  grand  inquest,  an  indictment  is  framed 
upon  it  by  the  officer  of  the  court;  for  it  is  regarded  merely  as  in- 
structioBs  for  an  indictment,  to  which  tbe  party  accused  must 
answer,  (a)  When  it  is  drawn  up  by  jurors  specially  returned  to 
inquive  of  that  oflfence  only,  it  is  called  an /nfuuMon.  (b) 

Besides  these  modes  of  indictment  and  presentment,  there  is 
another  species  of  finding,  upon  which  a  prisoner  may,  in  cases  of 
death,  be  arraigned — the  inquisition  of  a  coroner^s  inqaest.  If,  in 
anv  instance  of  violent  deadi,  the  coroner,  and  jury  impanelled, 
believe  an  individual  to  be  guilty  of  manslaughter  or  murder,  they 
are  bound  to  frame  their  inquisition,  containing  the  result  of  their 
inquiries,  and  to  return  it  to  the  justices  at  the  next  assizes,  (c) 
Upon  this  inquisition,  we  have  already  seen,  that  the  party  accused 
may  be  tried  without  the  intervention  of  the  grand  jury;  (d)  and 
if  an  indictment  be  found  for  the  same  offence,  and  the  defendant 
be  acquitted  on  the  one,  he  must  be  arraigned  on  the  other,  to 
P164]  which  he  may,  however,*  effectually  plead  his  former  acquittal,  (e) 
The  finding  of  a  grand  jury  is  regarded  as  of  more  weight  than  an 


ByCoroo 
ner's  In- 


(ti)  Thift  would  lead  to  an  inquiry 
into  the  wliole  criminal  law;  see 
l^eral  nalet  as  to  what  offences  are 
indictable.  Com.  Digf.  Indictment 
IXandE.    Dae.  Ab.  Indictment  B. 

(«)2Hale,in.  Bao.  Ab.  Indict- 
mentE.    Cro.C.C.33. 

(x)  ISaund.  250.  e.  n.  3.  4  Mod. 
144. 

(y)  1  Salk.  STd.  Com.  Dig.  Indict- 
mem  B. 

(s)  4  Bla.  C.S01,  Bac.  Ab.  Indict* 
ment  A.  3  Inst.  739.  Com.  Dig.  liw 
dictment  B.  Buni,  J.  Preientneat. 


(a)  4  Bla.  C.  SOl.  Bum,  J.  Pre- 
sentment. Bac.  Ab.  Indictment.  Com. 
Dig.  Indictment  B.  2  Inst.  739.  Gro.C. 
C.  32.  Dick.  J.  Presentment. 

(6)  Bac.  Ab.  Indictment.  Cro.  C. 
C.  32.  Hawk.  b.2.  c.  25.  s.  1. 

(c)  Ante,  3.  Hen.  VU.  c.  1  &  2 
Ph.  &  M.  c.  13.  Burn,  J.  Coroner. 
Williams,  J«  Coroner,  where  see  form 
and  post.  vol.  Indictments. 

(d)  %  Hale,  61.  3  Campb.  371.  1 
Salk.  389.  2  Leach,  1095. 

(e)  3  Hale,  61.  1  Salk.  382.  Wil* 
Baai%  J.  Coroner. 
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ioquisitioD  taken  before  the  ooMoer;  as  the  court  wiQ,  is  their 
discretion,  bail  after  the  latter,  but  always  refuse  after  the  former; 
the  reason  of  which  ma?  be,  that  in  the  one  case  they  can  look  into 
the  depositions,  to  see  if  the  evidence  supports  the  ciNunge  of  OHur- 
^r,  whereas  in  the  other,  the  investigation  is  secret,  and  does  not 
admit  of  a  snounarj  revision.  (/)  It  is  the  practice  to  prefer  an 
indictment  to  the  grand  jury,  and  to  try  the  party  accused,  upon 
both  proceedings  at  the  same  time,  by  which  means  the  Som  of 
n  second  trial  is  rendered  ^unnecessary,  {g)  When  a  coroner's 
jory  have  found  that  a  party  has  murdered  the  deceased,  the  coro« 
ner  may  issue  his  warrant  to  apprehend  him,  (&)  and  may  oonuniC 
him  to  prison;  (i)  he  has  also  power  to  summon  witnesses  and  bind 
over  persons  to  prosecute  and  give  evidence,  (k) 

There  is,  however,  one  mode  by  which  a  person  n»ay  be  put  on  Bv  verdict 
bis  trial,  without  any  written  accusation,  vi2.  the  verdict  af  ^J^'HI  an  action  ** 
in  a  ekH  cauie;  because  the  oath  of  twelve  men  has  then  afiord- 
ed  at  least  a  reasonable  presumption  of  his  guik,  sufficient  to 
justify  the  crown  in  calling  upon  him  for  his  ikfence.  (2)  Thus 
anciently  it  was  laid  down,  tnat  if  in  an  action  of  trespass,  de 
ttxore  rapta  cum  bonis  viri,  the  defendant  were  found  guilty,  the 
verdict  served  as  an  indictment,  which  he  might  immediately  be 
called  upon  to  answer,  {m)  And  in  an  action  for  taking  away 
goods,  if  the  jury  found  that  they  were  taken  feloniously, 
the  verdict  served  ako  as^  an  indictment,  (n)  And,  at  tbe  pre*  [*165] 
sent  day,  in  an  action  for  slander,  in  which  the  plaintiff  is  ehaiged 
with  a  criminal  offence,  and  tbe  defendant  justifies;  if  the  jury 
find  that  the  justification  is  true,  the  plaintiff  may  be  immediately 
put  upon  his  trial  for  the  crime  allq^ed  against  him,  without  the 
intervention  of  a  grand  jury,  (o)  But  the  verdict  must  be  found 
in  some  court,  which  has  competent  jurisdiction  over  criminal 
matters,  or  otherwise  is  seems  to  have  but  Utile  force,  (jp)  An 
affidavit  taken  at  nisi  prius  on  a  trial,  may  also  be  received  by  the 
court  of  king's  bench,  as  the  foundation  of  a  criminal  information 
against  another,  {q)  Formerly,  it  was  considered,  that  when  a 
thief  was  taken  with  the  mainour,  and  brought  immediately  into  the 
court,  he  might  be  arraigned  and  tried  without  indictment,  as  by  tbe 
Danish  law  he  might  be  taken  and  executed  upon  tbe  spot,  wkh« 


(/)Stra.  911, 1242. 

(^)  1  Salk.  382.  Williams,  J.  Co- 
roner. 

(A)  See  form  Imp.  Off.  Coroner.  1st 
Ed.  106. 

(0  Id.  109. 

(k)  See  further  form,  id.  110  to 
117. 

(0  2  Hale,  150.  4  T.  R.  293, 285. 
3  Esp.  134.  Bac.  Ab.  Indictment  B. 
Hawk.  b.  2.  c.  25.  s.  6.  Com.  Dig. 
Indictment  C. 

(m)  2  Hale,  151.    Hawk.  b.  2.  c. 


25.  s.  6.  Bac.  Ab.  Indictment  B.  5. 

(n)  2  Hale,  151.  Hawk.  b.  2.  c^ 
15. 8. 6.  Com.  Dig.  Indictment  C. 
Bac.  Ab.  Indictment  B.  5. 

(o)  4  r.  R.  293.  Hawk.  b.  2.  c  25. 
8. 6.  2  Hale,  151.  3  Esp.  Rep.  134. 
Com.  Dig.  Indictment  C.  Ba]c.  Ab. 
Indictment  B.  5.  Com.  Dig.  Indict- 
ment C. 

(/»)  2  Hale,  151,  Hawk.b.  2.  c  25. 
i.  6.    Bac.  Ab.  Indictment  B.  5. 

(9)  4  T.  R  285. 
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out  accusation  or  tnal.  (r)  Bat  this  sammary  mode  of  proceed* 
ing  was  abolished  by  seyeral  statutes,  passed  in  the  reign  of 
Edward  the  Third,  and  now  the  only  remaining  modes  of  prose- 
cution, besides  these  already  enumerated,  are  by  criminal  iniorma- 
tion,  (s)  and  by  presentments  of  justices;  except  that  judges  of 
assize,  nisi  prius,  and  general  gaol  delivery,  are  by  83  Geo.  H.  c. 
11.  s.  8.  empowered  to  direct  a  prosecution  for  peijoiy,  against 
any  person  examined  as  a  witness  on  a  trial  before  them. 
By  infor-  Informations,  in  the  king's  bench,  can  be  filed  for  misdemean- 
HMtion  *  ours  only,  as  no  man  can  be  put  on  his  trial  for  a  capital  offence, 
[*166]  or  from  misprision  of  treason,  without*  the  accusation  against  htm 
being  found  sufficient  by  twelve  of  his  countrymen,  in  some  of  the 
methods  we  have  just  enumerated,  (t)  Informations  are  of  two 
kinds,  first,  those  which  are  partly  at  the  suit  of  the  king,  and  part- 
ly for  the  benefit  of  a  subject;  and  secondly,  those  which  are  only 
in  the  name  of  his  majesty,  (u)  The  former  are  usually  brought 
upon  particular  acts  of  pariiament,  which  inflict  a  oenalty  upon 
conviction,  one  part  to  the  use  of  the  king,  and  the  otner  to  the  use 
of  the  informer;  and  are  a  sort  of  penal  actions,  only  carried  on  by 
criminal  instead  of  civil  process,  (to)  Those  which  are  at  the  suit 
of  the  king  only,  are  either  filed  ex  officio,  by  the  attorney-general, 
where  the  offence  immediately  affects  the  crown  or  the  public  safety 
or  filed  by  the  master  of  the  crown  office,  when  the  injury  more 
immediately  affects  the  rights  of  individuals,  {x) 

No  information  of  the  latter  description  can  be  filed  without 

previous  leave  of  the  court,  in  which  it  is  to  be  exhibited;  because 

instead  of  being  presented  on  the  finding  of  twelve  men,  it  is 

merely  the  allegation  of  the  officer,  (y)    llie  cases  in  which  this 

mode  of  prosecution  may  be  adopted,  and  the  proceeding  under  it, 

will  be  considered  in  detail  hereafter. 

By  pre-         By  the  general  highway  act,  justices  of  assize,  justices  of  the 

•entnients  counties  Palatine,  and  all  justices  of  the  peace  are  authorized  upon 

of^e*^^  their  own  view,  or  upon  information  upon  oath  before  them  by  a 

Peace.       Surveyor  of  the  highways,  to  makepreserUmerU  at  the  assizes,  great 

sessions,  or  quarter  sessions,  of  any  highway,  causeway,  or  bridge, 

PI  67]  not  well  and  sufficiently  repaired  and  amended,  or  for  any*  other 

offences  committed  against  the  provisions  of  that  statute,  within 

the  jurisdiction  where  the  nuisance  arises,  and  that  the  same  shall 

(r)  2  Hale»  156.    4  Bla.  Com.  307.  legality  of  informations  in  general,  see 

(«)  35  Edw.  III.  Stat.  5.  c.  4.  28*  5  Mod.  459.  and  as  to  the  discretion- 

Edw.  III.  c  3.      4S  Edw.  III.  c.  3.  ary  power  oftlie  court,  9  East,  537*  8* 

2  Hale,  156.    4  Bla.  Com.  308.  Com.  (ti)  4  Bla.  C.  308.     11  Harg.  St. 

Dig.  Indictment  C. .  Tr.  371. 

(ir)  3.  Hale,  151.     1  Ersk.  Spee.  (w)  Id.  ibid. 
275.     Hawk.  b.  2.  c  26.  s.  3.  Com.  (ar)  4  Bk.  C.  308.  Bac.  Ab.  Infer- 
Big.  Indictment  0.  Bac.  Ab.  Indict-  roation  A. 

ment  B.    2   Woodea,  560.    Hand,  (y)  Bac.  Ab.  Information  A.  Bum, 

Pnc.  1.  4  Bla.  C.  310.  Bum.  J.  Infor-  J.  Information, 
maiion.  1  Showerj  109, 10.  As  to  the 

*  See  fonn,  po«st  vol.  Indictments 
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be  as  efficient,  as  ifpresented  od  oath  by  the  grand  jury,  {z)  These 
presentments  are,  however,  trarersable  by  the  party  accused,  and 
'  not  in  the  nature  of  convictions,  which  suppose  the  merits  to  be 
'  determined,  though  a  contrary  opinion  seems  to  have  formerly  pre- 
vailed, (a)  They  must  conclude  contrary  to  the  form  of  the  statute 
or  they  will  be  invalid,  (6)  and  the  road  must  be  accurately  de- 
scribed, (c)  But  when  every  requisite  is  observed,  these  present- 
ments have,  in  all  respects,  the  force  and^  the  qualities  of  an  in- 
dictment, (d)  Informations  in  the  nature  of  penal  actions  are 
sometimes  carried  on  by  criminal  process,  preferred  at  the  sessions 
or  assizes,  in  order  to  recover  the  penalties  which  statutes  have 
given  to  the  informer  or  his  Majesty,  (e) 


(2)  13  Geo.  Ill  c.  78.  8.  24.      See  (c)  Cowp.  111. 

form  2  Saund.  157.  post.  vol.  Indict-  (d)  1  Bla.  R.  467.  2  Saund.  178.  n. 

mcnts.  b. 

(a)  1  Bla.  Rep.  467.  2  Saund.  178.  (e)  See  form  Cro.  C.  C.  237.  Post, 
n.  b.  Tol.  Indictments. 

(b)  13  East,  258. 
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CHAPTER  V. 


OF  THE  INDICTMENT. 


[^168]  An*  indiclraent  is  defined  to  be  a  written  accusation  of  one  or  Ofiore 
persons  of  a  crime,  presented  upon  oath  by  a  jury  of  twelve  or 
more  men,  termed  a  grand  jury,  (a)  In  the  language  of  Lord  Hale, 
it  is  a  plain,  brief,  and  certain  narrative  of  an  offence  committed 
by  any  person,  and  of  those  necessary  circumstances  that  concur 
to  ascertain  the  fact  and  its  nature.  (6)  In  general,  the  rules  and 
principles  of  pleading  with  respect  to  the  structure  of  a  declara- 
tion are  applicable  to  an  indictment,  (c)  and  therefore,  where  the 
crimiual  law,  as  to  the  form  of  an  indictment,  in  a  particular  case, 
is  silent,  resort  may  be  had  to  decisions  on  the  requisites  of  plead- 
ing in  civil  actions.  An  indictment  may  be  considered  with  re- 
ference to  the  facts  to  be  stated,  and  the  formal  mode  of  stating 
[*169]  those*  facts.  We  will  first  consider  the  general  requisities  which 
all  indictments  must  contain,  and  then  examine  their  more  minute 
parts  in  the  order  in  which  they  occur. 
General  The  first  general  rule  respecting  indictments  is,  that  they  should 

Requisites  be  framed  with  sufficient  certainty,  (d)  "  For  this  purpose,  the 
Ceruinty.  ^jjj^j.gg  myg^  contain  a  certain  description  of  the  crime,  of  which 
the  defendant  is  accused,  and  a  statement  of  the  facts  by  which  it 
is  constituted,  so  as  to  identify  the  accusation,  lest  the  grand  jury 
should  find  a  bill  for  one  offence,  and  the  defendant  be  put  upon  his 


(a)  Co.  Lit.  126.  b.  Termes  de  Loy         (b)  2  Hale,  169. 
293.    Jac,  Die.  Indictment.    4  Bla.  (c)  2  Stra.  904. 

Com.  302.    2  Hale,   152.   Bac.  Abr.         (d)  As  to  certaintv  in  genenl,  2 

Indictment.    Hawk.  b.  2.  c.  25.  s.  1,  Hale,  167.  Cowp.  68^,  3.  Com.  Dig. 

Com.  Dig.  Indictment,    A.  Williams,  Indictment.  G.  1.  4  Bla.  Com.  306. 

J.  Indictment.    Burn,  J.  Indictment,  Bac.  Abr.  Indictm.  G.  1  Cro.  C.  C. 

1. 2  Woodes.  S54i,    Ante  168.  37. 2  Woodes.  554^  5. 
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trial  in  chief  for  another,  without  any  authority.  These  precau- 
tions are  also  necessary  in  order  that  the  defendant  may  know  what 
crime  he  is  called  upon  to  answer,  and  may  be  enabled  to  claim 
any  right  or  indulgence  incident  to  the  prosecution  of  some  crimes, 
as  treasons,.&c.  as  well  as  that  the  jury  may  appear  to  be  warrant- 
ed in  their  conclusion  of  ^  guilty  or  not  guilty'  upon  the  premises 
to  be  .delivered  to  them;  and  that  the  court  may  see  such  a  defi- 
nite offence  on  record,  that  they  may  apply  the  judgment,  and  the 
punishment,  which  the  law  prescribes;  they  are  also  important 
in  order  that  the  defendant's  conviction  or  acquittal  may  insure 
his  subsequent  protection,  should  he  again  be  questioned  on  the 
same  ground,  and  that  he  may  be  enabled  to  plead  his  previous 
conviction,  or  acquittal  of  the  same  offence,  in  bar  of  any  subse- 
quent proceedings;  the  certainty  essential  to  the  charge  consists  of 
two  parts,  the  matter  to  be  charged,  and  the  manner  of  charging 
it.'\(e)  On  the  application  of  this  rule,  and  the  degree  of  certainty, 
there  are  a  variety  of  decisions  in  the  books,  and  very  great  nice- 
ties* have  been  allowed  to  prevail,  as  we  shall  see  in  the  course  of  ["^170] 
our  inquiries.  This  circumstance  has  frequently  been  regretted 
by  able  judges,  as  offering  too  many  opportunities  for  the  escape  of 
prisoners,  to  the  encouragement  rather  than  the  depression  of 
crime.  (/)  Thus  Lord  Hale  observed,  that  the  strictness  required 
in  indictments  was  grown  to  be  a  blemish  and  inconvenience  in  the 
law,  and  the  administration  thereof;  that  more  offenders  escape 
by  the  over  easy  ear  given  to  exceptions  to  indictments,  than  by  the 
manifestation  of  their  innocence,  and  that  the  grossest  crimes  had 
gone  unpunished  by  reason  of  these  unseemly  niceties,  (g)  And 
this  opinion  has  been  since  confirmed  by  Lord  Kenyon,  {h)  and 
Lord  Eilenborough;  (i)  the  former  of  whom  observed,  that  the 
natural  leaning  of  the  mind  is  in  favour  of  prisoners,  and  in  the 
mild  manner  in  which  the  laws  of  this  country  are  executed,  it  has 
been  a  subject  of  complaint  with  some,  that  the  judges  have  given 
way  too  easily  to  mere  formal  objections  on  behalf  of  prisoners, 
and  have  been  too  ready,  on  slight  grounds,  to  make  favourable 
representations  of  their  cases.  And  Lord  Mansfield,  while  he  ad- 
mits ^^  that  tenderness  ought  always  to  prevail  in  criminal  cases: 
so  far  at  least  as  to  take  care  that  a  man  may  not  suffer  otherwise 
than  by  due  course  of  law,"  maintains,  that  tenderness  does  not 
require  such  a  construction  of  words  (perhaps  not  absolutely  and 
perfectly  clear  and  express)  as  would  tend  to  render  the  law  nuga- 
tory and  ineffectual,  and  destroy  or  evade  the  very  end  of  it:  nor 
docs  it  require  of  us,  that  we  should  give  into  such  nice  and  strain- 


.-«>.^» 


(e)  Cowp.  683,  3.  Staimf.  181.  5  ffj  2  VVoodes.  555.Eden.  Pr.  Pen. 

T.  K.  611,  623. 1  l^ach,  249.  Post.  S.  164.  n. 

194.  2T.  K.  586.  3    Inst.  41.  2  M.  (g)  2  Hale,  193. 

andS.  386.    And  yet  as  observed  in  (h)  1  FiUst,  314. 

Woodeson,   2  vol.  p.  555,6.  the  de-  (i)  5  East,  260.  2  M.  and  S.386. 
fendant  is  n«t,  in  casej  of  felony,  al- 
lowed ft  copy  of  the  Indictment. 
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ed  critical  objections,  as  are  contrary  to  its  true  meaning  and  spirit. 
And,  on  another  occasion,  the^same  judge  declared  bis  opinion  tbat 

[^i^lTl]  it  was  almost  as  bad  to  let  a  crime  go  unpunished,^  as  to  permit  an 
innocent  man  to  suffer,  (fe)  In  civil  proceedings,  indeed,  Lord 
Chief  Justice  Eyre  seems  to  have  entertained  a  contrary  opinion, 
for  he  observed,  that  infinite  mischief  had  been  produced  by  the 
facility  of  the  courts  in  overlooking  errors  in  form:  that  it  encou- 
raged carelessness,  and  placed  ignorance  too  much  on  a  footing 
with  knowledge  among  those  who  practice  the  drawing  of  plead- 
ings. (2)  But,  in  criminal  cases,  where  the  public  security  is  so 
deeply  interested  in  the  prompt  execution  of  justice,  it  seems  the 
minor  consideration  should  give  way  to  the  greater,  and  technical 
objections  be  overlooked,  rather  than  the  ends  of  society  should  be 
defeated. 

But  it  is  more  important  for  us  to  consider  the  degree  of  certain- 
ty, which  is  still  considered  as  requisite,  (m)  On  this  subject, 
the  indictment  must  state  the  facts  of  the  crime,  with  as  much  cer- 
tainty as  the  nature  of  the  case  will  admit,  (n)  Therefore,  an  in- 
dictment charging  the  defendant  with  obtaining  money  by  false 
pretences,  without  stating  what  were  the  particular  pretences,  is 
insufficient,  (o)  The  cases  of  indictment  for  being  a  common 
scold  or  barrator,  or  for  keeping  a  disorderly  house,  may  be  consi- 
dered as  exceptions  to  the  general  rule,  but  they  differ  materially 
from  prosecutions  for  offences  which  consist  of  individual  acts,  as 
the  very  ground  of  complaint  in  these  peculiar  cases  consists  of  a 
-  series  of  transgressions,  (p)  And  an  indictment  for  endeavouring 
to  incite  a  soldier  to  commit  an  act  of  mutiny,  or  a  servant  to  rob 
his  master,  without  stating  the  particular  means  adopted,  may  also 
be  considered  as  an  exception,  {q) 

l^nZ]  It  is  further  laid  down,  that  an  indictment  ought  to  be  certain* 
to  every  intent,  and  without  any  intendment  to  the  contrary;  (r) 
and  tbat  it  ought  to  have  the  same  certainty  as  a  declaration;  (s) 
for  that  all  the  rules  that  apply  to  civil  pleadings  are  applicable  to 
criminal  accusations,  {t)  The  last  observation  does  not  indeed 
sufficiently  express  the  degree  of  precision  required,  for  technical 
objections  have  been  much  more  frequently  admitted  to  prevail  in 
criminal,  than  in  civil  proceedings,  and  it  was  expressly  laid  down 
by  Lord  Mansfield,  (u)  that  a  greater  strictness  is  reqijired  in  the 
former,  than  is  necessary  in  the  latter;  and  in  the  first,  a  defendant 
is  allowed  to  take  advantage  of  mere  formal  exceptions.  But  this 
strictness  does  not  so  far  prevail,  as  to  render  an  indictment  invalid 
in  consequence  of  the  omission  of  a  letter,  which  does  not  change 

(i)  1  Uacii,  383     .  (p)  2  T.  It.  586.  1  T.  R.  754. 

(0  1  Bos.  and  Pul.  59.  (q)  1  B.  and  P.  180.  Willes,  58S. 

(m)  Ante  169.  Cowp.  682,  3.  5  T      3  East,  5. 

R.  611,  623.    1  Leach,  249.  2  T.  R.  (r)  Cro.Eliz.  490.  Cro.  Jac.  20. 

586.  («)  Comb.  460. 

{»)  Id.  ibid.  (0  2  Stra.  904. 

(o)  3  T.  fi.  581.   2  M.  and  S.  387.  («)  1  Leach,  134. 
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Ibe  word  into  another  of  different  sigDification,  as  undertood  for  un- 
derttood^  and  recei^  for  received,  (to)      The  charge  must  be  suf- 
ficiently explicit  to  support  itself,  for  no  latitude  of  intention  can 
be  alloired  to  include  any  thing  more  than  is  expressed,  {x)     And 
it  is  further  stated,  that  every  crime  must  appear  on  the  face  of  the 
record  with  a  scrupulous  certainty,  (y)     It  is  also  laid  down,  that 
every  indictment  must  charge  the  crime  with  such  certainty  and 
precision,  that  it  may  be  understood  by  every  one,  alleging  all  the 
requisites  that  constitute  the  offence;  and  that  every  averment  must 
be  so  stated,  that  the  party  accused  may  know  the  general  nature 
of  the  crime  of  which  he  is  accused,  and  who  the  accusers  are, 
whom  he  will  be  called  upon  to  answer,  {z)    To  the  same  pur- 
pose it  is  perspicuously  observed  by  Lord  Ellenborough,  that  every 
indictment  or  information  ought  to  contain  a  complete  description 
ofsach  facts  and  circumstances,  as  constitute  the  crime  without 
inconsistency*"  or  repugnancy;  but  that,  except  in  particular  cases,    pi 73] 
where  precise  technical  expressions  are  required  to  be  used,  tliere 
is  no  rule  that  other  words  shall  be  employed  than  such  as  are  in 
ordinary  use,  or  that  in  indictments,  or  other  pleadings,  a  different 
sense  is  to  be  put  upon  them  than  what  they  bear  in  ordinary 
acceptation;  and  if  where  the  sense  be  ambiguous,  it  is  sufficient- 
ly marked  by  the  context,   or  other  means,  in  what  sense   they 
are  intended  to  be  used,  no  objection  can  be  made  on  the  ground  of 
repugnancy,  which  only  exists  where  a  sense  is  annexed  to  words, 
which  is  either  absolutely  inconsistent  therewith,  or  being  apparent- 
ly so,  is  not  accompanied  by  any  thing  to  explain  or  define  them. 

If  the  sense  be  clear,  nice  objections  ought  not  to  be  regard- 
ed, (a)  Upon  the  whole  we  may  observe,  that  though  these  ge- 
neral rules,  relative  to  certainty,  most  in  the  structure  of  every  in- 
dictment be  kept  in  view,  yet  every  crime  stands  on  its  own 
circumstances,  and  has  peculiar  rules  which  must  be  observed  in 
describing  it.  (6)  The  word  "  o/orefaid,"  in  general,  refers  to  the 
last  antecedent,  but  not  so  invariably  as  the  word  ^^  same^^^  which  is 
more  explicit,  (c)  and  matter  stated  in  a  parenthesis,  saves  the  rule 
of  grammar,  that  the  words  '^  the  said^^  and  ^^  aforesaid*^  refer  to 
the  last  antecedent;  and  it  is  not  necessary  to  repeat  the  nomiaa- 
tive case  to  all  the  allegations  inone  continuing  sentence,  (d) 

As^i  part  of  this  rule,  repugnancy,  in  a  material  matter,  may  be 
fatal  to  the  indictment,  (e)  But  though  the  indictment  must  in  all 
respects  be  certain,  yet  the  introduction  of  averments  altogether 
superfluous  and  immaterial  will  seldom  prejudice.  For  if  the 
indictment  can  be  supported  without  the  words  which  are  bad, 

■  ■ 

(t0)  1  Leach,  134, 145.  {b)  Per  Lord   Mansfield.  1  T.  R. 

(x)  2  Burp.  1127.  2  M.  8c  S.  381.  69. 

(y)  Cald.  187.  (c)  11  East,  513. 

(2)  1  T.  R.  69.  1  Leach,  249.  (d)  4  Harg.  St.  Tr.  747. 

(fl)  5  Eas%  259,  260.  &  2  East,  33,  (c)  5  East,  254.  5.    Post.  1  Cliitty 

4.  on  Pleading,  2S2,  3. 
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w*i  74]  tbey  maj*  on  arrest  of  judgment  be  rejected  as  surplusage.  (/)  The 
particular  instances  of  repugnaucv  and  surplusage,  to  which  this 
rule  applies,  will  be  stated  when  we  consider  the  various  parts  of 
an  indictment. 

In  the  further  development  of  this  rule,  it  is  to  be  observed, 
that  the  offence  must  be  positively  charged,  and  not  stated  by  way 
of  recital,  so  that  the  words  '^  that  whereas^'  prefixed  will  render 
it  invalid,  (g)  But  it  has  been  holden  that  the  statement,  that  the 
defendant  ^^  knowingly''  committed  any  act  is  a  sufficient  averment 
of  knowledge,  {h)  And  in  some  cases  the  qiiod  cum  is  sufficient 
for  mere  matter  of  inducement;  (i)  as  in  an  indictment  for  forging 
the  assignment  of  a  lease,  the  lease  itself  may  be  set  out  by  this 
mode  of  recital,  {k)  and  the  words  '^  afterward  to  toif  do  not  seem 
liable  to  objection,  because  time  and  place  may  be  stated  under  a 
videlicet.  (/)  So  in  an  indictment  for  taking  illegal  brokerage^  the 
amount  of  the  monies  received  may  be  laid  under  a  videlicet,  as, 
at  all  events,  it  will  not  be  necessary  to  prove,  that  the  precise 
sum  stated  was  taken,  (m)  And,  it  is  usual  in  an  indictment  for 
forgery  to  state,  that  the  bill  is  as  follows, ''  that  is  to  say,  &c.''  (n) 
The  statement  of  an  entry  into  a  house,  describing  it  as  a  messuage 
or  dwelling  house,  is  good,  because  their  signification  is  similar; 
but  messuage  or  tenement  would  be  bad,  because  the  import  of  the 
latter  word  is  uncertain,  (o)  Upon  the  same  ground,  an  indict- 
ment for  a  nuisance,  charging  the  defendants  with  doing  or  causing 

r*!?')!   ^^  ^^  ^^^^  ^^"  ^^^  complained  of,  is  defective,  (p)     The  further^ 
*-        -I   instances  under  this  rule  will  be  hereafter  more  fully  considered. 
Must  be  in      The  next  general  rule  respecting  the  structure  of  indictments  is, 
English.     (|j^(  ii^ey  must  be  in  English.     Formerly,  like  ail  other  legal  pro- 
ceedings, they  were  in  Latin; — a  practice,  which  Lord  Hale  con- 
sidered as  of  excellent  use,  because  that  being  a  fixed  and  regular 
language,  is  not  capable  of  so  many  changes  and  alterations  as  hap- 
pen in  modern  languages,  (q)     But  this  in  the  improvement  of 
later  times  was  regarded  as  but  an  inferior  consideration,  when 
compared  to  the  inconveniences  it  occasioned  to  an  illiterate  pri- 
soner, who  was  wholly  incapable  of  understanding  the  charge 
alleged  against  him;  and  by  recent  statutes,  ail  indictments  are 
required  to  be  framed  in  the  English  tongue,  and  written  in  a  legi- 
ble hand,  under  a  penalty  of  £50  to  the  informer,  (r)     But  if  any 
document  in  a  foreign  language,  as  a  libel,  be  necessarily  intro^ 


f/J  1  Leach,  474.     IT.    R.  322.  post,  as  to  scilicet  at  large. 

CoMi.  Dig.  Plea.ler.  C.  28.  1  Chitty  on  (m)  6  T.  It.  265. 

PIe»aiT»f2^,  2;>2,3,  4.  (n)  1  Leach,  145. 

(^)  2  Stra.9a0.  n.  1.  2  Lord  U:*ym.  (o)  Cro.  Jac.  634.  1  East,  441.    8 

1363.  Sess.  Cas.  159,  415,  6  Cro.  C.  Kast,  357.  2Sira.  891. 

C.  41.  (p)  2Str.901. 

(A)  2  Stra.  904.  n.  1.  (9>2  Hale,  169. 

(i)  2  Lonl  Uaym.  1364.  2  Stra.  904.  (r)  4  Geo.  IT.  c.  26.    6  Geo.  II.  c.  6. 

(h)  2  Lord  Ravm.921.  Burn  J.  Indictment,  Vlll. 

(/)  ST.  R.  6l'6. 16  East,  419.  See 
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duGcd,  it  should  be  set  out  in  the  original  tongue,  and  then  trans- 
lated,  showing  its  application;  (9)  but  it  has  been  said  to  be  both 
needless  and*  dangerous  to  translate  it.  (t)  In  practice,  however, 
the  former  is  more  usual,  (u)  When  it  is  set  forth  with  the  word 
*^  tefMT^^  there  must  be  no  variance  between  the  libel  set  forth  and 
that  given  in  evidence,  because  an  identity  is  intended  by  the 
tens,  (v)  But  when  it  is  prefaced  with  the  words  '^  osfMoios^^ 
or  ^^  that  is  t^say^^^  if  it  be  substantially  set  forth  it  will  suffice,  {x) 
We  have  already  seen,  that  no  particular  words  are  necessary,  except 
where  terms  of  art  are  requisite  in  order  to  express  particular 
crimes,  (y)  and  those  we  shall  consider  minutely,  when  we  investi- 
gate the  manner  in  which  the  offence  itself  must  be  described.*  [*176] 
Clerical  errors  in  grammar,  or  words  not  altering  the  sense,  will 
not  vitiate;  (z)  for  instance,  under/ood  for  understood,  has  been 
held  to  be  no  variance  in  an  indictment  for  forgery;  (a)  and  insensi- 
ble and  useless  words,  obstructing  the  sense,  may  be  rejected,  (fr) 

By  the  statutes  4  Geo.  II.  c.  26.  and  6  Geo.  II.  c.  14.  all  in-  Must  not 
dietments  must  be  in  words  at  length,  and  therefore  no  abbrevia-  contain  ab- 
tions  can  be  admitted,  (c)     Nor  can  any  figures  be  allowed  in  or  figures.' 
indictments,  but  all  numbers  must  be  expressed  in  words  at  length; 
but  to  this  rule  there  is  an  exception,  in  case  of  forgery,  and  threat- 
ening letters,  when  a  fac  simile  of  the  instrument  forged  must  be 
given  in  the  indictment,  (d) 

We  come  now  to  consider  the  more  minute  parts  of  the  indict-  Frompirts 
ment,  as  they  occur  upon  the  record.     And  in  order  the  better  to  ^^  P^^^~ 
examine  them,  it  will  be  proper  here  to  give  the  common  form,  in  quisites.' 
which  this  proceeding  is  expressed,  (e) 

^^  Essex,  (to  wit)  the  jurors  for  our  Lord  the  King  upon  their 
'^  oath,  present  that  C.  D.  late  of  Isleworth,  in  the  county  of  Mid- 
^'  dlesex,  labourer,  on  the  thirty-first  day  of  December,  in  the  fifty- 
"  sixth  year  of  the  reign  of  our  Sovereign  Lord  George  the  Third, 
^^  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
^>  Ireland,  King,  Defender  of  the  Faith,  with  force  and  arms,  at 
*^  the  pariah  of  Westham,  in  the  county  of  Elssex,  did,^'  &c.  UtUing 
forth  the  particular  offence^  and  concluding^  if  it  be  for  an  offence  at 
common  loto,  iruuricut  to  a  particular  indvoidualj  as  well  as  to  the  com- 
wunity^  as  foUows]  ^^  to  the  great  scandal,  infamy,  disgrace,  and 
^^  damage  of  the  said  A.  B.,  to  the  evil  and  pernicious  example  of 
'^  all  others  in  the  like  case^  offending,  in  contempt  of  our  said  Lord    [^177] 

(t)  6  T.  R.  162.  (a)  Id.  ibiil.     Cowp.  229.  1  Leach, 

(0  1  SauncK  242.  n.  1.  1  Whitew.  9.  192,  145. 

(u)  See  povt  3  vol.    Informations  (i)  1  Leach,  477. 

for  libel.  (c)  2  Hale,  170.  n.  g. 

[v)  3  Salk.  225.    2  Leach,  661.  (d)  2  Hale.  170.    Andrew,  146.    2 


x)  1  Leach,  145.  Sess.  Cas.  315,  &c.    Cro.  C,  C.  33. 

(y)  5  Eaat,  2^9.    2  East,  33,  4.  Burn  J.  indictment,  IX. 
(r)  5  T.  R.  317, 8.    Ha&vk.  if.  2.  c.         (e)  Sec  the  forms,  post. 
25.6.86^7,8.    lUach,477,  8. 
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''  the  King)  and  his  laws,  and  against  the  peace  of  our  said  Lord 
^^  the  King,  bis  crown,  and  dignity.^' 
Of  the  We  have  first  to  consider  the  venue,  expressed  in  the  margin, 

Venue.  ^^^  which,  in  general,  determines  the  county,  in  which  the  prisoner 
is  to  be  put  upon  his  trial.  At  common  law,  the  venue  should 
always  be  laid  in  the  county  where  the  offence  iscommitted,  although 
the  charge  is  in  its  nature  transitory,  as  seditious  words  or  battery;  ff) 
and  it  does  not  lie  on  the  prisoner  to  disprove  the  commission  of 
the  offence  in  the  county  in  which  it  is  laid,  but  it  is  an  essential 
ingredient  in  the  evidence  on  the  part  of  the  prosecutor,  to  prove 
that  it  was  committed  within  it.  (g)  And  in  the  earlier  periods  of 
our  history,  it  was  even  necessary  that  the  offence  should  be  tried 
by  a  jury  of  the  visne  or  neighbourhood,  who  were  then  regarded  as 
more  likely  to  be  qualified  to  investigate  and  discover  the  truth,  than 
persons  living  at  a  distance  from  the  scene  of  the  transaction;  it 
being  a  maxim  of  the  common  law,  quod  ibi  semper  debet  fieri 
triatio  ubi  juratores  meliorem  possunt  habere  nolitiam.  (k)  It 
seems,  indeed,  that  even  at  this  day^  the  right  to  challenge  for  want 
of  hundredors  exists,  and  has  rather  fallen  into  disuse  than  been 
actually  rescinded,  (t)  The  venue  was  always  regarded  as  a  mat- 
ter of  substance,  and  therefore,  at  common  law,  when  the  offence 
was  commenced  in  one  county  and  consummated  in  another,  the 
venue  could  be  laid  in  neither,  and  the  offender  went  altogether 
unpunished,  (k)  Thus  under  the  statute  of  8  Hen.  YI.  c.  IS. 
against  stealing  records  it  was  holdeti,  that  if  the  oflfenoe  were 
committed  partly  in  one  county  and  partly  in  another,  the  offender 
pl781  could  be  punished  in  neither,  except*  for  the  misprision  of  felony.({) 
Thus  also  under  the  3  Hen.  VIL  c.  2.  against  the  forcible  abduc- 
tion and  marriage  of  an  heiress,  it  appears  to  have  been  considered, 
that  if  the  forcible  abduction  were  confined  to  one  county,  and  the 
marriage  took  place  in  another,  no  trial  could  be  had  in  either; 
though  if  the  forcible  abduction  had  been  continued  into  the  county 
where  the  marriage  took  place,  the  offence  would  be  there  com^ 
pleted,  and  there  the  offender  might  be  tried,  (m)  And  thus  also, 
if  a  mortal  blow  was  given  in  one  county,  and  the  party  died  in 
consequence  of  the  blow  in  another,  it  was  doubted  whether  the 
murder  could  be  punished  in  either,  for  it  was  supposed  that  a  jury 
of  the  first  could'not  take  notice  of  the  death  in  the  second,  and  a  jury 
of  the  second  could  not  inquire  of  the  wounding  in  the  first,  (ii) 


CfJ  Hawk.  b.  2.  c.  25.  s.  35.  24. 

Q)  2  New  Rep.  92.    2  Leach,  634.  (/)  1  Hale,  652, 3.  Hawk.b.  2.  c.  25. 

2  Eanl  P.  C.  605.  8. 36  40. 

(A)  Co.  Lit.  125.  a.  &  b.  n.  1.  6  Co.  (in)Cro.Car.488.  Hob.  183.  Hawk. 

14.  b.    2T.R240.    2  Hale,  163.  b.  2.  c.  25.  s.  40. 

(i)  Id.  ibid.  (n)  1  East,  P.  C.  361.    Bac  Ab.  In- 

(k)  1  Hale,  651, 2.    Hawk.b.  2.c.  dictment  F.  Hawk.  b.  2.  c.  25.8.36. 

25. 8. 36.  Bac.  Ab.  Indictment  F.  And  See  recital  in  2d  &  3d  Gdw.  YI.  C  24. 

see  preamble  of  2d  &  3d  Edv.  UL  c.  ■.  2. 
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So  also  before  the  Stat.  28  Hen.  VIIL  c.  15.  the  offences  therein 
mentioned,  if  committed  on  the  high  seas,  could  not  be  tried  on 
shore;  (o)  and  a  felonious  taking  in  Scotland  or  Ireland  could  not 
be  tried  here,  though  the  party  brought  the  goods  with  him  into  this 
part  of  the  United  Kingdom,  (p)  And  the  same  objection  arose 
in  csise  of  accessaries  in  one  county,  to  a  felony  committed  in  an- 
other, (q)  At  common  law,  however,  if  a  party  steal  goods  in  the 
county  of  A.  and  carry  them  into  the  county  of  B.  he  may  be  in- 
dicted or  appealed  of  larceny  in  the  latter  county.  But  this  does 
not  contradict  the  general  rule,  but  is  founded  upon  another  prin- 
ciple, viz.  that  the  possession  of  goods  stolen  by  the  thief  is  a  larceny 
in  every  county,  into  which  he  carries  the  goods,  because  the  legal 
possession  still  remaining  in  the"*  true  owner,every  moment's  con-  ["^l^} 
tinuance  of  the  trespass  and  felony  amounts,  in  legal  consideration, 
to  a  new  caption  and  asportation,  (r)  So  although  matter  of  in- 
ducement constituting  no  part  of  the  offence  happen  abroad,  but  the 
crime  itself  be  committed  in  any  county  in  England,  the  offender 
maybe  indicted  here;  as  where  a  man  marries  one  wife  in  France, 
and  afterwards  another  in  England,  during  the  life  time  of  the 
former.  («) 

The  inconveniences  arising  frolh  the  strictness  of  the  common 
law  principle  respecting  the  locality  of  offences,  have  been  how- 
ever, in  a  great  degree,  remedied  by  several  acts  of  Parliament, 
which,  with  the  decisions  upon  them,  we  will  consider  under  the 
following  heads,  viz.  1st,  When  the  venue  may  be  laid  in  a  county 
.of  England  where  it  was  commenced  or  consummated.  2ndly, 
When  the  venue  may  be  in  the  county  where  the  (lender  was 
apprehended,  thou^  the  offence  was  committed  in  another. 
Srdly,  When  the  venue  may  be  in  the  adjacent  county.  4tbly, 
When  in  any  county.  5th]y,  When  the  offence  was  committed 
in  Wales.  6thly,  When  in  Scotland  or  Ireland.  7thly,  When 
on  the  high  seas.     8thly,  When  beyond  seas. 

To  remove  the  great  evil  which  resulted  from  the  inadequacy  of  In  county 
the  laws  to  punish  an  offence  commenced  in  one  county,  and  com-  *hcrc-  of- 
pleted  in  another,  the 2  and  3  Edw.  VI.  c.  24.  reciting  the  great  J^e^e'dor 
failures  in  justice  which  arose  fram  this  extreme  nicety,  enacts,  completed* 
that  in  cases  of  strik4[^  or  poisoning  in  one  county,  and  death  ensu* 
ing  in  another,  the  offender  may  be  indicted,  tried,  and  punished 
in  the  district  where  the  death  happened,  as  if  the  whole  crime 
had  been  perpetrated  within  its  boundaries,  that  in  such  case,  an 
appeal  may  be  sued  in  the  county  where  the  party  died,  both 
against  principals  and  accessaries,  in  which  ever  county  the  acces- 


(o)2  New  Rep.  91.    Dougl.  791.  46.  Andacepreainble,2&3Edw.  VI. 

1  Taunt.  26.  c.  24 

(J>)  2  East,  P.  C.  772.     13  Geo.  III.  (r)  2  Bast,  771,  2. 

c.  31 . s.  4,  5.  44  Geo.  III.  c.  92.  s,  7, 8.  («)  Kel.  15. 

(q)  1  Hale,  62,  3.    Staunf.  b.  1.  c. 

Crmf  Z<ai0.  vol.  i.  o 
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*  sary  shall  have  been  guilty;  and  that  where  a  felooy  has  been 
PI80]  committed^  in  one  county,  and  any  other  person  shall  be  accessary 
in  another,  the  latter  may  be  indicted  where  his  particular  crimi- 
nality existed,  as  if  the  felony  itself  had  been  committed  within 
the  same  jurisdiction,  (t)  And  by  the  43  Geo.  III.  c.  113.  s. 
5.  it*  is  provided,  that  accessaries  before  the  fact  to  felonies  com- 
mitted within  the  body  of  .any  county  within  the  realm,  may  be 
indicted  and  tried  either  in  the  county  in  which  the  principal  felony 
was  committed,  or  in  that,  where  the  acts  of  procurement,  advice 
or  counsel,  or  other  circumstances  by  which  the  guilt  was  con- 
tracted, had  their  origin.  It  should  seem,  in  the  case  of  murder, 
that  if  the  stroke  be  in  England,  and  the  death  in  Wales,  the  in- 
dictment should  be  in  the  latter;  and  if  the  stroke  were  in  Wales, 
and  the  death  in  England,  then  the  offender  should  be  indicted  in 
the  latter,  (u)  And  as  at  common  law,  where  a  blow  was  given 
on  the  high  seas  and  the  party  stricken  died  in  England,  or  vice 
versa,  no  inquisition  could  be  had  against  the  murderer,  either  in 
the  county,  or  before  the  Admiral,  under  28  Hen.  VIII.  c.  16.  (t») 
the  statue  2  Geo.  II.  c.  21.  enacts,  {x)  that  where  any  person 
feloniously  stricken,  or  poisoned  at  any  place  out  of  England, 
shall  die  of  the  same  in  England,  or  being  feloniously  stricken,  or 
poisoned  in  Endand,  shall  die  of  such  stroke  or  poisoning,  out  of 
England,  an  indictment  thereof,  found  by  the  jurors  of  the  county, 
in  which  either  the  death  or  the  cause  of  death  shall  respectively 
happen,  shall  be  as  good  and  effectual  in  law,  as  well  against 
principals  as  accessaries,  as  if  the.  offence  had  been  completed  in 
the  county  where  such  indictment  shall  be  found:  but  where  the 
offender  being  on  shore  shoots  at  a  person  on  the  sea,  who  there 
dies,  the  felony  is  triable  according  to  the  admiralty  jurisdiction,  (y) 
It  seems,  however,  that  independently  of  the  enactments  in  tliese 
PISI]  statutes,^  2  and  3  Edw.  VI.  c.  24.  and  2  Geo.  II.  c.  21.  a  party 
may,  under  a  special  commission,  founded  on  the  33  Hen.  VIIL  c. 
23.  and  43  Greo.  III.  c.  113.  s.  6.  be  indicted  in  any  county  in 
England  for  a  murder,  where  the  stroke  is  on  the  high  seas,  or  in 
one  county  of  England,  and  the  death  in  another,  (z) 

It  appears  to  be  a  general  rule,  that  where  a  statute  creates  a 
new  felony,  which  consists  of  an  adt  partljO^ithin  the  kingdom, 
and  partly  without,  and  limits  it  to  be  tried  where  the  offence  is 
committed,  the  party  may  be  indicted  in  the  county  where  the 
part  of  the  offence  committed  within  the  realm  arose.  Thus  upon 
the  statute  1  Jac.  I.  c.  2.  for  passing  the  sea,  and  serving  a  foreign 


(0  1  East,  p.  C.  361,  2. 
(«)  1  East,  P.  C.  363  to  365. 
(w)  2  Hale,  163.    3  Inst.  48. 
(x)  1  East,  P.  C.  364,  5,  6,  T. 


(y)  1  Leach,  388.  1  East,  P.  C. 
367,    12  East,  246. 

({)  1  East,  P.  C.  366.  Starkie,12> 
13. 
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prince  without  taking  the  oath  of  obedience,  the  offender  may  be 
indicted  and  tried  in  that  county  from  which  be  embarked,  (a) 

Besides  these  provisions,  there  are  a  variety  of  statutes  which 
authorize  an  inquiry  in  counties  wholly  imconnectcd  with  the 
offence,  which  we  must  briefly  enumerate.  Some  of  these  direct 
the  trial  to  take  place  in  the  county  where  the  offender  was  appre- 
hended; others  in  the  county  adjoining;  and  others  in  any  county 
at  the  option  of  the  prosecutor;  and  this  brings  us  to  the  second 
division,  viz.  when  the  venue  and  indictment  may  be  in  the  county 
where  the  offender  is  arrested. 

The  statute  against  bigamy,  2  Jac.  I.  c.  1 1.  directs,  that  persons  Venue  in 
guilty  of  that  offence,  shall  be  tried  in  the  county  where  they  are  County 
arrested,  which  has  been  construed  to  mean,  that  in  which  they  ^ndanulr^ 
are  confined  in  prison.  (6)  Under  thb  statute,  it  has  been  held,  rested. 
that  if  a  warrant  be  issued,  the  apprehension  in  the  county  where 
the  venue  is  laid,  must  be  proved  by  producing  it,  in  order  to  give 
the  court  jurisdiction,  or  the  prisoner  will  be  entitled  to  his  dis- 
charge, (e)  And,  if  the  party  escapes*  and  is  never  apprehended,  [*182] 
he  may,  under  this  statute,  be  indicted  in  the  county  where  the 
offence  was  committed,  and  be  prosecuted  to  outlawry,  {d)  By 
the  5S  Geo.  III.  c.  108.  s.  25.  all  criminal  offences  against  any 
of  the  stamp  acts  may  be  determined,  either  in  the  place  where 
the  offence  was  committed,  or  in  that  where  the  parties  or  either 
of  them  were  arrested.  In  case  of  the  offence  of  robbing  the 
mail,  it  being  found  very  difficult  to  prove  the  commission  of  the 
robbeiy,  in  any  particular  county,  through  which  it  might  pass, 
and  this  having  been  held  material  on  the  general  principle  of 
locality,  (e)  it  was  enacted  by  the  42  Geo.  111.  c.  81.  s.  3.  that 
the  offence  might  be  prosecuted,  if  committed  in  England,  either 
in  the  county  where  the  offence  was  committed,  or  that  in  which 
the  party  was  apprehended;  and  if  in  Scotland,  either  in  the  justi- 
ciary court  of  Edinburgh,  or  in  the  court  of  the  circuit  where  the 
felony  was  effected  or  the  felon  arrested.  It  is  a  general  rule, 
that  where  a  statute  creating  a  new  felony  directs  that  it  may  be 
tried  in  the  county  where  the  offender  is  apprehended,  without 
containing  any  negative  words,  the  provision  is  only  cumulative, 
and  he  may  still  be  tried  in  the  county  where  the  offence  was 
committed,  (f) 

Besides  these  statutes,  there  are  some  wHich,  with  a  view  to  Venue  in 
secure  an  impartial  trial,  direct  the  Venue  to  be  laid  in  the  county  adjacent 
adjacent  to  that  in  which  the  crime  took  place.     Thus  under  the    ^""  ^" 
26  Greo.  II.  c.  19.  s.  8.  an  indictment  for  plundering  vessels 
wrecked  on  the  sea  shore  may  be  tried  either  in  the  county  where 


(a)  1  Hale,  706.    3  Inst.  80.  (e)  2  Leach,  634.    2  East,  P.  C. 

(b)  Hut.  131.    2  Inst.  49.  605. 

(c)  2  Leach,  826.  rfj  1  Hale,  694.  3  Inst.  87. 
'          Hale,  694.  3  Inst.  87. 
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the  plunder  was  effected,orin  any  county  adjoining;  and  if  in  Wales^ 
in  the  nearest  county  oi'  England,  (g)  So  by  the  8  Geo.  II.  c. 
20.  s.  3.  and  13  Geo.  III.  c.  84.  s.  42.  felonies  in  destroying  turn- 
[*183]  pikes  or  works  upon  navigable  rivers,*  erected  by  the  authority  of 
parliament,  may  be  tried  in  any  county  adjacent  to  that  where  the 
felony  was  completed;  and  by  the  38  Geo.  III.  c.  52.  and  51  Geo. 
III.  c.  100.  it  is  provided  that  bills  of  indictment  for  offences  com- 
mitted within  the  county  of  any  city  or  town  corporate,  may  be 
preferred  to  the  jury  of  the  county  next  adjoining,  at  any  sessions 
of  oyer  and  terminer  or  general  gaol  delivery;  (h)  and  indictments 
found  in  the  county  of  a  city  or  town  corporate  may  be  removed  at 
the  instance  of  the  prosecutor  or  defendant,  and  tried  at  the  ses- 
sions of  oyer  and  terminer  and  gaol  delivery  for  the  adjoining 
.  county,  (i) 
venue  in  There  are  also  statutes  which  authorize  the  trial  of  particular  of- 
^5  '  fenc(!s  in  any  county,  at  the  option  of  the  prosecutor.  Of  this  kind  is 
the  33  Hen.  VIII.  c.  23.  which  provides  that  persons  eiamined 
before  the  king^s  privy  council,  or  three  of  them,  and  by  then 
vehemently  suspected  of  any  treason,  misprision  of  treason,  or  mur- 
der, committed  either  within  or  without  the  domiuions  of  his  ma- 
jesty, may  be  tried  in  any  county,  by  virtue  of  a  special  coqidus- 
sion  under  the  king's  seal,  and  upon  such  trial,  no  challenge  shall 
be  allowed  for  want  of  hundredors.  It  seems  to  be  the  better 
opinion,  that  this  provision  w^s  repealed  as  far  as  it  respects  trea- 
sons and  misprisions,  by  the  1  and  2  P.  and  M.  c.  10.  s.  8.  which 
enacts,  that  all  treasons  shall  be  tried  by  the  course  of  the  com- 
mon law,  and  in  no  other  way  whatsoever,  (fc)  But  with  respect 
to  murder,  it  seems  to  be  still  in  force.  ())  It  does  not,  however, 
seem  ever  to  have  extended  to  accessaries,  (m)  though  it  appears 
to  have  embraced  every  description  of  murder,  whether  committed 
[^184]  within^  or  without  the  kingdom,  (n)  Accessaries  to  murder  and 
principals  in  manslaughter  have,  however,  recently  been  included 
in  the  same  regulation,  (o)  The  black  act  (p)  allows  the  prose- 
cutor on  every  proceeding  under  it,  to  lay  the  Venue  in  any  county 
be  may  think  most  expedient;  but  he  must  not  abuse  this  power, 
which  was  given  ^^  for  a  better  and  more  impartial  trial,''  to  the 
purposes  of  injustice  and  oppression,  (q)  And  by  the  9  Geo.  II. 
c.  35.  s,  26.  an  indictment  for  assaulting  officers  of  the  customs  or 
excise  may  be  laid  in  any  county.  But  this  regulation  applies  only 
to  assaults  committed  on  them,  when  actually  engaged  in  the  du- 


(ff)  lEast,  P.  C.  772  3,  649.  What  C.  361  &  369,  and  see  recital  in  43 

is  th"  next  County,  see  2  M.  8c  S.270.  Geo.  III.  c.  113.  s.  6. 

(/i)  S.  1  &  2.  (w)  1  AnclepB.  195.    1  East,  P.  C. 

(0  S.  1,  2, 3,  &  4.  369. 

(k)  1  Hale,  282, 3.   2  Hale,  164.   3  (n)  1  East,  P.  C.  369.  8  Mod.  144. 

'       W  43-       -      ' 


Inst.  27  ace.    Staiinf.  b.  2.  f.  90  contra.  (o)  43  Geo.  HI.  c.  113.  s.  6. 

(/)  1  Hale,  283.  374.    2  Hale,  22.         Ip)  9  Geo.  I.  c.  22.  s.  14. 
Jt64. 3  Inst.  27, 1,  2,  3,  8c  4.  1  East,  P.         (q)  1  Uach,  73,    2  Bla.  Rep.  73S. 
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ties  of  their  office,  and  not  on  any  other  occasions,  (r)  By  the  19 
Geo.  II.  c.  85.  8.  5.  all  offences  relating  to  the  revenue  may  be 
prosecuted  in  any  county;  (s)  and  by  the  9  Geo.  II.  c.  30.  b.  1.  all 
offences  in  hiring  and  retaining  a  British  soldier,  to  enlist  in  the 
service  of  a  foreign  potentate,  may,  if  committed  out  of  the  realm, 
be  laid,  inquired  of,  and  tried  in  any  county  in  England.  And 
the  37  Greo.  III.  c.  70.  s.  7.  enacts,  that  any  of  the  treasonable 
practices  therein  referred  to,  viz.  seducing  sailors  or  soldiers  from 
their  allegiance,  or  inciting  them  to  mutiny,  or  committing  any 
traitorous  practice,  whether  on  the  high  seas  or  in  England,  shall 
be  indictable  in  any  county  of  England,  before  the  justices  of  oyer 
and  terminer  or  gaol  delivery  at  the  assizes. 

We  will  now  take  a  summary  view  of  the  statutes  relative  to 
crimes  committed  in  Wales,  on  the  high  saes,  and  in  foreign  do- 
minions. 

The  trial  of  offences  committed  in  Woks  has  also  been  influ-  Venue 
enced  by  several  acts  of  Parliament.  At  common  law,  no  offence  where  of. 
eoiAmitted  in  Wales  could  be  tried  in  England,  and  was  only  in-  v\"Jjes" 
quirable  before  justices  or  commissioners^  assigned  by  the  king  in  [=^185] 
the  county  of  Wales,  where  the  offence  was  committed,  {t)  But 
by  the  26  Hen.  YIII.  c.  6^  (u)  confirmed  and  explained  by  34  and 
35  Hen.  VIII.  c.  26.  s.  75.  all  treason^  and  felonies  in  Wales,  and 
accessaries  of  the  same,  may  be  indicted  before  the  justices  of 
gaol  delivery  in  the  next  adjoining  county  of  England,  where  the 
king^s  writ  runneth:  that  is  at  present  in  the  county  of  Here- 
ford (to)  or  Salop,  [x)  and  not,  as  it  should  seem,  in  Chester  or 
Monmouth;  the  first  being  a  county  palatine,  where  the  king's  writ 
did  not  run,  and  the  other  a  part  of  Wales,  at  the  time  of  passing 
the  statute:  (y)  and  this  act  extends  to  all  felonies  subsequently  cre- 
ated, (z)  It  should  seem,  that  in  the  case  of  murder,  if  the  stroke 
be  in  England,  and  the  death  be  in  Wales,  the  indictment  should 
be  in  Wales;  and  if  the  stroke  in  Wales,  and  the  death  in  Eng- 
land, the  Venue  should  be  in  the  latter,  (a)  This  act  is  not  con- 
fined to  the  Lordship^s  Marchers,  whom  it  particularly  mentions; 
but  the  justices  of  assize  have  a  concurrent  jurisdiction  with  those 
of  great  sessions,  {b)  It  does  not,  however,  extend  to  appeals  of 
murder,  and  as  far  as  respects  treason,  is  repealed  by  the  1  and 
t  Ph.  and  Mar.  c.  10.     Nor  is  Wales  within  the  statute  35  Hen. 


(r)  4  T.  R.  490.  2  East,  P.  C.  773.     1  East.  P.  C.  363. 

(t)  12  East,  244.  1  Leach,  108.  Hawk.  b.  2.  c  25.  s.  45. 

(f)   J  Hile,  156.  2  M.  &  S.  270. 

(u)    See    obsen'ations  thereon,  1  (z)  3Campb.78.  1  I^ach,  109. 

East4  P.  C  363.  (a)   1  East,  P.  C  363,  4,  5,  ami  sec 

M  2  M..&  S.  276  1  Hale,  706.  3  Inst.  bO,  but  sec  Star- 

(x)  Offences  in  the  Isle  of  Angle-  kie,  14.  n.  p. 

8ca,lo  be  tried  in  Sliropshirc .  1  Leacli,  (^)  8  Mod  144. 1  Hale,  157.  Huwk. 

a08.  I  Ea§t,  P.  C.  363.      ,  b.  2.  c.  25.  s.  45. 

(y)  4  Bla.Com.  304,  aiul  in  «otes. 
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VIII.  c.  2.  for  the  punishment  of  foreign  treasons,  as  it  was  always 
regarded  as  a  part  of  England,  (c)  and  is  now  expressly  declared 
to  be  so,  by  act  of  parliament,  {d) 

In  the  case  of  plundering  the  effects  of  any  vessel  wrecked  or 
[*186]    in  distress,  which  is  ousted  of  clergy  by  the  26*  Geo.  II.  c.  19.  it  is 
enacted,  (e)  that  if  the  fact  be  committed  in  Wales,  the  prosecu- 
tion may  be  carried  on  in  the  next  adjoining  county  of  England.  (/) 
Venue  ^^  general  offences  committed  in  Scotland  and  Irdandj  are  in- 

where  of-   dictable  only  there,  and  if  the  party  be  apprehended  here,  be  must 
fence  in      be  sent  thither  for  trial,  (g)     And,  though  we  have  seen,  that  at 

oMrcTand  ^^™"^0"  '*^?  *  P^^J  ^^^  ^^  Stolen  goods  in  one  county  may  be 
'  indicted  in  any  other  county  into  which  he  carries  them,  it  was 
doubted  whether  if  goods  were  stolen  in  Scotland  or  Ireland,  and 
brought  by  the  offender  into  England,  he  could  be  indicted 
here;  (A)  and  indeed  it  was  decided  that  an  indictment  in  England 
was  not  in  such  case  sustainable,  (t)  To  remedy  this  defect,  it 
was  provided  by  the  IS  Geo.  III.  c.  31.  s.  4  and  5.  and  44  Geo. 
III.  c.  92.  s.  7  and  8.  that  offenders  escaping  with  stolen  property, 
from  one  part  of  the  united  kingdom  to  another,  may  be  indicted  in 
the  county  where  the  same  is  found;  and  that  persons  guilly  of  re- 
ceiving only  may  be  tried  in  the  place  where  they  receive,  without 
reference  to  the  place  where  the  goods  were  originally  taken;  (k) 
and  we  have  seen,  that,  if  a  mail  be  robbed  th  Scotland,  the  offen- 
der may  be  in'dicted  in  anycountynn  England,  in  which  he  was 
arrested.  (2) 
Venue  We  have  already  seen  that,  at  common  law,  no  offence  commit* 

where  of-  ted  on  the  high  seas  or  beyond  the  realm  could  be  inquired  of,  ex- 
hlgh^seas.  <^^P*  within  the  kingdom.  But  by  the  statutes  28  Hen.  VIII.  c. 
15.  and  39  Gko.  III.  c.  37.  all  offences  committed  on  the  high 
seas,  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral  has 
ot  pretends  to  hane  jurisdiction,  may  be  tried  in  any  county  of  Eng- 
pl87]  land,^  according  to  the  king^s  special  commission;  (m)  and  the  first 
mentioned  statute,  with  respect  to  treasons  committed  at  sea,  is  not 
repealed  by  the  35  Hen.  VIII.  c.  2.  (n)  Upon  the  construction  of  the 
statute  28  Hen.  VIII.  c.  1 5.  a  doubt  having  arisen  wheUier  an  ac- 
cessary to  a  felony  committed  on  the  sea  was  triable  by  the  admiral 


(c)  1  Hale,  158.  2  Rol.  2S.  note  g. 

(d)  20  Geo.  II.  c.  42.  s.  3.  {k)  1  East,  P.  C.  772. 

(<•)  S.8.  (0  Ante,  182.    42  Geo.  III.  c.  81. 

U)  2  East,  P.  C.  772, 3.  s.  3. 

Ig)  l3Geo.llI.c.3l.    44  Geo.  in.  (m)  1  Leach,  588.    12  Bast,  246. 

c.  92.  1  East,  P.  C.  772.  2  New.  Rep.  91.    1  East,  P.  C.  367, 

(/i)  See  recitals,  13  Geo.  III.  c.  31.  8.    2  Hale,  11  to  20.  ante,  151, 153. 

&44(ifo.ni.c.92.  &c. 

(i)  2  East,  P.  C.772.  and  see  3  Inst.  (n)  3  Inst.  112. 
113.    13  Co.  53,  but  see  Starkic,  3, 
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wilhiD  the  purview  ofit,  (o)  the  statute  11  and  12  William  III.  c. 
7.  s.lO.  made  perpetual  b?  6  Geo.  I.  c.  19.  {pj  enacts  that  all  ac- 
cessaries to  acts  of  piracy  shall  be  tried  under  the  provisions  of  the 
statute  of  Henry;  and  by  the  first  section  of  the  same  statute,  all 
offences  committed  at  sea  are  triable  by  a  special  commission  in 
any  part  of  his  majesty's  domiuions.  So  the  1  Ann,  st.  2.  c.  9. 
s.  4.  for  preventing  the  destruction  of  ships  by  masters  and  mari- 
ners, and  the  11  Geo.  I.  c.  29.  s.  7.  and  tlie  33  Geo.  III.  c.  67. 
direct,  that  the  ofiences  created  by  the  statute  of  Ann,  and  referred 
to  in  the  succeeding  acts,  shall  be  triable  as  provided  by  the  28 
Hen.  VIII.  c.  15.  And  the  39  Geo.  III.  c.  37.  extends  the  provi- 
sions of  the  statute  of  Henry  to  all  ofiences  whatever,  committed 
on  the  high  seas,  out  of  the  body  of  any  county  of  this  realm,  and 
which  are,  therefore,  now  triable  under  the  special  commission  of 
his  majesty;  and  the  statute  43  Geo.  III.  c.  1 13.  after  reciting  cer- 
tain parts  of  the  prior  statute?,  provides  that  the  offences  of  de- 
stroying or  procuring  to  be  destroyed  any  ship,  within  the  body  of 
a  county  of  this  realm,  shall  be  inquired  of,  tried  and  determined, 
in  the  same  manner  as'other  felonies  within  the  body  of  the  county; 
but  if  committed  on  the  high  seas,  they  shall  be  indicted  and  tried 
as  directed  by  the  28  Hen.  VIII.  c.  15.  and  the  5th  section  pro- 
vides, that  accessaries  before  Uie  fact,  to  felonies  committed  on  the 
hisb*  seas,  may  be  indicted  as  prescribed  by  the  statute  28  Hen.  [^^^IdS] 
Till.  c.  15.  that  is  by  special  cQn>mission,  in  any  county  in  Eng- 
land; and  the  37  Greo.  III.  c.  70.  provides,  that  treasonable  prac- 
tices committed  on  the  high  seas  shall  be  indictable  in  any  county 
in  England,  at  the  assizes,  (y)  .  ^ 

Offences  committed  beyond  the  seas  have  also  been  made  sub-  Venue 
ject  to  regulations  nearly  similar.     Although  it  appears  that,  at  where  of. » 
common  law,  treason  in  adhering  to  the  king's   enemies  abroad,  /ond  the^ 
might  be  tried  where  the  offender  had  lands  in  England;  (r)  by  the  seas. 
statute  35  Hen.  VIII.  c.  2.  all  doubts  on  this  subject  are  removed; 
for  it  is  enacted,  that  all  treasons  or  misprisions  of  treason,  com- 
mitted out  of  the  realm,  may  be  tried  in  the  King's  Bench,  by  a 
jury  of  the  county  in  which  the  court  sits,  or  by  special  commission 
in  any  county  of  England,  which  the  King  may  think  proper  to 
specify,  with  a  proviso  that  peers  shall  still  be  tried  according 
to  their  privilege.     Thi^  statute  is  not  repealed  by  the   1  and  2 
Phil,  and  Mary,  c.  10.  because  that  act  applies  only  to  treasons 
within  the  realm,  {s)     It  is  not  absolutely  necessary  that  the  king 
should  sign  the  special  commission  issued  under  this  statute,  for  it 
is  sufiicient  if  he  sign  the  warrant  to  the   lord  keeper,  by   whom 
the  commissioners  may  be  appointed,  (f)   It  has  also  been  holden 
■         ■  I  ■  ■  I  III     I      ■  ■■ 

(»)  Yelv.  134,  5.    See  post.  43  Geo.  Hale,  164. 

III.  c.  113.  (*)  Hawk.  b.  2.  c.  25.  s.  45.  C©.  Lit. 

(/»)  See  further  p rovis'ions,  43  G eo.  2o  1 .  b . 

111.  c.  113.  (0  3  Inst.  11.  Hawk.  b.2.  c.  25.  s. 

(7)  Ante,  152,  &c.  51.     Bac.  Ab.  Indictment,  D. 

(r)  Co.  Lit.  261.  b.    3  Inst.  11.    2 


128  OF  HIE  INDICTMENT. 

that  Ireland  is  without  the  realm,  for  the  purposes  of  this  sta- 
tute; and,  therefore,  treason  committed  there  may  be  tried  as  di- 
rected by  its  provisions,  (ti)  The  same  observation  applies  also 
to  the  Isle  of  Man,  Jersey,  Guernsey,  Sark,  and  Alderney,  which 
are  without  the  realm,  though  part  of  the  dominions  of  England.  (10) 
[^189]  And  it  seems,  that,  before  the  union,  an  Irish  peer*  might  be  tried 
in  England  for  treason  committed  in  Ireland,  though  be  thereby 
lost  the  benefit  of  trial  by  his  peers,  (x)  But  there  is  little  doubt 
but  that  at  the  present  day,  it  would  be  holden  otherwise,  especially 
since  the  provisions  of  39  Geo.  III.  c.  44.  s.  7,  8.  (y)  By  the 
before  mentioned  statutes  23  Hen.  VIII.  c.  23  and  43  Geo.  III. 
c.  113.  we  have  also  seen,  that  murderers  and  accessaries  before 
the  fact,  and  manslaughter  committed  abroad  may  be  indicted  and 
tried  by  a  special  commission,  in  any  county  in  England,  (z)  By 
7  Ann,  c.  21.  s.  5.  Scotchmen  are  punishable  for  all  treasons  and 
misprisions  of  treason,  committed  on  the  high  seas  or  out  of  the 
realm  ofGreat  Britain,  by  a  special  commission.  By  10  and  II 
Wm.  III.  c.  25.  8.  13.  robberies,  murders,  felonies,  and  other 
capital  crimes,  committed  in  Newfoundland,  may  be  tried  in  any 
county  of  the  realm,  at  the  assizes,  by  the  common  commissioners 
of  oyer  and  terminer  and  gaol  delivery;  (a)  but  it  should  seem 
that  this  act  does  not  extend  to  prosecutions  for  assaults  or  other 
misdemeanours,  (b)  And  by  the  12  Geo.  III.  c.  24.  s.  2.  setting 
on  fire  ships,  arsenals,  magazines,  &c.  out  of  the  realm  may  be 
indicted  in  any  county  within  the  kingdom,  or  at  the  place  where 
the  offence  was  committed.  The  crimes  of  governors  of  his  ma- 
jesty's plantations  may,  under  1 1  and  12  Wnf.  III.  c.  12,  be  tried 
in  any  county  of  England,  by  special  commission,  (c)  And  all  of- 
fences committed  by  persons  in  public  capacities  in  our  East  In- 
dian possessions  may,  by  42  Greo.  III.  c.  85.  be  indicted  and  tried 
in  Middlesex,  (d) 
Present  It  will  now  be  proper  to  inquire  into  the  rules  which,  at  the 

rules  as  to  present  day,  determine  the  venue  incases  not  particularly  affected 
at  Com""^  by  the  above  mentioned  acts  of  Parliament,*  The  general  common 
mon  haw.  I^w  rule  is  still  the  same  that  the  venue  must  be  laid  in  the  county 
[*190]    where  the   ofience  is  alleged  to  have    arisen,    (e)     And  even 
the  king  cannot  by  charter  authorize  the  trial  of  an  offence  in 
another  county,  (f)     But  though  the  court  of  King's  Bench  has  no 
jurisdiction  over  offences  committed  abroad,  unless  under  some  par- 
ticular legislative  provision;  yet  if  any  part  of  the  offence  be  com- 

-  .    .         ^        ■ 

(«)  3  Inst.  11.  1  Hale,  155.    7  Co.  (a)  1  East,  P.  C.  370. 

23.     Co.  Lit.  261.  b.  (6)  1  Sess.  C.  246. 

(tp)  1  Hale,  156.  (c)  1  Sess.  Cas.  247. 

(x)  1  Hale,  155.  1  St.  Tr.  928.  ace.  (d)  8  East,  31. 

Dyer,  360.  b.    Hawk.  b.  2.  c.  25.  s.  (e)  Co.  Lit.  125.  a.  &  b.  n.  1  Hawk. 

52.  Bac.  Ab.  Indictment  F.  cont,  b.  2.  c.  25.  s.  35. 

(if)  1  East,  P.  C.  104.  (/)  Dougl.  796:  Hawk.  b.  2.  c.25. 

(x)    Ante,     153.   ITaunt.   27.   1  •.  5L 
East,  359. 
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pleted  in  Middlesex,  where  the  court  sits,  it  may  inquire  of  the 
whole  transaction,  (g)  It  is  the  constant  practice  for  offences 
committed  in  the  county  of  Middlesex  to  be  tried  at  the  Sessions 
house  in  the  Old  Bailey,  which  is  within  the  city,  but  it  does  not 
appear  upon  what  foundation  the  custom  is  supported,  (h)  In  case 
of  an  indictment  for  forging  notes,  it  seems  not  to  be  sufficient 
to  show  an  uttering  in  the  county  where  the  venue  was  laid  in 
order  to  support  the  locality  required  for  the  trial.  {%)  Nor,  in 
an  indictment  for  a  libel,  is  a  mere  acknowledgment  by  the  defend- 
ant in  the  county  in  which  the  venue  is  laid,  of  the  fact  of  publi- 
cation which  in  truth  was  in  another  county,  sufficient  to  warrant 
the  trial  in  the  first  county,  (jb)  Nor  is  the  post  mark  on  a  libellous 
letter  of  a  particular  place  within  the  county  where  the  venue  is 
laid  sufficient  evidence  of  the  publication  there  by  the  defendant, 
but  if  it  be  sent  to  the  prosecutor  at  a  place  without  the  county, 
and  yet  actually  received  by  him  within  it,  that  will  be  sufficient  to 
support  the  indictment,  (i)  And  if  a  man  writes  a  letter,  with 
intent  to  provoke  a  challange,  and  puts  it  into  the  post  office  at 
Westminster,  addressed  to  a  person  within  the  city  of  London  who 
receives  it  there,  the  writer  nay  be  indicted  in  Middlesex,  (m)  So,*  [*1 91  ] 
ontrialsfor  high  treason,  intercepted  letters  are  received  in  evi- 
dence as  overt  acts  of  treason  in  the  eoun^  where  they  were  writ- 
ten.(n)  And  if  a  person  in  Ireland  procores  another  to  publish  a 
libel  at  Westminster,  he  may  be  indicted  in  Middlesex,  (o)  And 
where  a  person  by  means  of  an  innocent  agent  procures  a  felony 
to  be  done  in  another  country  he  may  be  indictea  there,  though  not 
personally  present,  thus  in  case  of  a  threatening  letter,  sent  by  the 
hands  of  a  person  ignorant  of  its  contents,  the  defendant  may  be 
indicted  in  the  place  where  the  letter  was  received,  (p)  The  in- 
ference from  wnich  cases  seems  to  be,  that  the  defendant  may  be 
indicted  either  in  the  county  where  he  put  the  letter  in  the  post, 
or  in  that  where  it  was  received.  Ana  if  a  loaded  pistol  be  fired 
from  the  land  which  kills  a  man  at  sea,  the  offender  must  be  tried 
by  the  Admiralty  jurisdiction;  for  the  crime  is  committed  where 
the  death  happens,  and  not  where  the  cause  of  death  arises,  (q) 
And,  on  the  same  principle,  if  a  shot  be  fired  in  one  county,  or 
poison  administered,  which  becomes  fatal  in  another,  the  venue 
must  be  laid  in  (he  latter;  but  it  would  be  otherwise  if  A.  in  one 
county  should  procure  B.  a  guilty  agents  to  commit  a  murder  in 
the  second,  because  in  that  case  A.  would,  be  an  accessary  before 
the  fact,  and  triable  as  such  in  the  county  where  he  was  guilty  of 
the  murderous  contrivance,  (r)     On  the  other  hand,  if  a  person, 

(g)  1  Esp.Rep.  62  3,  2  lUle,  12.         (n)  2  Camp    507.    4  St.  Tr.  409. 

(A)  Dougl.  796, 7.  Fo«t.  218.  6  T.  R.  527. 

(f)  3  East,  P.C.  992.  2  New  Rep.  (o)7  Ewt,  6a    3  Smith,  97,  9.  1 

ST.  Esp.  Rep.  63.    6  East,  589, 590. 

(  k)  7  Bast,  68.  (*)  1  Uacb,  142. 2  Eaat,  P.  C.  1120. 

(/)  1  Camp.  315,  6,  (q)  1  Uacb,  38a 

(w  )  2  Camp.  506.  (r)  2  &3  Edw.  VL  c  34. 

Crtm.  Lav.  vol.  i.  r 
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unconscious  of  the  guiliy  design,  as  a  child  wilhout  discretion,  be 
employed  in  the  commission  of  a  murder,  the  venue  must  be  laid 
in  the  county  where  the  death  happens,  for  they  are  merely  the  in- 
struments, and  the  contriver  is  the  principle.  («) 
With  respect  to  the  description  of  overt  acts  of  treasons  com- 

P192]  mitted*  wiUiin  the  realm,  one  overt  act  must  be  stated,  and  prov* 
ed  to  have  taken  place  in  the  county  where  the  indictment  is  laid; 
but  afterwards  any  overt  acts  of  treason  may  be  given  in  evi- 
dence of  the  same  species  of  treason  though  committed  else- 
where, and  not  alleged  in  the  indictment.  (()  A  distinction  has 
been  taken  that  where  a  levying  war  is  laid  as  an  overt  act  of 
compassing  the  king's  death,  though  laid  within  the  county,  it  may 
be  proved  elsewhere;  but  that  where  the  levying  war  is  laid  as  the 
substantive  treason,  it  is  local  and  must  be  laid  in  the  proper 
county: — for  a  levying  war  in  Surrey  may  be  good  evidence  of  a 
compassing  the  king's  death  in  Middlesex  and  so  tend  to  establish 
the  treason  there;  but  a  levying  war  in  Surrey  does  not  prove 
a  levying  war  in  Middlesex,  though  it  may  be  adduced  to  show 
the  nature  of  the  act  laid  as  treason  in  the  proper  county,  (u) 
And  after  the  proof  of  one  overt  act  of  treason  by  levying  war  in 
the  proper  county,  proof  of  levying  war  in  another  is  admiss- 
able.  (w)  Sointhecaseofconspiracies,  the  venue  may  be  laid  in 
the  countf  where  any  overt  act  by  any  one  of  the  conspirators  can 
be  proved,  and  evidence  may  he  there  given  of  transactions  in  other 
counties,  (x)  If  a  servant  receive  money  for  the  master's  use 
in  one  county,  and  on  being  called  on  to  account  for  it  iik  another, 
deny  that  he  has  received  it,  he  may  be  indicted  for  the  em- 
bezzlement in  the  latter  county,  even  though  there  were  evidence 
that  he  had  spent  the  money  in  the  former;  for  the  illegality  of 
his  conduct  does  not  necessarily  appear  from  his  spending  the 
money,  as  he  might  pay  the  amount  over  in  other  coin  than  that 
which  he  actually  received,  (y)    But  a  forged  bill  being  found 

[*193]  upon*  a  prisoner  in  one  county  bearing  date  at  the  time  when  he 
resided  in  another,  on  an  indictment  for  forgery,  it  is  not  suffi- 
cient to  maintain  the  indictment,  the  venue  being  laid  in  the  lat- 
ter county,  {z)  In  case  of  perjury  committed  in  the  booth  hall 
of  the  city  or  Gloucester,  which  is  a  city  and  county  of  itself, 
on  the  triaj  of  a  cause  before  a  jury  of  Gloucestershire  at  large, 
the  indictment  may  be  found  and  tried  either  before  a  jury  of  Uie 
county  at  large,  or  of  the  city  and  county  of  Gbucester.  (a)  And, 
in  general,  where  a  statute  creates  a  new  felony  or  offence,  con- 

(•)  IHale,  514»  616,  617.   Fost  P.  C.  126.  Stark  30.  n.  p.  Kelynee  15. 

349.  (x)  4  £Mt,  171.    6  Eut,  590.  loc. 

(r)  Post.  10.  Dyer,  133.  »•  Kel.  14^  1  Salk.  174.  cont. 

15.  4  St.  Tr.  447,  a    6  St  Tr.  260.  (v)  3  Boa.  &  Pul.  596.   1  East,  P.  C. 

1  Eaitt,  P.C.  135.  addenda  xxiv.  2  Leach»  974. 4  Taunt. 

(ti)  Kel.  14, 5.  303. 

(w)  Kel.  14,  5.  Fost.  9.  8.  St.  Tr.  {«)  2  New  Rep.  87. 

218.  see  the  obsenrationa  in  1  East,  (a)  Doug1.791. 
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sisting  partly  of  an  act  witbin  the  kingdom,  and  partly  of  one 
without,  and  limits  it  to  be  tried  where  the  offence  »  committed, 
it  mast  be  tried  where  that  part  of  the  offence  is  committed 
which  is  within  the  kingdom;  so  that  an  offender  against  I  Jac; 
1.  c.  2,  by  passing  the  sea,  and  entering  into  the  service  of  a 
foreign  prince,  without  taking  the  oath  of  allegiance,  shall  be 
tried  in  that  country  from  whence  he  set  sail  for  the  foreign 
state,  (fr) 

The  rule  of  common  law  restraining  jurors  from  inquiring  into 
facts  arisbg  in  another  country,  was  not,  at  any  time,  so  strictly 
observed  in  nmdemeanoursj  as  in  capital  cases.  Thus  we  have 
seen  that  a  party  committing  acts  constituting  a  felony  in  two 
distinct  counties,  might  have  been  indicted  for  the  misprision  in 
either,  though  the  jury  must  necessarily  have  taken  cognizance  of 
the  entire  transaction,  (c)  So  if  a  nuisance  be  committed  in  one 
county,  and  it  affect  the  public  in  another,  the  defendant  may  be 
indicted  in  either,  (d)  And  where  a  person,  by  reason  of  the 
tenure  of  certain  lands  in  one  county,  is  bound  to  repair  a  road 
in  another,  he  may  be  indicted  in  die  latter  for  the  dilapidated 
state  of  the  road,  though*^  his  estate  may  lie  out  of  the  jurisdic-  [*194] 
tion  of  the  Quarter  Sessions,  (e) 

Having  thus  examined  in  what  county  an  indictment  may  be  Mode  of 
preferred  and  the  venue  laid,  we  have  now  to  consider  how  the  y^^^"| 
venue  is  to  be  stated  both  in  the  mai^in  and  in  the  body  of  the 
indietment.  The  county  is  stated  in  the  margin,  thus,  '^  Mid- 
ifleseo?,"  or  ^^  Middlesex  to  wit,"  (/)  but  the  latter  method  is 
the  most  usual.  In  the  body  of  the  indictment  also,  the  facts 
should  in  general  be  stated  to  have  arisen  in  the  county  in  which  . 
the  indictment  is  preferred,  so  that  it  may  appear  that  the  offence 
was  within  the  jurisdiction  of  the  court ;  and,  therefore,  if  a  parish, 
vill,  or  other  place,  where  the  offence,  or  part  of  it,  occurred,  be 
stated  without  naming  the  county  in  the  margin,  or  expressly  re- 
ferring to  it  by  the  words  ^^  the  county  aforesaid,"  the  indictment 
will  be  defective,  (g)  And  where  two  counties  are  mentioned,  as 
.Surrey,  in  the  margin,  and  then  a  fact  is  described  as  having 
happened  in  Middlesex,  and  afterwards  the  offence  is  stated  to 
have  been  committed  at  a  place  ^^  in  the  county  aforesaid,"  with- 
out shewing  which  county  is  intended  ;  this  will  refer  to  the  last 
antecedent  county,  Middlesex,  and  the  indictment  will  be  insuffi- 
cient for  the  rule,  in  civil  actions,  that  the  venue  in  the  margin 
will  aid  it,  does  not  extend  to  criminal  proceedings.  (&)    When, 


\ 


6)  1  Hale,  706. 3  Inst.  80.  ante,  181.  (g)  3  P.  Wms.  496  Cro.  Eliz.  101, 

c)  1  Hale,  652.  ante  177,  8.  137, 606,  751. 1  Sid.  345.  TUwk.  b.  3. 

(d)  Hawk.  b.  2.  c.  25.  s.  37.  Staunf.  c.  25.  s.  34, 128.  1  Rulat.  205.  2  Hale, 
b.  3-  91. 19.Edw.  HI.  Ass.  pi.  6.  3  T.  166.  2  Sens.  Cas.S,  4, 219. 

R.  341. 3  Bo6.  &  Pal.  361.  (A)  2  Led.  Ravm.    888,  1304.    2 

(e)  5  T.  R.  503.  ace.  5  H.  VII.  5  Hale,  180.  Cro.  Eliz.  184.    1  Saund. 
€oni,  308.  n.  1.    1  Chitty  on  Pleading,  279. 

(/)  3  Hak,  166*  3  East,  Rep.  66. 1  Bulst.  205. 
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howeyer,  only  ooe  county  is  named,  the  words  ^  county  afore- 
said'' will  have  sufficient  reference  to  the  county  in  the  margin,  (t) 
[*195]        It  may,  in  general,  be  observed  that  in  indictments  founded* 
upon  the  statutes  we  have  already  enumerated,  which  authorize 
a  mode  pr  place  of  trial,  that  did  not  exist  at  common  law  ;  all 
facts  within  the  realm  should  be  laid  in  the  county  where  they  ac- 
tually  happened,  (k)    Thus,  in  case  of  murder,  if  the  stroke  or 
poison  be  given  in  one  county,  and  the  death  occur  in  another, 
the  facts  should  be  stated  according  to  their  actual  existence.  (2) 
And  in  prosecutions  on  the  black  act,  which,  we  have  seen,  may  be 
carried  on  in  anv  county,  it  is  usual  to  state  the  crime  to  have 
been  committed  in  that  where  it  actually  occurred,  though  the 
venue  be  laid  in  any  county,  (m)     So,  when  an  assault  upon  a  re- 
Tenue  officer  is  tried  in  a  foreign  county,  it  should  be  laid  in  that 
where  it  took  place,  (n)     And  in  an  indictment  against  an  acces- 
sary, under  the  statute  2  and  3  Ed.  VI.  c.  24,  for  procuring  the 
commission  of  a  murder  in  another  county,  it  should  be  averred, 
according  to  the  fact,  that  the  principal  committed  the  murder  in 
the  county  where  it  was  actually  perpetrated,  (o)     And,  in  an 
indictment  against  a  party  in  one  county,  for  having  goods  there 
which  he  feloniously  robbed  in  another,   it   may  be  advisable, 
though  not  absolutely  necessary,  to  state  the  facts  as  they  actually 
arose,  (p)     Offences  committed  in  Wales,  and  indicted  in  the  next 
adjoining  county  of  England,  under  26  Henry  VIII.  c.  6.  s.  5. 
should  be  laid  to  have  happened  in  the  proper  county  in*  Wales,  (q) 
though  it  is  said,  that  this  is  not  absolutely  necessary,  (r)     So,  in- 
dictments for  offences  committed  upon  the  high  seas,  should  al- 
lege the  crimes  to  have  been  committed  there,  in  order  to  show 
the  admiralty  jurisdiction,  (s)    And  an  offence  committed  in  a 
pi 96]   foreign  country  should  be  stated  to"*^  have  been  committed  ^^  in  parts 
beyond  the  seas  without  the  realm,"  (t)  though  it  is  said,  that  it 
may  be  laid  to  have  been  committed  in  the  county  where  the 
offence  is  to  be  tried,  (u) 

In  general,  it  is  also  essential  to  lay  every  issuable  and  triable 
fact  to  have  happened  at  some  particular  parish,'  vill,  hamlet,  or 
place  within  the  county,  to  which  a  venire  may  be  awarded,  and 
it  wiU  not  suffice  merely  to  state  the  county,  (id)  The  ancient  rea- 
son why  a  particular  vill  was  requisite,  has  indeed  long  ceased  to 
operate  in  practice,  for  the  jury  are  no  longer  summoned  from  the 

{«)3  P.  Wms.  496.    2  Hale,  180.  (v)  3  Campb.  78. 

1  Saund. 308  n .  1.    Com.  Dig.  Indict-  (r)  8  Mod.  141. 

ment,  G.  2.  Hawk.  b.  2.  c.  25.  ».  34.  (•)  3  Inst.  112.  Bac.  Ab.  Admiralty, 

(k)  Ante,  179  to  184.  D.  1  Leach,  388. 

(/)  3  Inst.  48,  9. 3  Campb.  178.  Cro.  (t)  1  East,  P.  C.  369.  1  Leach,  16a 

C.  C.  278.  1  Taunt.  26. 3  Inst.  1 12. 

(m)  1  Leach,  73.   2Bla.  Rep.  733.  (w)  8  Mod.  141. 

(»;  4  r.  R.  49U.  (w)  5  T.  R.  620.  2  Hale,  180.  3 

(o)  9  Co.  114.  Hawk.  b.  2-  c.  29.  Campb.  77,  Hawk.  b.  2.  c.  25.  s.  83. 

3  Inat  49.  Bac.  Ab.  Indictment,  G.  4. 

(/.)  2  Baat,  P.  C.  776. 
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neighbourhood,  but  from  the  county  at  large,  and  the  right  to 
challcDge  for  hundredors  has  long  fallen  into  disuse,  though  it  has 
never  been  denied  or  taken  away,  and  might  probably  be  still  ex- 
erted, (x)  The  form,  therefore,  still  continues;  and  besides  the 
county,  some  particular  place  or  parish  in  it  should  be  laid,  {y) 
Tvhich  is  not  so  extensive  but  that  all  who  live  within  its  limits  may 
be  reasonably  presumed  to   have  a  knowledge  of  the  transaction 
to  be  made  the  subject  of  inquiry,  {z)   Thus   it  may  be  laid  in  a 
town,  (a)  a  ward,  (6)  a  narish,  (c)  hamlet,  (d)  burgh,  (e)  ma- 
nor, {J)  castle,  {g)  forest,  (h)  or  any  place  knowii  out  of  a  town,  (t) 
And  formerly,  if  the  sheriff  returned  that  there  was  no  such  vill, 
or  parish,  the  practice  was  to  award  the"*^  venire  from  the  body  of    [^197] 
the  county,  (fe)  So  also  a  visne  may  come  from  the  neighbourhood 
of  a  city,  without  specifying  any  more  particular  division.  (I)  But 
London  on  account  of  its  size  and  population,  has  always  been  an 
exception  to  this  last  rule,  and  it  is  always  necessary  to  lay  the  of- 
fence either  in  some  parish,  or  ward  within  it.  (m)  And  it  is  not 
even  sufficient  to  state  the  crime  to  have  been  committed  in  the 
guildhall  of  the  city  of  London;  for,  if  the  prisoner  be  convicted 
upon  such  an  indictment,  judgment  will  be  arrested,  (n)     If  the 
onence  was  committed  within  the  liberty  of  Westminster,  the  ve- 
nue in  the  mai^in  should  be  ^'  city,  borough,  and  town  of  West- 
minster jn  the  county  of  Middlesex,"  and  afterwards  be  ^^  at  the 
parish  of  Saint  James  in  the  liberty  of  the  Dean  and  chapter  of 
the  collegiate  church  of  St.  Peter,  Westminster,  the  city,  borough, 
and  town  of  Westminster  in  the  county  of  Middlesex,  and  St. 
Martin  le  Grand,  London."    And  no  visne  can  come  from  a  thing 
which  is  incorporeal,  as  from  a  liberty,  (o)  nor  from  the  scite  of  a 
manor,  which  is  not  a  place,  but  rather  the  limits  and  situation  of 
a  jJace.  (p)  It  has  also  been  alleged  that  no  visne  can  come  from 
the  weald  of  Sussex,  (q)  but  this  has  been  regarded  as  question- 
able, (r)  Wherever  the  place  is  generally  alleged,  the  law  will 
intend  it  to  be  a  vill,  unless  the  contrary  appears  on  the  record,  and 


(x)  Co.  Lit.  125.  a.  8c  b.  n.  1. 3  Hale, 
372.  and  see  3  Campb.  77. 1  Stra.  593. 
8  Mod.  245. 

(^)  Id.  ibid.  1  Chitty  on  PI.  280. 

(«)  Hawk.  b.  2.  t.  33.  8.  92. 

(a)  Hawk.  b.  2.  c.  23. 8.  92. 

(A)  Id.  ibid.  Yclv.  159.  1  Sid.  178. 
Cro.  Jac.  222. 

(c)  Hawk.  b.  2.  c.  23.  8.  92.  6  Co. 
14.  1  Burr.  337. 

(d)  Hawk.  b.  2.  c.  23.  s.  92.  6  Co. 
14. 

(tf)  Hawk.  b.  2.  c.  23.  a.  92.  Cro. 
Eliz.  886. 

(/)  Co.  Lit.  125.  1  Sid.  326.  Hawk. 
b.2.  c.  23.8.  92. 

(g)  2  Rol.  Ab.  612,  613,  614.  Co. 
Lit.  125.  Hawk,  b.  2.  c.  23.  s.  92. 


i 


(A)  Co.  Lit.  125.  2  Roll.  Abr.  618. 
Hawk.  b.  2.  c.  23.  s.  92.  Cpo.  Kliz.  200. 

(/)  Hawk.  b.  2.  c.  23,  8.  92.  2  Inst. 
319.  1  Sid.  326. 

[h)  Cro.  Eliz.  230. 

[i)  Hawk.  b.  2.  c.  23.  8.  92.  2  Roll. 
Abr.  622,  3.  Cro.  Jac.  307,  8.  2  Hale, 
260.    Cro.  Eliz.  490. 

(m)  Hawk.  b.  2.  c.  23.  8.  92.  Cro. 
Jac.  150,  308.  1  Burr.  333.  2  Leach, 
800. 

(»i)  Id.  ibid. 

(o)  1  Sid.  326.  Hawk.  b.  2.  c.  23. 8. 
93. 

Ip)  2  Roll  Abr.  618.  Hawk.  b.  2. 
c.  23.  8.  93. 

(9)  i  Sid.  88.    2  Roll.  Abr.  617. 

(r)  Hawk.  b.  2.  c.  23.  8.  9i 
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therefore,  where  a  parish  is  meDtioned  which  contains  several 
vills,  this  will  never  be  supposed,  but  must  be  pleaded  in  abate- 
ment. (5)  It  must  be  shown  that  the  vill  or  place  is  within  the 

PI  981  <^ounty,  for  if  there  be  no  such  place,  the  defendant  may*  plead  the 
error  in  abatement;  (t)  and  by  the  statutes  7  Hen.  V.  c.  1.  conti- 
nued by  9  Hen.  V.  c.  1.  and  confirmed  by  18  Hen.  VI.  c.  12.  all 
process  upon  such  indictment  b  void. 

Where  a  mere  omission  or  nonfeasance  is  alleged  as  in  an  indict- 
ment for  not  attending  church,  no  vill  need  be  stated  in  the  body 
of  the  indictment,  though  it  would  be  otherwise  if  the  duty  were 
local,  (ti)  So  also  in  an  indictment  for  being  a  common  barrator, 
it  is  unnecessary  to  allege  any  place  where  the  defendant  was 
guilty,  for  from  the  nature  of  the  offence,  which  consists  of  the 
repetition  of  several  acts,  it  must  be  supposed  to  have  happened  in 
several  places;  and,  therefore,  it  is  hoJden,  that  the  trial  may  be 
out  of  tne  body  of  the  county.  (40) 

In  general,  however,  where  any  positive  fact  is  averred,  it  should 
be  stated  to  be  done  ^^  then  and  then^'*  after  the  county  and  the 
vill  have  been  clearly  expressed  in  the  body  of  the  indictment;  («) 
and  the  allegation  of  time  and  place,  ^^  then  and  there,"  should 
be  repeated  to  every  material  fact  which  is  issuable  and  triable,  (y) 
And,  therefore,  if  an  indictment  state  that  the  defendant  at  the 
venue  ^^  made  an  assault,  and  with  his  sword  feloniously  struck," 
&c.  without  saying  then  and  thare  feloniously  struck,  it  will  be 
insufficient,  {z)  But  it  is  not  necessary  to  repeat  the  whole  de- 
scription of  the  venue,  and  therefore,  ^^  at  Fort  St.  George  afore- 
said," was  held  sufficient,  it  having  previously  been  more  particu- 
larly described;  (a)  and,  an  indictment  for  a  misdemeanour  against 

[^192]  a  receiver  of  stolen  goods  need  not  allege  time  and"*^  place  to  the 
fact  of  stealing  the  goods,  for  it  is  sufficient  if  these  circumstan- 
ces  be  alleged  to  the  fact  of  the  receipt;  (6)  and  it  should  seem 
that,  as  in  the  ^tement  of  time,  there  does  not  appear  to  be  so 
much  strictness  required  in  indictments  for  misdemeanours,  as  for 
felonies,  the  same  rule  might  prevail  in  such  prosecutions  as  to  the 
repetition  of  place,  (c)  Where  a  transitory  act,  or  matter  of  in- 
ducement, does  not  happen  within  the  county  in  which  the  venue 
is  laid,  it  may  nevertheless  be  laid  there,  (d)  and  though  it  may  be 
laid  out  of  that  county,  and  in  the  place  where  it  really  happened, 

ff 

(«)  Hawk.  b.  2.  c.  23.  s.  92.  Co.  Lit.  dictment,  G.  1. 

125.  b.  1  Salk.  59.  1  Burr.  337.  6  Co.  (y)  Id.  ibid.  8.  5  T.  R.  620.  Cro. 

14.  b.  Eliz.  200,  5.   1  Chitty  on  Pleading:, 

(0  Hawk.  b.  2.  c.  23.  s.  92.  2  Hale,  281,  2.  14  East,  300, 1.  R.  T.  H.  218. 

18U.  (z)  Dyer  69,  a   2  Hale»  180. 

(u)  5  East,  376, 8.  5  T.  R.  616, 620.  (a)  5  T.  R.  616. 

Hawk.  b.  1.  c.  10.  s.  5.  4  East,  393.  (b)  2  East,  P.  C.  780, 1. 

(w)  Cro.  Eliz.  195.  Cro.  Jac.  527.  (c)  Cro.  Jac.345. 2  Hale,  178. 

Palm.  450.  Hawk.  b.  1.  c.  81.  s.  11.  (</)  Kel.  15.  Starkie,  22,  3.  Ant^ 

2  Saund.  308.  n.  1.  184. 

(x)  1  Sess.  Cas.  178.  Com.  Dig.  In- 
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yet  in  that  case  the  venue  in  the  indictment  should  be  added  under 
a  videlicet,  or  the  proceedings  will  be  insufficient,  (e)  In  cases 
of  public  nuisance,  it  is  sufficient  to  lay  it  near  to  the  high  way 
and  dwelling  houses  which  it  annoys.  (/)  It  will  not  suffice  to 
state  the  defendant  as  late  of  Wolhampton,  and  then  to  refer  to  the 
venue  as  ^^  the  parish  aforesaid,"  without  showing  that  Wolhamp- 
ton  is  a  parish,  and  if  the  indictment  be  so  framed,  judgment  will 
be  arrested,  {g)  And  so,  if  the  offence  be  laid  ^'  at  the  town  afore- 
said," when  no  town  has  been  mentioned,  the  defect  will  be 
fatal.  (A)  And  though  it  is  in  general  unnecessary  to  aver  a  mere 
conclusion  of  law,  either  with  time  or  place,  yet  if  it  be  so  averred 
improperly,  the  indictment  will  be  defective,  (t)  In  general,  cir- 
cumstances which  are  not  material  need  not  be  laid  with  any  ve- 
nue, {k)  Thus  under  the  statute  which  made  it  treason  for  a  per- 
son born  within  the  realm  in  popish  orders  to  remain  here,  the  in- 
dictment need  not  show  any  venue  for  the  birth  or  denization.  ({) 
If  the  offence  be  laid*  to  have  been  committed  in  a  city  which  is  a 
coanty  of  itself,  but  the  jurisdiction  of  the  latter  is  not  co-extensive 
with  the  former,  it  should  be  laid  within  both  of  them,  (m)  The 
words  ^'from  and  tn/o,"  when  applied  to  local  description,  are  con- 
strued in  an  exclusive  sense;  thus  the  allegation  from  Hatley  into 
Gamlingay  has  been  holden  to  exclude  the  latter,  and  the  words  to 
and  from  the  town  of  Battel  have  been  held  to  exclude  that  town 
itself,  (ti) 

If  the  facts  be  stated  as  to  place  with  repugnancy  or  uncertainty, 
the  indictment  will  be  invalid  (o)  on  demurrer,  motion  in  arrest  of 
judgment  or  writ  of  error,  and  a  verdict  will  not  aid  the  defect,  (p) 
as  if  two  places  are  previously  named,  and  afterwards  a  fact  is  only 
laid  ^^  then  and  there."  The  indictment  is  defective  because  it  is 
uncertain  to  which  it  refers,  {q)  or  if  it  be  laid  at  B.  aforesaid,  when 
B.  was  not  previously  named,  (r)  or  if  the  stroke  be  in  one  county 
and  the  death  in  another,  and  the  indictment  conclude  that  so  the 
prisoner  murdered  the  deceased  in  the  county  where  the  cause  of 
the  death  proceeded.  {$)  But  though  such  great  strictness  is  in 
general  necessary  in  the  averment  of  a  parish,  vill  or  place,  it  is 
soipewhat  singular  that  it  is,  in  no  case,  not  even  in  the  instances  of 
treason  and  murder,  necessary  to  prove  that  the  offence  was  com- 
mitted at  the  precise  vill,  parish,  or  place,  laid  in  the  indictment; 


(e)  Cro.  J.  17.  but  see  Starkie,  23, 
n.  h. 

(/)  1  Burr.  337. 

(j)  5  T.  R.  162,  3. 

(A)  Cro.  Car.  465.  Hawk.  b.  2.  c.  25. 
8.  83. 

(i)  Hawk.  b.  2.  c.  25.   Stark.  61. 

{k)  Com*.  Dig.  Indictment,  G.2. 

(0  Hawk.  b.  2.  c,  25.  a.  84. 

(m)  Andr.  162. 

(fi)  2  Rol.  Ab.  81.  3  T.  R.  513. 
1  Burr.  376. 


(o)  Hawk.  b.  2.  c.  25.  a.  83.  Bac. 
Ab.  Indictment,  G.  4. 

(/»)  4  T.  R.  490.  5  T.  R.  162.  1 
Rol.  Ab.  781, 1.  35.    2  Leach,  800. 

(g)  2  Hale,  180.  Bac.  Ab.  Indict, 
ment,  G.  4. 

(r)  Cro.  Car.  465.  Bac.  Ab.  Indict- 
ment, O.  4.  Cro.  Eliz.  739.  Hawk. 
b.  2.  c.  25.  g.  83. 

(«)  Hawk.  b.  2.  c.  25.  s.  83.  Bac. 
Ab.  Indictment,   G.  4.Cro.  Bliz.  196. 
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and  that  it  is  sufficient  to  show  in  evidence  tbat  it  happened  any 
where  within  the  proper  county,  except,  indeed,  where  the  place  is 
[^'SOl]    the  essence  of  the  crime,  as  in  striking  in*  a  church  yard,  (t)  or  in 
indictments  for  burglary,  or  not  repairing,  or  any  other  nuisance  to 
a  public  thoroughfare,  (u) 
Changing       \i  commou  law,  when  a  fair  and  impartial  trial 'cannot  be  ob- 
\enue.       tained,  and  the  indictment  has  been  removed  into  the  King's  Bench 
by  certiorari,  the  court  have  a  power  of  directing  the  trial  to  take 
place  in  the  next  adjoining  county,  when  justice  requires  it.  (10) 
Thus  an  indictment  against  a  county  for  not  repairing  a  bridge  will 
be  thus  removed,  because  the  jury  by  whom  it  would  be  tried, 
would  form  a  part  of  the  defendants,  (x)     And,  therefore,  upon  a 
suggestion  entered  by  leave  of  the  court  upon  the  roll,  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county  of  the  city  of  Ches- 
ter, the  court  will  award  the  trial  to  be  had  in  the  adjoining  county 
palatine,  {y)     This  suggestion,  when  once  entered,  is  not  traversa- 
ble, and,  therefore,  the  court  will  require  very  strong  evidence  of 
probable  unfairness,  before  they  will  allow  it  to  be  entered,  (z) 
In  these  cases,  the  venue  in  the  indictment  remahis  the  same,  and 
,        the  place  of  trial  alone  is  changed,  (a)     And  by  the  38  Oeo.  S.  c. 
52,  if  the  venue  in  any  indictment  or  information  be  laid  in  the 
county  of  any  city  or  town  corporate,  with  the  exception  of  a  few 
enumerated  in  the  statute,  {h)  the  court  in  which  such  proceeding 
is  depending,  may,  on  the  application,  of  either  party,  direct  the 
issues  joined  to  be  tried  by  a  jury  of  the  county  next  adjoiniag, 
upon  the  applicant  entering  into  a  recognizance  in  the  sum  of  i£40, 
to  pay  the  extra  costs  arising  from  the  removal.    But  this  last  clause 
does  not  apply  to  indictments  removed  into  the  King's  Bench  by 
certiorari,  and  sent  down  from  thence  to  be  tried  in  a  county  ad- 
[=^202]   joining,  but  only  to  offences  committed"*^  within  a  limited  jurisdic- 
tion, where  the  indictment  is  immediately  preferred  at  the  next 
tribunal,  (c)     The  51st  Greo.  HI.  c.  100.  in  further  pursuance  of 
the  design  of  the  last  mentioned  statute,  directs  that  punishment 
may,  in  the  discretion  of  the  court,  be  inflicted  on  the  offender  either 
in  the  city  or  town  corporate  in  which  the  offence  was  committed, 
or  in  the  county  into  which  the  proceedings  have  been  removed, 
and  judgment  pronounced  against  him. 
Present-         Immedisitely  after  the  statement  of  the  venue  in  the  maipn,  the 
ment  of    indictment  proceeds  to  show  the  presentment  of  the  jury  upon  oath, 
'^'         in  these  terms,  "  the  jurors  far  our  lord  the  fefng",  upon  their  oaih 
freseiuy    It  must  appear  in  the  caption  that  the  indictment  was 


(0  2  Hale,  179,  244,  5.    4  Bla.  (x)  6  T.  R.  194. 

Com.  306.  H  a wk.  b.  2.  c  25.  s.  84  c.  (y)  7  T.  R.  735. 

46.  s.  181, 182.  1  East,  P.  C 125.  Holt.  (z)  1  BU.  Rep.  378.  3  Burr.  1330. 

534.  (a)  1  Bla.  Rep.  379. 

(tt)  Id.  ibifl.  1  Btirr.  333.  {b)  Sect.  10.  7  T.  H-  735. 

(w)  4  East,  210.  2  Stra.  874.  Clift.  (r)  1  Smitli,  31.  4  East,  308.  Tidd. 

r,nt.741.  734.  n.f. 
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taken  upon  oath,  and  the  names  of  all  the  jurors  should  be  stated 
by  whom  it  is  taken,  but  it  is  not  usual  to  insert  them  in  the  indict- 
ment itself,  {d)  And  it  must  be  expressed  in  the  present  tense, 
for  if  the  word  did  present  be  inserted  instead  of  dOy  the  objection 
will  be  fatal,  (e) 

The  name  and  addition  of  the  party  indicted  ought  regularly  to  Name  of 
be  truly  inserted  in  every  indictment;  but  whatever  mistake  may  Dcfcn^*«t. 
be  made  in  these  respects,  if  the  defendant  appears  and  pleads  not 
guilty,  he  cannot  afterwards  take  advantage  of  the  error,  (f)  A 
plea  in  abatement  has  always  been  allowed  when  the  Christian 
name  of  the  defendant  is  mistaken,  {g)  but  it  seems  formerly  to 
have  been  supposed  that  an  error  in  the  surname  was  not  thus 
pleadable,  (h)  But  it  has  been  recently  held  that  a  mistake  in  the 
latter  is  equally  fatal  with  one  in  the  former,  (i)  But  it  seems  that 
if  the  sound  of  the*  name  is  not  affected  by  the  misspelling,  the  [*208] 
error  will  not  be  material,  (k)  And  if  two  names  are,  in  original 
derivation,  the  same,  and  are  taken  promiscuously  in  common  use, 
though  they  differ  in  sound,  yet  there  is  no  variance.  (I)  It  has  been 
holden,  that  a  defendant  cannot  be  described  with  an  aliuu  dictus  of 
the  Chrigtian  name,  (m)  but  a  man  may  be  described  by  a  second 
surname,  if  laid  under  an  alias,  (n)  An  attainder  by  act  of  Par- 
liament, in  which  the  party  attainted  is  described  by  a  ivrong  name, 
may  be  avoided,  (o)  But  if  the  defendant  plead  misnomer  of 
his  surname,  the  prosecutor  may  reply,  that  the  defendant  is  known 
as  well  by  one  name  as  the  other,  (p)  though  it  is  said  to  be  the  best 
and  most  useful  practice  to  allow  the  plea,  as  the  defendant  must 
set  forth  his  right  name  therein,  and  a  new  and  more  regular  in- 
dictment may  be  immediately  preferred  against  him,  and  he  will  be 
concluded  by  his  own  averment,  {q)  And  it  should  be  observed, 
that  some  indictments  are  good  at  common  law  without  naming 
any  particular  per^n,  as  against  a  parish  for  not  repairing  a  high-  * 
way,  though  none  of  the  inhabitants  are  specifically  enumerated,  (r) 


(rf)  2  Hale,  165,  6,  7,  8. 

(«)  Andr.  162»  3.  lluwk.  b.  2.  c.  25. 
s.  127,  Burn  J.  Indict. 

C/J  Bar.  Ab.  Misnomer,  U.  Indict- 
ment, G.  2. 2  Hale,  175.  Cro.  C.  C.  34. 

C^)  2  Httle,  176,  237,  8.  Hawk.  b. 
2.  c.  25.  s.  68.  Bbc.  Ab.  Ind.  G.  2. 
Misnomer,  B.  Burn  J.  Indict.  Grilb. 
C  P.  217. 

\h)  2  Hale,  176.  Hawk.  b.  2.  c.  25. 
t.  69.  Bum  J.  Indictment  Wms.  J. 
Misnomer.  Bac.  Ab.  Misnomer,  B. 

(c}10East,  83.  Kel.ll,  12. 

(k)  10  Kast,  84. 16  East,  110.  Hawk, 
b.  2.  c  27.  8.  81. 

(/)  2  Rol.  Ab.  135.  Bac.  Ab.  Miano- 
mer,  where  the  instances  of  this  prio- 
cipls  are  stated  at  large. 

Otm.  Lew. 


(m)  1  Ld.  Raym.  562.  Willcs,  554. 
Burn  J.  Indictment.  3  East,  111.  but 
aemble  that  this  doctrine  is  not  well 
founded,  for  admittin^r  that  a  person 
cannot  have  two  Christian  names  at 
the  same  time,  yet  he  may  be  caiied 
by  two  such  names,  which  is  sufficient 
to  support  a  declaration,  or  indict- 
ment, baptism  being  immaterial.  R. 
T.  H.  286.  6  Mod.  116.  1  Caropb. 
479. 

(n)  1  Leach,  420.  1  Hen.  7.  28, 
Bro.  Misnomer,  47. 

{^o)  1  P.  Wms.  611. 

(j&)  2  Hale,  238.  Kcl.  11,  12. 

(9)  2  Hale,  176,  238. 

(r)  Roll  Ab.  79.  Hawk«  b.  3.  c.  25. 
8.68. 
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Addition 
of  Defen- 
dant. 

[*204] 


The  name  of  the  defendant  committing  the  offence  should  be  re- 
peated to  every  distinct  allegation,  but  it  will  suffice  to  mention  it 
once,  as  the  nominative  case  in  one  continuing  sentence,  (s) 

It  seems,  that  even  at  common  law,  before  the  statute  of""  addi- 
tioQs,  it  was  necessary  to  state  the  rank  and  degree  of  the  defendant, 
if  he  were  a  knight  or  any  higher  dignity,  in  addition  to  the  surname 
and  name  of  baptism,  and,  if  he  were  a  lord,  to  supply  the  place 
of  the  surname,  (t)  So  if  he  were  indicted  in  respect  of  his  office, 
that  addition  should  be  given  him.  (u)  fiut  the  statute  1  Heu.V. 
c.  5.  very  much  extended  this  rule;  by  that  statute  it  was  enacted, 
that  in  all  original  writs  of  actions,  personal  appeals,  and  indict* 
ments,  and  in  which  the  exigent  shall  be  awarded,  addition  shall 
be  made  in  the  names  of  the  defendants  of  their  estate,  or  degree, 
or  mystery,  and  of  the  towns,  or  hamlets,  or  places  and  counties 
of  which  they  are  or  were  conversant;  and  that,  if  these  additions 
be  omitted,  any  outlawries  founded  thereon  shall  be  void,  and  tlie 
proceedings  shall  be  abated  by  the  exception  of  tlu  party.  It  is 
therefore,  ^^  by  the  exception  of  the  party''  only,  that  the  indictment 
can  be  abated;  and  if  the  defendant  appear  and  plead  not  guilty 
he  defect  will  be  of  no  importance,  (w)  If  the  addition  be  abso- 
lutely bad,  on  the  face  of  it,  or  be  omitted,  the  defendant  may 
before  plea  move  the  court  to  quash  the  indictment,  (x)  though  it 
should  seem  that  he  cannot  demur;  (y)  and  if  the  objection  do  not ' 
appear  on  the  indictment,  then  advantage  must  be  taken  of  the  de- 
fect by  a  plea  in  abatement,  (r) 

In  the  construction  of  this  statute,  it  has  been  holden,  that  the 
words,  ^^  estate  or  degree,"  have  the  same  signification,  and  include 
the  titles,  dignities,  trades,  and  professions  of  all  ranks  and  descrip- 
|#205]  ^^^'  of  men.  (a)  The  defendant^  ought  to  be  described  according 
to  his  present  degree,  and  not  as  ^^  nuper  armiger,^^  &c.  which  is 
*  insufficient.  (6)  And  it  is  wrong  to  describe  a  man  as  possessed  of 
any  dignity  which  he  holds  in  any  nation,  except  England,  (c) 
though  it  was  anciently  said,  that  an  Irish  bishop  might  be  indict- 
ed by  the  addition  of  his  diocese,  (d) 

A  nobleman  may  be  described  by  his  dignity  obtained  by  crea- 


(«)4IIarg.  St.Tr.  747. 

It)  2  Inst.  666.  Com.  Digf.  Indict- 
ment. Bac.  Ab.  Misnomer,  B.  2. 

(ti)  Id.  ibid. 

(w)  Cro.  .Jac.482,  610. 1  Ld.  ttayro. 
345,  420. 1  Leach,  430.  n.  a.  And.  146. 
2  Hale,  175.  2  Inst.  670.  Com.  Dig. 
Indictment,  G.  1.  Burn  J.  Indictment. 
Wms.J.  Misnomer,  II.  Cro.  C.  C.  34. 
Bac.  Ab.  Misnomer,  E. 

(x)  1  I^ach,  420. 

ly)  And.  148,    150.   Cro.  J.  610. 


Rol.  Ab.  780.    But  see  4Bla.  C.  391. 
wliere  it  is  said  that  the  omission  is 
grotmd  of  error, 
(x)  Andf.  148, 150. 

(a)  2  Inst  666. 

(b)  2  Inst.  670.  9  E.  4.  2.  22  E.  4, 
13.  21  H.  6.  3. 

(c)  2  Leach,  547.  2  Salk.  451. 
Hawk.  b.  2.  c.  23.  s.  109. 

(d)  Year  Book.  21.  Hen.  6.  3.  4. 
Hawk.  b.  2.  c.  23.  8.  109.  BacAb. 
Minomer,  B.  2. 
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lion,  as  earl;  (e)  by  his  name  of  dignity,  as  garter;  (f)  an  inferior 
person  by  his  reputed  degree  of  gfntleman^  if  so  reputed,  though 
only  a  yeoman  in  legal  understanding,  (g)  but  if  he  be  not  so  re- 
puted the  mistake  will  be  fatal,  (h) 

The  following  additions  of  degree  are  sufficient — sergeant  at 
law,  (i)  esquire,  (k)  knight,  ({)  gentleman  yeoman,  labourer,  (m) 
as  well  as  all  titles,  whether  by  birth  or  creation;  (n)  all  degrees 
taken  at  the  university;  (o)  and  widow,  single  woman,  spinster, 
and  gentlewoman,  are  good  in  respect  of  females  to  whom  they 
may  respectively  be  adapted,  (p)  On  the  other  hand,  burgess, 
citizen,  farmer,  and  servant,  (9)  are  too  general,  and,  therefore, 
cannot  be  applied  either  to  a  man  or  woman.  Labourer,*  (r)  and  L  ^^^J 
yeoman,  {$)  though  both  good  additions  for  a  man,  are  bad  when 
applied  to  a  female.  But  she  may  be  described  as  the  wife  of 
A.  B.  yeamanj  (l)  because  that  term  applies  with  certainty  to  the 
husband,  but  not  as  the  wife  of  A.  B.  spinster^  because  that  may 
refer  either  to  the  wife  or  the  husband,  (u)  Where  the  defendant 
has  two  titles  or  names  of  dignity,  be  should  be  described  by  the 
highest,  (v>)  or  otherwise  he  may  plead  in  abatement,  {x)  But 
an  esquire  may  be  indicted  by  the  addition  of  gentleman,  for  all 
degrees  below  knight  are  names  of  worship  only,  (y)  It  should 
be  observed,  that  for  offences  which  do  not  amount  to  treason, 
felony,  or  actual  breach  of  the  peace,  in  indictments  against  a 
peer,  no  addition  is  necessary,  because  no  process  of  outlawry  can 
be  awarded  against  him.  (z)  And,  indeed,  upon  the  construction 
of  this  statute,  it  has  been  holden,  that  the  addition  of  residence 
is  only  necessary  where  process  of  outlawry  lies  in  default  of 
appearance,  and  that,  therefore,  in  an  indictment  for  mere  forci- 
ble entry,  no  addition  is  required,  (a)  And  gentleman  and  esquire 
are  convertible  terms,  and  may  be  used  for  each  other  without 
variance.  (6)     With  respect  to  the  mode  of  stating  a  title,  it  has 


(e)  2  Inst.  666.  Com.  Di^.  Indict- 
ment, G.  1. 

f/J  Hawk.  b.  2.  c.  25.  s.  69.  Cro. 
Ehz.  542.    Bac.  Ah.  Indictment,  G.  2. 

(j)  2  Inst.  668.  Com .  Dig.  Indict- 
ment,  G.  1, 

(A)  Id.  ibid. 

(>)  2  Inst.  668.  Hawk.  b.  2.  c  3.  s. 
310.    Bac.  Ab.  Misnomer,  B.  2. 

{k)  Id.  ibid.  Com.  Dig.  Indictment, 

G.l. 

(/)  Id.  ibid. 

(m)  Bro.  Add.  3,  5.  Bac.  Ab.  In- 
dictment, G.  2. 

(n)  Id.  ibid. 

(0)  Hawk.  b.  2.  c.  23.  s.  1 10.  2  Inst. 
668. 

(p)  2  Inst.  668.  2  Hale,  177.  Hawk, 
b.  2.  c. 23.  8.  111.  Bro.  Add.  64, 66. 

(9)  2  Inst  668.  Hawk.  b.  2.  c.  23.  s. 
111.    Bro.  Add. 5.  42,50.    Bac  Ab. 


Indictment,  G.  2.  but  contra  as  to  9er» 
vanty  2  Ld.  Raym.  968.  there  held  to 
be  a  good  addition,  because  certain. 

(r)  2  Inst.  668.  Bro.  Add.  5.  59. 
Hawk.  b.  2.C.23.8.  111. 

(•)  Hawk.  b.  2.  c.  23.  s.  111. 

(0  Dyer,  46, 7.  a.  Cro.  Eliz.  750.  2 
Hale.  177. 

;«)  Dyer,  47.  a.    2  Hale,  177. 

>)  2  Inst.  669. 

(x)  Hawk.  b.  2  c,  23.  s.  103. 

(y)  1  WiU.  244. 

(z)  2  Halei  177,  199.  Cro.  Eliz. 
148.    1  Wils.  244,  5.  Comb.  70.  Cro. 

(a)  Comb.  70.  Bac.  Abr.  Indict- 
ment, G.  2.  Misnomer,  B.  2.  Cro. 
Eliz.  148, 35.  2  Hale,  177. 1  Wils.  244. 

ib)  Bro.  Add.  44.  Fortes.  354.  Bac. 
Ab.  Misnomer,  B.  3. 
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been  laid  down,  that  where  the  defendant  is  of  the  higher  order  of 
nobility,  the  addition  of  quality  precedes  thatof  place,  as  Edward, 
Duke  of  Buckingham^  late  of  R.,  but  where  he  is  only  a  knight 
or  baronet,  the  place  precedes  the  degree,  as  A.  B.  late  of  6. 

[*207]  baronet,  (c)  If  a  gentlewoman  be  denominated*  spinster,  she 
may  plead  in  abatement,  as  if  the  same  description  had  been  ap- 
plied to  a  lady  of  title,  (d). 

With  respect  to  the  addition  of  mystery,  the  following  are  suffi- 
cient husbandman,  {e)  merchant,  (/)  taylor,  (g)  broker,  (h)  point* 
maker,  (t)  hostler,  {k)  smith,  ({)  miller,  (m)  carpenter,  (n)  cook,  (o) 
brewer,  (p)  baker,  (9)  butcher,  (r)  parish  clerk^  {$)  mercer,  (t)  fish- 
monger, (tt)  dyer,  (tr)  schoolmaster,  {x)  scrivener,  (y)  and  all 
other  lawful  trades  and  professions,  (x)  But  all  epithets  which 
charge  the  defendant  with  improper  or  unlawful  practices  are  in- 
suflScient,  as  maintainer,  (a)  extortioner,  (b)  abettor,  (c)  vaga- 
bond,  (d)  heretic,  (e)  common  informer,  (f)  thief,  (g)  and  all  terms 

[*208]  of  a  similar  description.  So  also  the  addition*  of  an  office  is  bad, 
unless  the  defendant  is  prosecuted  for  something  done  in  his  offi- 
cial capacity,  (h)  And,  therefore,  chamberlain,  butler,  pantler, 
page,  and  groom,  have  been  holden  to  be  insufficient  additions,  (t) 
For  the  same  reason,  the  addition  of  ^^/ormef'^  is  questionable, 
because  it  is  of  equivocal  signification,  and  if  any  act  be  implied 


(c)  2  Inst.  669. 
(tf)  2  Inst.  168. 
(c)  2In8t  168.  Bro.  Add.  39.  Hawk. 

b.  2.  c.  23   B.  114'    B»c.   Ab.  Indict- 
ment,  G.  2.    Misnomer,  B  3. 

CfJ  2  Inst.  168.  Bro.  Add.  50. 
Hawk.  b.2.  c.  23.  s.  114.  Bac.  Ab. 
Misnomer,  B.  3 

(g)  2  Inst.  168. Bac.  Ab.  Misnomer, 
B.  3.  Bro.  Add.  15, 39.  Hawk.  b.  2.  c. 
S3. 8. 114. 

(h)  Hawk.b  2.  c.  23.  s.  114.  Bac. 
Ab.  Misnomer,  B.  3. 

(1)  Id.  ibid. 

(A?)  Bro.  Add.  35.  Bac.  Abr.  Mis- 
nomer, B.3. 

(0  Hawk.  b.  2.  c.  25.  s.  114.  Bac 
Ab.  Misnomer,  B  3. 

(m)  Bro.  Add.  39.  Hawk.  b.  2.  c. 
33.  s.  114.    Rac.  Abr.  Misnomer,  B.  3. 

(n)  Bro.  Add.  15,  39.    Hawk.  b.  2. 

c.  23.  s.  114.    Bac  Abr.  Misnomer,  B. 
3. 

(•)  Hawk.  b.  2.  c.  23.  s.  114.  Bac. 
Abr.  Misnomer,  B.  3. 

(p)  Id.  ibid. 

(9)  Id.  ibid. 

(r)  Bro.  Add.  42.  2  Hale,*  177. 
Hawk.  b.  2.  c.  23.  s.  114.  Bac.  Abr. 
Misnomer,  B.  3. 

(«)  Bro.  Add.  52,  62.    Hawk.  b.  2. 


c  23.  s.  114.  bac.  Abr.  Misnomer,  B. 
3. 
(0  2  Inst.  168, 9.  Hawk.  b. 2. c.23. 

8. 114.  Bac.  Abr.  Misnomer,  B.  3. 
(tt)  Hawk.  b.  2.  c.  23.  s.  114.    Bac 

Abr.  Misnomer,  B.  3. 

(w)  Id.  ibid. 

(x)  2  Uon.  186.  Hawk.  b.  2.  c  23. 
8.  114.  Bac.  Abr.  Misnomer,  B.  3. 

(y)  Hawk.  b.  2.  c.  23.  s.  114.  Bac. 
Ab.  Misnomer,  B.  3. 

(«)  2  Inst.  168.  Bac.  Ab.  Misno- 
mer, B.  3. 

(fl)  2  Inst.  668.  Bac  Ab.  Misno- 
mer,  H.  3.  Indictment,  G.  2  Bro. 
Add.  8  Hawk.  b.  2.  c  23.  s.  115.  Cro. 
C.  C.  35. 

(6)  2  Inst.  668.    Hawk.  b.  2.  c.  23. 

8. 115.  Bac.  Abr.  Misnomer,  B^3. 
(c)  Bac.  Ah.    Misnomer,  B.  3.    2 

Inst.  668.     Cro.C.C.  35^ 

(rf)  Hawk.  b.  2.  c.  23.  s.  115.  Cro. 
C.  C.  35.   Bac.  Ab.  Misnomer,  B.  3. 

(ff)  Id.  ibid.     2  Inst.  668. 

CfJ  Hawk.  b.  2.  c.  23.  s.  115.  Bac. 
Ab.  Misnomer,  B.  3. 

Or)  Id.  ibid. 

(h)  Com.  Dijr.  Indictment,  G.  i. 

(i)  Bro.  Add.  50,  58.  2  Inst.  688. 
H^wk.  b  2.  c  23.  s.  117.  Bac.  Ab. 
Misnomer,  B.  3. 
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by  it,  the  term  ^^  husbandman"  is  the  proper  description,  (fc)  It 
is  said,  that  ivbere  the  defendant  is  engaged  in  several  occupations, 
he  may  be  described  by  either  of  them;  but  if  a  gentleman  by 
birth  engage  in  trade,  be  should  be  described  as  a  gentleman  and 
not  by  his  art  or  mystery.  ({) 

As  to  the  addition  of  the  reridenee  of  the  defendant,  it  seems 
that  a  county,  as  well  as  a  place,  must  be  distinctly  laid  in  the 
indictment  in  all  cases  where  process  of  outlawry  would  lie  against 
the  defendant;  (m)  but  in  indictments  against  peers  and  others,  in 
cases  where  no  process  of  outlawry  can  issue,  it  has  been  held, 
that  addition  of  place  is  unnecessary,  (n)  Except  where  a  city  is 
a  county  of  itself,  it  will  be  sufficient  to  state  the  defendant  to  he 
of  the  place  generally,  as  of  London,  or  Norwich;  and,  even 
though  they  are  not  co-extensive,  he  will  be  presumed  to  be  an  in- 
habitant of  both,  until  the  contrary  appear,  (o)  Where  a  hamlet 
is  parcel  of  a  town,  and  therefore  an  inhabitant  of  the  former  is 
also  an  inhabitant  of  the  latter,  he  may  be  descritied  as  residing  in 
either,  (p)  So  if  he  occasionally  live  in  two  places,  the  addition 
of  either  will  suffice,  (q)  And,  if  he  live  in  a  place  which  has  a 
certain  name,  though  it  is  neither  a  town  nor  a  hamlet,  as  the 
statute  uses  the  general  word^  place,  it  will  be  sufficient  to  describe  P209] 
him  as  of  the  same,  {r)  and  he.  may  be  described  as  of  his  parish, 
if  it  contains  no  more  tnan  one  town  or  hamlet,  which  will  always 
be  presumed  until  the  contrary  appear,  (s)  But,  if  it  includes 
more  than  one  town  or  hamlet,  the  proper  place  should  be  speci- 
fied. (<)  If  there  are  two  towns  in  the  same  county,  the  names 
of  which  are  partly  similar,  as  Great  Dale  and  Little  Dale,  the 
defendant  cannot  be  indicted  as  of  Dale  only,  for  he  may  plead  ^ 
that  there  are  two  places  to  which  the  common  name  applies,  and 
neither  without  the  addition,  (u)  So,  if  the  same  place  be  some- 
times called  North  Dale  and  sometimes  East  Dale,  but  never 
Dale  simply,  he  may  plead  that  there  is  no  such  town,  because  a 
part  of  the  name  is  not  equal  to  the  whole,  (tr)  But  it  seems, 
that  if  there  are  two  places  of  precisely  the  same  name,  in  the 
same  county,  and  never  otherwise  denominated,  it  will  be  sufficient 
to  allege  the  defendant  to  be  of  the  town  generally,  without  add- 
ing any  distinction,  {x) 

It  is  universally  agreed,  that  it  is  sufficient  to  describe  the  defend- 


(ib)  2 Inst. 668. Bro.  Add. 10.  Hawk, 
b.  3  c.  23.  8.  116.  Bac.  Ab.  Misno- 
mer, B.  3. 

(/)  2  Inst.  668,  9. 

(m)  Cro.  Jac.  167  2  Inst.  669. 
Hawk.  b.  2.  c.  23.  8.120. 

(n)  Ante  204. 

(o)  2  Inst.  669.  Hawk.  b.  2.  c.  23.  s. 
12u.  Com.  Dig.  Indict.  C.  2.  Buc.  Abr. 
Misnomer,  B.  4. 

(p)  2  Inst.  669.  Bac.  Ab.  Misno- 
mer, B.  4, 

(y)  Hawk.  b.  2.  c.  23. 8. 103. 


(r)  2  Inst.  669.  Bac.  Ab.  Misno- 
mer, B.  3. 

(«)  2  Inst  669.  Com.  l)\g.  Indict- 
ment, G.  2.  Hawk.  b.  2.  c.  23.  s.  120. 
Bac.  Ab.  MisnomtT,  B.  4. 

(0  Id.  ibid.  2  Anderson,  134.  1 
Burr.  337,  8. 

(m)  2  Inst.  669.  Rast.  Ent.  47.  Hawk, 
b.  2.  c.  23  s.  21.  Com.  Dig.  Indict- 
ment,  G.  2.  Buc.  Ab.  Misnomer,  B.  4. 

(»)  Hawk.  b.  2.  c.  23.  8. 121. 

(x)  Id.  ibid.    3  Inst.  669.    Rast. 

Rnt.47. 
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ant  as  late  of  a  particular  parish,  and  in  this  respect  the  addition 
of  place  differs  from  that  of  degree  and  mystery;  (y)  and  it  is  said, 
that  if  a  man  be  described  as  of  A.  late  of  B.,  proof  of  either  allega- 
tion may  be  admitted,  (z)  And  the  place  where  he  is  conversant 
is  sufficient,  though  he  be  neither  commorant  nor  inhabitant,  (a) 
But  he  must  be  positively  described  as  late  of  the  place  in  question^ 

P210]  and  therefore  to  describe  him  ss  merdumf^  of  London  will  be  bad, 
as  it  may  merely  signify  that  he  carries  on  trade,  and  not  that  be 
personally  resides  in  the  metropolis;  (6)  and,  upon  the  same 
principle,  it  has  been  said  that  it  is  not  enough  to  state  a  clei^- 
man  as  rector  of  a  parish,  because  he  may  be  rector  without 
residing;  the  law,  however,  will  presume  residence,  (c)  But 
the  residence  of  the  wife  is  sufficiently  shown  by  stating  that 
of  the  husband,  unless  it  is  expressly  proved  that  they  live  sepa- 
rate, (d) 

In  practice,  where  a  felony  or  other  offence  has  been  committed 
at  A.  in  the  county  of  B.,  the  usual  and  better  course  is,  to  state  the 
defendant's  addition  of  the  same  place,  viz.  I.  S.  late  of  A.  in  the 
county  of  B.,  although  his  place  of  abode  may  be  in  another  county; 
because  he  is  considered  as  having  been  conversant  in  the  county 
where  the  offence  was  committed;  and  when  this  course  is  adopted, 
the  process  of  outlawry,  which  will  hereafter  be  considered,  will 
go  as  at  common  law,  and  there  is  no  occasion  for  writs  of  capias 
into  different  counties,  as  is  necessary  when  the  indictment  states 
the  defendant's  addition  to  be  of  a  county,  different  to  that  in  which 
the  offence  is  charged  to  have  been  committed,  (e)  If,  however, 
the  indictment  state  the  defendant's  addition  to  be  of  the  county  in 
which  the  offence  was  committed,  and  then  another  addition  of  a 
different  county  is  stated  under  an  alias,  one  writ  of  capias  will  in 
general  suffice.  (/) 

The  addition  should  never  be  added  after  the  alias  dictus,  where 
that  is  introduced,  but  after  the  first  surname,  or  the  mistake  will 
vitiate  the  proceedings,  for  the  addition  regularly  refers  to  the  last 

[*2]1]  antecedent,  (g)  And  an"*  addition  to  the  second  name  subjoined 
to  the  alias  dictus  is  not  requisite,  {h)  Where  several  defendants 
are  jointly  indicted,  it  is  advisable  to  repeat  the  addition  after  each 
name,  though  similar;  (i)  and  where  a  father  and  son  have  the 
same  name,  and  are  both  indicted,  some  distinction  as  elder  and 
younger  should  be  adopted,  (k)     It  has  been  said,  that  where  no 

(ij)  2  Inst.  670.      Hawk.  b.  2.  c.  23.  (e)  Hawk.  b.  2.  c.  27.  8. 125,  6.  2 

s.  119.  Com.  Dig.  Indiciment.  G.  1.  Hale,  196.  per  Buller.  J.  3  T.  R.  502. 

Bac.  Ab.    Misiiomep,  B.  4.  per  Ld.  (/)  2  Hale,  196.  Hawk.  b.  2.c.  27. 

Kenvon  4T.  U.  541.  s.  125.  6. 

(z)  Hiwk.  b.  23.  c.  2.  s.  119.  (g)  1  I^ach,  420.  Cro.  Eliz.  198. 

(a)  Bac.Ab.  Misnomer,  B.  4.  58o.  3Salk.  19,  20.  1  Saund.  14.  n. 

lb)    Com.  Dig.    Indictment,  G.  1  1.  2  Hale,    177.  2  Inst.  669.    Hawk. 

Hawk.  b.  2.  c.  23.  s.  120.  b.  2.  c  25.  s.  70.  c.  2.  s.  126.  Bac 

(c)  2  Inst,  669.  Com.  Dig.  Indict-  Ab.  Indictment,  G.  2. 
ment,  G.  1.  (/i)  Hawk.  b.  2.  c.  25.  s.  70. 

(d)  2  Inst.  669.  Hawk.  b.  2.  c.  23,  (»)  Id,  ibid.  IBulst.  183. 
3.  124.  Cro.  Eliz.  198,  750.  (k)  Id.  ibid.  Salk.  7. 
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addition  is  stated  in  the  indictment  as  to  one  of  the  defenplants,  it 
will  be  quashed  as  to  all,  (I)  but  this  seems  incorrect,  because  the 
law  regards  the  indictment  in  that  case,  as  several  against  each  of 
the  defendants,  (m) 

The  statute  of  additions  extends  to  the  defendant  alone,  and  does  Name  and 
not  at  all  affect  the  description  either  of  the  prosecutor,  or  any  other  ■jJ.^^Jl'O"  o*" 
individaals  whom  it  may  be  necessary  to  name;  (n)  and,  therefore,  sons.  ^*^'^" 
no  addition  is  in  any  case  necessary,  unless  more  than  two  persons 
are  referred  to,  whose  names  are  similar,  (o)     Indeed,  with  respect 
to  this  matter,  certainty  to  a  common  intent  is  all  that  the  law 
requires,  and  if  the  description  be  sufficiently  explicit  to  inform  the 
prisoner  who  are  bis  accusers,  the  indictment  may  be  supported,  (p) 
But  it  is,  in  general,  necessary  to  set  forth  the  names  of  third  per- 
sons with  sufficient  certainty;  and,  therefore, it  seems  to  be  generally 
agreed  at  this  day,  that  an  indictment  for  suffering  divers  bakers  to 
bake,  &c.  against  the  assize,  when  that  offence  was  indictable,  or 
for  distraining  divers  person^  without  just  cause,  or  for  taking  divers 
sums  of  money  of  divers  persons  for  toll,  cannot  be  supported,  {q) 

There'*^  are  indeed  some  cases  in  which  the  name  of  third  per-  [-'^Sl^j 
sons  cannot  be  ascertained,  in  which  it  is  sufficient  to  state  ^^  a 
certain  person  or  persons  to  the  jurors  aforesaid  unknown."  (r) 
Thus  an  indictment  for  harbouring  thieves  unknown  is  sufficient, 
from  the  necessity  of  the  case,  and  the  fair  presumption  which 
exists  that  their  names  cannot  be  ascertained,  {s)  So,  upon  the 
same  ground,  if  the  dead  body  of  a  person  murdered  be  found,  and 
it  is  impossible  to  discover  who  he  was,  an  indictment  for  having 
killed  some  one  unknown  would  be  valid,  (t)  And  if  stolen  goods 
be  found  upon  a  highwayman,  and  it  is  not  known  to  whom  they 
belong,  he  may  be  indicted  for  stealing  the  goods  and  chattels  of 
some  one  or  certain  persons  unknown,  (tt)  And  in  treason  or  in 
trespass  it  is  enough  to  say,  that  he  hath  procured  some  one  unknown, 
because  all  are  principals,  (u)  And  the  receiver  of  stolen  goods 
may  be  indicted  without  naming  the  principal  felon,  (x)  Thus 
also  in  the  indictment  of  the  regicides  for  having  procured  the  death 
of  Charles  the  First,  the  fact  was  agreed  to  be  well  laid  as  done  by 
some  one  unknown  whose  face  was  concealed  by  a  vizor,  (y)  And 


(/)  Hawk.  b.  2.  r.  25.  a.  70.  1  Bulst. 
183.  but  see  2  Hale,  177. 

(m)  2  Hale,  177.  Bac.  Ab.  Misno- 
mer. G.  Indictmenty  G.  2.  per  Lord 
Kenyon.  4T.R.536,7. 

(n)  2  Leach,  861.  2  Hale,  182.  Bum 
J.  Indictment.  Bac.  Ab.  Indictment, 
G  2 

(o)  Id.  ibid. 

ip)  1  Leacb,  248.  2  Leach,  861. 
Hawk.  b.2.  c.  25.  s,72. 

(o)  Hawk. b.  2.  c.  25. s.71.  Bac.  Ab. 
Indictment,  G.  2.  Bro.  Indict.  21.  2 
RoI.Ab.  80. 

(r)  Hawk.  b.  2.  c.  25. 8.  71.    2  Ejat, 


P.  C.  651.  781.  Cro.C.  C.  36.  Plowd. 
85,  b.    Dver,  97,  286.    2  Hale,  181. 

(0  Id.  ibid.     Stra.  497,  186. 

(0  2  Hale,  181.  Dyer.  99.  a.  285. 
Plowd.  85,  129.  Hawk.  b.  2.  c.  23.  s. 
78.  Hawk. b.  2.  c.  25.  s.  71.  Bac.  Ab. 
Indictment,  G.  2.  Burn  J.  Indictment. 
Cro.  C.  C.  36. 

(u)  Id.  ibid.  Keilw.  25.  2  East,  P. 
C.  651, 781, 

(yv)  Com.  Dig.  Indictment,  G.  1. 

(x)  2  East,  P.  C.  781.  3  Camnb. 
264  5. 

(y)  kel.  10.  Hawk.  b.  2.  c.25.  s.  71. 
Com.  Dig.  Indictment,  G.  I. 


144 


0^  THS  IlfDlCTMENT* 


thus  if  a  man  steal  the  goods  of  an  abbey  during  a  vacancj,  he  may 
be  prosecuted  for  stealing  the  goods  of  the  churchy  though  the  church 
can  have  no  property,  (z) 

But  these  cases  are  exceptions  to  the  general  rule,  and  are  sup- 
ported by  the  particular  circumstances  which  render  a  strict  ob* 

[*21S]  servance  of  the  common  maxim  incompatible^  with  the  purposes 
of  justice.  For  wherever  the  name  of  the  party  injured  is  known, 
it  is  absolutely  necessary  to  insert  it.  (a)  Thus  in  an  indictment 
for  larceny,  though  the  goods  may  be  laid  to  be  the  property  of  per- 
sons unknown^  if  that  is  actually  the  case,  yet  if  the  owner  be  really 
known,  the  allegation  will  be  improper,  and  the  prisoner  must  be 
discharged  from  that  indictment,  and  tried  upon  a  new  one  rectifying 
the  mistake.  (6)  And  an  indictment  will  be  bad  against  an  acces- 
sary, stating  the  principal  to  be  unknown  contrary  to  truth,  and  the 
judge  will  direct  an  acquittal,  (c)  And,  therefore,  it  has  been 
holden,  that  an  indictment  for  stealing  a  certain  piece  of  cloth  of 
A.  B.,  without  saying  of  the  goods  and  chattels  of  A.  B.,  is  bad, 
because  it  does  not  sufficiently  appear  to  whom  the  articles,  in 
question,  belonged,  (d)  And  it  was  anciently  decided,  that 
where  a  man  is  indicted  for  murdering  another,  the  name  of  the 
party  killed  ought  to  be  disclosed  by  the  inquest;  but  this  could 
only  mean  where  the  name  was  capable  of  discovery,  (e)  And, 
upon  the  same  principle,  in  indictments  for  bui^lary  and  stealing 
in  a  dwelling  bouse  to  the  value  of  forty  shillings,  stealing  from 
lodgings  and  for  arson,  the  name  of  the  owner  of  the  house  must  be 
trul}  inserted;  (f)  but  if  he  be  known  by  one  name  as  well  as  by 
another,  the  indictment  may  describe himof either,  (g)  So,  in  an 
indictment  on  the  black  act,  for  maliciously  shooting  at  the  prose- 
cutor, if  the  offi?nce  be  laid  in  the  house  of  a  third  person,  an  error 

P214]  in  his  name  will''^  be  a  fatal  variance.  (&)  But  it  has  been  holden, 
that  a  church  is  a  building  within  the  meaning  of  4  Geo.  II.  c.  32, 
and  that  an  indictment  for  stealing  lead  affixed  to  it  need  not  state 
the  person  in  whom  the  property  or  freehold  was  vested,  (i)  Upon 
this  subject,  it  was  formerly  the  practice,  if  sacrilege  was  committed 
on  the  goods  in  a  consecrated  place,  not  being  a  church,  to  lay 
them  as  the  property  of  the  chapel,  &c.  in  the  custody  of  the  mana- 
gers; if  it  was  done  when  no  managers  were  appointed  to  term 


(x)  Hawk.  b.  2.  c.  25.  s.  71. 

(a)  3  Camph.  264,  5.  Hawk.  b.  2. 
c.  25.  s.  71.  Burn  J.  Indictment.  Cro. 
C.  C.  36.  Sum.  95.  Plowd.  85.  Keil. 
25.  Dyer.  99.  Dalt.  J.  c.  131.  9  H. 
6.45. 

ib)  2  East,  P.  C.  651, 781.  3  Campb. 
265.  note.  1  Hale,  512.  Hawk.  b.  2. 
c.  35. 8.  71.    2  Leach,  578. 

(c)  3  Campb.  264,  5.  2  East,  P.  C. 
781. 

(d)  Cro.  Eliz.  490.  Hawk.  b.  2.  c. 


25.  8  71.    Bac.  Ab.  Indictment,  6. 2. 

{e)  Hawk.  b.  2.  c.  25.  8. 71.  Staunf. 
181.  b.  2.  c.  18. 

rfj  Leach,  89,  21, 78, 9, 237, 252, 
336, 338, 545, 774.  2  East,  P.  C.  513, 
780.    2  Hale,  244,5. 

(g)  2  Hale,  344, 5.  Hawk.  b.  3.  c. 
35.8.  3. 

(A)  1  Leach, 35L  1  East,  P.O. 415. 
2  Hale,  244^  5,  but  see  Stark.  178,  note 
f&fi:. 

(t)  1  Uach^  318.  2  Eut,  P.  C.  593. 
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tfaem  the  goods  of  the  chapel  in  time  of  vacancy;  but  if  the  furni- 
tare  of  a  church  were  stolen,  to  lay  the  property  in  the  parishion- 
ers, (k)  It  has  also  been  laid  down,  that  an  indictment  against  a 
thief,  that  he  found  a  dead  body  and  stole  from  it  certain  property^ 
is  good,  without  calling  them  the  goods  and  chattels  of  any  one.  (/) 
And  if  a  grave  be  opened  in  the  night,  and  the  shroud  be  stolen,  the 
indictment  cannot  lay  the  goods  as  the  property  of  the  deceased, 
but  must  state  them  to  belong  to  his  executors,  (m)  And  if  goods 
be  stolen  from  the  custody  of  one  who  has  them  as  executor,  the 
offender  may  either  be  indicted  for  stealing  the  goods  of  the  testator 
in  the  custody  of  the  executor,  or  the  goods  of  the  executor  without 
naming  him  in  that  capacity,  (n)  A  corporation  must  prosecute 
in  their  corporate  name,  and  the  names  of  the  individuals  compos- 
ing it  will  not  suffice,  (o)  But,  on  the  other  hand,  where  property 
is  vested  in  trustees  under  an  act  of  parliament,  if  they  are  not 
incorporated,  they  must  be  described  by  their  proper  names  as 
individuals,  and  their  character  as  trustees  subjoined  as  a  descrip- 
tion of  the  capacity*  in  which  the  legislature  authorized  them  to  [*215] 
act  (p) 

As  to  the  mode  in  which  the  parties  injured,  or  any  tbird  per- 
sons should  be  mentioned,  we  find  that  if  a  person  is  described 
with  such  certainty,  that  it  is  impossible  to  mistake  him  for  any 
other,  such  a  description  will  in  general  suffice ;  and  a  person 
may  be  described  by  the  name  by  which  he  is  usually  known,  {q) 
Thus  it  has  been  adjudged,  than  an  indictment  for  an  assault  on 
John,  parish  priest  of  D.  is  sufficiently  certain,  and  if  the  defend- 
ant, after  venlict  of  not  guilty,  be  indicted  again,  with  the  addi- 
tion of  the  prosecutor's  surname,  he  may  plead  his  former  acquit- 
tal ;  (r)  and  an  indictment  for  larceny,  laying  the  goods  stolen  to 
be  the  property  of  Victoir  Baroness  Tuckheim,  by  which  appella- 
tion she  had  always  acted  and  was  known,  was  held  good,  though 
her  real  name  was  Selima  Victoire.  (s)  So  an  indictment  for 
forgery  of  a  draft  addressed  to  Messrs.  Drummond  and  Company, 
Charing  Cross,  by  the  name  of  Mr.  Drummond,  Charing  Cross^ 
without  stating  the  names  of  Mr.  Drummond's  partners,  was  held 
sufficient,  (t)  But  a  mere  statement  of  the  Christian  name,  with- 
out any  addition  to  ascertain  the  precise  individual,  is  bad,  because 
uncertain,  (u)    The  son  of  a  Duke  or  Earl,  who  during  the  life 


(h)  2  Hale.  181.  Cro.  Eliz.  145, 179. 
Bac.  Ab.  Indictment,  G.  3. 

(/)  2  Hale,  181.  Bac.  Ab.  indict- 
nient,  G.  3. 

(m)  12  Co.  113.  3  Inst.  110.  2 
Hale,  181.  Cro.  C.  C.  36.  Bac.  Ab. 
Indictment,  G.  2. 

(n)  2  Hale,  181.  Bac.  Ab.  Indict- 
nent,  G  2- 

(o)  1  Leach,  253.  2  East,  P.  C.  1059. 

ip)  1  Leacb,  514. 


(9)  Hawk.  b.  3.  c.  25.  s.  72.  2  Leach, 
861.     1  Leach,  348. 

(r)  Dyer,  285.  a.  Keilw.  25.  Hawk, 
b.  2.  c.  25.  8.  72.    Ba^.  Ab.  Indict 
ment,  G.  2. 


Leach,  248.  3  East,  P.  C.  990. 


(9)  2  Leach,  861. 

(t)  1  Leach,  348. 

(11)  Hawk.  b.  2.  c.  25.  's.  71.  Bac. 
Ab.  Indictment,  G.  3.;  but  see  Starkie, 
171, 2.  6  St.  Tr.  805.  Moor.  466. 
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of  his  faliier  is  called  Marquis  or  Lord,  must  not  be  described  as 
really  possessing  those  titles,  but  must  be  called  by  the  family 
name,  and  the  words  '^  commonly  called  Marquis,  &c.'^  may  be 
added  by  way  of  addition,  (to)  So  it  was  holden  before  the  Udiou, 
that  a  Peer  of  Ireland  should  be  thus  described  :  '^  James  Hamil- 
[^'SIG]  ton,*  esquire.  Earl  of  Clanbrassil,  in  the  Kingdom  of  Ireland,^' 
because  no  dignhy  in  another  country  can  give  a  higher  title 
here  than  that  of  esquire ;  {x)  and  that  in  such  an  indictment 
the  words  '^  commonly  called,"  &c.  were  untecbnical,  but  may 
be  rejected  as  surplusage,  (y)  An  indictment  for  robbery  com- 
mitted on  a  woman  in  her  maiden  name  is  good,  though  she  marry 
before  the  finding  of  the  indictment  by  the  grand  jury,  (z)  And 
an  indictment  for  feloniously  uttering  counterfeit  bank  notes  may 
be  sustained,  though  there  is  no  mention  made  of  the  person  to 
whom  the  notes  were  disposed  of.  (a)  But  where  there  is  a  re- 
pugnancy or  absurdity  in  the  description  of  the  party  injured,  the 
error  will  be  fatal,  as  where  one  is  indicted  for  stealing  the  goods 
and  chattels  of  the  said  I.  S.,  where  I.  S.  had  not  been  previously 
mentioned,  {b)  although  those  words  have  in  some  coses  been  re- 
jected as  surplusage,  (c)  And  it  should  be  observt^d,  that  a 
material  error  in  the  name  of  the  persons  aggrieved,  or  in  whom 
property  stolen  ought  to  be  laid,  is  much  more  ioiportant.than  a 
mistake  in  the  name  or  addition  of  the  defendant,  for  the  latter 
can  only  be  objected  to  by  a  plea  in  abatement,  which  can  only 
delay  the  trial,  while  the  former  will  be  sufficient  ground  for  ar- 
resting the  judgment,  when  the  objection  appears  on  (he  face  of 
the  indictment ;  or,  if  it  be  an  error  in  fact,  will  be  a  ground  of 
acquittal  on  the  trial  at  least,  as  far  as  respects  that  part  of  the 
charge,  (d)  though  the  mistake  only  affects  the  higher  offence, 
the  indictment  may  still  be  valid  as  to  the  inferior  crime,  as  if  a 

Sarty  be  indicted  for  burglariously  breaking  and  entering  the 
welling  house  of  Jno.  Snoxall,  and  stealing  therein  goods,  the 
[*217]  property  of  Ann  Lock  ;  if  the  name  of  the*  owner  of  the  hous^  be 
mistaken,  the  defendant  cannot  be  found  guilty  of  the  capital  part 
of  the  indictment,  viz.  the  burglary,  yet  he  may  be  convicted  of 
the  simple  larceny ;  (e)  so  in  an  indictment  for  stealing  to  the 
amount  of  forty  shillings  in  the  dwelling  house  of  A.  B.  under  the 
12  Ann  c.  7.  the  defendant  may  be  acquitted  of  the  capital  part  of 
the  charge,  when  not  strictly  proved,  and  found  guilty  of  the 
simple  larceny.  (/) 
statement       We  come  now  to  consider  the  time  when  it  is  necessary  to  state 


ofllrocC*) 


[w)  2  Salk.  451.  3  Leach,  547.  (c)  1  Leacb,  109.                      ^^ . 

[x)  2  Leach,  547.  (rf)  1  East,  P.  C.  514. 2  Leach,  774. 

y)  Id.  ibid.  1  Leach.  252,  286,  351,  390.  1  fiwt» 

[z)  I  Leach,  536.  P.  C.  415 

(a)  2  Taunt. 334.  (e)  Leach,  252,  339,  n.  (a) 

(A)  Hawk.  b.  2.  c.  25.  s.  72.  (J)  Leach,  339,  n.  (a.) 

(•)  Ab  to  allefnng  time  in  general  in  pleading,  see  1  Chitty  on  Plead- 
ing,   Index,  tit  Time* 
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that  the  offence  was  committed.  It  is,  in  general,  requisite  to 
state,  that  the  defendant  committed  the  offence  for  which  he  is 
indicted,  on  a  specific  year  and  day.  (g)  And  if  the  day  of  the 
month  alone,  without  the  year,  be  inserted,  it  will  be  bad,  and 
cannot  be  supplied  by  intendment,  (h)  There  is,  however,  an  ex- 
ception to  this  rule,  where  a  mere  negative  or  omission  is  averred, 
in  which  case  no  time  need,  in  general  be  stated,  (i)  And,  in  im- 
peacbaient  before  the  high  court  of  parliament,  no  time  is  requi- 
site, (k)  It  is  usual  to  specify  the  year  of  the  king's  reign,  but  it 
is  sufficient  if  the  time  be  ascertained  by  any  other  means  ;  and, 
therefore,  in  the  case  of  the  regicides,  no  year  of  any  reign  was 
laid  for  the  king's  murder,  but  the  compassing  of  bis  death  was 
laidJn  January,  in  the  twenty-fourth  year  of  Charles  the  First, 
and  the  murder  was  laid  on  the  thirtieth  day  of  the  same  month  of 
January,  (l)  So  where  the  time  of  the  caption  of  the  indictment 
was  stated,  and  the  offence"*^  laid  to  have  been  committed  on  the  p2181 
day  after  Pentecost,  the  time  was  held  to  be  sufficiently  ex- 
pressed, (m)  And  upon  the  same  ground,  it  seems  to  follow  that 
an  indictment  laying  the  time  on  the  utas  of  Easter,  which 
will  be  taken  for  the  eighth  day  after  the  feast,  or  on  the  10th 
day  of  March  last,  if  it  can  be  ascertained  by  the  style  of  the 
sessions  before  which  the  indictment  was  taken,  is  valid,  (n)  Bat 
though  it  is  sufficient  in  a  conviction  to  lay  the  offence  between 
two  days  specified,  it  is  otherwise  in  indictments  and  informa- 
tions ;  (o)  and,  therefore,  an  indictment  for  battery  setting  forth 
that  the  defendant  beat  so  many  of  the  king's  subjects  between  two 
specified  days  would  be  insufficient,  (p)  But  if  an  indictment 
charge  a  man  with  keeping  a  common  gaming  house  on  divers 
days,  and  only  one  day  be  particularly  specified,  it  will  be 
good,  though  but  one  penalty  can  be  inflicted,  (q)  The  time 
should  be  stated  with  such  certainty,  that  no  doubt  can  be  enter- 
tained as  to  the  period  really  intended  ;  and  therefore  it  is  bad  to 
state  the  crime  to  have  been  committed  on  the  feast  of  St.  Peter, 
because  there  are  two  feasts  of  that  name,  and  both  have  additions 
to  distinguish  them  ;  (r)  so  it  is  insufficient  to  allege,  that  the  de- 


(S)  2  Hale,  177.  Hawk.  b.  2.  c.  25. 
8.  77.  Hawk.  b.  2.  c  23.  a.  88.  Dyer. 
164,  b.  Com.  Dig.  Indictment,  G.  2, 
Bac.  Ab.  Indictment,  G.4.  4  Bla.Com. 
306,  Bum  J.  Indictment,  Williams  J. 
Indictment,  IV.  Cro.  C.  C.  35. 

(A)  Id.  ibid. 

(i)  5  T.  R.  616.    Hawk.  b.  2.  c.  25. 
5. 79.  Com.  Dig.  Ind.  G.  2.  Lamb.  b.  4. 
c.  5.  f.  492. 
'  (kj  16  St.  Tr.  17, 19.  Lords*  Jour- 
hals  116. 

(0  Kei.  10, 11.  Hawk.  b.  2.  c.  25.  s. 
80.  Burn  J.  Indictment.  Williams 
J.  Indictment,  IV. 

(m)  Com.  Dig.  iDdictmenty  G.  2. 


Hawk.  b.  2.  c.  25.  s.  78.  Bac.  Ab.  In- 
dictment, 94. 

(n)  Hawk.  b.  2.  c.  25.  a.  78.  Bac.  Ab. 
Indictment,  G.  4.  Burn  J.  Indictment. 
Williams  J.  Indictment  IV. 

(o)  1  Ld.  Kaym.  581.  10  Mod.  249. 
Hawk.  b.  2.  c.  25.  s.  82.  Cro.  C.C. 
36.  Burn  J.  Indictment.  Williams  J. 
Indictment  IV. 

(p)  4  Mod.  101.  Hawk.  b.  2.  c. 
25.  8.  82.  Burn  J.  Indictment.  Wil- 
liams J.  Indictment  IV. 

iq)  10  Mod.  338.  Hawk.  b.  2.  c.  25. 
s.  82.  Williams  J.  Indictment  IV. 

(r)  2  Hale,  178.  Bac.  Ab.  Indict- 
ment  G.  4.    Hswk.  b.  c.  23.  s.  88. 
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fendant  on  the  first  day  of  May,  and  also  oo  the  second  day  of 
May,  made  an  assault  on  the  prosecutor,  and  and  then  and  there 
feloniously  took,  &c.  because  two  days  having  been  mentioned 
before,  it  is  not  evident  to  which  of  them  the  felonious  taking 
relates,  (s) 

It"*^  does  not  appear  to  have  been  at  any  time  necessary  to  state 
the  hour  in  the  indictment,  for  the  statute  of  Gloucester,  which 
some  think  rendered  it  necessary  in  an  appeal,  does  not  extend  to 
proceedings  in  which  the  crown  is  the  actual  prosecutor,  {t)  But 
where  the  offence  derives  its  complexion  from  the  time  when  it 
was  committed,  it  is  proper  to  aver  it.  Thus,  in  an  indictment  for 
burglary,  though  the  word  burglariously  seems  to  carry  with  it  a 
sufficient  expression  that  it  was  done  in  the  night,  it  has  been 
holden  necessary  to  state  some  hour,  though  it  is  not  material  to 
prove  that  the  offence  was  committed  at  that  precise  hour,  {u)  So 
in  an  indictment  for  breaking  into  a  house  in  the  day  time,  in  or- 
der to  oyst  the  offender  of  his  clergy,  under  the  statute  39  Eliz.  c. 
15.,  it  is  necessary  to  state  that  the  offence  was  committed  ^Mn  the 
day  tmsy^^  for  otherwise,  though  the  indictment  will  be  valid,  the 
benefit  of  clergy  will  not  be  taken  away,  (v)  But  as  it  is,  in  ge- 
neral, unnecessary  to  name  any  hour,  if  it  be  stated  imperfectly,  no 
objection  can  be  made  on  the  part  of  the  defendant,  {w) 

Time  as  well  as  place  ought^  in  general,  not  merely  to  be  men- 
tioned at  the  beginning  of  the  indictment,  but  to  be  repeated  to 
every  issuable  and  triable  fact ;  for,  wherever  a  venue  is  necessa- 
ry, time  should  be  united  with  it.  {x)  But  after  the  time  has  been 
once  named  with  certainty,  it  is  afterwards  sufficient  to  refer  to 
it  by  the  words  then  and  there^  which  have  the  ^ame  effect  as  if 
the  day  and  year  Were  actually  repeated,  {y)  But  the   mere*  cod- 

i' unction  and  without  adding  then  and  there^  will,  in  many  cases, 
e  insufficient.  Thus,  in  an  indictment  for  robbery,  these  words 
must  be  connected  with  the  stroke  or  the  robbery,  and  not  merely 
with  the  assault ;  {z)  and,  in  a  case  of  murder,  it  is  not  sufficieDt 
to  allege,  that  th«  defendant  on  a  certain  day  made  an  assault,  and 
struck  the  party  killed,  but  the  words  then  and  there  must  be  in- 
troduced before  the  averment  of  the  stroke,  (a)  and  the  word 


(«)  2  Hale,  178.  Bac.  Ab.  Indict- 
mem  G.  4. 

it)  2  Inst.  318.  Hawk.  b.  2.  c.  25. 
s.  7o.  Uac.  Ab.  Indictment  G.  4.  in 
notes.  Com.  Dig.  Indictment  G.  2. 
Burn  J.  Indictment. 

(u)  2  Hale,  179.  Waddington's  case 
reported  in  Burn  J.  Burg^laiy.  2 
East,  P.  C.  513.  Hawk.  b.  2.  c.  25.  s. 
76.  in  notes.  Bac.  Ab.  Indictment, 
G.4.  in  notes. 

(v)  2  Hale,  179.  Bac.  Ab.  Indict, 
ment,  G.  4.  Cro.  C.  C.  35. 

(w)  1  Bulst.  203. 


(x)  5  T.  R.  620.  Dyer,  68, 9.  Com. 
Dig.  Indictment,  G.  2rBurn  J.  Indict- 
ment. Williams  J.  Indictment  IV.  14 
East,  300,  1 ;  see  therefore  ante,  198. 
as  to  repetition  of  place. 

(y)  2  Hale,  178.  2  Stra.  901.  Kcil. 
100.  Hawk.  b.  2.C25.S.78.  C.23.  s. 
88.  Bac.  Ab.  Indictment  G.  4.  Wil- 
liams J.  Indictment  IV.  Comyns,  480. 

(x)  Id.  ibid.  2  Hale,  178.  Hawk, 
b.  2.  c.  23.  8. 88.  Cro.  Eliz.  739. 

(a)  2  Hale,  178.  Dyer,  69.  IJawk. 
b.  2.  c.  23.  8. 88.    Cro.  C.  C.  35. 
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^^  immediately'^  is  too  uncertain  an  allegation  when  time  consti- 
tutes part  of  the  offence  ;  and,  therefore,  where,  on  an  indictment 
for  a  highway  robbery,  the  special  verdict  found  the  forcible  as- 
sault, and  then  in  a  distinct  sentence  that  the  prisoners  ^'  then  and 
there  mmediatdy^^  took  up  the  prosecutor's  money,  this  ^vas  held 
to  be  insufficient  to  fix  the  prisoners  with  the  offence  of  robbery, 
because  the  word  ^^  immediately"  has  great  latitude  and  is  not  of 
any  determinate  signification,  and  is  frequently  used  to  import 
'^  as  soon  as  it  conveniently  could  be  done."  (6)  So  it  is  said, 
that  the  word  6eing  {existens)  will,  unless  necessarily  connected 
with  some  other  matter,  relate  to  the  time  of  the  indictment  rather 
than  of  the  offence ;  and,  therefore,  an  indictment  for  a  forcible 
entry  on  land,  being  the  prosecutor's  freehold,  without  saying 
^^  then  being"  was  held  insufficient,  (c)  But  if  the  indictment 
allege  that  the  defendant  feloniously  and  of  malice  aforethought, 
made  an  assault,  and  with  a  certain  sword,  &c.  then  and  there 
struck,  the  previous  omission  will  not  be  material,  for  the  words 
fdomously  and  of  maUce  aforethoughi^  previously  connected  with 
the  assault,  are  by  the  words  then  and  there  sufficiently  applied  to 
the  murder.*  (d)  So  where  in  an  indictment  for  poisoning,  it  was  [*22]] 
alleged  that  the  prisoner  did  i^iZ/iiUy,  feloniously,  and  of  malice 
aforethought,  mix  poison  with  other  ingredients,  with  intent  that 
the  same  should  be  afterwards  eaten  by  the  deceased,  and  with  the 
intent  aforesaid  did  then  and  there  deliver  the  same  to  the  deceas- 
ed, it  was  holden  sufficient  by  all  the  judges,  without  adding  the 
words  felanicualy  and  of  malice  aforethought,  to  the  allegation  of 
the  delivery  of  the  poison,  (e)  And,  in  some  cases,  the  words 
then  and  there  are  more  certain  than  even  a  repetition  of  the  day 
and  year,  for  the  latter  will  not  be  sufficient  where,  in  order  to 
complete  the  offence,  connected  acts  must  be  shown  to  be  done  at 
the  same  timej  but  the  terms  then  and  there  must  be  adopted.  Thiis, 
in  an  indictment  upon  the  6  Geo.  I.  c.  28,  for  feloniously  assault- 
ing a  person  with  intent  to  spoil  his  clothes,  where  the  assault  and 
spoiling  must  be  shown  to  be  continuous,  the  repetition  of  the  day 
and  place  is  insufficient,  because  it  does  not  appear  that  the  acts 
were  not  on  different  hours  of  the  day  ;  but  the  words  then  and 
there  fix  them  to  have  been  effected  togetlier.  (/) 

It  seems,  however,  that  the  nicety  which  requires  these  words 
to  be  cautiously  inserted  to  every  material  allegation,  is  not  so 
strictly  observed  in  indictments  for  inferior  offences,  as  in  cases 


(b)  R.  T.  H,  114.  5.  Comyns,  480.     G.  2. 
1  Leach,  529.    Don gl.  212.  (cO  4  Co.  41.  b.    Dyer,  69,  a  Godb. 


(c)  Bac.  Ab.  Indictment  G.  1.  Cro.     65,  6.     1  East,  P.  C.  S46. 
Jac.  639.    2  Ld.  Raym.  1467,  8.    2  (e)  1  East,  P.  C.  346. 

Rol.  Rep.  225.  Com.  Dig.  Indictment         (/)  1  Leacb,  529.    Comyns,  480. 
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where  the  life  of  the  prisoner  is  in  danger,  (g)  Thus  where  a 
mere  trespass  is  charged,  it  is  sufficient  to  state  that  the  defendant 
at  a  ceftain  place  and  time,  made  an  assault  on  the  prosecutor  and 
beat  him,  without  inserting  then  and  there^  because  the  time  and 
place  named  in  the  beginning  refer  to  all  the  subsequent  aver- 
ments, (h)     So  also,  in  an  indictment  for  a  forcible  entry,  .it  is 

[=^222]  enough  to  state  that  the"^  defendant  entered  and  dispossessed  with- 
out any  second  averment  of  time  or  venue,  (t)  But,  in  such  case, 
the  place  unlawfully  entered  must  be  stated  to  have  been  then  and 
there  the  property  of  the  party  complaining,  and  the  omission  will 
be  fatal,  (k) 

In  case  of  homicide,  the  day  of  the  stroke  as  well  as  of  the 
death  should  be  expressed,  the  former  because  the  escheat  and  for- 
feiture of  lands  relate  to  it,  the  latter  because  it  should  appear  that 
the  death  was  within  a  year  and  day  after  the  stroke,  (t)  And, 
even  then,  the  indictment  will  be  vitiated  by  a  repugnancy  io  the 
conclusion,  as  if  the  assault  and  stroke  be  alleged  on  the  tenth  of 
December,  and  the  death  subsequent  on  the  twentienih  of  Decem- 
ber following,  and  then  it  be  alleged  that  so  the  prisoner  feloniously 
murdered  the  deceased  on  the  tenth  of  December  aforesaid,  be- 
cause the  felony  is  not  complete  till  the  death  occurs,  (m)  But, 
on  the  other  hand,  if  in  the  conclusion  it  had  been  stated,  that  the 
defendant  so  murdered  the  deceased  on  the  twentieth  day  of  De- 
cember aforesaid,  it  would  have  been  sufficient,  (n)  It  is,  how- 
ever, said  to  be  the  better  way  to  conclude  generally  that  the  de- 
fendant in  such  manner  feloniously  committed  the  murder,  (o) 
Nor  is  it,  in  homicide  alone,  that  distinct  periods  must  be  laid  for 
the  commission  of  particular  acts,  for  it  has  been  holden,  that  a 
sherifiPs  return  of  a  rescous  as  well  as  indictment  for  that  offence 
are  bad,  without  showing  the  day  and  year  both  of  the  arrest  and 
the  rescue,  and  that  the  time  of  the  latter  is  not  sufficiently  shown 
by  showing  that  of  the  former,  (p)     And  where  an  indictment  for 

[«'223]  rescous  set*  forth  that  a  third  person  at  a  certain  time  and  place 
committed  a  felony,  for  which  the  officer  took  and  arrested  him, 
and  in  his  safe  custody  then  and  there  had  and  kept  htm,  it  is  doubt- 
ful whether  it  be  not  insufficient,  because  no  time  of  the  arrest  is 
alleged  in  the  same  sentence,  and  it  is  not  clear  whether  the  time 
of  the  custody  can,  by  force  of  the  conjunction,  be  applied  to  the 
arrest ;  but  the  contrary  seems  to  be  the  better  opinion,  {q) 

(^)  2  Hale,  178.    Cro.  C.  C.  o5.  (in)  4  Co.  42.    FIsiwk.  b.2.  c.  23.  s. 

Rurn  J.  Indictment.    Cro.  Jac.  41,  88.    D»c.  Ab.  Indictment  G. 4.    Com. 

345.     Dyer,  69.  Dig.  Indictment  G.  2. 

(/i)  Id.  ibid.  In)  4  Co.  42.    Hawk.  b.  2.  c.  23.  s. 

(i)  Cro.  Jac,  41.  88. 

(h)  Cro.  Jac.  214.  (o)  Id.  ibid. 

(/)  2  H.'\le,  179.    2  Inst  318.  Hawk.  (p)  liawk.  b.  2.  c.  25.  s.  77.    Dyer, 

h.  2.  c.  23.  s.  90.  Hawk.  b.  2.  c.  25.  s.  164.  t>.  ace.  2  Bulst.  208.  cent. 

77.  Bac.  Ab.  Indictment,  G.  4.  Burn  (q)  Dyer,  164,  and  see    3  Picre 

J.  Indictment.  Wms.  484, 497. 


or  THE  mDICTMGNT. 


151 


When  tbe  time  is  material,  as  of  the  death,  in  case  of  homi- 
cide, or  where  the  time  for  the  prosecution  is  limited,  as  under 
7  W.  III.  c.  3.,  which  provides  that  no  prosecution  shall  be  had 
for  certain  treasons  therein  mentioned,  unless  the  bill  of  indict- 
ment be  found  within  three  years  after  the  crime  is  committed:  the 
time,  as  averred  in  the  indictment,  should  appear  to  be  within  the 
limit,  but  it  is  not  necessary  to  aver  that  it  occurred  within  that 
period,  (r)  And  it  has  been  holden,  that  the  word  wUU  in  an  in- 
dictment may  be  construed  either  exclusive  or  inclusive  of  the 
day  10  which  it  is  applied,  according  to  the  context  or  subject 
matter.  Where,  therefore,  in  an  information  upon  the  statute  33 
Greo.  III.  c.  52.  s.  62.  prohibiting  officers  of  tbe  East  India  Com- 
pany residing  in  India  from  receiving  presents  of  the  natives,  it 
was  charged  that  the  defendants  from  a  certain  day  untU  the  29th 
day  of  November,  1795,  held  certain  offices  under  the  company^ 
and  during  aU  that  time  resided  in  tlie  East  Indies^  and  during  that 
time,  to  wit  on  the  said  29th  day  of  November,  1795,  received 
certain  presents,  it  was  holden  that  the  context  showed  that  the 
word  until  was  to  be  taken  inclusive  of  the  29th  of  November, 
1795.  {s)  But  if  it  bad  been  incapable  of  receiving  ah  inclu- 
sive construction,  the  words  under*  tbe  first  videlicet  ^^  until  the 
29th  Jfovember,  1795,"  could  not  have  been  rejected  as  surplus- 
age; for  that  can  never  be  done  where  the  allegation  is  sensible, 
and  consistent  in  the  place  where  it  occurs,  and  not  repugnant  to 
antecedent  matter,  though  laid  under  a  scilicet  and  inconsistent 
vvith  a  subsequent  allegation,  (t)  So  the  word  to^  when  applied  to 
time,  may  have  either  an  inclusive  or  exclusive  signification.  And 
it  will  depend  upon  the  sense  in  which  it  is  legally  construed  how 
far  the  proceedings  are  valid,  {u) 

Though  the  allegation  of  a  specific  time  is  thus  important,  it  is, 
in  no  case,  necessary  to  prove  the  precise  day  or  even  year  laid  in 
the  indictment,  except  where  the  time  enters  into  the  nature  of  the 
offence,  (tf )  And,  therefore,  an  overt  act  or  acts  of  high  treason 
may  be  proved  to  be  committed  on  a  different  day  from  that  men- 
tioned in  the  indictment;  (x)  so,  in  an  indictment  for  burglary, 
though  it  is  necessary  to  state  at  or  about  what  hour  of  the  night 
it  happened,  it  is  not  necessary  that  the  evidence  should  strictly 
correspond  with  the  allegation,  (y)  .  And  if  an  unnecessary  allega- 


[*224] 


(r)  5  East,  2o9.  I  Saund.  309.  n.  5. 
Fiizg.  136.  Bac.  Ab.  Usury  K.  Gilb. 
U  &  E.  242.    2  East,  333,  362. 


(•)  5  East,  244. 
(0 


2  Hod.  280. 


Id.  ibid. 

(tt)  5  East,  255,    6. 
Owen,  50.    Burr.  ri9. 

(it)  2  Inst.  318.  3  Inst.  230.  9  St. 
Tr.58r.  Fost  8,  9.  1  H.de,  361.  2 
Hale,  179,  244, 291.  Hawk.  b.  2.  c.  23. 


8.88.  c.  35.  s.  3.C.  25  s.  81.  c.  46.  s. 

179,  180.  Com.  Dig.  Indictment,  G. 
2.  Bac.  Ab.  Indictment,  G.  4.  Burn 
J.  Indictment.  Williams  J.  Indictment 
IV.  5T.U  620.  Cro.  C  C.  36.  1 
East,  P.  C.  125.  2  Id.  513, 1021, 1035. 

{x)  Fost.  8,  9.  1  East,  P.  C.  125. 
Rel.  \e. 

(7)2Ea8t,  P.C.  513. 
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tion  as  to  time  be  introduced  and  not  proved,  it  may  be  rejected,' 
and  tbe  defendant  convicted,  as  in  an  indictment  for  setting  fire  to 
a  barn,  if  it  be  stated  that  the  defendant  committed  the  offence  in 
the  night  time,  that  allegation  is  immaterial,  and  the  indictment 
though  inteniionally  framed  on  statute  22  Sl2S  Car.  H.  c.  7.  was 
held  on  the  9  Greo.  I.  c.  22.  (z)     But  it  is  better,  though  not  neces- 

[^^225]  sary,  to  state  the  time  as  nearly  as  possible,  at  least*  in  an  indict- 
ment for  treason,  because  the  forfeiture  of  lands  relates  to  the  time 
when  the  offence  was  committed,  so  as  to  avoid  subsequent  aliena- 
tions, and  the  day  laid  in  the  indictment,  will,  after  a  general  ver- 
dict, be  considered  as  correct,  (a)  But  where  an  offence  is  com- 
mitted by  the  doing  of  several  acts  at  separate  times,  they  may  be 
stated  to  have  been  done  at  the  same  time;  therefore  where,  on  a 
■  prosecution  under  the  statute  7  Geo.  III.  c.  60.  s.  1.  against  se- 
creting letters  containing  bank  notes,  it  appeared,  that  a  bank  note 
bad  been  cut  in  two  parts,  that  the  parts  had  been  sent  at  different 
times,  and  at  different  times,  bad  been  secreted  by  the  prisoner, 
the  indictment  was  holden  good,  though  itstated  that  the  defendant, 
on  the  same  day,  secreted  the  letters  containing  the  divided  bank 
note.  (6)  And,  in  an  indictment  for  high  treason,  overt  acts  com- 
mitted at  different  times  may  all  be  laid  on  one  day.  (c)  And, 
therefore,  upon  a  second  indictment,  the  defendant  may,  by  proper 
averments,  show  that  he  has  been  already  acquitted  of  that  offence 
upon  the  first,  though  the  two  indictments  allege  the  offence  to 
have  been  committed  on  different  days;  for  it  would  be  hard  in- 
deed if  the  prosecutor  might  vary  from  the  day  laid  for  the  pur- 
pose of  conviction,  and  the  prisoner  could  not  do  the  same  in  order 
to  show  a  previous  acquittal,  (d) 

But  if  the  indictment  lay  the  offence  to  have  been  committed  on 
an  impossible  day,  as  on  the  30th  day  of  February  or  31st  day  of 
June,  or  on  a  future  day,  this  will  be  as  objectionable  as  if  no  day 
at  all  had  been  inserted,  (e)  So  the  indictment  will  be  insuffi- 
cient, if,  on  the  face  of  it,  the  same  offence  be  alleged  to  have 
been  committed  at  different  periods,  (f)  or  on  such  a  day  as  ren* 

P2261  ^^^*  ^^  repugnant  to  itself,  (g)  And  no  defect  of  this  nature  is 
aided  by  verdict.  (&)  And  (hough  the  precise  day  is,  as  we  have 
seen,  in  general,  not  necessary  to  be  proved,  yet  if  a  person  be 
charged  with  a  bui^lary  and  stealing  the  goods,  the  prosecutor,  on 
failing  to  prove  that  these  facts  were  committed  on  the  day  laid  in 


(r)  2  East,  P.  C.  1021. 1035.  T.  R.  316.    Hawk.  b.  2.  c.  23,  a.  88. 

(a)  1  Hale,  361.  2  Haie,  179.  3  Inst.  Id.  c.  25.  s.  77,   Burn.  J.  Indictment. 

330.    B»c.  Ab.  Forfeitures  D.  5  East,  244. 

(6)  2  Leach,  575.  ffj  1  T.  R.  316.    Hawk.  b.  2.  c. 

(c)  Post. 8.  25  8.77. 

{(i)  2  Inst.  318,  519.    3  Inst.  230.  (g)  Hawk.  b.  2.  c.  25.  s.  77,    5 

2  Halt,  179.  East,  244. 

(<•)  Uast.  Ent.  263.    Moore,  555.  I  (A)  Id.  ibid. 
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the  indictment,  cannot  be  admitted  to  prove  that  a  distinct  larceny 
was  committed  on  a  prior  daj.  (i) 

In  setting  forth  the  time  when  facts  occurred,  as  well  as  place,  use  of  a 
namber,  quantity,  &c.  it  is  very  usual,  in  criminal,  as  well  as  Scilicet. 
civil  proceedings,  to  introduce  the  statement  under  what  is  termed 
a  viddieet^  or  acUicet^  as  ^^  that  afterwards  to  mt  on,  Sfc.  at  ^c.^' 
the  defendant  did,  &c.  or  a  fact  occurred,  which  it  is  thought  pro* 
per  to  mention.  Lord  Hobart  speaking  of  a  videlicet  says,  {k) 
^^  that  its  use  is  to  particularize  that  which  was  before  general,  or 
to  explain  that  which  was  before  doubtful  or  obscure;  that 
it  must  not  be  contrary  to  the  premises,  and  neither  increase 
nor  diminish,  but  that  it  may  work  a  restriction  where  the 
former  words  were  not  express  and  special,  but  so  indifferent  that 
they  might  receive  such  a  restriction,  without  apparent  injury." 
Respecting  the  use  of  this  mode  of  statement,  it  has  been  said 
that  where  the  time  when  a  fact  happened  is  immaterial  and  it 
might  as  well  have  happened  at  another  day,  there,  if  alleged 
under  a  scilicet,  it  is  absolutely  nugatory,  and  therefore,  not  tra- 
versable; and  if  it  be  repugnant  to  the  premises,  it  will  not 
vitiate,  but  the  scilicet  itself  will  be  rejected  as  superfluous  and 
void,  but  that  where  the  precise  time,  &c.  is  material  and  enters 
into  the  substance  of  the  description  of  the  offence,  there  the  time, 
&c.  though  laid  under  a  scilicet,  is  conclusive  and  traversable, 
and  it  will  be  intended  to  be  the  true  time,  and  no  other,  and"^  if  [*827] 
impossible  or  repugnant  to  the  premises,  it  will  vitiate.  ({)  Either 
the  allegation  must  exactly  correspond  with  the  fact,  or  it  may 
vary;  if  the  former  it  will  be  well  laid  with  a  scilicet,  which  may 
be /ejected;  and,  if  the  latter,  though  the  scilicet  were  omitted 
evidence  of  a  different  day,  quantity,  or  place  may  be  admit- 
ted, (m)  Thus  in  indictments  for  extortion,  or  taking  a  greater 
sum  for  brokerage  than  is  allowed  by  act  of  Parliament,  though 
the  sum  be  stated  without  a  videlicet,  it  is  not  necessary  to  prove 
it  with  precision,  (n)  And,  on  the  other  hand,  where  the  true 
sum  must  be  set  forth,  it  will  not  relieve  the  prosecutor  from  strict 
proof  though  he  allege  a  different  sum  under  a  scilicet,  (o)  There 
are,  however,  authoriiies  which  afford  an  inference  that  the  adop^ 
tion  of  a  scilicet,  will,  in  the  description  of  a  contract,  excuse  the 
party  from  strict  proof  ^y^en  if  it  were  omitted  it  would  be  other- 
wise, (p) 

We  come  now  to  consider  the  general  rules  relative  to  the  de-  Deactip- 
scription  of  the  offence  ;  and  which  we  will  examine,  First,  as  to  J»J"  *>*"  ^? 

(f)  2  Uach,  708.  118.    2Cainpb.  231.    5  East,  244. 

(k)  Hob.  172.    5  East,   252.  See  (m)  Starkie,   2o8,  9.  and  see   1 

aUo  2  Wils.  335.  Chitty  on  PleRcVing,  308. 

(/)  1  Bla.  Rep.  495.  2  Saiinrl.  291.  (n^  4  T.  R.  265.  1  Chitty  on  Plead- 

n.  1.     1  Saund.  169.    1  St  ra.  253.    2  ing,  308.  n.  a. 

Wils.  332.  6T.R.462.   3  Burr.  1730.  (o)6T.  R,462.    4  T.  R.  590.     1 

4T.  R.  590.    4Esp.R'p.  152.    5  T.  Chitty  on  Pleactinjc,  308.  n.  y.  z. 

B.  7L    3  T.  R  66    2  Bos.  nnd  Pul.  (p)  3  T.  R.  67.  3  M.  &  S.  173. 

Crtm.  Latf.  vol.  i.  v 
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the  substantial  circumstances  which  it  is  necessary  to  state  in  order 
to  show  the  nature  of  the  crime  ;  and  next,  as  to  the  formal  alle- 
gations and  terms  of  art  with  which  it  m«st  be  described  ;  and 
here  it  becomes  peculiarly  important  to  keep  in  view  the  general 
rules  we  have  already  stated,  relative  to  the  certainty  required  in 
an  indictment,  {q) 

It  is  a  general  rule  in  indictments,  that  the  special  man- 
ner of  the  whole  fact  ought  to  be  set  forth  with  such  cer- 
tainty, that  it   may   judicially  appear  to  the  court,'  that    the 

P228]  i«dictors  have  gone  upon  sufficient  premises :  (r)*  on  the 
other  hand,  as  observed  by  Mr.  Justice  Buller,  it  is  the  duty 
of  a  good  pleader  not  to  clog  the  record  with  unnecessary  mat- 
ter, and  thereby  throw  a  greater  burthen  of  proof  on  his  client 
than  the  law  requires  ;  and  it  is  still  more  his  duty  not  to  state 
things  which  on  the  face  of  the  indictment  are  repugnant,  incon- 
sistent, or  absurd.  {$)  As  an  instance  of  the  first  part  of  this  rule 
it  has  been  holden,  that  an  indictment  for  escaping  from  prison 
without  showing  the  original  cause  of  imprisonment,  is  not  main- 
tainable, (t)  So  an  indictment  for  traitorously  coining  alchemy 
like  to  the  current  coin  of  the  realm,  is  bad,  unless  it  show  the  par- 
ticular kind  of  money  the  metal  was  intended  to  resemble,  (u)  So, 
in  the  case  of  perjury,  it  is  necessary  to  set  out  the  oath  as  an  oath 
taken  in  a  judicial  proceeding  and  before  aproper  person,  in  order 
to  see  whether  it  was  an  oath  which  the  court  had  jurisdiction  to 
administer,  {v)  And  in  the  prosecution  of  a  constable  for  not 
serving,  it  is  necessary  to  set  out  the  mode  of  his  election,  because 
if  he  was  not  legally  elected  to  the  office,  he  cannot  be  guilty  of  a 
crime  in  refusing  to  execute  his  duties.  And  where  the  circum- 
stances are  constituent  parts  of  the  offence  they  must  be  set  out, 
but  where  the  crime  exists  without  them,  they  may  be  alleged  in 
aggravation,  but  are  not  absolutely  requisite,  {w)  And  it  is  a  ge- 
neral rule  that  where  the  act  is  not,  in  itself,  necessarily  unlawful^ 
but  becomes  so  by  its  peculiar  circumstances  and  relations,  all 
the  matters  must  be  set  forth  in  which  its  illegality  consists,  (x) 
Thus,  in  an  indictment  for  a  nuisance  in  the  erecting  an  inn, 

p2293  some  circumstances  must  be  shown"^  which  render  it  a  nuisance ;  {y) 
but  where  the  act  is  manifestly  an  offence,  as  for  keeping  a  house 
of  ill  fame  this  precaution  is  needlesss  ;  (z)  nor  is  it,  in  general, 
necessary  to  state  a  conclusion  of  law  resulting  from  the  facts  of 
the  case,  and  therefore,  an  indictment  on  the  15  Geo.  IL  c.  28. 


n 


(9)  Ante  169,  &c.  Indtctmont. 

2  Hahe,  183, 4.  Hawk.  b.  2.  c.  25.         (v)  Cro.  Eliz.  137,  Cowp.  683. 


s.  57.  Cro.  Eliz.  147,  201.  Bac.  Ab.  In-  (w)  Cowp.  683.  5  Mod.  96. 

dictment,  G.  1  Com.  Dig.  Indictment,         (x)  Hawk.  b.  2.  c.  25.  9.  57.  Bac. 

G.  3.  Ab.  Indictment,  G.  1.  Cowp.  683. 

(«)  2  Leach,  660.  (y)  Id.  ibid.  Palm.  368,  374.  2  Rol. 

(r)  2  Stra.  1226.  Hawk.  b.  2.  c.  25.  s.  Rep.  345. 
57.  Bac.  Ab.  Indictment,  G.  1.  («)  Hftwk.  b.  2.  c.  25.  s.  57.  Cowp. 

(u)  Hawk.  b.  2.  c.  25.  s.  57.  Bac.  Ab.  683. 
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For  Qttertng  counterfeit  money,  having,  at  the  same  ume,  other 
counterfeit  money  in  the  custody  of  the  prisoner,  need  not  allege 
him  to  be  a  common  utterer,  because,  in  such  case,  the  statute  says, 
that  the  oflfender  shall  be  deemed  a  common  utterer,  which  is  con- 
sequently a  mere  conclusion  of  law.  (a)  The  usual  conclusion  of 
an  indictment  for  murder  ^^  and  so  they  the  said  defendants,  mur- 
dered, &c.''  as  hereafter  observed,  is  not  any  exception  to  this 
rule,  (b) 

It  is  also  a  general  rule,  that  all  indictments  ought  to  charge  a 
man  wi|^  a  particular  specified  offence,  and  not  with  being  an 
offender  in  general,  for  no  one  can  know  what  defence  to  make  to 
a  charge  which  is  thus  uncertain  ;  it  cannot  be  pleaded  in  bar  or 
abatement  of  a  subsequent  prosecution,  nor  can  it  appear  that  the 
facts  given  in  evidence  against  a  defendant  on  such  a  general  accu- 
sation are  the  same  of  which  the  indictors  have  accused  him,  nor 
will  it  judicially  appear  to  the  court  what  punishment  is  proper 
upon  conviction,  (c)  It  is,  therefore,  insufficient  to  charge  the  de- 
fendant with  having  spoken  false  and  scandalous  words  of  the 
mayor  of  a  certain  city,  {d)  So  it  is  bad  to  accuse  him  with  being 
a  common  defamer,  vexer,  or  oppressor,  of  many  men,  (e)  or  with 
being  a  common  disturber  of  the  peace,  and  having  stirred  up 
divers  quarrels,  (/)  or  with  being  a  common  forestaller,  (g)  a 
common  thief,  (A)  or  with  being  a  common  evil  doer,  (i)  a  com- 
mon champertor,  {k)  or  with  being  a  common  conspirator,  or  any 
other  such  indistinct  accusation.  {I)  Upon  the  same  principle,  in  an 
indictment  for  obtaining  money  by  false  pretences,  it  will  not 
suffice  merely  to  state  that  the  defendant  falsely  pretended  certain 
allegations,  but  it  must  also  be  stated  by  express  averment  what 
parts  of  the  representation  were  false,  for  otherwise  the  defendant 
will  not  know  to  what  circumstances  the  charge  of  falsehood  is 
intended  to  apply,  (m)  And  in  cases  of  indictments  for  forgery 
and  threatening  letters,  the  law  v*equires  an  exact  copy  of  the  in- 
strument to  be  inserted  in  the  indictment,  in  order  that  the  court 
may  see  that  it  is  the  subject  of  forgery,  or  threat,  (n)  within  the 
meaning  of  the  statutes. 


[*230] 


(a)  2  Bos.  and  Pul.  127.  2  Leach, 
942* 

(A)  Post.  243.  n.  q. 

(c)  2  Hale,  182.  Hawk.  b.  2.  c.  25. 
8.  59.  Com.  Dig.  Indictment,  G.  3. 
Bac.  Ab.  Indictment,  G.  1.  Cro.  C.  C. 
.37.  6  T.  R.  754.  3  T.  R.  100,  1  Carth. 

( J)  1  RoU.  Rep.  79.  2  Roll.  Ab.  79. 
2  Stra.  699.  Hawk.  b.  2.  c.  25.  s.  59. 
Com.  Dig.  Indictment,  G.  3.  Bac.  Ab. 
Indictment,  G.  1. 

(«)  2Rol.  Ab.  79.  1  Mod.  71  2  Stra. 
848.  2  Stra.  1246,  7.  2  Hale,  182. 
Hawk.  b.  2.  c.  25.  s.  59.  Com.  Dig. 


Indictment,  G.  3.  Bac .  Ab.   Indict- 
ment, G.  1. 

CfJ  Id.  ibid. 

(g)  Moor,  302.  Hawk.  b.  2.c.  25. 
s.  59.  Bac.  Ab.  Indictment,  G.  1. 

(h)  Id.  ibid.  2  Rol.  Ab.  79.  2  Hale, 
182.  Cro.C.  C.37. 

(i)  Hawk.  b.2.  c.  25.9. 59.  Bac.  Ab. 
Indictment,  G.  1. 

(k)  2  Hale,  182.  Hawk.  b.  2.  e. 
25.  8.  59.  Bac.  Ab.  Indictment,  G.  1. 

(0  Id.  ibid. 

(w)  2  M.  &  S.  379. 

(n)  2  Leach,  661. 
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The  principal  exceptions  to  this  rule,  at  the  present  day,  are  the 
cases  of  a  common  barrator,  {o)  and  scold,  (p)  and  the  keeper  of 
a  common  bawdy  house,  (o)  who  may  be  indicted  by  these  gene- 
ral words,  without  setting  lorth  any  particular  acts  of  barratry  or 
scolding,  because  the  charges  include  in  their  nature  a  succession 
and  continuation  of  acts  which  do  ndt  belong  to  any  particular 
period,  but  form  the  daily  habit  and  character  of  the  individual 
P2S1]  offending ;  but  in  the  case  of  an  indictment  against*  a  common 
barrator,  though  it  may  be  general,  the  prosecutor  most  give  the 
defendant  notice  before  the  trial  of  the  particular  instiiM^es  that 
are  meant  to  be  proved,  (r) 

As  to  the  mode  of  describing  the  offence,  it  may  be  proper  to  ob- 
serve, that  each  particular  crime  is  governed  by  certain  rules 
which  will  be  found  more  particularly  expressed  in  the  notes  to 
the  precedents  of  indictments.  (9)  It  is  here  only  our  intention  to 
lay  down  those  general  principles  which  affect  all  descriptions  of 
offences. 

The  facts  of  the  charge  must,  except  in  the  two  instances  above 
mentioned,  of  proceedings  against  common  scolds  and  barrators,  be 
so  set  forth  on  the  record,  that  the  defendant  may  clearly  under- 
stand the  charge  he  is  called  upon  to  answer,  that  the  court  may 
know  what  judgment  is  to  be  pronounced  upon  conviction,  and 
that  posterity  may  know  what  law  is  to  be  derived  from  the  re- 
cord ;  (()  but  it  is  not  necessary  to  state  all  the  matter  of  mere 
aggravation  which  the  prosecutor  proposes  to  adduce,  unless  it  al- 
ters the  offence  ;  for  if  so,  it  woula  make  his  indictment  as  long  as 
his  evidence,  (ti)  And  the  distinction  seems  to  be,  that  where  the 
aggravating  matter  cannot  be  made  the  subject  of  a  distinct  charge, 
it  may,  though  not  stated,  be  shown  on  the  trial ;  but,  where  it 
may,  another  proceeding  must  be  adopted,  (w)  In  indictments 
for  murder,  the  instrument  which  caused  the  death  should  be 
stated,  aud  the  manner  in  which  it  occurred  ;  and  we  have  seen 
that  in  an  indictment  for  false  pretences,  the  particular  false  pre- 
tences must  be  stated,  and  in  forgery  the  instrument  must  be  in- 
serted, (x) 

But  it  is  never  necessary  to  negative  all  the  exceptions  which 

P232]   by  some  other  statute  than  that  which  creates  the  offence'*  might 

render  it  legal,  for  these  must  be  shown  by  the  defendant  for  his 

own  justification,  (y)     Thus  in  an  indictment  for  a  misdemeanour 


(0)  6  T.  R.  752,  4.  Cro.  Jac.  527. 
6  Mod.  311.  2  Roll.  Ab.  79,  1  Sic». 
282.  2  Keb.  409.  2  Stra.  1246.  2 
Hale,  182.  Hawk.  b.  2.  c.  25.  8. 59. 
Com  Di)(.  Indictment,  G.  3.  Bac.  Ab. 
Indictment,  G.  1.  Cro.  C.  C.  37. 

(/»)  6  Mod.  311 .  2  Stpa.  1246. 2  Keb.- 
409.  2  Hale,  182.  Hawk.  b.  2.  c.  25. 
6.  59.  Com.  Dig.   Indictment,  G.  3. 

Bac.  Ab.  Indictment,  G.  1 .  Cro.  C.  C.  37. 
(7)1  T.  R.  754. 


(»•)  Hawk.  b.  2.  c.  25.  s.  59.  4  T.  R, 
754.  2.  T.  R.  586. 

(«)  See  1  T.  R.  69.  see  the  Indict- 
ments,  with  notes,  post. 

(0  Ante  169.  5  T.  R.  623.  5  East, 
258. 

(fi)  1  Stra.  139,  140.    Post  194. 
(w)  1  Stra.  140. 
(x)  Ante  171,  post  234. 
(y)  2  Burr.  103&    1  Bla.  Rep.  230. 
2  Leach,  580.      ^ 
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against  a  receiver  of  stolen  goods,  it  is  not  necessary  to  aver  that 
the  principal  has  not  been  convicted,  (z)  And  in  general,  all  mat- 
ters of  defence  must  come  from  the  defendant,  and  need  not  be 
anticipated  by  the  prosecutor ;  (a)  nor  is  it  necessary  for  him  to 
negative  the  commission  of  a  higher  offence.  (6)  So  it  is  never 
necessary  to  state  the  conclusion  of  law  to  be  derived  from  the 
premises,  but  merely  to  state  the  facts  and  leave  the  court  to  draw 
the  inference  ;  (c)  though  in  murder,  in  order  to  show  the  nature 
of  the  crime,  the  indictment  concludes  that  so  the  defendant  mur* 
dered,  &c.  If  notice  be  necessary  to  raise  the  duty  which  the 
defendant  is  alleged  to  have  broken,  it  should,  of  course,  be  aver- 
red ;  but  where  knowledge  must  be  presumed  and  the  event  lies 
alike  in  the  knowledge  of  all  men,  it  is  never  necessary  either  to 
state  or  prove  it.  {d)  But  if  any  unnecessary  averments  not  inti- 
mately connected  with  the  circumstances  which  constitute  the 
crime  be  introduced,  they  need  not  be  proved  on  the  trial,  but  will 
be  rejected  as  surplusage,  (e)  The  distinction  between  material 
and  immaterial  averments,  is  settled  to  be,  that  if  the  averment  be 
connected  with  the  charge,  it  must  be  proved  ;  but  if  it  be  wholly 
immaterial,  as  if  the  averment  be  totally  unconnected,  it  need  not 
be  proved.  (/)  And  the  petit  jury  on  the  trial  may  find  a  verdict 
on  so  much  as  is  proved,  rejecting  that  part  in  which  the  evidence 
fails,  if  there  still  remains  sufficient  foundation  for  a  legal  charge,  (g) 
But  it  is  best  to  be  cautious  in  inserting  allegations  which  can- 
not ultimately  be  supported,  because  they  may  embarrass  the 
grand*  jury,  who  are  bound  to  find  the  indictment  upon  oath,  and  [*2SS] 
who,  though  they  may  reject  a  whole  count,  (h)  cannot  find  one  ^ 
part  of  the  same  count  to  be  good,  and  return  ignoramus  as  to  the 
residue,  (i)  Where  an  evil  intent  accompanying  an  act  is  neces- 
sary to  constitute  such  act  a  crime,  the  intent  must  be  alleged  in 
the  indictment  and  proved  ;  but  where  the  act  is  in  itself  unlaw- 
ful, an  evil  intent  will  be  presumed,  and  if  averred,  is  a  mere  for- 
mal allegation  which  need  not  be  proved  by  extrinsic'evidence.  {k) 
Thus,  in  an .  indictment  for  seditious  words,  it  need  not  be 
shown  that  they  were  uttered  with  intent  to  alienate  his  majesty's 
subjects,  for  it  is  manifest  they  have  that  tendency.  (/)  So  where 
the  statement  of  the  act  itself  necessarily  includes  a  knowledge  of 
the  illegality  of  the  act,  no  averment  of  the  knowledge  or  bad  in- 
tent is  necessary,  (m)  In  general,  it  is  sufficient  to  prove  so  much 
of  the  indictment  as  shows  the  prisoner  to  have  been  guilty  of  some 


(z)  2  Leach,  579.  584,  5. 

(o)  5  T.  R.  a4.    2  Lench,  580.  (A)  Cowp.  325.  Hawk.  b.  2.  c.  25.  s. 

m  2  Eaat  ttep.  19,  20.  2.  n.  1 . 

(c)  2  Leach,  941.  (i)  Id.  ibid.  2  Roll.  Rep.  52. 

(rf)  5  T.  R.  62J.  (k)  6  East,  474. 

(e)  2  Leach,  593.  (0  2  Ld.  Rayni.  879. 

(/)  2  Leach,  594.  (wi)  1  B.  &  P.  186,  7.    Slwkie,  165, 

(^)  6  East,  304.    2  Campb.  134,      169. 
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specific  crime,  (n)  though  upon  an  indictment  for  perjury,  which 
charges  the  defendant  to  have  given  evidence  in  substance,  and  to 
the  effect  as  follows,  the  whole  if  set  out  continuously  must  be 
shown  to  have  been  actually  sworn,  (o)     When  it  is  necessary  to 
set  forth  an  instrument,  or  writing,  as  in  case  of  forgery  or  threat- 
enir^  letters,  (p)  it  may  be  prefaced  by  the  words,  ^^  to  the  tenor 
foUomngj^^  or  "  in  these  vtords,^'*  or  "  as  foUows^'^^  or  "  tn  ^  words 
and  figures  foUawing^'^^  for  though  the  -setting  forth  the  instruoient 
by  the  tenor  which  imports  an  accurate  copy,  {q)  has  been  consi- 
dered to  be  most  technical,  yet  it  has  been  bolden  that  '^  asfdttows^'^ 
is  equivalent  to  the  words  ^^  according  to  the  tenor  fcUomng^'*  or 
[*234]    '^  in  the  words  and  figures  foUowingy^^*  and  that  if,  under  such  an 
allegation,  the  prosecutor  fail  in  proving  the  instrument  verbatim, 
as  laid,  the  variance  will  be  fatal ;  (r)  and  unless  the  indictment 
by  these,  or  similar  expressions,  profess  to  set  out  a  copy  of  the  in- 
strument in  words  and  figures,  it  will  be  invalid,  (s)     There  is  no 
judicial  decision  that,  \n  an  indictment  for  forgery,  the  purport  and 
the  tenor  should  both  be  stated.     Purport  means  the  substance  of 
an  instrument  as  it  appears  on  the  face  of  it  to  every  eye  that  reads 
it :  tenor  means  an  exact  copy  of  it.  {t)     The  words  ^^  in  man- 
ner and  form  following  that  is  to  say,''  do  not  profess  to  give  more 
than  the  substance,  and  are  proper  in  an  indictment  for  perjury ;  (u) 
but  the  word  ^'  aforesaid,"  binds  the  party  to  an  exact  recital,  (w) 
In  forgery,  the  indictment  may  run,   that  the   prisoner   forged 
a  paper  writing  to  the  tenor  and  effect  following,  &c.  (x)     An  ex- 
act copy  (y)  of  the  instrument,  in  words  and  figures,  (z)  roust  then 
be  set  forth  to  enable  the  court  to  see  that  it  is  one  of  those  instru- 
ments the  false  making  of  which  the  law  considers  as  forgery ;  (a) 
and  the  same  rule  applies  to  indictments  for  threatening  letters.  (6) 
But  in  setting  forth  even  the  tenor  of  an  instrument  a  mere  variance 
of  a  letter  will  not  vitiate,  provided  the  meaning  be  not  altered  by 
changing  the  word  misspelt  into  another  of  a  different  meaning ; 
thus,  in  an  indictment  for  forging  a  bill  of  exchange,  the  tenor  was 
^^  value  received,"  the  bill  as  produced  in  evidence,  was  '^for 
value  received,"  and  the  judges  upon  the  reserved  question  were  of 
iP235]    opinion  that  the  variance  was  not  material,"^  because  it  did  not 
cnange  one  word  into  another,  so  as  to  alter  the  meaning,  (c)    And 

(n)  2  Camp.  585.  (w)  Td.  ibid.  Dougl.  97. 

(o)  2  Camp.  138,  9.  (x)  2  Leach,  660, 1. 

(/>)  2  Leach,  661.  6  East,  418,  to  (y)  2  Leach,  624.    2  East,  P»  C. 

426.  928, 977. 

(q)  2  Leach,  660,  1.    3  S^lk.  MS.  (2)  1  Leach,  78, 145.    2  East,  P.  C. 

Holt  347,  8,  9.  350.  425. 11  Mod.  96,  976. 

7.    Doiigl.  193, 4.  (a)  2  Leach,  624, 657, 661.    2  East, 

(r)  1  Uach.  78.  2  Leach,  660.  1.  2  P.  C.  975. 

East,  P.  C.  976.    2  Bla.  Rep.  787.  (b)  2  East,  P.  C.  976.    1  Marsb, 

(«)  2  Leacli,  597,  660,  1.  522.    6  East,  418. 

(f)  2  Leach,  661.  (c)  I  Leach,  145. 

(«)  1  Leacb,  192.    Dougl.  193, 4. 
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io  an  iDdictmeDt  for  perjury,  it  was  assigned  for  perjury  that  the 
defendant  swore  he  ^^  understood  and  believed,''  instead  of  '^  un- 
derstood," and  the  mistake  was  held  to  be  immaterial,  (d) 

When  the  purport  may  be  adopted  instead  of  tenar^  it  is  not 
necessary  to  state  the  matter  with  such  verbal  accuracy,  as  the 
former  term  merely  signifies  substancCy  while  the  latter  imports  an 
exact  copy,  (e)  But  if  the  paper  forged  does  not  on  the  face  of 
it  appear  to  be  that  which  the  indictment  states  it  purpwris  to  be, 
the  proceedings  will  be  invalid,  {f) 

In  stating  a  libel  or  perjury,  where  different  parts  of  the  writ- 
ten instrument  not  following  each  other,  are  set  forth  in  the  same 
cQunt,  they  should  not  be  professedly  stated  continuously,  and  as 
immediately  following  each  other ;  for  if  they  be  so  stated,  and  a 
part  should  not  be  prof  ed,  the  whole  count  will  fail ;  the  proper 
course  is  to  allege  that  ^'  in  one  part  of  which  affidavit  or  libel, 
there  were,  and  are,  the  words  following,  &c."  and  in  another 
part  thereof,  the  words  following,  &c.  (g) 

It  is  also  frequently  necessary  in  the  description  of  an  offence,  to 
state  the  quantity,  number,  and  value  of  goods  which  are  essential 
to  the  constitution  of  the  offence,  or  necessary  to  the  right  under- 
standing of  the  indictment,  (ft)  But  certainty,  to  a  common  in- 
tent, as  it  is  technically  termed,  is  generally  sufficient,  which  seems 
to  mean  such  certainty,  as  will  enable  the  jury  to  decide  in  case 
of  theft,  whether  the  chattel  proved  to  have  been  stolen  is  the  very 
same  with  that  upon  which  the  indictment  is  founded,  and  show 
jadicially  to  the  court  that  it  could*  have  been  the  subject  matter  [^236] 
of  the  ofience  charged,  and  thus  secure  the  defendant  from  any 
subsequent  proceedings,  for  the  same  cause,  after  a  conviction  or 
acquittal.  In  case  of  theft,  the  value  must  be  shown  in  order  that 
it  may  appear  whether  the  offence  is  grand  or  petit  larceny,  (i) 
And,  in  general,  at  least  as  great  a  degree  of  certainty  is  required 
in  an  indictment  for  goods,  as  in  trespass,  for  what  will  be  defec- 
tive in  the  latter,  will  be  still  more  material  in  the  former,  (k) 
It  is  also  usual,  though  not  absolutely  necessary,  in  an  indictment 
for  murder  to  set  forth  the  value  of  the  instrument  by  which  the 
death  was  effected,  because  it  is  regularly  forfeited  as  a  deo* 
dand.  (I) 

Another  general  rule  relative  to  the  mode  of  stating  the  offence 
is  that  it  must  not  be  stated  in  the  disjunctive^  so  as  to  leave  it  un- 
certain what  is  really  intended  to  be  relied  upon  as  the  accusa- 
tion, (m)     Thus  an  indictment  stating,  that  the  defendant  mur- 

(rf)  1  Leach,  133.  Doug.  193,  4.  (i)  2  Hale,  183. 

(<r)  2  East,  P.  C.  983.      »  (/)  2  Hale,  185.    Burn,  J.  Indict- 

ffj  Dougl.  300.  ment,  IX. 

(^)  2  Campb.  134.  (tw)  See  ante,  174.  Hawk.  b.  2.  c. 

(A)  2  Hale,  182,  3.  Bac.  Ab.  Iti-  25. 8.  57.  5  Mod.  137,  8.  Bac.  Ab.  In- 
dictment, G.  3.  Hawk.  b.  2.  c.  2-5.  R.  dictment,  G.  l.Com.  Dig. Indictment, 
74.  Burn,  J.  Indictment,  IX.  G.  3.    Cio.  C.  C.  40.  Burn,  J.  Indicl- 

p)  2  Hale,  182,  3.  Lamb.  497.  ment,  IX. 
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dered,  or  caused  to  be  murdered,  or  that  he  murdered,  or  wounded, 
is  bad,  because  uncertain,  (n)  So  to  say  that  the  defendant  forg- 
ed, or  caused  to  be  forged,  an  instrument ;  (o)  that  he  erected,  or 
caused  to  be  erected  a  nuisance  ;  (p)  that  he  carried  and  convejed^ 
or  caused  to  be  carried  and  conveyed  two  persons  having  the  small 
pox,  so  as  to  burthen  the  parish  of  Chelmsford,  [q)  is  not  suffi- 
ciently positive.  It  •  is  also  a  general  rule  that  the  charge  should 
be  expressed  positively,  and  not  with  a  "  that  toAerea«,''  or  by  way 

[*237]    of  recital,  (r)     Thus  an  indictment  for  not  obeying,  an  order  of  * 
justices,  if  the  order  be  set  forth  with  a  qaod  cum^  is  invalid,  (s) 
But  where  mere  matter  of  inducement  is  stated,  it  will  be  good  bj 
way  of  recital ;  (i)  nor  must  the  charge  be  stated  argumentatively, 
but  alleged  in  express  and  positive  language,  (u)     Above  all,  it  is 
essential  that  the  charge  should  not  be  repugnant  nor  inconsistent 
with  itself,  for  the  law  will  not  admit  of  absurdity  and  contradic- 
tion in  legal  proceedings,  (tr)     Thus,  if  an  indictment  charge  the 
defendant  with  having  forged  a  certain  writing,  whereby  one  per- 
son was  bound  to  another,  the  whole  will  be  vicious,  for  it  is  im- 
possible any  one  can  be  bound  by  a  forgery,  {x)     So  if  it  state 
that  the  defendant  disseised  the  prosecutor  of  land,  when  it  appears 
that  he  had  no  freehold  whereby  he  could  be  disseised,  or  that  the 
former  entered  peaceably  upon  the  latter,  and  then  and  there  forci- 
bly disseised  him,  or  charge  the  prisoner  with  feloniously  cutting 
down  trees,  which  is  only  a  trespass,  the  indictment  will  be  insuffi- 
cient, {y)    And  a  relative  pronoun  referring  with  equal  uncer- 
tainty to  two  antecedents,  will  make  the  proceedings  bad,  in  arrest 
of  judgment,  (z)     So,  an  indictment  for  forging  a  bill  of  exchange, 
stating  it  as  directed  to  John  King,  by  the  name  and  addition  of 
John  King,  Esq.  will  be  defective,  and  cannot  be  cured  by  the 
evidence,  (a)     But  where  the  contradictory  or  repugnant  expres* 
sions  do  not  enter  into  the  substance  of  the  offence,  and  the  indict- 
ment will  be  good  without  them,  they  may  be  rejected  as  surplus- 
age, (b)      Thus  if  an  act  be  charged  to  have  been  done  with  a 

P2381  felonious  intent  to  commit  a  crime,  and  it"""  appears  upon  the  face 
of  the  indictment,  that  the  crime,  though  perpetrated,  would  not 
have  amounted  to  a  felony,  the  word  felonious  being  repugnant  to 
the  legal  import  of  the  offence  charged,  may  be  rejected  as  surplu- 


(n)  Id.  ibid. 

(o)  5  Mod.  137.  1  Salk.342,  371. 
8  Mod.  32.  Stra.  747.  900. 

(p)  2  Stra.  900.    2  SesB.  Cas.  25. 

Iq)  1  Seas.  Caa.  307. 

(r)  1  Sess.  Caa.  159,  416.  2  Sess. 
Caa.  3,  a.  2  Slra.  900.  1  Salk.  371. 
3  Mod.  53.  Hawk.  b.  2.  c.  25.  a.  60. 
Bac.  Ab.  Indictment,  G.  1.  Cro.  C.  C. 
41.  2  Ld.  Raym.  1363.  1  Burr.  400. 

(»)  2  Ld.  Raym.  1363. 

(0  2  Ld.  liaym.  920. 

(w)  1  Salk.  375. 


(w)  Hawk.  b.  2.  c.  25.  s.  62.  Bac. 
Ab.  Indictment,  G.  1.  Burn,  J.  Indict- 
ment, IX.  Cro.  C.  C.  41.  3Leach» 
660. 

(x)  Id.  ibid.  3  Mod.  104.  2  Show, 
460. 

{y)  Alleyn,  50.  Hawk.  b.  2.  c.  25.  s, 
62.    Bac.  Ab.  Indictment,  G.  1. 


(2)  1  Leach,  87. 

(a)  2  Leach,  590. 

\b)  As  to  repugnant  matter,  Sc  sur- 
plusage in  general,  see  5  East,  254.  & 
1  Chitty  on  Pleading,  333,  4,  5. 
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age.  (c)  Thus  where  an  indictQient  against  Francis  Morris  for 
having  received  stolen  goods,  stated  '^  be,  the  said  Thomas  Mor- 
ris, well  knowing,  &c.'^  the  words  "  the  said  Thomas  Morris,^' 
were  rejected,  because  the  sense  was  complete  without  them,  and 
the  mistake  was  held  immaterial;  (d)  so  also  the  words  ^^  to  have," 
and  '^  chattels,''  have  been  thrown  out,  and  the  proceedings  held 
maintainable,  (e)  It  is  also  laid  down,  that  where  the  repugnant 
matter  is  inconsistent  with  any  preceding  averment,  it  may  be  re- 
jected as  superfluous  ;  (/)  but  where  the  objectionable  words  are 
not  contradicted  by  any  thing  which  goes  before,  but  are  merely 
irreconcileable,  with  some  subsequent  allegation,  they  cannot  be 
thus  rendered  neutral,  (g)  And  it  is  laid  down,  (h)  that  where  a 
matter  is  capable  of  different  meanings,  that  will  be  taken  by  the 
court  which  will  support  the  proceedings,  and  not  that  which 
would  defeat  them  ;  but  it  must  be  clearly  capable  of  two  signifi- 
cations, for  the  court  cannot,  to  support  the  indictment,  arbitrarily 
give  it  a  meaning  with  which  the  use,  habits,  or  understanding,  of 
mankind  would  plainly  disagree  ;  where,  however,  it  is  evidently 
ambiguous,  it  does  not  seem  to  clash  with  any  rule  of  construction 
applied  even  to  criminal  proceedings  to  construe  it  in  that  sense, 
in  which  the  party  framing  the  charge  must  be  understood  to  have 
used  it,  if  he  intended  his  accusation  to  be  consistent. 

Mere  mrplusage  will  not  in  general  vitiate.  Thus  if  an  indict- 
ment conclude,  ^^  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,"  when  the  crime  is"^  indictable  at  common  [^39] 
law,  the  conclusion  may  be  rejected  and  the  proceedings  support- 
ed, (i)  So  the  words  ^^  commonly  called,"  before  the  addition  of 
an  Irish  peer,  though  untechnical,  will  not  render  the  proceedings 
invalid,  (k)  And  the  word  ^^  there,"  when  place  need  not  be 
averred,  may  be  rejected  as  immaterial,  if  there  be  no  preceding 
matter  to  which  it  could  refer,  (l) 

It  seems  also  that  mere  clerical  and  grammatical  errors  will  not 
Titiate  unless  they  change  the  word,  or  render  the  meaning  ob- 
scure, (m)  There  is  much  learning  in  the  older  authorities,  as  to 
how  far  indictments  were  vitiated  by  bad  Latin,  or  by  the  intro- 
duction of  English  words ;  (n)  but  as  all  law  proceedings  are  now 
drawn  in  the  mother  tongue,  it  is  now  obsolete  ;  but  it  seems  to 
have  been  the  better  opinion,  that,  even  then,  false  or  inelegant 

(c)  2  East,  P.  C.  1028.  CalcL  397.  Leach,  585.  3  Ld.  Raym.  879,  1163. 
but  see  Starkie,  169.  n.  r.  Salk.    460.     Cro.  Eiiz.   148.      Cro. 


Leach»  109.  Car.  140.    3  Saund.  308.  n.  1. 

Leach,  477.  W.  468.  (it)  2  Leach,  549. 

(0' 


(d)l 

(/)  Gilb.  C.  P.  131, 2.  Co.  Lit.  303.  (/)  2  Seas.  Caa.  7. 

b.  3  East,  142.  (m)  5  T.  R.  317,  8,    1  Lcach,  477. 

O)  5  Eaaf .  254, 5.  Cowp.  229.     1  Leach,  77.  id.  145. 

(A)  5  East,  257.  («)  Hawk.  b.  2.  c  25.  s.  86. 
(i)  Cowp.  683.    5  T.  n.  162.    2 
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Latin  would  not  vitiate,  (o)     At  the  present  day,  certainty,  to  a 
common  intent,  is  all  that  is  requisite  ;  {p)  but  this  is  so  rigidly 
demanded,  that  the  ends  of  justice  have  been  too  often  frustrated 
by  nice  and  technical  objections,  {q) 
Of  the  We  have  now  to  consider  the  Uchmcal  phrases  and  terms  of  art 

technical    to  be  used  in  the  description  of  the  offence.    There  are  some  terms, 
^Ystat^n^    ^^ich  are  so  appropriated  by  the  law  to  express  the  precise  idea 
the  ut'        which  it  entertains  of  the  offence,  that  no  other  terms,  however 
fence.        syuonimous  they  may  seem,  are  capable  of  doing  it,  while  there 
are  other  expressions,  which^  though  usual,  are  not  necessary  to  be 
inserted.     Of  the  latter  description  is  the  inducement,  which,  ia 
[*240]  cases  of  treason  and  felony,  usually  precedes  the*  statement  of  the 
crime,  that  the  prisoner  ^'  not  having  the  fear  of  God  before  his 
eyeSy  but  being  moved  and  seduced  by  the  instigation  of  the  DevHy"* 
perpetrated  the  crime  for  which  he  is  indicted,  for  there  is  no  au- 
thority to  show,  that  the  omission  would  be  material ;  (r)  and 
where  the  common  law,  or  a  statute,  forbids  tlie  doing  of  a  thing, 
the  doing  it  wilfully  is  indictable,  though  without  any  corrupt  mo- 
tive, and  consequently,  it  need  not  in  such  case  be  averred,  {s) 

The  words  ^^  by  force  and  arms^^^  anciently,  "m  et  ofrmis^'* 
were,  by  the  common  law,  necessary  in  indictments  for  offences 
which  amount  to  an  actual  disturbance  of  the  peace,  or  consist,  in 
any  way,  of  acts  of  violence  ;  {t)  but  it  seems  to  be  the  better  opi- 
nion, that  they  were  never  necessary  where  the  offence  consisted 
of  a  cheat,  or  non-feasance,  or  a  mere  consequential  injury,  (u 
Formerly,  they  were  followed  by  the  words  "  videlicet  baculis  cul- 
tellis,  arcubus  et  sagittis."  (y)  But  the  statute  27  Hen,  VIII.  c.  8. 
reciting,  that  several  indictments  had  been  deemed  void  for  want 
of  these  words,  when  in  fact  no  such  weapons  had  been  employed, 
enacted,  ^'  that  the  words,  vi  et  armis  videlicet  cum  baculis  col- 
tellis  arcubus  et  sagittis,''  shall  not  of  necessity  be  put  in  any  in- 
dictment or  inquisition.  Upon  the  construction  of  this  statute, 
there  seems  to  have  been  entertained  very  great  doubts,  whether 
the  whole  of  the  terms  were  intended  to  be  abolished  in  all  indict* 
ments,  or  whether  the  words  following  the  videlicet,  were  alone 
excluded.  Many  indictments  for  trespasses  and  other  wrongs  ac- 
companied with  actual  violence,  have  been  deemed  insufficient  for 
[*241]  want  of  the  words  "  with  force  and*  arms  ;"  (w)  and  on  the  other 
hand,  the  court  has  frequently  refused  to  quash  the  proceedings 
where  they  have  been  omitted  ;  {x)  and  the  last  seems  to  be  the 

(o)  Id.  ibid.  dictment  G.  6.  Cro.  C  C.  42. 

(p)  1  Leach,  248.  («)    7  T.  R.  4.  5.     1  Keb.  652. 

Iq)  2  H  tie,  19:i.    1  East,  Rep.  314.  Poph.  206.    Hawk.  b.  2.  c.  35.  8.  90. 

5  East,  Rep.  260.    4  Burr.  2082.     1  Bac.  Ab.  Indictment.  G.  1. 

Lear!),  .]83.  (v)  Hdwk.  b.  2.  c.  25.  s.  90. 

(r)  Burn  J.  li  diclment.  IX.  6  East,  »    {vr)  2  Lev.  221.    1  Sid.   140.     1 

4T2  3,  4.  BuLst.  205.     1  Keb.  101.  2  Keb.  154. 

(«)4T.R.45r.  (x)  1  Lev.  126.    2  BuUt.  20&    3 

(0  Cro.  Jac.  472, 3.    2  Hale,  187.  Pierre  Wms.  464>  498. 
Hawk.  b.  2.  c.  25.  s.  90.    Bac.  Ab.  In- 
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better  opinioD,  for  otherwise  the  terms  of  the  statute  appear  to  be 
destitute  of  meaning.  It  seems  to  be  generally  agreed,  that  where 
there  are  any  other  words  implying  force,  as  in  an  indictment  for  a 
rescue  the  word  ^^  rescued,"  the  omission  of  ^^  vi  et  armis,"  is  suffi- 
ciently supplied,  (y)  But  it  is,  at  all  times,  safe  and  proper  to  insert 
them,  whenever  the  offence  is  attended  with  an  actual  or  con- 
structive force,  or  affects  the  interests  of  the  public,  (z) 

The  term,  *^  imkiw/iitty,''  which  is  frequently  used  in  the ''de- 
scription of  the  offence,  is  unnecessary,  wherever  the  crime  existed 
at  common  law,  and  is  manifestly  illegal,  (a)  So  it  has  been  ad- 
judged, that  it  need  not  b^  used  in  an  indictment  for  a  riot,  be- 
cause the  illegality  is  sufficiently  apparent,  without  being  escpressly 
averred,  (fc)  But  if  a  statute,  in  describing  an  offence  which  it 
creates,  uses  the  word,  the  indictment  founded  on  the  act  will  be 
bad,  if  it  be  omitted,  (c) 

The  word  "fcnoictng/y,"  or  "well  knowing,'^  will  supply  the 
place  of  a  positive  averment,  that  the  defendant  knew  the  facts 
subsequently  stated,  (d)  It  is  absolutely  necessary  to  constitute 
guilt,  as  in  indictments  for  uttering  forged  tokens,  or  other  at- 
tempts to  defraud,  or  for  receiving  stolen  goods,  and  offences  of  a  \ 
similar  description;^  but  if  notice  or  knowledge  be  unnecessarily  p2421 
stated,  the  allegation  may  be  rejected,  as  surplusage,  (e) 

There  are  certain  terms  which  are  usually  inserted  in  the  part  of 
the  indictment  we  are  now  examining,  which  mark  out  the  colour 
of  the  offence  with  precision,  and  which  are  absolutely  necessary 
to  determine  the  judgment.  (Jf)  Thus  every  indictment  for  treason 
must  contain  the  word  ^'  traitorously ;"  (g)  every  indictment  for 
bui^lary,  ^^  burglariously  ;"  {h)  and  ^^ feloniously'^'^  must  be  intro- 
duced in  every  indictment  for  felony,  (t)  And  these  words  are  so 
essential,  that  if  the  word  feloniously  be  omitted  in  an  indictment 
for  stealing  a  horse,  it  will  be  only  a  trespass,  {k)    In  case  of  trea- 


(y)Cro.Jac.  345.  3  Bulst.  208.  3 
Pierre  Wms.  464.  Hawk.  b.  2.  c.  25. 
8.  90.  n.  16.  Bac.  Ab.  Indictment.  G. 
1. 

(z)  Cro.  Car.  377, 8.  Hawk.  b.  2. 
c.  25.  8.  90.  Bac.  Ab.  Indictment.  G. 
1.  Burn  J.  Indictment.  IX.  as  to  the 
words  '*  force  and  arms"  see  4  Burr. 
25Sr,  8.  et  alii. 

(fl)  Hawk.  b.  2.  c.  25.  8.  96.  Bac. 
Ab.  Indictment.  G  1.  Cro.  C.  C.  38. 

(A)  2  Roll.  Ab.  82.  Hawk.  b.  2.  c.  25. 
g.  96.  Bac.  Ab.  Indictment,  G.  1.  Cro. 
C.  C.  43. 

(c)  Hawk.  b.  2.  c.  25.  s.  96.  Bac. 
Ab.  Indictment.  G.  1.  Cro.  C.  C.43. 

(if)  2  Stra.  904.  Com.  Dig.  Indict- 
ment. G.  6. 

(e)  3  East,  452. 


CfJ  3  ln8t.  15.  CartI).  319.  2  Hale, 
172,  184.  4  Bla.  C.  30?.  Hawk.  b. 
2.  c.  25. 8.  55.  1  East,  P.  C.  115.  Bac. 
Ab.  Indictment.  G.  1.  Com.  Dig.  In- 
dictment. G.  6.    Cro.  C.  C.  37. 

(g)  Id.  ibid. 

C^)  4  Co.  39,  40.  5  Co.  121.  Cro. 
Eliz.  920.  2  Hale,  172.  184.  Bac. 
Ab  Indirtment.  G.  1.  Com  Dig.  In- 
dictment. G.  6.  Cro.  C.  C.  37.  Burn 
J.  Indictment.  IX. 

(i)  2  Hale,  171, 184.  Cro.  Eliz.  193. 
5  Co.  121.  Hawk.  b.  2  c.  2'>.  h.  55. 
Com.  Dig.  Intlictment  G.  6  Bac,  Ab. 
Indir.im^'nt.  G.  1.  Cio.  C.  C.  37.  BiJ»»n, 
J.  Indictment.  IX.  Willinms  J.  Indict- 
ment. IV. 

(/t)  2  Hale,  184.  Bac.  Ab.  Indict- 
ment.  G.  l.Cro.  C.  C.37. 
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son  against  the  King's  person,  the  offence  must  also  be  laid  against 
the  duly  of  the  defendant's  allegiance  ;  (2)  and  the  word  ^^  natu^ 
raP^  is  generally  added,  if  he  is  born  within  the  realm,  and  omit- 
ted if  he  is  an  alien  and  only  resident  in  England  ;  but  it  does  not 
seem,  in  any  case,  necessary  to  state  more  than  the  term  allegiance 
in  general,  (m)  The  word  ^^  traitorously^^  having  been  well  laid 
to  the  statement  of  the  treason  itself,  it  is  not  necessary  to  state 
eyery  overt  act  to  have  been  traitorously  committed,  (n)  In  in- 
^243]  dictments  for  inferior  treasons,  as  those  which  relate  to*  the  coin,  it 
is  usual  to  lay  the  offence  to  have  hetn  felonioudy  as  well  as  trai- 
torously  committed  ;  but  there  is  no  authority  which  renders  this 
essential.  It  is,  however,  always  proper  to  lay  petit  treason  in  this 
way,  as  well  as  to  state  in  conclusion,  that  the  defendant  did  trai- 
torously and  feloniously  kill  and  murder^  because  then,  though  be 
be  acquitted  of  the  petit  treason,  he  may  be  convicted  as  for  a  com- 
mon murder,  (o) 

The  crime  of  murder,  which  is  next  in  point  of  degree,  has,  as 
well  as  treason,  terms  peculiarly  appropriated  to  its  own  descrip- 
tion. Like  other  felonies,  the  word  feloniously  must  be  insert- 
ed, {p)  As  a  conclusion  from  the  facts  averred,  it  must  be 
stated,  that  so  the  defendant  feloniously  of  his  maliu  aforelhought 
did  kill  and  murder  the  deceased,  for  without  the  terms  ^^  malice 
aforethought,"  and  the  artificial  phrase  murder^  the  indictment 
vrill  be  U^en  to  charge  manslaughter  only,  (q)  Where  the  death 
arises  from  any  wounding,  beating,  or  bruising,  it  is  said,  (hat  the 
word  ^^  struck*^  is  essential,  (r)  and  the  wound,  or  bruise,  must  be 
alleged  to  have  been  mortal;  nor  is  the  latter  word  supplied  by  the 
allegation,  which  is  at  all  times  necessary,  that  the  deceased  died 
in  consequence  of  the  violence  inflicted  upon  him.  (s) 

So  also  in  indictments  for  rapes^  the  words  ^^feUmtously  ravidi- 
ed,"  and  ^^  camaUy  knetCy^^  are  necessary;  nor  is  the  want  of  the 
former  supplied  by  the  insertion  of  the  latter,  (t)    And  though 


(/)  3  Lev.  396.  7  Co.  5,  6.  Skin. 
442.  C»rth,  319.  4  Mod.  165.  Hnwk. 
b.  2.  c.  25.  8.  55.  Com.  Dig.  Indict- 
ment. G.  6.    Bac.  Ab.  indictment.  G. 

1.  4Bla.C,30r. 

(m)  Fost.  186.  2  Salk.  6S3.  1  H&le, 
59.  69,  77,  92.  7  Co.  5,  6.  Hawk, 
b.  1.  c.  17.  s.  5.  1  East,  P.  C.  115.  4 
Harg.  St.  Tr.  700.  4  Mod  163.  Dyer, 
145. 

(«)  2  Salk.  683. 4  Harg.  St  Tr.  701, 

2.  1  East,  P.  C.  116. 

(o)  Post.  328, 9.  2  Hale,  184.  Cro. 
€.  C.  37. 

(p)  Cro.  Eliz.  193. 

(g)  Fost.  424.  Yelv.  205.  2  Hale, 
184.  Cro.  Jar.  283.  1  Bufst.  144. 
Dyer,  69,  a.  261.  Cro.  Eliz.  920. 
JUM24.    1  Hale,  450, 466.    2Hal9, 


187.  Hawk.  b.  2.  c.  25.  s.  55.  Com. 
Dig.  Indictment,  G.  6.  Buc.  Ab.  In. 
dictment,  G.  1.  4  Bla.  C.  307.  1 
East,  P.  C.  345.  Cro.  C.  C.  37.  Bam, 
J.  In^iictment,  IX.  Williams,  J.  In- 
dictment, IV. 

(r)  1  Buls.  184.  5  Co.  ,122.  3 
Mod.  202.  Cro.Jac.655.  Palm.  282. 
2  Hale,  1»4,  6,  7.  Hawk.  b.  2.  c.  23. 
s  82 

'  («j  1  Leach,  96.  Rel.  125.  2  Hale, 
186.  Hawk.  b.  2.  c  23.  s.  82.  Cro.  C. 
C.  38. 

0)  1  Hale,  628.  2  Hale,  184.  Co. 
Lit.  124.  n.  p.  2  Inst.  180.  1  East, 
P.  C.  447.  Com.  Dig.  Indictment,  G. 
6.  Bac.  Ab.  Indictment,  G.  1.  Hawk, 
b.  2.  c.  25.  s.  56.    Cro.  C.  C.  S7, 
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some  have  inclined  to  think,*  that  the  words  camaUy  knew  are  not  [*344] 
absolutely  necessary,  it  would  certainly  be  very  unsafe  to  omit 
them,  (u)  And  in  an  indictment  for  an  UMuxtural  crimen  the 
words  of  the  statutes  taking  away  clergy  must  be  followed,  {w) 
So  also  in  all  indictments  of  mayhem,  the  words  feloniously  did 
maim  must,  of  necessity,  be  inserted,  (x) 

The  essential  words  in  an  indictment  for  burglary,  are  felo- 
fdously  and  burglarunuiy  broke  and  entered  the  dweUing  house  in 
the  night  time,  about  a  named  hour,  {y)  And,  besides  these  re- 
quisites, the  felony  committed  or  intended  must  be  set  forth  in 
technical  language;  (z)  so  in  an  indictment  for  simple  larceny, 
the  words  feloniously  took  and  carried  auoay  the  goods,  or  took 
and  led  away  the  cattle,  are  necessary;  (a)  and  in  case  of  ro66ery 
from  the  person,  the  words  ^'fehniously  and  c^ainst  the  wUP^ 
must  be  introduced;  and  it  is  usual  to  aver  a  putting  in  fear, 
though  this  does  not  seem  to  be  requisite,  (b)  And  the  word 
fAolently  was  formerly  regarded  as  essential,  but  has  been  holden 
not  to  be  necessary,  (c)  And  feloniously,  and  piraticaBy,  are  both 
neeessar^  in  an  indictment  for  piracy,  {d) 

There  are  also  some  wisdemeanours  which  require  to  be  de- 
cribed  with  particular  language.  Thus  common  barrcUors,  and 
sceids,  must  be  indicted  as  such,  (e)  The  word  riot  must  be  in- 
serted in  all  indictments  for  rioting,  and*  mainJtained  in  all  indict-  [*245] 
ments  for  mainienance;  (/)  and  ^^  with  strong  hand^^  in  an  in- 
dictment for  a  forcible  entry,  (g) 

The  words  ^^mckedly,  nudiciously,  of  his  own  wicked  and 
corrupt  mind,  being  a  person  of  eM  disposition,  ^.''  are  in  gene* 
ral  mere  matter  of  aggravation,  and  not  material,  {h)  But  where 
an  act  must  be  done  with  a  particular  intent,  in  order  to  render  it 
criminal,  an  evil  intention  must  be  averred  upon  the  record;  (i) 
and  in  such  case,  the  intent  must  be  proved  as  laid,  or  the  va- 
riance will  be  fatal.  Thus,  in  burglary,  if  the  entry  be  alleged 
to  have  been  made  with  intent  to  commit  a  specific  felony,  the 
indictment  will  not  be  supported  by  evidence  of  an  entry  with 
intent  to  commit  another  kind  of  felony,  (fc)  It  is  usual,  there- 
fore, in  these  cases  in  different  counts  to  lay  the  same  fact  with 


(tt)  1  East,  P.  C.  448. 

(w)  Fo«t.  424.  Co.  Ent.  551.  b.  3 
Inst.  59.  Hawk.  b.  1.  c.  4.  s.  2.  5 
Eliz.  c.  17,  3  &  4  W.  and  M.  c.  9.  s. 
2. 

(x)  S  Inst.  118.  Hawk.  b.  2.  c  23. 
s.  ir,  IB,  77.    Hawk.  b.  2.  c.  25.  s.  55. 

(y)  4  Co.  39.  b.  1  Hale,  549,  550. 
3  Hale,  184.  Hawk.  b.  2.  c.  25.  s.  55. 
Coin.  Dig.  Indictment,  G.  6.  Bac. 
Ab.  Indictment.  G.  1.    Cro.  C.  C.  37. 

(z)  1  Hale,  550. 

(a)  1  Hale,  504.  2  Hale  184.  Bac. 
Ab.  JncUctment,  G.  1.    Cro.  C.  C.  37. 


(6)  3  Inst.  68.  Post.  128.  1  Hale» 
534.    2  East,  P.  C.  783. 

(c)  2  East.  P.  C.  784. 

Id)  Hawk.  b.  1.  c.  37.  s.  15.  3 
lust.  112. 

(e)  6  Mod.  11, 178, 213,  239.  Com. 
Dig.  Indictment,  G.  6. 

(  f)  1  Wi!s.  325. 

(g)  8  T.  R.  357. 

(h)  6  East,  472. 

(i)  Ante  223  6  East,  473.  2  East, 
P.  C.  1021.    Andp.  162. 

(k)  1  Hale  561.  2  East,  P.  C.  514w 
2  Leach,  774, 702. 
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different  intents;  as  one  count  for  a  burglarious  entry,  with  intent 
to  steal  the  goods  of  P.  D.  and  another  count  for  the  same  entiy 
with  intent  to  kill  and  murder  him.  (2) 
Conclu-  Iq  the  conclusion  of  the  indictment,  or  each  count,  there  are 

induct-  several  sentences  in  common  use,  which  do  not  seem  to  be  at  all 
ment,  material.  Of  this  description,  are  ^^  to  the  great  damage  of  the 
party^^  particularly  injured  bj  the  offence,  ^^  to  the  evil  example  of 
aU  others  in  the  Itfce  case  offendingy^^  (m)  and  '^  to  the  great  dis- 
pleasure of  Almighty  God:"  and  though  it  is  usual  to  conclude  an 
indictment  for  treason  ^^  contrary  to  the  defendant's  allegiance;'^ 
yet,  it  will  suffice,  if  that  allegation  be  in  the  body  of  the  indict- 
ment, (n)  But  the  words  "  to  the  common  nuisanee  of  all  the  Hege 
subjects  of  our  lord  tiu  King*'*  seem,  according  to  the  better  opi- 
[*246]  nions,  to  be*  necessary  in  all  indictments  for  common  nuisances,  (o) 
and  against  scolds  and  barrators,  (p)  The  words  ^^  tn  conlempt 
of  our  said  lord  the  King  and  his  laws*'*  are  frequently  used  in 
indictments  in  superior  courts,  in  informations  of  obtrusion,  and 
in  actions  upon  statutes,  but  they  have  been  frequently  omitted, 
and  the  proceedings  held  valid.  (9)  And  there  seems  to  be  no 
other  authority  to  prove  the  necessity  of  their  insertion  in  any 
case,  than  the  fourth  year  book  of  Henry  the  Sirth,  where  it  is 
admitted  to  be  necessary  in  an  action  on  a  penal  statute,  (r)     In 

S;enera],  therefore,  in  indictments  for  offences  at  common  law, 
hey  may  safely  be  omitted. 

Every  indictment,  except  for  mere  non-feasance,  must  conclude 
against  the  peace  of  the  King^  in  whose  reign  Uie  offence  was 
committed,  because  all  crimes  which  are  the  subjects  of  a  crimi- 
nal prosecution,  are  injurious  to  public  peace  and  order,  and 
the  injury  done  to  the  commonwealth  is  considered  as  done  to  the 
Sovereign,  {s)  And  it  is  laid  down  that  every  indictment  on  a 
statute,  whether  for  a  non-feasance  or  a  direct  injury,  must  have 
these  words,  and  therefore,  an  indictment  for  using  a  trade,  with- 
out having  served  an  apprenticeship,  under  the  statute  of  Eliza- 
beth, will  be  bad,  if  they  are  omitted,  {t)  But  in  indictments 
which  alleged  mere  non-feasance  at  common  law,  these  words 
need  not  be  inserted,  (u)  When  they  are  necessary,  it  is  also 
[*247J  requisite  to  state  the  peace'^  to  be  the  King's,  for  the  words, 
''  against  the  peace"  alone  will  not  be  sufficient.  (10) 


(/)  2  East,  P.  C.  515. 

(m)  2Lc1.Raym.  1462. 

(«)  Comb.  259. 

(0)  2  Stra.  688.  Com.  Dig.  Indict- 
menu  G.  6. 

(/))  2  Stra.  1246.  ace.  Hawk.  b.  2. 
c.  25.  8. 59.  contr. 

(q)  2  Roll.  Ab.  82.  Hawk.  b.  2.  c. 
25.  s.  95.  Bac  Ab.  Indictment,  G.  9. 
Cro.C.C.43. 

t)  Id.  ibid. 

;«)  Cro.  Gar.  377,  8, 584.   Cro.  Jac. 


i; 


527.  6  Mod.  128.  3  Salk.  190.  2 
Hate,  188.  Hawk.  b.  2.  c.  25.  a.  92. 
Bac.  Ab.  Indictment,  G.  7.  Com. 
Dig.  Indictment,  G.  6.  Cro.  C  C.  42. 
Burn,  J.  Indictment,  IX.  Williams, 
J .  Indictment,  IV. 

(0  2  Hale,  188.  2  Ld.  Rayip. 
1014.  Bac.  Ab.  Indictment,  G.  7.  id 
notes.    Cpo.  C.  C.  43. 

;iO  Fortes.  131.    1  Vent.  108,  III. 

>)  2  Hale,  liJS.    Cro.G.C.43. 
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When  the  offence  was  committed  in  a  reign  preceding  that  in 
which  the  indictment  is  presented,  it  must  conclude  against  the 
peace  of  the  lale  Sovereign  ;  and  if  it  merely  conclude  generally  - 
against  the  peace  of  our  lord  the  King,  it  cannot  be  supported,  {x) 
But  if  the  party  be  indicted  in  a  former  reign,  the  proceedings  will 
be  good  in  the  time  of  his  successor  ;  for  the  death  of  the  King 
does  not  abate  them,  (y)  If  the  offence  take  place  partly  in  one 
reign,  and  partly  in  another,  as  if  a  weir  be  built  in  the  reign  of 
one  King,  and  continued  in  that  of  another,  the  indictment  must 
conclude  against  the  peace  both  of  the  late  and  the  present  Sore- 
reign,  {z)  So,  if  an  indictment  be  for  compassing  the  King's  death, 
and  one  of  the  overt  acts  be  the  actual  murder  of  the  King,  the  con- 
clusion should  be  '^  against  the  peace  of  our  late  lord  the  King,  and 
also  against  the  peace  of  our  lord  the  now  King  ;"  (a)  but  if  it 
be  laid  against  the  peace  of  the  late  King,  when  three  kings  have 
been  previously  mentioned,  the  general  conclusion  will  not  vi- 
tiate, (b)  And  though  the  crime  occurred  altogether  in  a  reign 
preceding,  if  the  indictment  conclude  against  the  peace  of  the  late 
and  of  tiie  present  King^  the  latter  words  may  be  rejected  as  sur- 
plusage, (c) 

After  the  words  against  the  peace  qf  our  lard  the  Kingj  the  in- 
dictment, at  common  law,  usually  concludes  with^  ^^  his  crown  and    [^248] 
dignity,^^  though  their  omission  would  be  immaterial,  (d) 


It  is  frequently  advisable,  when  the  crime  is  of  a  complicated  Of  several 
nature,  or  it  is  uncertain  whether  the  evidence  will  support  the  founts, 
higher  and  more  criminal  part  of  the  charge,  or  the  charge  pre- 
cisely as  laid,  to  insert  two  or  more  counts  in  the  indictment. 
This  practice  indeed  is  the  more  necessary,  because,  though  the 
petit  jury  may  find  the  prisoner  guilty  of  a  part,  and  acquit  him  of 
the  residue,  the  grand  jury  cannot  separate  the  parts  of  a  count, 
but  must  either  find  a  true  bill,  or  throw  out  the  whole  ;  while 
they  may  find  some  whole  count,  and  reject  others  from  the  in- 
dictment, (e)  Thus  where  circumstances  render  the  evidence  du- 
bious, it  is  usual  to  join  a  count  for  feloniously  breaking  out,  with 
larceny  in  a  dwelling-house.  (/)  For  the  same  reason,  it  is 
usual  to  add  to  an  indictment  under  the  39  George  III.  c.  85.  for 


(a:)  3  Burr.   1903.      2  Hale,   189.  (a)  Kel.  11. 

Hawk.  b.  2.  c.  25.  s.  93.    Bac.  Ab.  In-  (b)  2  Lcl.  Uaym.  879. 

dictment.    G.  7.    Bum,  J.    Indict-  (c)  Cro.  Jac.'377.  2  Hale,  189, 

inent.   IX,    WilUama,  J.  Indictment.  (rf)  Comb.  258.    2RoU.  Ab  82     2 

*^;  ,             ^  Hale,  188.     Hawk.b.  2.  c.  25. 8.94 

(y)  7  Co.  30.  51.    Dalt.  J.  184.    2  Bac.  Ab.  Indictment.  G.  Cro.  C    C 

Hale.  189.    Cro.  C.,C.43.  43.  Burn,  J.  Indiplment.    IX.     Wil- 

(t)  Yelv.  66.    2  Hale,  189.   Hawk,  liams,  J.  Indictment.  IV. 

b.  2.  c.  25.  s   93.     Bac.  Ah.  Indict-  '     (e)  5  East,  304.  2  Camp.  134    584 

nicnt.  G.  7.  Cro.  C.  C.  43.    Williams,  5.    2  Leach,  708. 

J.  Indictment  IV.  (/)  Cro.  C.  A.  27. 
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cmbezzlemeut,  a  count  for  stealing  at  common  law.  (g)  And,  in  ao 
indictment  for  burglary,  to  insert  one  count  for  a  bui^larious  entry 
with  intent  to  steal  the  goods  of  A.  B.  and  stealing  them,  and 
another  count  for  the  same  burglary  with  intent  to  steal  the  goods 
of  another  person,  and  sometimes  a  third  or  more  for  a  burglary, 
with  intent  to  kill  and  murder.  (A)  And  no  doubt  can  now  be  en- 
tertained, that  this  course  is  as  legal  as  it  is  advantageous  ;  for  it 
is  even  no  objection,  either  upon  demurrer,  or  upon  arrest  of  judg- 
ment, that  separate  offences  of  the  same  nature  are  joined  against 

[^249]  the  same  defendant,'*  as  we  shall  see  more  particularly  hereaf- 
ter, (i)  And  the  only  mode  of  objecting  to  a  joinder  of  such  of- 
fences in  case  of  felony,  is  by  an  application  to  the  court  to  quash 
the  indictment  before  plea,  or  to  compel  the  prosecutor  to  elect, 
which  charge  he  will  try  in  a  subsequent  stage  of  the  proceedings. 
But  the  court  will  only  listen  to  such  a  request,  when  they  see  that 
the  chaises  are  actually  distinct,  and  may  confound  the  prisoner, 
or  distract  the  attention  of  the  jury,  {k)  The  introduction  of  seve- 
ral counts,  therefore,  which  merely  describe  the  same  transaction 
in  different  ways,  cannot  be  made  the  subject  of  objection  ;  for  the 
defendant  can  neither  demur,  apply  to  the  court  to  relieve  him,  or 
move  in  arrest  of  judgment.  It  seems  also  to  follow  from  these 
principles,  that  every  separate  count  should  charge  the  defendant, 
as  if  he  had  committed  a  distinct  offence,  because  it  is  upon  the 
principle  of  the  joinder  of  offences,  that  the  joinder  of  counts  is  ad- 
mitted; ({)  and  to  the  supposed  second  or  third  offence  in  each 
count,  should  be  prefixed  a  statement,  that  the  jury  super  sacramen- 
tum  suum  ulterius  prsscntant.  (m)  Nor  will  the  defect  of  some 
of  the  counts  affect  the  validity  of  the  remainder,  for  judgment 
may  be  given  against  the  defendant  upon  those  which  are  va- 
lid; (n)  though  in  a  civil  action,  if  one  part  of  the  declaration  is 
ill,  and  the  jury  find  entire  damages,  the  judgment  must  be  arrest- 
ed ;  and  the  reason  of  this  distinction  is,  that  in  the  latter  case,  the 
jury  find  entire  damages,  and  the  court  cannot  apportion  them  ; 
whereas,  in  the  former,  the  court  themselves  regulate  the  severity 
of  the  sentence,  and  can  do  so  according  to  their  discretion  upon 
those  parts  of  the  indictment  which  are  supported,  (o)     So  that  in 

["""250]  case  of  perjury,*  if  all  the  assignments  are  wrong  except  one,  that 
will  be  sufficient  to  authorize  a  judgment  against  the  defendant,  {p) 
Nor  can  the  court  after  the  indictment  is  presented  by  the  grand 
inquest,  strike  out  any  part  of  it,  however  numerous  the  counts  of 
which  it  is  composed,  for  ^they  cannot  alter  the  finding  of  the 


(g)  2  Leach,  1103.  (w)  Holt,  687.    4  State  Tr.  686. 

(h)  2  East.  P.  C.  515.  6  St.  Tr.  App.  56.  2  Salk  632. 

(i)  3  T.  R.  106,  7.    1  Uach,  510,  (n)  2  Seas.  Caa.  32.  1  B.  &  P.  187. 

511.    8  East,  41.  (o)  1  S:ilk.  384. 

(it)  Id.  ibid.  (f»)  2  Ld.  Raym.  887. 
(/)  3  T.  R.  106, 7. 
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jurjr.  {q)  And  though  every  couot  should  a|^ar  upon  the  face  of 
it,  to  charge  the  defendant  with  a  distinct  offence,  yet  one  count 
may  refer  to  matter  in  any  other  count  so  as  to  avoid  unnecessary 
repetitions,  as  for  instance  to  describe  the  defendant  as  ^^  the  said^ 
^c.^^  and  though  the  first  count  should  be  defective,  or  be  rejected 
by  the  grand  Jury,  this  circumstance  will  not  vitiate  the  resi- 
due; (r)  but  if  the  other  counts  refer  to  a  writ,  or  warrant  im- 
properly set  forth  in  the  first,  the  whole  indictment  will  be  inva- 
lid, (s) 

It  is,  however,  proper  to  observe,  that  without  the  addition  of  When  a 
several  counts,  the  jury  may  frequently  find  the  prisoner  guilty  Jount  roLy 
only  of  a  minor  offence  included  in  the  charge,  or  a  part  of  the  of-  be  found. 
fences  there  stated.  Thus,  if  an  indictment  for  burglary  be  laid, 
also  with  a  felony  to  the  amount  of  forty  shillings,  the  prisoner  may 
be  acquitted  of  the  former,  and  convicted  of  the  latter,  (t)  And 
under  an  indictment  for  burglariously  breaking  in  and  stealing,  the 
charge  may  be  modified  by  showing  a  stealing  alone,  and  the  bur- 
glarious entry  be  abandoned,  (u)  So  under  an  indictment  for  a 
highway  robbery,  the  offender  may  be  found  guilty  only  of  lar- 
ceny. (10)  So  also  if  the  prisoner  be  indicted  for  stealing  in  a  dwell- 
ing house  and  putting  in  fear,  he  may  be  convicted  of  simple  lar- 
ceny, (x)  And,  on  an  indictment  for  petit  treason,  he  may  be 
found  guilty  of*  murder  or  of  manslaughter  only,  for  both  these  [*25l] 
offences  are  included  in  the  charge;  (y)  as  is  also  the  offence  of 
manslaughter  in  a  charge  of  murder,  {z)  So,  also  on  an  indict- 
ment for  privately  stealing  from  the  person  the  defendant  may  be 
found  guilty  of  stealing  generally  (a)  on  an  indictment  upon  the 
statute  1  James  I.  c.  o.  of  stabbing  ^'  contrary  to  the  form  of  the 
statute,"  may  be  acquitted  as  to  the  offence  against  the  statute,  and 
found  guilty  of  manslaughter  at  common  law;  {b)  and,  upon  an 
indictment  for  stealing  above  the  value  of  a  shilling,  may  be  con- 
victed of  stealing  to  a  less  amount,  (c)  So  the  defendant  may  be 
found  guilty  upon  a  count  in  an  information  which  charges  him 
with  having  composed,  printed,  and  published  a  libel,  if  he  is  prov- 
ed to  have  published  without  having 'composed  it;  for,  as  ofa«erv« 
ed  by  Lord  Ellenborough,  '^  If  an  indictment  charges  that  the 
defendant  did  and  caused  to  be  done  a  particular  act,  it  is  enough 
to  prove  either.  The  distinction  runs  through  the  whole  criminal 
law,  and  it  is  invariably  sufficient  to  prove*  so  much  of  the  indict- 

(7)  2  Stra.  1026.  R.  T.  H.  203, 209.  (x)  2  Leach,  671. 

Bac.  Abr.  Indictment.  K.  (^)  Post.  328.  2  Hale,  184.  3  liale^ 

(r)  2  Hen.  Bla.  131.  2  dess.  Caa.  96.  302.    Hawk.  b.  2.  c.  47.  a.  6. 

(9)  2  Seas.  Caa.  96.  (z)  1  Hale,  449.    2  Hale,  302. 

(0  1  Leach,  88.    2Leacb»711.    2  (a)   1  Leach,  473.    2  Hale,  203. 

Hale,  302.  Hawk.  b.  2.  c.  47.  8.  6. 

(ii)  2  Leach,  711.    2.  East,  P.  C.  (6)  2  Hale,  302.    Hawk.  b.  2.  c.  47. 

515,  6.  S.6. 

(w)  1  Hale,  534,  5.    2  East,  P.  6.  (c)  Id.  ibid. 
736,  784. 
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ment  as  shows  that  the  defendant  has  committed  a  substantive 
crime  therein  speci6ed.^'  (d) 

The  principal  reason,  therefore,  in  these  cases,  for  the  introduc- 
tion of  second  counts  applicable  to  the  inferior  charge  is,  as  before 
observed,  that  the  grand  jury  cannot,  like  the  petit  jury,  select 
parts  of  counts  as  true,  but  must  either  find  or  reject  the  whole  of 
every  distinct  count  in  the  indictment.  The  rule,  however,  ns  to 
finding  an  inferior  degree  of  guilt,  must  be  understood  with  some 
limitation;  for  a  felony  cannot,  upon  the  trial,  be  modified  into  a 
misdemeanour,  since  die  defendant  would  thereby  lose  the  benefit 
["^252]  of  making  his  full  defence  by^  counsel,  a  copy  of  the  indictment, 
and  a  special  jury,  (e)  Judgment,  therefore,  cannot  be  given  as  for 
a  misdemeanour,  when  the  prisoner  is  indicted  for  feloniously  steal- 
ing things  attached  to  the  realty  which,  from  their  nature,  cannot 
be  the  subject  of  felony;  and  if  the  indictment  charge  a  felony, 
and  a  special  verdict  find  the  facts,  which  amount  only  to  a  mis- 
demeanour, no  judgment  can  be  given  against  the  defendant  upon 
such  indictment.  (/)  So  if  two  defendants  are  indicted  for  felony, 
and  it  prove  to  be  felony  in  one  and  a  trespass  in  the  other,  the 
latter  is  entitled  to  an  acquittal,  (g)  So  in  an  indictment  for  bur- 
glary, as  a  mere  breaking  is  not  sufficient  to  complete  the  rfieiice, 
but  a  felonious  intent  is  necessary,  if  the  intent  charged  be  not 
proved,  the  jury  cannot  find  any  part  of  the  accusation,  {h)  So 
where  the  jury  find  a  verdict  generally  against  the  defendant  on  a 
count  for  an  assault^  false  imprisonment,  and  rescue,  which  is  bad 
in  part,  because  it  is  not  sufficiently  stated  that  the  arrest  was  law- 
ful, the  court  cannot  give  judgment  as  for  a  common  assault  and 
false  imprisonment,  (t)  So  also  if  on  an  indictment  for  highway 
robbery,  the  jury  find  a  special  verdict,  raising  a  doubt  only  whe- 
ther the  prisoner  was  guilty  of  robbery,  though  they  find  the 
taking,  {kj  yet  the  court  will  not  give  judgment  as  for  a  larceny, 
but  will  direct  a  new  indictment  to  be  preferred,  for  the  minor 
offence,  in  case  the  higher  offence  should  not  have  been  com- 
pleted. (2) 


Joinder  of      In  cases  of  felony,  no  more  than  one  distinct  offence  or  crimi- 
^^^'fL     ^^^  transaction  at  one  time  should  regularly  be  cbarged"""  upon  the 
prisoner  in  one  indictment;  because,  if  that  should  be  shown  to 
the  court  before  plea,  they  will  quash  the  indictment  lest  it  should 


offences. 

[*25S] 


« 


(d)  2  Campb.  584,  646.  (A)  2  Leach,  702.    3  East,  P.  C. 

(e)  1  Leach,  14.  2  Stra.  1133.  sed  702. 

vid.  Cro.  Jac.  497.  Kel.  29.    Starkie^  (i)  5  East,  304. 

169.  (A?)  Corayn,  Rep.  481.    Rep.  T. 

(/}  Id.  ibid.  1  Leach,  702.  2£asty  Hardw.  115.  sed  quxre  that  decision. 

P.  C.  737,  778.  (0  2  East,  P.  C.  708.  n.  z.  784. 

(^)Hawk.  b.2.  C.47.  8.8. 
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confound  the  prisoner  in  his  defence,  or  prejudice  him  in  his 
challenge  to  the  jury;  for  he  might  object  to  a  juryman's  trying 
one  of  the  charges,  though  he  might  have  no  reason  so  to  do  in  the 
other;  and  if  they  do  not  discover  it  until  afterwards,  they  may 
compel  the  prosecutor  to  elect  on  which  charge  he  will  pro- 
ceed, (m)  But  this  is  only  matter  of  prudence  and  discretion 
which  it  rests  with  the  judges  to  exercise,  (n)  For,  in  point  of 
law,  there  is  no  objection  to  the  insertion  of  several  distinct  felonies 
of  the  same  degree,  though  committed  at  different  times,  in  the 
same  indictment,  against  the  same  offender;  (o)and  it  is  no  ground 
either  of  demurrer  or  arrest  of  judgment,  (p)  Upon  this  ground 
it  has  been  bolden  that  an  indictment  on  37  Greo.  III.  c.  70.  may, 
without  any  repugnancy,  charge  the  double  act  that  the  defendant 
endeavoured  to  incite  a  soldier  to  commit  mutiny,  and  also  to  in- 
cite him  to  traitorous  practices,  (q)  Thus  too  in  arson,  counts  at 
common  law  and  on  the  statute  may  be  joined  without  danger;  (r) 
a  countjar  a  robbery  may  be  joined  with  another  for  stealing  pri- 
vately from  the  person;  (s)  and  burglary  and  theft,  forcible  entry 
and  detainer,  have  been  frequently  united  in  the  same  proceed- 
ing, {t)  And  where  several  forged  receipts  have  been  uttered  at  one 
and  the  same  time,  and  might  constitute  only  one  offence,  several 
counts  for  each  receipt  have  been  allowed;  (u)  and  as  before  ob- 
served, a  count  for  embezzlement  on  the  39  Geo.*  III.  c.  35.  may  r«254i 
be  joined  with  a  count  for  a  larceny  on  the  2  Geo.  II.  c.  25.  be^ 
cause  both  these  offences  are  felonies,  (vo) 

In  the  case  of  misdenuanours^  the  joinder  of  several  offences 
will  not,  in  general,  vitiate  in  any  stage  of  the  prosecution,  {x) 
For,  in  offences  inferior  to  felony,  the  practice  of  quashing  the 
indictment  or  calling  upon  the  prosecutor  to  elect  on  which  charge 
he  will  proceed,  does  not  exist,  (y)  But  on  the  contrary,  it  is 
the  constant  practice  to  receive  evidence  of  several  libels  and 
assaults  upon  the  same  indictment,  (z)  It  was  indeed  formerly 
held  that  assaults  on  more  than  one  individual  could  not  be  joined 
in  the  same  proceeding,  (a)  but  this  is  now  exploded;  (6)  for 
though  two  persons  cannot  join  in  a  civil  action,  the  reason  is^  that 
the  damages  are  several,  which  cannot  apply  to  criminal  proceed- 
ings where  no  compensation  is  given  to  the  prosecutor,  and  pub* 
lie  security  is  the  object  to  be  obtained. 


(m)  3  T.  R.  105,  6.  2  East,  P.  C. 
515.  3  Campb.  132.  Cro.  C.  C.  41. 
Bam,  J.  Indictment  IV. 

(n)  Id.  ibid. 

(o)  2  Hale,  173.    2  Leach,  1103. 

(Jt)  Id.  ibid.  8  East,  41.  2  East, 
P.  C.  515.  3  T.  R.  106.  Cro.  C.  C. 
41.    Bum,  J.  Indictment  IV. 

(g)  1  Bos.  &  Pul.  180.  2  Leach, 
799. 

(r)  Cald.  218.  2  Leach,  1103. 

(«)  1  Leach,  473. 

(r)  2  Hale,  152.    Yclv.  99.  Cro.  C. 


A.  27. 

(k)  2  East,  P.  C.  935,  6- 

(w)2Uach,  1108. 

(x)  3  T.  R.  105, 6.  2  Campb.  132. 
2  Burr.  984.  8  East,  41.  Burn,  J.  In- 
dictment IV.  Cro.  C.  C.  41. 

(y)  2  Campb.  132. 

(z)  Id.  ibid. 

(a)  2  Stra.  870.  2  U.  Raym.  1572 . 
2  Sess.  Cas.  24. 

ib)  2  Burr.  984.  Com.  Dig.  Indict« 
mcnt  E«    BuTDi  J .  Indictment  IV. 
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For  the  same  reason  an  indictment  for  a  libel  on  a  body  of  trus- 
tees will  be  good,  though  it  profess  to  be  for  a  libel  on  three  of 
them  only,  (e)  And  it  has  been  held  that  it  is  no  objection  on 
demurrer  that  several  defendants  are  charged  in  different  counts 
of  the  same  indictment  with  several  offences  of  the  same  nature, 
though  it  may  be  a  ground  for  applying  to  the  court  in  its  discre- 
tion to  quash  the  indictment,  (d)  But  care  must  be  taken  that 
the  offences  are  not  to  be  charged  in  such  a  manner  as  will  con- 
found the  evidence,  and  that  no  counts  be  joined  upon  which  the 
judgments  must  necessarily  be  different,  as  a  charge  of  felony  with 
another  of  mere  misdemeanour;  for  it  may  operate  like  a  mis- 
[*255]  joinder  in  civil  actions,  and"^  if  so,  the  indictment  will  be  bad  on 
demurrer,  or  on  motion  in  arrest  of  judgment,  (e)  Still,  how- 
ever, it  is  no  objection  to  an  indictment  that  the  punishment  for 
one  of  the  offences  is  positive  and  for  the  other  discretionary ;  (/) 
and  after  a  general  verdict  the  objection  of  misjoinder  may  be 
avoided  by  entering  up  judgment  upon  a  particular  count,  (g) 
And,  therefore,  where  a  defendant  was  indicted  on  9  Anne,  c.  14. 
for  an  assault  on  account  of  money  won  at  gaming,  the  punish- 
ment of  which  is  prescribed  by  the  statute,  and  for  an  assault  at 
common  law,  after  a  general  verdict,  a  motion  in  arrest  of  judg- 
ment was  abandoned  by  the  counsel  for  the  prisoner,  (h)  And  if 
two  distinct  offences  are  charged,  and  one  of  them  is  not  indictable 
or  laid  without  sufficient  precision,  judgment  will  be  given  for 
the  crown  if  the  other  be  sufficient  upon  general  demurrer;  for  we 
have  already  seen,  that  part  of  an  indictment  may  be  good,  though 
the  other  part  be  defective,  (t) 


Joinder  of      We  have  now  to  consider  the  joinder  of  several  persons  as  de- 
seTeral       fendants  in  the  same  indictment,  as  to  the  law  both  respecting  the 
^tfl^'^d  f  j^'"^^^  ^^  principals  and  those  which  are  distinguished  as  accessa- 
PrincipaU  "cs.  And,  here,  although  it  is  not  our  purpose  to  examine  the  nature 
ftndAcces-  of  crimes  or  the  liability  of  offenders  to  punishment,  it  will  be  ne- 
■^c*-        cessary  to  state  the  leading  rules  and  distinctions  relating  to  prin- 
cipals and  accessaries  in  general,  in  order  more  clearly  to  under- 
stand the  structure  of  indictments  against  them,  and  the  rules  of 
joinder  by  which  they  are  respectively  affected. 
[^S56]        Offenders^  are  either  principcds  in  the  first  degree,  principals  in 


(c)  1  Sess.  Cas.  2G2.  9,  410.    2  M.  &  8. 533. 

(J)  8  East,  41.  (^)  4  East,  179. 1  East,  PX.  408,  9, 

(e)  3  T.  R.  103,  435.    But  see  1  410. 

East,  P.  C.  408,  9,  410.  (A)  4  East,  179,  , 

CfJ  4  East,  174.  1  East.  P.  C.  408,  (i)  2  Sess/  Cas.  33. 
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the  ieeond  degree,  or  accessaries  before  or  after  the  fact,  in  which 
order  we  shall  first  briefly  consider  them,  (k) 

A  roan  may  be  a  principal  in  two  degrees.    A  fmncipal  in  the  Of  Princi- 
first  degree  is  he  that  is  the  actor  or  actual  perpetrator  of  the  P^|f  *"  ^^\ 

•         ®j«ai-  jj  i-i_»**  -J-  J  and  second 

crime;   and  m  the  second  degree,  he  who  is  present  aiding  and  degree. 
abetting  the  fact  to  be  committed.  {I) 

Principals  in  the  second  degree  were  formerly  denominated  and 
regarded  as  only  accessaries  at  the  fact,  (m)  And  it  seems  that 
be  who  actually  committed  the  crime  was  alone  guilty  as  princi- 
pal, and  those  who  were  present  aiding  and  assisting,  were  but  in 
the  nature  of  accessaries,  and  could  not  be  put  upon  their  trial 
until  the  principal  was  first  convicted,  (n)  This  distinction  has, 
however,  been  long  since  exploded,  and  now  the  stroke  is  con- 
atructively  given  by  all  who  consent  and  who  are  present  at  its 
infliction,  and  they  may  be  put  upon  their  trial  though  the  actual 
slayer  is  neither  outlawed  nor  found  guilty,  (o)  In  order,  how* 
ever,  to  make  the  aiders  and  abettors  thus  highly  culpaple,  three 
requisites  must  be  united;  they  must  be  present — aiding  and 
assisting — with  a  felonious  intention  to  the  felony,  (p) 

1.  They  must  be  present — But  the  presence  need  not  be  an  ac- 
tual standing  within  sight  or  hearing  of  the  fact;  but  an  active  co- 
operation in  the  crime  at  the  time  of  its  commission,  as  where 
one  stands  to  keep  watch  at  a  convenient  distance  while  another 
completer  the  felony,  (q)  So  if  several  persons  come  to  a  house 
with  intent  to  make  an  affray,  and  one  be  killed,  while  the  rest 
are  engaged  in*  riot<j»us  ana  illegal  proceedings,  though  they  are  [^257] 
dispersed  in  different  rooms,  all  will  be  principals  in  the  mur- 
der, (r)  And  there  are  some  cases  in  which  a  criminal,  though 
absent  at  the  time  his  contrivances  produce  their  fatal  effects,  is 
a  principal  in  the  first  degree;  thus  in  case  of  murder  by  poison- 
ing, a  man  may  be  a  principal  felon  by  preparing  and  laying  the 
poison,  (s)  or  by  giving  it  to  an  innocent  person  to  administer, 
who  is  ignorant  of  its  pernicious  quality,  {t)  though  he  be  not  pre- 
sent when  the  very  deed  of  poisoning  is  committed.  And  the 
same  rule  will  apply  to  other  murders  committed  in  the  absence 
of  the  murderer,  by  means  which  he  had  prepared  beforehand, 
and  which  probably  could  not  fail  to  prove  fatal.  Thus,  by  lay- 
ing a  trap  or  pitfall  for  another  whereby  he  is  killed;  turning  out 
a  wild  beast  with  intent  to  do  mischief;  or  exciting  a  madman  or 

(k)  1  Hale,  232.  P.  C.  257,  8. 

(0  1  liale,  233,  615.    4  Bla.  Com.  (r)  Dalt.  J.  c.  161.     1  Hale,  439. 

34.    4  Burr.  2074.  Hawk.  b.  2.  c.  29.  s.  8.     1  £ast»  P.  C. 

(m)  4  Burr.  2074.  258. 

(n)  1  Hale,  437.  («)  3  Inst.  138.    Kel.  52,  3.    Fo«t. 

(o)  9  Co.  67.  b.    Plowd.  98.  a.    1  349.    4  Bla.  Com.  349.    Hawk.  b.  2. 

ilale,  437,  8.    Hawk.  b.  %  c.  29.  8.  7.  c.  29. 8.  11. 

(p)  1  Hale,  438,  9.    Fost.  349,  35a  (0  Fo8t.349.    1  Hale,  616.    H\wk. 

(9)  1  Hate,  439.    3  Inst.  64.    Fust.  b.  2.  c.  29.  a.  1 1. 
r,50.    Hawk.  b.  2.  c  29.  s.  8.    1  East, 
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child  to  commit  murder,  so  that  deaih  thereupon  ensues,  the  party 
offending  is  guilty  of  murder  as  a  principal  in  the  first  degree,  (u) 
For  he  cannot  be  called  an  acceshary,  because  that  supposes  some 
^  other  person  to  have  been  priucipal;  and  the  poison,  the  innocent 
conveyer,  the  pitfall,  the  madman,  and  the  child  cannot  be  princi- 
pals, for  they  are  the  guiltless  instruments  of  death  in  the  hand  of 
their  employer.  As,  thereiore,  he  must  be  certainly  guilty  either 
as  principal  or  as  accessary,  and  cannot  be  so  as  ihe  latter,  he  must 
be  the  former;  and  if  a  principal  then  in  the  first  degree,  for  there 
is  no  other  criminal,  much  less  a  superior  in  the  guilt,  whom  he 
could  aid,  abet,  or  assist.  But  where  a  man  incites  a  guilty  agent  to 
commit  murder,  and  he  is  neither  actually  nor  constructively  pre- 
sent, the  perpetrator  is  the  principal  felon,  and  the  former  only  an 
accessary  before  the  fact,  (to) 
P258]  Secondly.'*^  They  must  also  be  aiding^  assisHr^  and  abetting,  to 
constitute  them  principals  in  the  second  degree.  For  nitre  pre- 
sence is  not  enough  to  implicate  them  thu!«  deeply  in  the  guilt. 
Thus,  if  two  persons  are  fighting,  and  a  third  comes  by  and  looks 
on,  but  assists  neither,  be  is  not  guilty  of  homicide  in  any  degree, 
though  he  may  be  fined  for  a  misprision  if  he  neglect  to  exert 
himself  to  apprehend  the  offenders,  {x)  But,  if  several  come  with 
intent  to  do  mischief,  though  only  one  does  it,  all  the  rest  are  princi- 
pals in  the  second  degree,  (i/)  So,  if  one  present  command  another 
to  kill  a  third,  both  the  agent  and  the  contriver  are  "guilty,  (z) 
And  where  many  are  engaged  in  the  perpetration  of  a  criminal 
act,  and  one  of  them  is  guilty  of  murder  in  the  pursuit  of  their 
common  object,  all  who  are  engaged  in  the  riot  or  disorder,  are 
principals  in  the  second  degree,  (a) 

Thirdly.  But  to  constitute  a  principal  in  the  second  degree 
there  must  be  not  only  a  presence,  and  an  aiding  and  abetting, 
but  a  participation  in  the  felonious  design,  or,  at  least,  the  offence 
must  be  within  the  compass  of  the  original  intention.  (6)  For  if 
a  master  assaults,  with  malice  prepense,  and  the  servant,  being 
ignorant  of  his  master's  malignant  design,  takes  part  with  him, 
the  servant  is  not  an  abettor  of  murder,  but  of  manslaughter  only. 
So  if  an  affray  arise  between  two  parties,  and  constables  interfere 
and  are  killed,  those  who  killed  them,  knowing  their  oflSce,  are 
principals  in  the  first  degree,  those  who  abetted  them,  not  know- 
ing or  having  the  possibility  of  knowing  their  situation,  are  guilty 
in  the  second  degree,  of  manslaughter  only;  and  those  who  were 
present,  and  concerned  in  the  original  affray,  but  desisted  from 

(u)  Post.  349.     1  Hale,  514.    4Bla.  (z)  Id.  ibid. 

Com.  35.    Hawk.  b.  2.  c.  29.  s.  11.  (a)  1  Hale,  442,  3,  4.    Hawk.  b.  8. 

(v)  1  Hale,  435.    3  Inst.  49.  c.  29.  8.  8. 

(jf)  1  Hale,  439.    Hawk.  b.  2.  c.  29.         (A)  1  East,  P.  C.  257,  8,  9.    Kcl. 

s.  10.  109,  117.    1  Hale,  442,  3, 4.    Dougl. 

(y)  1  Hale,  440.    Hawk.  b.  2.  c  211,  2. 
C9.  s.  8. 
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inierferiDg  on  the  approach  of  the  officers,  are  not  at  all  concern- 
ed;  for   this  was   a  new  outrage,*  independent  of  the  original    [*269] 
quarrel;  (c)   and,  in  order  to  render  persons  liable  as  principals 
in  the  second  degree,  the  killing,  or  other  act,  must  be  in  pursu- 
ance of  some  unlawful  purpose,  and  not  collateral  to  it.  [d) 

Where  the  principals  in  the  second  degree  are  thus  implicated  Punisli- 
in  the  guilt,  they  are  generally  liable  to  the  same  punishments  "™^"^?  o^ 
with  the  actual  perpetrators  of  the  crime.     And  this,  not  only  in  |a  first  a"(l 
offences  at  common  law,  but  in  case  of  felonies  created  by  statute,  second  de- 
to  which  the  same  implication  extends,  (e)     But  where  the  act  is  S^^^- 
Dece.9sarily  personal,  as  in  stealing  privately  from  the  person,  he 
whose  hand  took  the  property  can  alone  be  guilty  under  the  sta- 
tute, and  aiders  and  abettors  are  only  principals  in  a  simple  lar- 
ceny, (f)  So,  on  an  indictment  on  the  statute  against  stabbing,  (g) 
only  the  paity  who  actually  slabs  is  ousted  of  clergy,  {h)     On  this 
subject  it  was  observed  by  Lord  Mansfield,  that  the  distinction  be- 
tween principals  in  the  first  and  second  degree  relates  to  the  prio- 
rity of  trial,  (i)  by  which  must  be  understood,  that  principals  in  the 
second  degree  may  be  arraigned  and  tried  before  the  principal  in 
the  first  degree  has  been  outlawed  or  found  guilty:  (A:)  whereas,  at 
common  law,  accessaries  cannot  be  tried  till  after  the  principal  has 
been  convicted,  or,  at  least,  must  be  tried  at  the  same  time,  though 
that  law  has,  as  we  shall  hereafter  see,  been  much  altered.  (I) 

If  an  indictment  be  framed  against  one  for  murder,  as  the  actual 
perpetrator,  and  another  for  aiding  and  assisting,  as  principal  in 
the  second  degree,  the  latter  may,  it  seems,*  be  convicted,  though  p2601 
the  former  be  acquitted;  (m)  and^  if  A.  be  indicted  as  having 
given  the  mortal  stroke,  and '  B.  and  C.  as  present,  aiding  and  as- 
sisting, and  upon  the  evidence  it  appears  that  B.  gave  the  stroke, 
and  A.  and  C.  were  only  aiding  and  assisting,  the  evidence  will 
maintain  the  indictment,  arid  judgment  be  given  against  all  the  de- 
fendants, for  it  is  only  a  circumstantial  variance,  as,  in  law,  the 
mortal  blow  is  the  act  of  all  that  are  present  aiding  and  abetting,  (n) 
So  the  indictment  may  charge  all  the  parties  as  principals  in 
the  first  degree,  (o)  and  it  wa^  held  by  all  the  judges  of  England, 
that  an  indictment  against  th^ee,  for  the  single  act  of  shooting  at 
the  prosecutor  under  the  black  act,  was  sufficient,  {p)     But  there 


(c)  1  Hale,  446. 

(d)  lEast,  P.C.  258. 

(e)  1  Leach,  64.     4  Burr.  2076. 
rjrj  1  Hale,  529.     1  Leach  7,  266, 

473.     2  East,  P.  C.  701.  Cro.  C.  C.  49. 

(^)  1  .lac.  1.  c.  8. 

(A)  1  East,  P.O.  348,  350.  1  Hale, 
468.  2  Hale,  344.  4  Burr.  2076.  2 
Id.  Rayni.  842.  Hawk.  b.  2.  c.  33.  s. 
98.    Starkie  77.  note  u. 

(»)  4  Burp.  2076. 

ik)  1  Hale,  437  2  Hale,  223.  9  Co. 
67.  b.    Plowd.  97,  100.    Hawk.  b.  2. 
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(I)  4Bla.  Com.  40. 

(m)  1  Leach,  360.     1  Salk.  334,  5. 

(n)  1  Hale,  437,  8,  463,  521,  2. 
2  Hale,  185,  292,  344.  1  Leacli,  360. 
1  East,  P.  C.  350, 1.  Hawk.  b.  2.  c. 
46.>  39.  Foat.  351.  2  Show.  510.  3 
Mod.  121. 

(o)  Post.  351, 425.  Hawk.  b.  2.  c. 
23.S.76.    2  Hale,  344. 

(/>)  3  T.  R.  105.  1  I^ach  359. 
n.  a. 
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are  exceptions  to  this  rule  as  to  ihe  structure  of  the  indictment  ud« 
der  particular  statutes,  as  in  an  indictment  on  the  statute  against 
stabbing,  {q)  where,  as  no  other  is  ousted  of  clergy,  but  he  who 
actually  stabs  or  thrusts,  it  must  be  laid  truly  which  of  the  offend- 
ers stabbed  the  party,  and  which  merely  aided  and  abetted ;  for 
otherwise  neither  of  them  could  be  convicted  of  the  capital  part 
of  the  charge,  (r)  And  if  two  persons  are  indicted,  and  it  appears 
that  one  of  them  is  altogether  innocent,  having  repented  of  his  pur- 
pose, and  left  his  companion  before  the  felony,  but  it  is  uncertain 
which  is  guilty,  both  must  be  acquitted.  (9)  So  on  an  indictment 
upon  8  Eliz.  c.  4.  forjprivately  stealing  from  the  person,  no  one  can 
be  capitally  convicted,  but  he  whose  hand  actually  takes  the  pro- 
perty, and,  therefore,  where  a  man  was  prosecuted  for  this  offence, 
but  it  did  not  appear  whether  he  or  an  accomplice  actually  took 
[=^61]  the  articles  in  question^*  he  was  acauitted  of  the  statutable  offence^ 
and  convicted  of  simple  larceny,  {t) 
Of  aicces-  An  accessary  is  not  the  chief  actor  in  the  offence,  nor  present  at 
sanes.  j^  performance,  but  is,  in  some  way,  concerned  therein,  (u)  In 
considering  the  nature  of  this  degree  of  guilt,  we  will  first  examine, 
what  offences  admit  of  accessaries,  and  what  not;  who  may  be 
accessaries  before,  and  who  after,  the  fact  which  constitutes  the 
crime. 

There  can  be  no  accessaries  in  high  treason,  for  all  who  are  con- 
cerned are  principals;  the  same  acts  which  make  a  man  acces- 
sary in  felony,  making  him  a  principal  in  treason,  because  of  the 
heinousness  of  the  crime,  (u)  Besides,  it  is  to  be  considered, 
that  the  bare  intent  to  commit  treason,  is,  in  many  cases,  actual 
treason;  as  imagining  the  death  of  the  king,  or  conspiring  to  de- 
pose him  from  the  throne,  {x)  And,  as  no  one  can  advise  or  abet 
such  a  crime,  without  an  intention  to  have  it  done,  there  can  be  no 
accessaries  before  the  fact,  since  the  very  advice  and  abetment 
amount  to  principal  treason,  (y)  But  this  rule  does  not  hold  in 
case  of  inferior  treasons,  8uch  as  (hose  which  relate  to  the  coin; 
for  in  these  no  advice  to  commit  them,  unless  they  are  actually 
performed,  can  make  a  man  a  principal  traitor,  {z)  So  also  in 
petit  larceny,  and  all  offences  below  the  degree  of  felony,  there 
can  be  no  accessaries  either  before  or  after  the  fact,  but  all  persons 
concerned  therein,  if  guilty  at  all,  are  principals,  (a)    Thus  the 


(9)  1  Jac.  1.  c.  8.  c.  29.  a.  1.    4  Bla.  Com.  35.    Cro.  C. 

(r)  1  East,  P.  C.  348,  350.    2.Hale,  C.  49. 
344.    4  Burr.  2076.    1  Hale,  468.    2         {x)  4  Bla.  Com.  35. 
Ld  Raym.  842.     Hawk,b.2.c.  33.  s.         (y)  Id.  ibid.  ace.    Fost.  342.  fcc 

98.  cont. 

(0  1  Uach,  38r.  (r)  Fost.  342.    4  Bli,  Com.  35. 

(0  1  Leach,  473.  (a)  12  Co.  82.  3.  2  Inst,  183.  D«lt. 

(ti)  4  Bis.  Com.  35.  1  Leach,  515.  J.  c.  161.    Co.  Lit.  57,    1  Hale,  613, 

(w)  3  Inst.  21,  438.    1  Hale,  233.  616.    Hawk.  b.  2.  c.  29.  s.  1.  Cro.  C. 

613.    Dalt.  J.  c.  161.  Fost.  341.  12  C.50.    4  Bla.  Com.  35. 
Co.  81,  2.    Co.  Lit.  57.    Hawk.  b.  2. 
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highest  and  lowest  offences  nre  aKke  in  this  respect;  the  former, 
because  of  the  magnitude  and  danger  of  the  guilt;  the  latter,  be- 
cause* the  jcrime  is  so  small  that  the  law  does  not  condescend  to  [*262] 
mark  the  minor  shades  of  distinction.  So  also  in  manslaughter 
there  can  he  no  accessaries  before  the  fact,  because  it  is  in  its  na- 
ture sudden  and  unpremeditated,  arising  from  tbe  heat  of  blood  and 
the  violence  of  the  passions^  (6)  But  in  the  case  of  forgery  (c) 
and  all  other  intermediate  offences,  there  may  be  accessariies  both 
before  and  after  the  fact,  which  we  are  now  shortly  to  consider. 

1st.  An  accessary  bejfare  the  fact,  is  he  that  being  absent  at  the  Accessa- 
time  of  the  actual  perpetration  of  the  felony,  procures,  counsels,  ries  before 
commands,  incites,  or  abets  another  to  commit  it.  (d)     If  a  person  ^^^^^<^^- 
•be  present^  and  aiding  smd  abetting,  he  cannot  he  indicted  as  an 
accessary,  (e)     Words. that  seem  to  imply  mere  permission,  as  if 
one  person  informs  another  that  he  is  about  to  commit  a  felony,  and 
the  latter  replies  ^^  you  may  do  your  pleasure  for  me,^^  this  does  not 
implicate  him  as  an  accessary,  but  it  only  fixes  him  with  the  guilt 
of  a  misprision,  (f)     If  one  hire  another  to  lay  poison  in  order  to 
kill  a  third,  and  he  take  it  and  die,  the  party  hired  is  guilty,  though 
absent,  as  principal,  and  the  contriver  is  accessary;  but,  if  the 
latter  were  present  at  the  laying  and  disposing  of  the  poison,  both 
would  be  principals,  (g)     And  whoever  procures  a  felony  to  be 
committed,   though  through  the  intervention  of  a  third  person, 
without  any  personal  communication  with  the  principal,  is  an  ac- 
cessary before  the  fact,  (h)     So  if  the  reputed  father  of  a  child 
unborn  advise  the  mother  to  kill  it  on  its  birth,  and  she  acts  accord- 
ing to  his  persuasion,  he  is  an  accessary  to  tbe  murder,*  though  th^    r*2631 
object  of  bis  malice  was  not  in  being  at  the  time  of  his  advice,  (i) 
He  who  commands  or  counsels  another  to  commit  an  unlawful  act, 
is  liable  to  all  the  natural  and  probable  consequences  which  may 
arise  from  its  perpetration  ;  thus,  if  A.  commands  B.  unlawfully 
to  beat  C.  and  B.  beat  C.  till  he  dies,  A.  is  accessary  to  the  mur- 
der, (fc)     So  if  A.  command  B.  to  rob  C.  and  he  kill  him  in  the 
attempt;  or  to  bum  one  house,  and  the  fire  destroys  more,  A.  will 
be  accessary  to  the  subsequent  felonies.  ({)     But  tbe  procurer  will 
not  he  liable,  if  the  agent  commit  a  crime  of  a  different  complexion, 
or  upon  a  different  object  than  that  to  which  he  was  incited.    Thus 


(6)  THale,  616.  Moore,  461.  Cro. 
EViz.  540.  Hawk.  b.  c.  39.  s.  24.  4 
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if  A.  commands  B.  to  burn  a  certain  house,  with  which  he  is  well 
acquainted,  and  he  burns  another,  or  to  steal  a  certain  horse,  and 
he  steals  a  different  horse,  or  a  cow,  or  to  rob  a  man  of  plate  on  a 
journey,  and  he  breaks  open  his  house  in  the  night,  in  order  to 
steal  it,  and  thereby  commits'burglary,  A.  will  not  be  liable  to  be 
indicted  as  accessary  to  the  crimes  committed,  because  B.  know- 
ingly acting  contrary  to  the  commands  of  A.,  it  is,  on  his  part,  a 
mere  inefiectual  temptation,  and  the  specific  crime  he  planned  was 
never  completed,  (m)  But  if  the  variance  of  B.  be  merely  a  de- 
viation in  circumstance  or  place,  as  if  A.  procure  him  to  murder  C. 
by  poison,  and  he  kills  him  with  a  sword,  A.  will  be  an  accessary 
to  tne  crime,  for  the  means  used  are  immaterial,  so  that  the  crimi- 
nal object  be  effected,  (n)  And  though  it  has  been  said,  (o)  that. 
[*264]  if  A.  command  B.  to  poison  C,  and  B.  in  mistake*'  poisons  D..  that 
A«  is  not  answerable,  this  seems  a  position  hardly  reconcileable  to 
the  reason  of  the  case,  nor  borne  out  by  the  authority  cited  to  sup- 
port it;  for  the  true  criteria  to  determine  whether  the  instigator  of 
a  felony  is  guilty,  as  accessary,  to  a  felony  somewhat  different,  are, 
that  if  the  principal  committed  the  crime  in  consequence  of  the  fla- 
gitious advice — and  if  the  event,  in  the  ordinary  course  of  things, 
was  the  natural  consequence  of  the  acts  suggested,  A.  is  unques- 
tionably^uilty,  but  if  the  agent,  from  the  mere  wickedness  of  his 
own  mind,  intentionally  commits  a  different  offence,  A.  will  not  be 
implicated  in  the  guilt  of  the  principal,  (p)  If  the  crime  solicited 
to  be  committed  be  not  perpetrated,  then  the  adviser  can  only  be 
indicted  for  a  misdemeanour,  (q) 
Accessa-  2.  *Sn  accessary  after  tliefacty  may  be  where  a  person  knowing 
^r^t^  a  felony  to  have  been  committed  by  an  individual  receives,  re- 
lieves, comforts,  or  assists  the  felon,  (r)  This,  it  must  be  observed, 
arises  in  cases  of  felony  alone,  for  there  can  be  no  acces- 
saries after  the  fact  at  common  law  to  any  petit  larceny,  misde- 
meanour, or  trespass,  (s)  In  order  to  charge  a  person  as  acces- 
sary after  the  fact,  the  felony  must  be  completed — he  must  know 
the  felon  to  be  guilty — and  he  must  receive,  relieve,  comfort,  or 
assist  him. 

The  felony  must  be  completed.  If,  therefore,  A.  gives  B.  a  mor» 
tal  stroke,  and  C.  receives  or  relieves  A.  or  helps  him  to  escape 
before  the  death  of  B.,  and  B.  afterwards  dies,  C.  is  not  an  acces- 
sary) because  at  the  time  when  he  harboured  A.  no  felony  had 
been  completely  committed,  [t) 

(m)  Plowd.  475.      1   Hale,   617.  T.  1. 
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ttt  mtt$<  know  that  thefdan  U  guilty;  (u)  and  thn^*  therefore,  is  [*265] 
always  averred  in  the  indictment,  (w)  And  though  it  seems  to 
have  been  doubted  whether  an  implied  notice  of  the  felony,  will 
not,  in  some  cases,  suffice,  as  wher«  a  man  receives  a  felon  in 
the  same  county  in  which  he  has  been  attainted,  which  is  sup- 
posed to  have  been  a  matter  of  notoriety,  (x)  it  seems  to  be  the 
better  opinion,  that  some  more  particular  evidence  is  requisite  to 
raise  the  presumption  of  knowledge,  (y)  Such  an  attainder  may 
indeed,  under  certain  circumstances,  afford  some  evidence '  to  a 
jury  against  a  person  charged  with  fcnoiotngly  receiving,  but  can- 
not excose  the  omission  of  that  allegation  in  the  indictment,  or  sup- 
ply the  want  of  proof  upon  the  trial,  {z) 

As  to  what  shall  be  esteemed  a  recewingy  reitetnng,  eom/ortuig', 
or  assisting  a  felon,  it  mi^y  be  observed,  generally,  that  any  assist- 
ance whatever  given  to  him,  to  hinder  bis  being  apprehended, 
tried,  or  suffering  punishment,  is  sufficient  to  convict  the  offend- 
er, (a)  So  lending  him  a  horse  to  ride  away  in  order  to  enable 
him  to  escape  his  pursuers,  assisting  him  to  escape  from  prison, 
or  rescuing  him  from  the  officers  of  justice,  will  make  a  man  acces- 
sary to  a  felony.  (6)  But  the  assistance  or  support  must  be  given 
in  order  to  favour  an  illegal  escape  ;  so  that  to  support  a  criminal 
in  prison,  to  receive  or  comfort  him  when  he  is  out  on  bail,  or  to 
affi)rd  him  advice  and  assistance  to  procure  his  legal  acquittal,  are 
not  unlawful,  but  frequently  humane  and  laudable,  (e)  To  receive 
stolen  goods,  knowing  them  to  be  stolen,  not  falling  under  any  of 
the  descriptions  of  the  common  law,  did*  not  constitute  the  receiver  [^66] 
an  accessary,  but  was  a  distinct  misdemeanor  punishable  by  fine 
and  imprisonment,  (d)  But  by  the  several  statutes  (e)  the  receivers 
were  made  accessaries  after  the  fact,  and  subjected  to  severer 
judgment;  and  by  a  modern  provision,  (/)  the  receivers  of  linen 
stolen  from  bleaching  grounds,  are  made  felons  without  benefit  of 
clergy.  The  only  relation  which  excuses  the  harbouring  of  a 
felon,  is  that  of  a  wife  to  her  husband,  because  she  is  considered 
as  subject  to  his  control,  as  well  as  bound  to  him  by  affection,  {g) 
But  no  other  ties,  however  near,  will  excuse;  for  if  the  husband 
protect  the  wife,  the  father  his  son,  or  a  brother  his  brother,  they 


(«)  1  Hale,  622.  Hawk.  b.  2.  c.  29. 
8. 32.  Com.  Dir.  Justices,  T.  2. 

(w)  Hawk.  b.  2.  c.  29.  s.  35. 

(x)  Dyer,  355.  Suunf.  41.  b. 

(y)  1  Hale,  323, 622. 3  Pierre  Wms. 
496.  Hawk.  b.  2.  c.  29.  8.  33.  4  Bla. 
Coni.3r. 

(«)  3  Pierre  WiM.  496.  Hawk.  b. 
2.  c.  29. 8. 33.  n.  a. 

(a)  1  Hale,  618.  Hawk.  b.  2.  ci  29. 
4  BliL  Ckim.  37.  Com.  Wig,  Justices, 
T.2. 

\b)  1  Hale,  618.    Hawk.  b.  2.  c.  29. 


8.  26,  r.  4  Bla.  Com.  38.  Com.  Dig. 
Justices,  T.  2. 

(c)  1  Hale,  620.  1.  Hawk.  b.  2.  c. 
29.  8. 28.  4  Bla.  Com.  38.  Dalt.  J.  c 
161.    Com.  Difc.  Justices,  T.  2. 

(</)Yelv.4.  1  Hale,  620.  Com.  Dig. 
Justices,  T.  2. 

(e)  3  &4  W.  &  M.  c.  9.  5  Ann.  c. 
31.    4  Geo.  I.  c.  11. 

(/)  18  Geo.  H.  c.  27. 

(s^)  I  Hale,  621.  Hawk.  b.  2.  c.  39. 
8. 35.  4  Bla.  Com.  39.  Com.  Dig.  Jus- 
tices,  T.  2. 
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contract  the  guilt/ and  are  liable  to  the  paoishment  of  access^ies 
to  the  original  Teiooj.  {h) 

There  may  be  an  accessary  io  a  person  who  was  accessary 
ber9re  the  fact,  as  if  A.  advise  and  procure  B.  to  murder  C,  by 
this  A.  is  accessary  befarfi  the  fact;  and  though  but  accessary, 
^yet  if  D.  receives  and  conceals  him  from  justice,  D.  thereby  be- 
comes an  accessary;  but  there  cannot  be  an  accessary  to  a  person 
IV  ho  was  accessary  ofier  the  fact,  (t) 
Time  of  Formerly  the  accessary  could  never  be  tried  without  his  own 
^cceMarv  ^^"^^^^^  before  the  conviction  or  outlawry  of  the  principal,  un- 
less they  were  tried  together,  (k)  But  the  statute  1  Ann.  2.  c. 
9.  s.  2.  enacts  that  whoever  shall  buy  or  receive  stolen  goods, 
knowing  the  same  to  have  been  stolen,  may  be  prosecuted  for  a 
misdemeanour,  and  punished  by  fine  and  imprisonment,  though  (be 
principal  felon  be  not  convicted.  And  this  provision  is  extended 
by  22  Geo.  III.  c.  58.  s.  1.  to  cases  of  petit  larceny,  and  ail  persons 
P267]  guilty  as  accessaries  of  receiving  in*  grand  larceny,  are  liable  to 
be  indicted  as  such,  at  any  time  before  the  conviction  of  the  prin- 
cipal. And  by  recent  statutes,  receivers  of  goods,  metals  affixed  to 
huuses,  &c.  and  articles  of  plate  or  jewellery,  may  be  tried,  found 
guiky,  and  transported  for  fourteen  years,  although  the  thief  has 
nei.hor  been  tried  nor  prosecuted  to  outlawry,  (i) 
Vunl^b-  The  punishment  of  accessaries  before  the  fact  is,  in  general,  the 

men  ofac-  game  with  that  of  principals,  for  they  are  frequently  the  most 
ccwaneb.  j^ggpiy  criminal.  (t»)  But  accessaries  after  the  fact  are,  in  most 
cases,  allowed  the  benefit  of  clergy,  and  the  punishment  is  ofien 
trivial,  (n)  In  the  case  of  horse  stealing,  however,  the  statute 
32  Eiiz.  c.  12.  s.  5.  has  taken  away  clergy  from  accessaries,  as 
well  after  as  before  the  fact  ;  but  this  is  to  be  understood  to  re- 
late only  to  those  who  were  accessaries  at  the  time  that  act  was 
passed,  and  not  to  receivers  or  others  who  have  been  made  so  by 
subsequent  statutes,  (o) 
or  the  Having  thus  considered  the  leading  distinctions  between  princi- 

vi.ider  of  paU  and  accessaries,  and  partially,  the  structure  of  the  indictment 
i*,ci*n»iS  ^8^'"8*  them,  we  return  to  examine  when  and  in  what  manner 
several  defendants  may  be  joined  in  an  indictment,  in  whatever 
degree  they  are  guilty.  And  first,  we  will  enquire  when  several 
principals  in  the  first  degree  and  second  degree,  may,  or  must  be 
joined  in  one  indictment. 

Where  the  act  is  such  as  several  may  join  in,  all  the  offenders 


(/.)  1  Hale,  621.  Hawk.  b.  2.  c.  29.         (/)  4  Geo.  I.  c.  11.  29  Geo.  II.  c.  30. 

8. 34.    4  Bla.  Com.S9.  Com.  Dig.  Jus-  s.  1.  lo  Geo.  III.  c.  48. 
X'lcvH,  T.  2.  (m)  Dalt.  J.  c.  161.    3  P.  W.  475. 

(i)  3  Pierre  Wms.  475.  (n)  Post.  372.  3  P.  Wms.  475,  6. 

(k)  Post.  369.  1  Hale,  623.  Hawk.         (o)  Post.  373. 
b.  2.  c.  29.  5.  36.    4  Bla.  C.  40. 
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tnajr  be  included  in  the  same  iodictmeDt.  (p)  Thus,  though  torts 
«re  iu  their  nature  several,  and  each  one  must  answer  for  his  oivn 
individual  crime;  yet  where  several  keep  a  common  gaming  or 
other  disorderly  house,  or  are  guilty*  of  deer  stealing,  mainte-  [*268] 
nance,  extortion,  trespass,  or  other  offences  which  admit  of  the 
agency  of  several,  they  may  be  either  jointly  or  severally  indict- 
ed, (q)  But  where  the  criminality  arises  in  consequence  of  some 
personal  disqualification  to  do  an  act  in  itself  lawfui,*[as  for  exer- 
cising a  trade  under  the  statute  of  Elizabeth,  not  having  served  au 
apprenticeship,  each  individual  must  be  prosecuted  alone,  (r)  So 
also,  several  cannot  be  joined  in  an  indictment  for  perjury,  because 
the  assignment  must  be  of  the  very  words  spoken,  and  the  words 
uttered  by  one  cannot  possibly  be  applied  to  those  which  proceed 
from  another;  besides,  one  of  the  defendants  may  be  desirous  of 
obtaining  a  certiorari,  while  the  others  are  anxious  for  an  immedi- 
ate trial,  (s)  Upon  the  same  principle^  no  indictment  can  be  sun- 
ported  against  several  for  being  common  scolds  or  barrators,  (t) 
nor  for  absenting  themselVes  from  church,  (u)  nor  can  several  pa- 
rishes be  indicted  together  for  suffering  a  highway  to  be  out  of  re- 
pair, (w)  So  neither  can  several  individuals  be  jointly  indicted, 
ibr  omitting  to  repair  the  pavement  before  their  respective  houses. 
(ar)  But  several  may  be  indicted  for  the  same  libel  ^if  they  all 
joined  in  publishing  it.  (y)  And  the  same  persons  being  concern- 
ed as  principals  in  the  same  offence,  may  all  be  joined  in  the  same 
indictment,  though  the  degrees  of  guilt  may  differ.  Thus,  in  case 
of  felony,  where  several  are  present  aiding  and  abetting,*  they  may  [*269] 
be  joined  with  the  principal  in  the  first  degree,  and  charged  in  the 
indictment  either  as  the  actual  perpetrators,  or  as  aiders  and  abet- 
tors, (z)  And,  in  all  cases  of  high  treason,  petit  larceny,  mayhem, 
and  offences  inferior  to  felony,  the  act  of  one  being,  in  law,  the  act 
of  the  rest,  they  may  all  be  charged  as  having  jointly  committed 
the  offence;  (a)  except  in  case  of  becoming  a  traitor,  by  harbouring 
another  traitor,  in  which  case  the  indictment  must  be  specially 


(p)  See  generally  ?  Hale,  173.  2 
Burr.  984.     1  Se«s.  Ca".  426.    Iliwk. 

b.  2.  c.  25  5.  89.  Coim  Dig.  Indict- 
ment, P.  iiac  Ab.  Indictment,  G.  5; 
Cro.  C.  C.  41,  2.  Burn  J.  Indictment, 
IV. 

(6)  2  H»le,  1/3,  4.  10  Mod.  335, 
6.  1  Vent.  302.  1  Salk.  382.  21x1. 
Raym.  1248.  Hawk.  b.  2.  c.  25.  s.  89. 
Com.  Dig.  Indictment,  P.  Bar.  Ab. 
Indictment,  G.  5.  Bum  J.  Indictment, 
IV.  8  East,  47. 

(r)  2  Roll.  Abr.  81.  1  Stra.  623.  5 
Mod.  181.  2  Sefls.  Cas.  221.  4  Burr. 
2046.  10  Mo<l.  335,  6.  I  Vent.  302. 
1  Salk.  382.  2  Hale,  184.  Hawk.  b.  2. 

c.  25.  s.  89.  Com.  Dig.  Indictment,  F. 
Bac  Ab.  Indictment,  G.  5.    Burn  J. 


Indictment  IV. 

(*)  3  T.  li.  103,  4.  2  Stra.  921.  1 
Sess.  Cas,  424.  2  Burr.  983,  4.  2 
Barnard,  24,  80.  Hawk.  b.  2.  c.  25.  a. 
89.  in  notes.  Rac.  Ab.  Indictment,  G. 
5.  Com.  Dig.  Indictment,  F. 

(0  2  Stra.  921. 

(u)  Trem.  P.  C.  267. 

(w)  R.  r.  H.  105.  Styles,  157. 

(x)  2  RoK  Ab.  81.  Hawk.  b.  2.  c. 
25.  s.  89. 

(/J)  2  Burr.  985.  Burn  J.  Indicl- 
mt-nt,  IV. 

(z)  3  T.  R.  305.  1  Leach,  64,  359, 
505.   H:»wk.  b.  2.  c.  25. ».  64. 

(a)  7  East,  65.  1  Hale,  615,521, 
2,  4  Bla.  Com.  36. 
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framed.  {H)  Where  the  principal  in  the  second  degree  is  chained 
as  an  aider  or  abettor,  it  is  not  necessary  to  set  forth  in  the  indict- 
ment the  means  or  manner  by  which  he  became  thus  guilty,  but 
merely  to  describe  him  generally  as  being  present,  aiding  and  abet* 
ling  at  the  felony,  and  murder  (as  the  case  is^  committed,  in  man- 
ner and  form  aforesaid,  (c)  But  merely  to  cliarge  him  with  being 
present  will  not  suflSce,  because  be  may  possibly  be  initocent.  (d) 
In  indictments  for  homicide,  it  is  safer  to  aver  the  abatement  gene- 
rally; but  if  it  be  laid  specially,  it  should  refer  to  the  stroke,  and 
not  to  the  death.  («)  And  it  seems  proper  to  aver  the  abetting  with 
malice  prepense,  and  then  to  draw  the  conclusion  that  all  present 
murdered  the  deceased.  (/)  But  care  must  be  taken,  if  the  stroke 
and  death  were  on  different  days,  to  lay  the  murder  on  the  latter, 
though  the  abetting  was  on  the  former,  for  till  then  no  felony  was 
completed,  (g) 

If  money  and  goods  be  obtained  upon  false  pretences,  all  who 
are  present  aiding  may  be  included  in  one  indictment  under  the 
statute,  (h)  And  if  the  crime  arise  out  of  the  same  act,  though  the 
[^270]  parties  stand  in  different  relations,'*'^  they  may  be  joined  in  the  same 
indictment;  thus,  if  a  wife  join  with  a  stranger  in  the  murder  of 
her  husband,  they  may  be  prosecuted  together,  though  the  wife  is 
guilty  of  petit  treason,  and  the  stranger  of  murder  only,  (t)  And 
in  that  case,  the  indictment  may  conclude  that  they  ^"^  fdoniowlyy 
iraUorously^  and  of  their  malice  afantium^ht^  did  kiU  and  ntiirder," 
which  will  be  good  for  both  of  them,  applying  to  each  their  appro- 
priate terms,  (k)  So,  several  present  at  the  death  of  a  man  may- 
be charged  with  different  degrees  of  homicide  in  the  same  indict- 
ment; thus,  if  A.,  with  malice,  abet  B.,  who  gives  the  blow  without 
maticej  it  is  murder  in  the  former,  and  but  manslaughter  in  the  lat- 
ter; and  thus  it  may  be  stated  in  the  proceedings.  (I)  And  there 
seems  to  be  no  reason  why,  on  the  trial,  if  two  be  indicted  for 
murder,  the  jury  may  not  find  it  murder  as  to  one,  and  manslaugh- 
ter as  to  the  other.  But  if  this  distinction  appear  to  the  grand 
inquest  upon  the  evidence  to  support  the  bill,  a  new  bill  for  the 
inferior  offence  should  be  presented  against  the  less  guilty  indivi- 
dual, (m) 

Several  offenders  may  also,  for  different  offences  of  the  same 
kind,  be  in  some  cases  included  in  the  same  indictment,  the  word 
^^  severaUy^^  being  inserted,  which  makes  it  several  as  to  each  of 

(A)  Fosl.  345.  (A)  I  Leach,  505. 

(c)  2  Ld.  Uaym.  846.  I  Hale,  521,  (i)  Fost.  106,  329.  Com.  Dig.  In. 
2.  Hawk.  b.  2.  c.  25.  s.  64.  Id.  b.  2.  c.  dictment,  F.  Bum,  J.  Indictment^ 
29.  a.  17.    4  Co.  42.  see  form  Leach,  IV. 

360.  post  2  vol.  (i)  Id.  ibid. 

(d)  Hawk.  b.  2.  c.  35.  t.  64.  Fost.  (/)  9  Co.  67.  3  Bubt.  206.  1  Lemch« 
351.  4  Co.  Rep.  42.  360. 

(0  4  Co.  42.  (m)  3  Buht.  206.    2  Hale,  162.    3. 

C/J  9  Co.  62.  Rol.  Jiep.  408.    1  Sid.  230.    Hawk. 

(^)  4  Co.  42.  b.2.c.29.8.7. 
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them,  though  the  court  will,  in  its  discretion,  quash  the  indictment 
if  any  material  inconvenience  appear  to  arise  from  the  mode  in 
which  it  is  preferred,  (n)     Thus  it  has  been  holden  that  four  per- 
sons may  be  joined  for  erecting  four  inns,  which  prove  to  be  com- 
mon nuisances,  if  the  word  severaUu  be  inserted,  though  the  want 
of  that  word  will  vitiate,  (o)    And  the  same  rule  applies  to  the 
keeping  of  disorderly  houses,  the"*^  same  term  being  inserted,  (p)   P^'^^] 
But  it  seems  that  to  warrant  such  joinder,  the  offences  must  be  of 
the  same  nature,  and  such  as  will  admit  of  the  same  plea  and  sen- 
tence, or  it  may  operate  like  a  misjoinder  in  civil  proceedings,  and 
be  bad  upon  demurrer,  or  after  a  general  verdict,  in  arrest  of  judg- 
ment, {q)     In  all  these  casetf,  however,   the  charge  is  several 
against  each  individual,  and  the  jury  may  acquit  some,  while 
others  are  found  guilty,  (r)    But  there  are  some  exceptions  to  this 
rule,  as  in  cases  of  conspiracy  and  riot,  where  one  cannot  be  in- 
dicted for  an  offence  committed  by  himself  alone,  and  the  acquit- 
tal of  so  many  as  shall  render  it  impossible  for  the  rest  to  have 
committed  the  offence  must,  of  course,  extend  to  him.  («)    And  if 
several  be  concerned  in  executing  a  treasonable  or  seditious  design, 
it  is  best  to  include  them  in  one  proceeding  that  the  evidence  for 
the  crown  may  not  be  disjointed,  (t)     On  the  other  hand,  an  in- 
dictment may  be  defective  for  including  too  many;  as-for  indict- 
ing a  woman  for  the  murder  of  her  illegitimate  child,  and  another 
person  being  present  aiding  and  abetting;  if  the  only  evidence  of 
guilt  be  the  concealment,  both  (he  prisoners  might  be  acquit- 
ted, (u)     As  each  individual  is,  in  all  cases,  responsible  only  for 
his  own  criminal  actions  or  omissions,  tbft  result  whether  the  de- 
fendant be  indicted  alone  or  with  others  will  be  similar,  and  no 
inconvenience  can  arise  to  the  defendants  from  being  jointly  in- 
dicted; for  if,  on  the  trial,  the  evidence  affects  them  differently, 
the  judge,  in  his  discretion,  will  select  such  parts  of  it  as  are  ap- 
plicable to  each,  and  leave  their  cases  separately  to  the  jury,  in 
order  that  each  individual  may  have  an  impartial  trial,  unpreju- 
diced by  the  case  of  his  associates,  (w) 

As*  at  common  law,  the  accessary  cannot  be  convicted  before  joinder  of 
the  principal,  without  his  own  consent,  and  as  the  crime  of  the  Accessa. 
former  depends  upon  the  guilt  of  the  latter,  it  is  both  usual  and  "f#9721 
proper  to  include  them  in  the  same  indictment,  {x)     In  this  case,    '         ^ 
if  the  principal  plead  the  general  issue,  the  accessary  will  be  re- 
quired to  plead  also;  and  if  he  plead  the  same  plea,  both  may  be 


(n)  3-T.  R.  106.  8  East,  46.  Burn 
J.  Indictment,  IV. 

(o)  2  ttoU.  Rep.  S45.  2  Hale,  \74. 
8  East,  47.  Com.  Dij».  Indictment,  K. 
Bac.  Ab.  Indictment,  G.  5,  Burn,  J. 
Indictment,  IV, 

(p)  Id.  Ibid.  2  Hale,  174.  Burn  J. 
Indictment,  IV. 

(q)  3  T.  R.  103,  6.  1  East,  4C.  2 
Campb.  132. 


(r)  Kel.  9.  Burn  J.  Indictment,  IV. 

(«)  1  Stra.  193.  12  Mod.  262. 2  Salk. 
593.  (;oni.  Dig.  InCornialion,  I).  7, 
13  East,  412. 

(0  Kel.  9. 

(«)  1  East.  P.  C.  229. 

003  T.H.  106.  8E:»st,46. 

(x)  Post.  365.  1  Hale,  623.  Burn, 
J.  Accessaries  IV.  WiHiams,  J.  Ac- 
cessary V .    Com.  Dig^.  Justices,  T.  3. 


184 


OF  THE   INDICTMENT. 


tried  by  the  same  inquest,  bat  the  priDcipal  must  be  first  convict' 
ed;  and  the  jury  will  be  charged,  if  they  nnd  the  former  not  guilty 
that  the  latter  must  also  be  acquitted,  (v)  Where  the  parties 
are  thus  joined  in  the  same  proceeding,  the  proper  course  is  first 
to  state  the  guilt  of  the  principal,  as  if  he  alone  had  been  con- 
cerned, and  then,  in  case  of  accessaries  hefort  the  fact,  to  aver 
*^  that  C.  D.,  late  of,  &c.  (the  procurer)  before  the  committing  of 
'^  the  said  felony  and  murder  (or  burglary,  as  the  case  is^  in  form 
^'  aforesaid,  to  wit,  on,  &c.  with  force  and  arms,  &c.  did  mali- 
^'  ciously  and  feloniously  incite,  move,  procure,  aid,  and  abet  (or 
^^  ^  counsel,  hire,  and  command')  the  said  A.  B.  (the  principal 
"  felon),  to  do  and  commit  the  said  felony,  and  in  manner  afore- 
^'  said  against  the  peace,  &c."  {z)  And  where  a  man  is  indicted 
as  accessary  a/ier  the  fact,  together  with  his  principal,  the  original 
felony  is  to  be  stated  in  the  same  way,  and  the  conclusion  most 
aver  that  the  accessary  dH  reeem,  harbimr^  mdniakUain^  fyc.  the 
principal  felon,  weU  ksiowing  that  he  had  committed  the  felony,  (a) 
The  averment  of  knowledge  is  indispensably  requisite;  because, 
[^273]  without  it,  the  guilt  does  not  manifestly  appear.  (6)  But*  it  is  in 
no  case  necessary  to  use  the  word  ^^  accessary"  in  the  indict- 
ment, (e)  or  to  set  forth  the  means  by  which  the  accessary  before 
the  fact  incited  the  principal  to  commit  the  felony,  or  the  accessary 
after,  received,  concealed,  or  comforted  him  ;  for  it  is  perfectly 
immaterial  in  what  way  the  purpose  of  the  one  was  effected,  or  the 
harbouring  ofthe  other  secured;  and  as  the  means  are  frequently 
of  a  complicated  nature,  it  woufd  lead  to  great  inconvenience 
and  perplexity  if  they  were  always  to  be  described  upon  the  re- 
cord, {d) 

In  an  indictment  against  the  accessary  alone^  afler  the  convic- 
tion of  the  principal,  it  is  not  necessary  to  aver  that  the  lattef 
committed  the  felony,  or  on  the  trial  to  enter  into  a  detail  of  the  evi- 
dence adduced  against  him;  but  it  is  sufficient  to  recite  with  certainty 
the  record  of  the  conviction,  because  the  court  will  presume  every 
thing  on  the  former  occasion  to  have  been  rightly  and  properly 
transacted,  (e)  But  this  presumption  must  give  way  to  positive 
evidence  of  (he  innocence  ofthe  principal,  which  it  is  fully  com- 
petent to  the  supposed  accessary  to  produce.  (/)  And,  therefore, 
if  it  appear  on  the  trial,  that  the  principal  was  erroneously  con- 


0/)  1  H»lc,  624.  2  Hale,  222,  3 
II:«vvk.  b.  2.  c.  29.  s.  47.  Com.  Dig. 
JuHtices,  T.  3  Biirn,  J.  Accessary. 
IV.     Williams,  J.  Accefisay,  V. 

(z)  See  form  1  Leach,  515.  Wil- 
liams, J.  Accessuries  V.  post  2  vol. 

(a)  Id.  ibid.    See  fonii  post  2  Vol. 

(f>)  1  Hale,  622.  Com.  Dig.  Justi- 
CC9,  T.  2.  Hawk.  b.  2.  c.  29.  s.  33. 
Y5urn  J.  Indictment,  HI.  Hawk.  b.  2. 
C.25.  S.67.  2LCT.  208. 


(r)  3  P.  W.  477. 


['o 


(if)  Co.  Ent.  56,  37.  Kast.  Ent.  46, 
51,  2.  9  Co.  114.  Hawk.  b.  2.  c.  29.  s. 
17. 

(e)7T.  B.  465.  Fost.  365.  Com. 
Dig.  Justices,  T.  3.  See  form  po8t« 
second  Vol. 

CfJ  Fost.  121, 365.  3  Campb.  265. 
Com.  Dig,  Justices,  T.  3.  4  Bis.  Cooi. 
324. 
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vicled,  the  defendant  indicted  as  accessary  is  entitled  to  an  ac- 
qaittal.  (g) 

Where  (he  accessary  became  guilty  in  a  county  different  from 
that  in  which  th^  principal  felony  was  committed,  it  was  anciently 
doubted,*  from  the  strict  locality  of  offences  at  common  law, 
whether  he  could  be  indicted  in  either,  (h)  But  by  the  statute  S 
and  S  Edw.  VI.  o.  24.  s.  3  dnd  4.  in  case  of  murder  the  acces* 
sary  may  be  indicted  in  the  county  where  the  death  happens, 
and  in  case  of  any  other  felony,  where  his  individual  guilt  arises. 
But*  when  the  accessary  is  indicted  under  this  statute,  in  a  different  [*274} 
county  from  that  in  which  the  felony  was  committed,  it  is  not,  as  in 
other  cases,  sufficient  to  state  that  the  principal  was  convicted^  but 
it  must  be  averred,  that  he  was  actually  guilty  in  the  other 
county,  (i)  And,  in  this  case,  the  indictment;  should  first  de- 
scribe the  offence  to  have  been  committed  by  the  principal  in  the 
second  eounti^  according  to  the  fact;  {k)  and  then  aver  that  the 
accessary  did  procure  or  receive  according  to  the  nature  of  his 
crime,  and  the  degree  in  which  he  wa's  guilty.  In  further  pur* 
suance  of  the  statute  of  Edw.  VI.  two  recent  acts  of  parliamenft 
direct  that  accessaries. may  be  indicted  either  in  the  county  where 
the  felony  was  completed,  or  where  they  were  themselves  guilty, 
and  that  receivers  of  stolen  goods  may  be  indicted  in  the  county 
where  they  were  guilty  of  receiving,  (i)  So  that  they  may,  at 
the  present  day,  be  legally  indicted  in  either. 

It  is  in  no  case  necessary  in  a  separate  indictment  against  the 
accessary,  to  aver  the  judgment  pronounced  on  tbe  principal,  (m) 
Formerly,  indeed,  it  was  thought  that  the  latter  must  be  attainted 
before  the  former  could  be  prosecuted;  and,  therefore,  when  the 
principal  stood  mute,  obtained  his  pardon,  or  was  allowed  tbe 
benefit  of  clergy,  the  accessary  escaped  unpunished,  (n)  But  by 
the  statute  1  Anne,  2.  c.  9.  s.  1.  if  the  principal  stand  mute 
or  peremptorily  cb'allenge  more  than  twenty,  or  be  convicted,  but 
for  some  extrinsic  cause  not  attainted,  the  accessary  shall  be  com- 
pelled to  answer.  Thus  the  reason  of  the  law  ceasing,  the  law 
itself  has  ceased,  and  the  great  bar  to  the  punishment  of  accessaries 
is  removed  by  the  statute.  So  even  though  the  principal  feton  ht 
unknown,  a  receiver  of  stolen  goods  may  be  indicted  for  the  mis- 
demeanour, (o)  But  if  tbe  original  offender  be  known,*  an  aver-  [*275] 
ment  that  he  is  unknown  will  be  fatal,  (p)  It  is  not  necessary 
to  allege  in  such  indictment  that  the  principal  cannot  be  taken  or 
has  not  been  convicted,  (q) 

(^)Id.ibkl.  (m)  3  Leach,  925.   2  East,  P.  0.782. 

(A)  Hawk.  b.  2.  c.  29.  s.  48.  ante  (n)  Fost.   362,  3,  4.     Com.  Dig. 

178.  Ju«  ices,  T.  3. 

(i)  9  Co.  114.  3  Inst.  49.    Hawk.b.  (o)  3  Cam pb.  264.  ace  form  post. 

2.  c.  29.  8,  51.    1  Stat.  Tr.  351.  second  vol. 

(k)  3  Inrt.  49.  (p)  Id.  ibid. 

(0  43  Geo.  111.  c.  11.  8.  5.  and  6.  ((?)  5T.  R.83.  2 East,?.  C.781. 
44  Geo.  III.  c.  92.8.  8. 
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Although  accessaries  before  the  fact  are,  in  general,  in  the 
judgment  of  the  law,  equally  criminal  with  principals,  (r)  acces- 
saries after  the  fact  are  admitted  to  clergy,  except  where  it  is 
taken  away  by  some  particular  statute,  as  in  cases  of  horse  steal- 
ing, (s)  and  stealing  linen  from  bleaching  grounds,  (t)  when  the 
receivers  are  ousted  of  clei^y.^  For  a  statute  which  takes  away 
clergy  from  aiders  and  abettors,  does  not  by  those  words  include 
accessaries  after  the  fact;  (ti)  so  that  the  punishment  of  the  latter 
is  often  comparatively  trivial,  {w) 


Indict'  We  have  hitherto  spoken  of  indictments,  without  making  any 

mentflup-  distinction  between  those  which  are  preferred  for  offences  at  com- 
mutes. ^^^  ^^^9  ^^^  ^^^^^^  which  are  framed  upon  the  provisions  of 
particular  acts  of  parliament.  It  is  now  proper  to  examine  those 
peculiar  requisites  which  the  latter  kind  of  indictments  must  con- 
tain. It  will,  however,  be  only  necessary  to  show  the  cases  in 
which  they  differ  from  indictments  at  common  law;  for  all  the 
rules  that  affect  the  former,  relate  also,  in  general,  to  the  latter; 
whatever  precision  is  required  in  the  one  is  also  necessary  in  the 
other;  and  it  is  often  insufficient  merely  to  pursue  the  description 
of  the  offence  given  in  the  statute  by  which  it  is  createa.  {x) 
Thus  in  an  indictment  for  obtaining  money  by  false  tokens,  upon 
38  Hen.  VIII.  or  for  obtaining  goods  and  money  under  false  pre- 
tences, upon  3  Greo.  II.  c.  24.  the  false  tokens  or  pretences  and 
other  means  by  which  the  crime  was  affected,  must  appear  on  the 
[''^SYG]  face  of  the*  record,  (y)  And  though  it  was  formerly  holden,  (z) 
that  in  convictions  it  was  sufficient  to  pursue  the  description  of 
the  statute,  it  is  now  settled  that  this  will  not  dispense  with  ob- 
serving the  general  requisites  of  that  summary  proceeding,  unless 
a  particular  form  be  expressly  given  by  the  statute,  (a)  We  shall 
now,  therefore,  proceed  to  examine  the  features  which  an  indict- 
ment on  the  statute  must  contain  peculiar  to  itself,  viz,  •  Whenit 
is  necessary  to  recite  the  statute — what  misrecital  will  vitiate — 
how  far  the  description  of  the  offence  must  be  brought  within  the 
words  of  the  act — when  the  proceedings  will  be  good  at  common 
law — and  how  far  it  must  conclude  contrary  to  the  form  of  the 
statute  or  statutes  in  such  case  made  and  provided,  (b) 


(r)  1  Hale,  615.    4Bla.  Com.39.  10.    2  East,  P.  C.  1123, 4.    2  M.  and 

*)  31  EHz.  c.  12.  s.  5.  ante  267.  S.  379. 

t)  18  Geo.  ir.  c.  27.  (2)  1  Ld.  Raym.  582. 

(tt)  2Ld.  Raym.  846.  (a)  2  Leon.  38,  39.    2  Burr.  679, 

'w)  Fo8t.  372.  1037.     2  East,  Rep.  340.    Bosc.  on 

'*)  Hawk.  b.  2.  c.  25.  s.  99.  Con.  45.     Hawk.  b.  2.  c.  25.  s.  111. 

(y)  1  Leach,  487.    2  East,  P.  C.  (6)  See  Hawk.  b.  2.  c.  25.  s.    99 


837.    2T.R.581.    2  Stra.  1127.    7     to  119. 
Mod.  316.  Hawk.  b.  2.  c.  25.  8.  57.  n. 
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It  has  long  been  perfectly  settled,  that  there  is  do  necessity  in  Recital  ot 
any  indictmept  or  information  on  a  public  statute,  whether  the  ^^  ^^^^' 
offence  be  evil  in  its  own  nature  or  only  becomes  so  by  the  pro-  statute. 
hibitions  of  the  legislature,  to  recite  the  statute  upon  wliich  it  is 
founded;  for  the  judges  are  bound  ex  oflScio  to  take  notice  of  all 
public  acts  of  parliament,  and  where  there  are  more  than  one  by 
which  the  proceeding  can  be  maintained, they  will referit to  that 
which  is  most  for  the  public  advantage,  (c)     But  if  the  indictment 
profess  to  recite  the  statute  and  there  be  a  material  variance,  and 
the  indictment  conclude  '^  contrary  to  the  form  of  the  said  sta- 
tute," such  variance  will  be  fatal,  and  therefore  it  is  in  no  case 
advisable  to  recite  it;  (d)  though*  if,  after  such  misrecital  of  a   [*S77] 
public  act,  the  indictment  conclude  generally  as  ^^  contrary  to  the 
statute  in  snch  case  made  and  provided,"  omitting  any  refer- 
ence to  the  statute  recited,  the  recital  may  be  rejected  as  sur- 
plusage, (e) 

But  the  parts  of  a  private  act  upon  which  an  indictment  is  fram- 
ed, must  be  set  out  specially,  the  same  as  other  facts,  and  a  va- 
riance if  properly  shown  to  the  court  will  be  fatal.  (Jf)  But  the 
error  must  be  properly  shown  to  the  court  by  the  defendant,  for 
they  will  presume  the  statute  of  which  they  cannot  ex  officio  take 
notice,  to  be  correctly  recited,  (g)  It  will  therefore  be  necessary 
to  inquire  what  in  such  case  would  be  deemed  a  variance,  so  as 
to  vitiate  the  proceedings. 

It  is  in  no  case  necessary  to  set  forth  the  day  on  which  the  sta- 
tute was  enacted,  and  therefore  it  is  better  altogether  to  omit  it;  {h) 
for  a  mistake,  in  this  respect,  will  frequently  prove  fatal.  Thus 
if  a  parliament  was  first  holdeu  on  the  28tb  day  of  April,  in  the 
32d  year  of  Henry  the  Eighth,  and  afterwards  holden  on  the  12th 
day  of  April  in  the  next  year,  and  a  statute  passed  on  the  last  of 
these  days  be  recited  as  made  at  a  parliament  holden  on  the  first 
of  them,  the  mistake  will  be  fatal,  (t)  So  if  parliament  be  sum- 
moned for  the  23d,  and  afterwards  piQorogued  to  the  25tb,  it  would 
be  a  misrecital  of  an  act  passed  during  its  sitting  to  describe  it  as 


(c)  Dyer,  155.  a.  346.  b.  6  Mod. 
140.  Cro.  Eliz.  187,  236.  Hob.  310. 
2  Hale,  172.  Hawk.  b.  3.  c.  35.  s. 
100.  1  Saund.  135.  n.  3.  Bac.  Abr. 
Indictment,  1.  Burn,  J.  Indictment, 
IX.    1  Cbitty  on  Pleading,  218. 

(rf)  Cpo.  Eliz.  236,  249.  Plow.  79, 
83,  84.  1  Stnu  214.  Dougl.  94.  4 
Co.  48.  Fort.  372.  Cro.  Car.  135. 
1  Ron.  Rep.  49,  50.  Sir  Wm.  Jones, 
194.    2  Hale,  172.    Hawk.  b.  2.  c.  25. 

a.  101.   Bac.  Abr.  Indictment,  U.Sta- 
tute  L.  5.   Bum,  J.  Indictment,  IX. 

(e)  Id  ibid.  1  Ld.  Raym.  382.  Cro. 
Car.  232, 3.    2  H»le,  172,  3.    Hawk. 

b.  2.  c.  25.  8. 104^    6  T.  R.  773.  ace. 


but  see  1  Saund  133.  n.  3,  in  which 
this  distinction  is  not  noticed. 

C/J  1  Sid.  356.  2  Hale,  172. 
Hawk.  b.  2.  c.  25.  s.  103.  Bac.  Abr. 
Indictment  11.  2.  Bum,  J.  Indict, 
ment  IX. 

(g)  Hawk.  b.  2.  c  25.  s.  103.  Bac. 
Abr.  Indictment  H.  2.  Burn,  J.  In- 
dictment IX,  1  Cbitty  on  Pleading, 
218,  9. 

(A)  Dyer,  203.  Hawk.  b.  2.  c  25. 
s.  104.     Bac.  Abr.  Indictment  H   2 

(f )  Hawk.  b.  2.  c  25.  s.  104.  Plow.. 
79,  83,  84.  Cro.  Car.  233.  Cro.  Jac. 
139.    Burn,  J.  Indictment  IX. 
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bolden  on  the  former.  (A:)  And  in  some  cases  the  averment  (hat  a 
[*278]  statute*  was  made  at  a  parliament,  holden  in  a  year  when  it  sat  by 
prorogation  instead  of  the  session  of  parliament,  has  been  consider- 
ed as  a  fatal  variance;  because  the  court  will  pot  make  any  case 
stronger  than  the  party  himself  has  done  upon  the  record.  {I)  But 
the  indictment  may  be  supported,  if  it  has  been  (he  constant  course 
of  precedents  thus  to  refer  to  the  statute  by  which  the  offence  was 
created,  {m) 

A  repugnancy  in  setting  forth  the  time  when  the  parliament  was 
holden,  as  if  a  statute  be  recited  to  have  been  made  in  the  first  and 
second  year  of  the  king,  will  vitiate  the  proceedings  under  it.  (n) 
And  so  a  mistake  in  the  day  from  which  the  statute  began  to  ope- 
rate, will  be  material  if  a  particular  period  be  specified  in  its  pro- 
visions; (o)  but  now  by  a  recent  act,  (p)  the  day,  month,  and  year 
of  passing  a  statute,  and  of  its  receiving  the  royal  assent,  are  to  be 
indorsed  upon  it,  and  to  be  regarded  as  the  time  of  its  commence- 
ment, unless  some  other  date  be  particularly  expressed  in  its  body. 
It  has  been  said,  that  an  indictment  was  in  one  instance  discharged, 
for  not  showing  the  county'in  which  the  parliament  was  bolden;  (f) 
but  as  the  time  need  not  be  averred,  it  is  probable  the  omission  of 
the  place  would  be  regarded  as  equally  immaterial,  (r)  If,  how* 
ever,  the  indictment  profess  to  set  forth  the  county  and  mistake  it,  it 
cannot  be  supported.  («) 
The  title  and  preamble  of  the  act,  need  not,  in  any  case,  be  re-- 
[^^^TO]  cited,  for  they  form  no  part  of  the  law;  the  title*  is  mere  matter  of 
description  given  by  the  maker,  and  (he  preamble  is  no  part  of  the 
statute,  but  generally  contains  the  reasons  and  inducements  for  its 
being  enacted,  (t)  But  although  the  contrary  seems  to  have  been 
Ibought  by  Lord  Hale,  (u )  it  is  the  better  opinion  that  if  a  party  un- 
dertake to  recite  them,  he  must  set  them  forth  with  correctness,  or 
otherwise  the  variance  will  be  fatal,  if  the  indictment  conclude  con- 
trfiry  to  the  statute  aforesaid ;  because  if  the  pixMecutor  think  fit  to 
state,  that  he  founds  his  indictment  on  a  particular  statute,  and  then 
sets  foKh  a  title  and  preamble  as  part  of  it,  and  no  act  of  parlia- 
ment be  found  with  which  they  coincide,  the  result  must  be  thai 


(At)  2  Dyer,  203.  H-^wk.  \\  2  c 
35.  s.  104.  Bttc.  Abr.  Indictment 
H.  2. 

(/)4  Inst.  27.  Cro.JHC.lll.  Lutw. 
140.  I  Dvei.  95.  a.  a  Dyer,  171. 
a.  Skin.  HO,  111.  Huwk.  I>.  2.  c. 
25.  n.  104.  Bac.  Abr.  Indictment, 
II.  3. 

(m)  Yelv.127.  Dvcr,  171.  :«.  Cro. 
Jac.  139  Brownl.  and  Gul.lsb.  100. 
2  Keb.  34.  JIawk.  h.  2.  c.  25.  «. 
104.  Bac.  Ab.  Indictment,  II.  2. 

(n)  Mocn",  302.  flawk.  b.  2.  c. 
25.  8.  104.  Bac.  Ab.  Indictment,  H. 
3. 

(•)  2  Bol.  Abr.  465.    Hawk.  b.  2. 


r.  25.  8.  106.  Bac.  A  b.  Indict  men  t» 
H.  2. 

(/i)  33  G^«.  III.  r.  13. 

(g)  Cro.  Eliz.  1C6.  Bac.  Ab.  fn- 
dicinient,  H.  2. 

(r)  2  Dyer,  203.  Ha^k.  b.  2.  c. 
25.  K.  lOi.  Bjc,  Ab.  Indictment, 
H.  % 

(«)  Cro,  R'iz.  853.  Cowp.  474. 
1  ChittvonPlcidinj^,  219. 

(0  Hok.  662.  3.  6  Mod.  62.  2 
Siilk.  609.  .l  SMlk.o3I.  H.awk.  b. 
2.  c.  25.  a  106,  7.  Bac.  Ab.  in- 
dictment, )f.  3. 

(«)  Hardr.  324. 
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there  is  do  foundation  for  such  a  proceeding.  {v>)  And,  therefore, 
iihas  been  bolden,  that  the  substitution  of  the  word  indicari  instead 
odndictari^  in  the  recital  of  the  preaaible  of  the  statute  of  hue  and 
cry,  in  a  writ  founded  upon  that  provision*  was  fatal,  but  this  is 
liable  to  question  upon  the  ground  that  so  small  an  alteration  could 
not  be  deemed  a  variance,  (x)  Indeed  it  has  been  holden  in  a  de- 
claration upon  the  same  statute,  that  if  in  reciting  the  preamble, 
<^  the  burning  of  houses^'  be  expressed,  though  the  act  speaks  only 
of  anons  generally,  it  will  be  sufficient;  (y)  and  in  the  case  of  the 
slander  of  an  earl  upon  2  Ric.  II.  c.  5.  it  is  good  if  the  declaration 
mention  ^'earls''  only,  though  the  preamble  professes  to  recite 
^^  other  great  officers."  {z)  By  these  decisions,  the  authority  of  the 
former  seems  to  be  considerably  shaken,  (a) 

But  it  is  more  material  to  consider  the  accuracy  with  which  ^'the 
purview  of  the  statute  must  be  stated,  because  this  recital  is  ne- 
cessary in  proceedings  on  a  private  enactment.  If  any  material 
part  be  omitted  or  misrecited,  the  indictment  will  be  bad,  because 
it  will,  in  the  case  of  a  public  act,  judicially  appear  to  the  court 
that  the  charge  is  professedly  grounded  upon  a  vitious  foundation. (6) 
Thus,  if  tlie  indictment,  in  case  of  forcible  entry,  substitute 
the  word  vi  for  manufarti^  (c)  if,  in  the  case  of  scandalum  magna- 
tum,  nuncia  be  used  instead  of  mendacia,  (d)  expelled  and  disscis* 
ed  for  expelled  or  disseised,  (e)  admitterent  for  amitteret,  (/)  it 
was  formerly  holden  that  the  proceedings  would  be  defective.  But 
it  seems  to  be  a  general  and  established  rule,  that  a  variance  which 
does  not  alter  the  sense  of  a  material  part  of  the  statute  will  not 
vitiate.  Thus  to  write  sea  of  Rome,  for  see  of  Rome,  in  the  recital 
of  an  oath  prescribed  by  a  statute,  I  do  declare  in  conscience,  in- 
stead of  I  do  declare  in  my  conscience,  maliciously  and  contemp- 
tuously for  maliciously  or  contemptuously,  or  in  aliqul  curia,  in- 
stead of  aliquibus  curiis,  arc  not  material  variances,  (g)  And 
notwithstanding  the  nicety  required  by  some  of  the  older  decisions 
just  cited,  the  strictness  formerly  required  is  now  considerably  re- 
laxed* {h)  For  the  present  rule  seems  to  be,  that,  if  the  variance 
consist  in  the  introduction  or  alteration  of  words  purely  superfluous 
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(»)  Holt.  662.  6  Mod.  62.  3  S-mIIc. 
531.  2  Salk.  609.  Hawk.  b.  2.  c. 
25.  s.  105.  Dae.  Ab.  Iiuiictment, 
H.  2.  Burn  J.  Indictment,  IX.  1 
Chitty  on  Pleading^,  356,  7. 

(x)  lint  56,  7.    3  Keb.  648,  662. 

(y)  3  Keb.  647, 8,  661,  2.  Sir  T. 
Jones,  51. 

(2)  Sir  T.  Jones,  50,  1.  3  Keb. 
647.  8,  661,  2. 

(rt)  Hawk.  b.  2.  c.  25.  s.  107. 

(/»)  1  IaI.  RAym.  332.  1  Donpl. 
97.  Hawk.  b.  2.  c.  25.  s.  101.  Bac. 
Ab.  Indictment,  H.  2. 

(r)  Cro.  Car.  93.    2  Bulstr.    2.T8. 


TTawk.  b.  2.  c.  25.  s.  101.     Bur.  Ah. 
Indicinirnt,  II.  2. 

((/)  4  Co.  l.\  13.  Hawk.  b.  2  c. 
25.  H.  101.  Bac.  Ab.  Indictment, 
II.  2. 

(e}  Cm.  Eliz.  697.  acr.  id.  307. 
coat,  and  see  lluwk.  b.  2.  c.  25.  s. 
108. 

('fj  Cro.  Jac.  1.'53. 

(^)  Cro.  Car.    135,  6.  523,  3.     I 
Vcni.    172.     P«Im.    5G5.    Sir    Wm 
Jones,    194.    liawk.  b.  2.    c.  25.  s, 
102,  C. 

(h)  Hawk.  b.  2.  c.  25.  s.  108. 
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and  unnecessary,  it  will  not  be  material,  unless,  indeed,  the  altera* 

tion  render  the  whole  repugnant  to  the  intent  of  the  statute;  for 

then  the  superfluous  words  cannot  be  rejected,  (t) 

[^81]       If^  any  defect  arise  in  the  recital  of  a  public  statute  which  there 

was  no  occasion  to  set  out,  and  the  indictment  would  be  good 

without  it,  if  the  indictment  conclude  generally  ^^  contrary  to  the 

form  of  the  statute  in  such  case  made  and  provided,''  we  have 

seen  that  the  recital  may  be  rejected  as  surplusage,  and  judgment 

may  be  given  against  the  defendant;  but  if  it  be  referred  to  as  the 

said  statute,  the  proceedings  will  be  altogether  defective,  {k)    As 

it  is  necessary  to  recite  private  statutes,  the  same  rule  will  not 

apply  to  them,  and  the  omission  of  the  word  said  cannot  aid 

them.    And  yet  in  one  respect  it  is  more  dangerous  to  misr^ite 

a  public  than  a  private  statute;  for  in  the  former  case,  the  court 

being  bound  ex  officio  to  take  cognizance  of  all  public  laws,  will 

of  themselves  notice  the  variance,  whereas  in  the  latter  it  must 

be  specially  pleaded  or  given  in  evidence,  under  a  plea  of  nul  tiel 

reeordj  for  the  court  will  presume  the  recital  to  be  correct,  until 

the  contrary  is  formally  shown.  {I) 

Of  statini;       We  have  now  to  inquire  how  far  the  indictment  must  state  the 

iiuh^st ^  ^^^^  ^^ ^^  offence,  so  as  to  bring  it  within  the  description  of  the 

tute.  statute,  both  as  to  circumstances  stated,  and  the  particular  terms 

used  by  the  legislature  in  framing  the  provision. 

It  is  a  general  rule,  that  all  indictments  upon  statutes  especially 
the  most  penal,  must  state  all  the  circumstances  which  constitute 
the  definition  of  the  offence  in  the  act,  so  as  to  bring  the  defendant 
precisely  within  it;  and  this  rule  applies  as  well  to  those  which 
take  away  the  benefit  of  clergy  from  offenoes  which  exist  at  com- 
mon law,  as  those  by  which  new  felonies  are  created,  and  a  con- 
clusion contrary  to  the  form  of  the  statute,  &c.  will  not  aid  a 
r«282]  defect  in  this  respect,  (m)  And  not  even  the  fullest  description* 
of  the  offence,  were  it  even  in  the  terms  of  a  legal  definition, 
would  be  sufficient  without  keeping  close  to  the  expressions  of  the 
litatute.  (n)  And,  therefore,  where  a  man  was  indicted  for  rob- 
bery ''  in  a  certain  king's /oottoay,  leading  from  London  to  Isling- 
ton,'' be  was  admitted  to  his  clergy,  because  the  statute,  (o) 
ivhich  takes  it  away  from  the  crime,  describes  the  place  as  ^'  in 
or  near  a  king's  highxcay^'^  which  ought  to  have  been  stated  in 
the  proceedings,  (p)  So  in  an  indictment  for  assaulting  with  in- 
tent to  rob  as  the  statute  {q)  states,  that  if  the  defendant  ^^  shall 

(i)  Hawk.  b.  2.  c  25.  8.  109.  4  Co.  170.    Staundf.  130,  b.    Fost.  423,  4. 

12,'  13.  Hard.  20.    IJycr,  304.    Kel.  8.   Com. 

(k)  Ante  276.    Doiigl.  94.    Fost.  Dig.   Justices,    G.    1.     1  Chitty  on 

572.    1  Stra.  214.    1  l>d.  Kaym.  382.  Pleading,  357. 
Cro.  Car.  232,  3.    2  Hale,   172,  3.         (n)  Fost.  424. 
Hawk.  b.  2.  c.  25.  s.  104.  (o)  23  Hen.  VHI.  c.  1. 

(/)  1  Ld.  Rjiym.381,  2.  1  Douglas         (p)  M«K>re,  5.    1  Hale,  535, 
97  in  notes.  (q)  7  Geo.  11.  c.  21. 

(m)  Hale,  517,  526,  535.    2  Hale, 
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with  any  ofiensive  weapon  or  instrument,  unlaivfully  and  malici- 
ously assault,  or  shall  by  menaces,  or  in  or  by  any  forcible  or 
violent  manner,  demand  any  goods  or  chattels,,  he  shall  be  ad- 
judged guilty  of  felony :^^  it  is  not  sufficient  to  state  an  assaulting 
and  menacing  with  intent  to  rob,  but  it  must  be  averred  either 
that  the  assault  was  made  with  an  offensive  weapon,  or  that 
money  or  goods  were  demanded,  (r)  So  in  an  indictment  foi^ 
aiding,  one  being  a  principal  maintainer  of  the  see  of  Rome, 
before  tlie  repeal  of  the  statute  of  pi*emunire  against  the  form  of 
the  statute,  {s)  if  the  words  ^^  upon  purpose,  and  to  the  intent  to 
rob,  set  forth,  and  to  extol,  the  authority,  &c.^'  were  omitted,  the 
omission  would  vitiate  the  proceedings,  {t)  So  if  a  conviction 
chaise  the  defendant  with  killing  deer  in  a  certain  place  whero 
they  have  been  usually  kept,  without  saying  ^^  inclosed  place,"  (tf) 
or  ^^  with  unlawfully  killing  fish,"  omitting  to  add  ^^  without  the 
consent  of  the  owner  of  the  water,"  {v>)  insuring  a  ticket  in  the 
lottery,  without  saying  "  the  state  lottery,"  (ar)  or  with  having*  a  [*28S] 
gun  in  his  house  when  the  words  of  the  statute,  are  use  to  keep  a 
gun  in  his  house^  (y)  it  will  be  invalid.  Where,  however,  a  pri- 
soner ousted  of  his  clergy  by  25  Hen.  VIII.  c.  3.  and  2  W. 
and  M.  c.  9.  is  indicted  for  felony  committed  in  another  county, 
it  is  not  necessary  to  state  in  the  indictment,  the  examination 
before  justices  in  the  first  county,  in  order  to  deprive  him  of  his 
clergy,  though  it  is  usual  to  write  in  the  margin,  that  it  is  for  a 
robbery  or  burglary  in  another  county,  (z) 

When  a  statute  contains  provisoes  and  exceptions  in  distinct 
clauses,  it  is  not  necessary  to  state  in  the  indictment,  that  the  de- 
fendant does  not  come  within  the  exceptions,  or  to  negative  the 
Erovisoes  it  contains,  (a)  Nor  is  it  even  necessary  to  allege,  that 
e  is  not  within  its  benefit  of  the  provisoes,  though  the  purview 
should  expressly  notice  them;  as  by  saying  that  none  shall  do  the 
act  prohibited,  except  in  the  cases  thereinafter  excepted.  (6)  For 
all  these  are  matters  of  defence,  which  the  prosecutor  need  not 
anticipate,  but  which  are  more  properly  to  come  from  the  pri- 
soner, (c)  Thus  in  an  indictment  against  the  receiver  of  stolen 
goods  on  5  Ann.  c.  31,  whereby  he  is  liable  as  for  a  misdemea- 
nour, if  the  principal  be  not  taken,  it  is  not  necessary  to  aver  that 


(r)   1  Leach,  264.     1  East.  P.  C.  Burr.   1037.     2  Stm.  1101.    1  East 

419.     2  Hale,  189,  190.  Rep.  646  in  iioies.     5  T.  U.  83.     1 

(0  lEliz.c.  1.8.25.  B!a.  Rep.  230.     Hawk.  b.  2.  c.  25. 

0)3  Dyer,  36S.    2  Hale,  193.  s.  112.     Bac.  Ab.  Indictment,  H.  2. 

(«)  2  Ld.  Raym.  791.  Burn.  J.  Iniliclment,  IX.     1  Chitty  on 

(w)  2  Burr.  679.  Pleading^,  357. 

(x)  1  T.  R.  222.  (6)  Poph.  93,  4.    Hawk.  b.  2.  c.  25. 

ly)  1  Show.  48.  8.  113. 

h)  1  Anders.  114.    1  Hale,  518.  (c)  2  Burr.  1037.    5  T.  R.  83.    1 

(a)  1  Sid.  303.  2  Hale,  171.    1  Lev.  Bla.  Rep.  230.     Hawk.  b.  2.  c.  25.  s. 

26.     Popb.  93,  4.    1  Burr.  148.    2  113. 
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the  principal  is  not  taken,  (d)  or  on  the  22  Geo.  III.  c.  58.  s.  1, 
to  state,  that  he  has  not  been  convicted,  (e)    So  also  in  an  indict* 
ment  for  not  going  (o  church,  it  is  not  necessar}*  to  aver  that  the 
defendant  had  no  reasonable  excuse  for  his  absence,  on  account  of 
tlie  words  in  the  act  (/)  ^^  having  no  reasonable  excuse  to  be  ab- 

P284]  sent;^'*  but  as  the  necessity  for  proving  the  excuse  lies  upon  the 
defendant,  (he  contrary  need  not  be  averred  by  the  prosecutor,  (g) 
But  on  (he  contrary,  if  (he  excep(ions  themselves  are  s(ated  in 
the  enacting  clause,  it  will  be  necessary  to  negative  them,  in  order 
that  the  description  of  the  crime  may  in  all  respec(s  correspond 
with  the  statu(e.  {h)  Thus  in  an  indictment  on  the  statute,  (i) 
which  enacts  that  if  any  person  shall  take,  receive,  pay,  or  put  off 
any  counterfeit  milled  money,  or  any  milled  money  whatsoever 
unlawfully  diminished,  and  not  cut  in  puces  for  a  lower  rate  thftn 
its  nominal  value,  he  shall  be  guilty  of  felony:  it  is  absolutely  ne- 
cessary to  state,  that  the  money  was  not  cut  in  pieces,  and  if  ihode 
words  be  omitted,  the  informality  will  be  fatal,  {k)  And  in  an 
indictment  upon  the  first  section  of  the  same  act,  for  keeping  a 
press  for  coinage,  or  other  crimes  thereby  created,  all  (he  excep- 
tions by  which  under  that  clause  the  possession  might  be  lawful, 
or  the  defendant  in  any  way  derive  authority  to  exculpate  hioi, 
must  be  expressly  negatived,  (l)  Upon  the  same  ground,  an  in- 
formation for  importing  goods  from  Holland  is  insufficient,  unless 
it  aver  that  they  were  not  of  the  growth  of  that  country,  (m) 

Convictions  upoif  penal  statutes  require  in  this  respect  much 
greater  strictness  than  indictments;  for,  in  general,  it  is  necessary 
to  show  by  negative  averments,  that  the  defendant  is  not  within 
anyi  of  the  provisoes  or  exceptions  of  the  statute,  (n)  It  has 
indeed,  been  said,  that  where  the  proviso  is  subsequent  to,  and 

[*285J  independent  of  the''^  enacting  clause,  it  is  unnecessary  to  negative 
its  exceptions;  (o)  but  this  seems  contrary  to  the  whole  course  of 
the  decisions.  The  reason  for  this  distinction,  may  be  that  the 
former  are  summary  proceedings  before  an  inferior  jurisdiction, 
and  do  not  afford  to  the  defendants  those  advantages  that  the  com* 
mon  course  of  law  allows  them;   and,  therefore,  it  is  reasonable 


(rf)  2  Ld.  Rayra.  1378. 

((•)  5  T.  U  83.    2  Leacli,  573. 

(/)  1  Kliz.  c.  2. 

iff)  Hawk.  b.  c.  25.  s.  112. 

(/I)  2  ilalc,  170.  1  Burr.  148.  Fost 
430.  1  Ba3t  Hep.  646  in  notes.  I 
T.  U.  144.  1  Lev.  26.  Com.  Dig. 
Action  stutute.  1  Cliitty  on  Plead- 
inpr,  357. 

(/)8  8c  9  W.  III.  c. 26. 9. 6. 

(k)  1  Leach.  102. 

(/)  Fost.  430.    where  sec  Indict- 


ment. 1  Burr.  148.  1  East,  P.  C. 
167. 

(m)  Hardr.  217,  8.  Vin.  Abr.  In- 
formation,  F.  6. 

(n)  1  East,  639.  1  Burr.  148,  613. 
2  Burr.  1037.  1  Stra.  66,  496.  1 
Bla.  Hep.  230.  6  T.  R.  559.  Dour. 
345.  2  Ul.  Raym.  1386,  1415.  1 
Saund.  262,  a.  n.  I,  Hawk.  b.  2.  c.  25. 
B.  113.     Bac.  Ab.  Indictment,  H.  ^ 

(o)  2  Stra.  1101.  Burn,  J.  Irnltct- 
ment,  I.V. 
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that  it  should  appear  on  the  face  of  the  proceedings,  that  they 
have  no  statutahle  defence  on  which  they  can  rely,  (p) 

Where  the  prohibiting  statute  is  recent,  it  is  usual  to  allege  eX' 
pressly,  that  the  offence  was.  committed  after  the  making  of  the 
statute,  but  where  the  statute  is  ancient,  this  is  not  usual,  and  does 
not  seem  to  be,  in  any  case,  necessary,  (q)  And  though  where  a 
particular  time  is  limited  for  the  prosecution,  it  should  appear  on 
the  face  of  the  proceedings,  that  it  was  commenced  within  that  pe- 
riod, no  express  averment  to  that  effect  is  requisite;  (r)  so  in  set- 
ting fbrtb  the  description  of  the  defendant  in  those  particulars 
which  bring  him  within  the  purview  of  the  act  on  which  he  is  in- 
dicted, it  is  not  necessary  to  set  forth  the  place  where  those  things 
occurred,  which  bring  him  within  its  language.  Thus,  when  it 
was  high  treason  for  a  person  bom  within  the  realm,  and  in  Popish 
orders  to  come  into,  or  remain  in  the  kingdom,  there  was  no  need 
in  an  indictment  on  the  statute,  to  show  the  place  where  he  was 
bom  or  orflained.  (s)  And  it  has  also  been  holden,  tliat  it  is  suf- 
ficient in  describing  the  defendant,  to  say  that  he  being  so  and  so 
as  the  statute  mentions,  did  the  fact  without  any  more  positive 
averment,  that  he  was  in  that  office  or  situation,  (t)  And  where 
several  circumstances  are  mentioned  disjunctively*  in  a  statute,  any  P286] 
t>ne  of  which  is  sufficient  to  oust  Uie  offender  of  his  clergy,  it  is 
enough  to  charge  him  disjunctively  in  the  indictment.  Thus  in 
case  of  a  highway  robbery,  it  is  sufficient  to  aver  that  it  was  com- 
mitted in  or  near  the  highway,  for  they  are  part  of  the  description 
of  the  offence,  as  set  forth  in  the  statute,  {u) 

We  will  now  proceed  to  examine,  with  what  accuracy  the 
charge  must  coincide  with  the  peculiar  phrases  and  technical 
words  and  language  of  the  statute.  It  is  in  general  necessary,  not 
only  to  set  forth  on  the  record  all  the  circumstances  which  make 
up  the  statutable  defiuition  of  the  offence,  but  also  to  pursue  the 
precise  and  technical  language  in  which  they  are  expressed,  (to) 
And  upon  this  ground,  an  indictment  for  rape  must  contain  the 
word  ^'  ravished^'*  nor  will  any  expressions  of  force  and  carnal 
knowledge  excuse  its  omission,  {x)  So  in  an  indictment  for  per- 
jury, upon  the  statute,  {y)  the  word  '^  wilfully^'  must  be  inserted, 
because  it  is  part  of  the  description  the  act  gives  of  the  crime;  (z) 


(p)  Hawk.  b.  S.  c.  25.  s.  113.  Bac. 
Ab.  Indictment,  H.  2,  See  argu- 
ments, 1  East.  Rep   649. 

(9)  1  Burr.  366.  I  Saund.  309,  n. 
5.  1  Chitty  on  Pleading,  Z57.  GUb. 
C.  L.  &  B.  242. 

(r)  2  East,  333,  362. 

(0  Popb.  93, 4.  Hawk.  b.  2.  c.  25. 
s.  84,  1 12. 

(0  Cro.  Jac.  610.  2  Roll  Rep.  226. 
Moor,  606.  2  Leon,  5.  Hawk.  b.  2.  c. 
25.  8.  Ill,  112. 

(ti)  I  Hale,  535.    2  East,  P.  C.  785. 


(w)  Fost.  424.  Cro.  J.  607.  11 
Co.  58.  2  Hale,  170.  2  Leach,  1107. 
Hawk.  b.  2.  c,  25.  •<.  110.  Bac  Ab.  In- 
dictment, H.  2.  Hard.  21.  8T.B. 
SZ6. 

(t)  Hawk.  b.  2.  c.  23  8.  77.  Id.  c. 

25.  s  110.  Bac.  Ab.  Indictment,  H.  2. 

Cy)  5  Eliz  c.  9. 

(z)  1  Leach,  494,  n.a.  2  Hale,  87. 
Cro.  EJiz.  147,  2^1.  Cro.  Jac.  508. 
3  Inst.  167.  Show.  190.  2  Leon,  211. 
Kebl.  12.  Hawk.  b.  2  c.  25.  s.  110. 
Bac.  Ab.  Indictment,  H.  2. 
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though,  in  an  indictment  for  the  same  offence  at  common  lavf,  that 
precise  term  is  not  essential,  but  may  be  supplied  by  others,  which 
convey  the  same  idea,  (a)  And  in  an  indictment  upon  the  Black 
Act,  {b)  the  term  ^^  wilfully,''  is  also  essential  as  being  used  bj 
the  legislature,  and  ^^  maliciously''  will  not  suffice,  (c)  Upon  the 
same  principle,  indictments  upon  the  statute  5  &6  Edw.  VI.  c.  4. 

r*2871  f^^i*  striking  in  a  church,  omitting  the  words  with  ^^  intent*  to  strike," 
&c.  (d)  (or  forestalling  on  5&  6  Edw.  VI.  c.  14.,  not  eipressly 
stating  ^^  that  the  goods  were  then  coming  to  market  to  be  sold,"  (e) 
and  for  engrossing  on  the  same  act,  averring  that  the  defendant 
bought  so  much  corn,  instead  of  stating,  that  ^^  he  engrossed  by 
buying,  &c."  have  been  holden  to  be  invalid.  (/)  And  even  in 
a  commitment,  which  need  not  be  drawn  with  the  same  precision 
as  an  indictment,  upon  the  statute  7  Qeo.  II.  c.  21.  which  makes 
it  felony  to  assault  with  an  offensive  weapon,  or  by  menaces  to  de- 
mand money  or  goods,  it  was  holden  insufficient  to  state  a  mere 
assault  with  a  felonious  attempt  to  steal,  and  the  prisoner  was  ad- 
mitted to  bail,  (g)  And  so  necessary  has  it  been  deemed  to  pur- 
sue precisely  the  language  of  the  statute,  that  in  an  indictment 
against  traitors  for  the  actual  murder  of  the  king,  the  compassing 
and  imagining  is  laid  as  the  treason  in  the  terms  of  the  statute,  and 
the  king's  death  itself  laid  only  as  an  overt  act  of  treason,  (h) 

These  rules  respecting  the  exact  words  of  the  statute  by  which 
the  offence  was  created,  apply  equally  to  acts  of  parliament  by 
which  the  benefit  of  clergy  was  taken  away  from  offences  which 
existed  at  common  law;  for  if  the  crime  be  not  in  general  brought 
within  its  exact  words,  the  prisoner  can  receive  judgment  only,  as 
if  no  alteration  had  taken  place,  and  the  statute  had  never  been 
enacted,  (i) 

But  there  are  some  cases  in  which  this  verbal  strictness  has  been 
relaxed,  and  a  different  interpretation  pursued.     Thus  it  has  been 

P2g3i  holden,  that  in  an  indictment  against  an  accessary*"  before  the  fact 
in  murder,  the  words  "  excite,  procure,  and  move,"  were  equiva- 
lent to  '^  command,  hire,  or  counsel,"  which  are  us^d  in  the  sta- 
tute; (fc)  and  that,  therefore,  the  variance  was  not  material,  (l)  And 
the  reason  assigned  for  this  departure  from  the  general  princi[4e  is, 
that  the  statutes  respecting  accessaries  make  use  of  a  great  variety 
of  terms  to  designate  them,  and,  therefore,  they  may  all  be  ex- 


(a)  Id.  ibid.    1  Leach,  71. 

lb)  9  Geo.  I.e.  22. 

(c)  I  Leach,  493.  1  East.  P.  C. 
412. 

(a)  Cro.  Eliz.  231, 307,  697.  2  Le- 
on,  188.  Noy,  17L  Hawk.  b.  2.  c.25. 
s.  1 10.    Rue.  Ab.  Indictment^  H.  2. 

(e)  1  Rol.  Rep.  421.     Gilb.  L.  &  E. 
276.  Hauk.  b  2.  c.  25.  8.  110.  Bac. 
Ab.  Indictment,  H.  2. 


(/)  2  Leon,  39.  Hawk.  b.  2.  c.  23. 
8.  110.    Bac.  Ab.  Indictment,  H.  2. 

(^)5T.  R.  169.    2  Leach,  583. 

(A)  Kel.  8.  Hawk.  b.  2.  c.  25.  s. 
11  K  Bac.  Ab.  Indictment,  H.  2. 

(0  1  Hale,  525.  1  Saund.  135.  a.  n. 
3. 

(k)  4&5Ph.  &M,c.4. 

(0  1  Andep.  195.  Fost.  130.  1 
Hale,  521,  2. 
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pressed  by  ibeir  legal  import,  (m)  This  opinion  does  not  seem  to 
oave  ever  been  expressly  recognized  in  any  later  decision;  but  it 
has  been  holden,  that  an  indictment  upon  the  statute  for  obtaining 
money  under  false  pretences,  (n)  need  not  say  that  the  defendant 
fabtbf  pretended^  but  it  is  sufficient  if  it  be  stated,  that  the  defend- 
ant pretended,  and  then  to  aver  that  the  pretence  was  false,  and 
that  by  means  of  the/obe  pretencet  aforesaid,  the  money  was  ob* 
tained.  (o)  At  all  events,  however,  it  is  in  every  case  advisable  to 
attend,  with  the  greatest  nicety,  to  the  words  contained  in  the  act, 
for  no  others  can  be  so  proper  to  describe  the  crime;  the  excep- 
tions, if  any,  are  doubtful;  and  the  broad  principle  which  renders  a 
strict  adherence  essential  is  supported  by  too  strong  a  number  of 
decisions  to  be  shaken. 

It  has  been  said,  that  if  the  statute  be  particularly  recited,  the 
general  conclusion  contrary  to  the  form  of  the  statute  will  aid  a  sin- 
gle variance  from  its  precise  language,  or  an  omission  of  one  of  the 
circomstances  required  in  the  statute,  (p)  Because  it  is  urged, 
that  since  the  act  itself  is  set  forth,  and  the  defendant  charged  with 
having  acted  contrary  to  its  provisions,  the  crime  may  be  referred 
to  the  act  itself,  as  if  its  very  words  had  been  repeated,  {q)  But 
the  better  opinion  and  decisions  appear*  to  refute  this  doctrine,  (r)  [*289] 
which  leads  to  conclusions  so  singular  as  may  well  induce  a  sus- 
picion of  its  fallacy;  for  if  the  omission  of  one  material  circum- 
stance may  be  aided  by  the  statute  itself,  there  is  no  reason  why 
the  whole  description  of  the  offence  should  not  be  omitted,  and  so 
the  indictment  be  made  to  consist  only  of  a  recital  of  the  statute, 
and  an  allegation  that  the  defendant  has  broken  the  recited  provi-* 
sions.  By  this  means  it  would  be  left  to  the  jury  to  determine,  not 
only  of  the  truth  of  the  evidence,  but  whether  the  crime  proved 
amounted  in  law  to  that  prescribed  in  the  statute,  which  is  contra- 
ry to  that  line  of  separation  which  distinguishes  the  functions  of 
the  court  and  the  jury.  Besides  there  could  be  no  averment  of 
time  or  place  to  the  circumstance  omitted,  by  which  omission  alone 
the  indictment  would  have  been  rendered  invalid.  As,  however,  it 
has  never  been  usual  to  recite  the  statute,  this  point  has  very  sel- 
dom arisen,  and  is  in  point  of  practice  of  no  great  importance. 

It  was  formerly  holaen,  that  where  an  indictment  was  professed- 
ly framed  upon  a  statute,  and  concluded  contrary  to  its  form,  if 
the  terms  and  circumstances  of  the  act  were  not  pursued  with  suf- 
ficient accuracy,  it  could  not  be  maintained  at  common  law,  be- 
cause the  foundations  upon  which  the  proceedings  were  professedly 


(m)  Post.  130, 1.     1  Httle,  531, 3. ;  s.  63.    Bac.  Ab.  Indictment,  H.  3. 

but  see  Starkie,  214,  5.  2  Roll.  Rep.  227.    Sav.  33.    Dycr» 

(n)  30  Geo.  II.  c.  24.  312,4. 

{•)  2 Kaat,  30.    2  M. &  S. 379.  (»)  2  Hale.  192, 3, 170.   Dyer, 365, 

(/»)  Hawk.  b.  2.  c.  25.  s.  114.  Bac.  a.    1  Hale,  517, 525.  Hard.  20.    1  T. 

Ab.  Indictment,  H.  2.  R-  251.   2  Rol.  Ab.  81.    1  Saund.  135. 

(9)  Hawk.  b.  2.  c.  25.  8. 114.  c.  23.  n.  3. 
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founded,  proved  to  be  defective,  (s)  But  it  is  now  perfeGtIjr 
settled,  that  the  conclusion  may  be  rejected  as  surplusage,  and  that 
where  the  indictment  upon  the  facts  stated  could  have  been  sup- 
ported at  common  law,  judgment  may  be  given  against  the  de- 
fendant for  the  common  law  offence,  as  if  no  cumulative  provision 
had  been  enacted,  (t) 
or  the  But"^  wlienever  the  offence  is  entirely  created  by  statute,  and 

conclusion  jjj  ^^j  gjjjj  ^t  common  law,  it  is  always  necessary  to  conclude 

cont.  form  '  '^  ^ 

8tat. 


[*290] 


the  indictment,  information,  or  presentment  ^'  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided ;^^  and,  if  this  clause 
be  omitted,  the  proceeding  is  altogether  bad,  and  uo  judgment  can 
be  given  against  the  defendant,  (u)  And  the  same  rule  applies 
where  an  offence  at  common  law  is  made  a  crime  of  a  higher  na- 
ture, as  where  a  misdemeanor  is  made  a  felony,  or  a  felony  trea- 
son, (w)  So  where  the  offence  existed  at  common  law,  and  an 
additional  punishment  is  inflicted  by  a  statute,  this  averment  should 
be  inserted,  for,  if  omitted,  the  offender  can  receive  judgment  only 
for  a  common  law  punishment,  and  not  for  (hat  prescribed  by  the 
statute,  (x)  But  where  the  offence  existed  at  common  law,  and 
a  statute  under  particular  circumstances  deprives  the  offender  of 
some  benelit,  as  of  clergy,  to  which  he  was  at  common  law  enti- 
tled, ihe  averment  would  be  unnecessary,  for  the  statute  neither 
creates  a  new  offence,  nor  adds  a  new  penalty;  and  it  cannot  be 
said  with  propriety,  that  the  offence  was  committed  contrary  .to  the 
provisions  of  such  an  enactment,  {y)  But  the  averment  in  such 
case,  though  unnecessary,  would  not  prejudice,  but  may  be  reject- 
ed as  surplusage,  (z)  because  though  the  statute  does  not  inflict 
a  new  punishment,  it  takes. away  an  old  privilege,  (a)  So  if  a 
statute  merely  alters  a  rule  of  evidence  for  the  discovery  of  a  par- 
[*29]]  ticular  species*  of  crime,  as  for  concealing  the  birth  of  an  illegiti- 
mate child,  (b)  this  averment  though  harmless  is  not  requisite,  (c) 
And  where  the  offence  existed  at  common  law,  and  is  declared  by 
a  statute  as  25  Edw.  III.  concerning  treasons,  the  same  observa- 
tion will  apply,  and  the  averment  may  either  be  omitted  or  in- 


(*)  Cro.  Eliz.  231.  307,  697.  Nov, 
171,  2.  Cro.  Car.  654.  2  Uo).  Ab.  82. 

(f)  2  Hale,  191.  Alleyn,  42.  3. 
I  Salk.  212,  213.  5  1\  Jl.  162.  2 
Leach,  584.  2  Salk.  490.  1  Ld. 
llavm.  149.  2  Ld.  U.iym.  1 163.  4  T. 
U.  202.  1  S4und.  135.  n.  3.  Hawk, 
b.  2.  c.  25.  8.  115.  Bac.  Ab.  Indict- 
ment, H.  2.     Burn  J.  Indictment,  IX. 

(u)  1  Hale,  172,  189,  192.  Doiigl. 
441.  1  Salk.  370.  13  East,  258.  5 
Mod.  307.  2  Ld.  llaym.  1104.  1 
Saiind.  135.  a.  n.  3,  4.  Hawk.  b.2.  c. 
25.  s.  116.  c.  23.  s.  99.  Bac.  Ab.  In- 
dictment,  H.  4  Burn,  J.  Indictment 
IX.Ci-o.C.C.  39.  1  Chilly  on  Plead- 
ing,  358. 


(w)  2  Hale,  189.  Hawk.  b.  2.  c. 
25.8.  116.    1  Salk.  370. 

(x)  2  Hale,  190.  1.  Saund.  135.  a. 
n.  6.    2Ro!l.  Abr.  82. 

(jj)  2  Hale,  190.  1  Saund.  135,  a. 
n.3. 

(r)  2  Hale,  190.  Alleyn.  43.  1 
Salk.  21*2,  3  5  T.  R.  162.  2  Leach, 
534.  2  Sulk.  460.  1  Ld.  Ray  m,  1163. 
4T.  R.  202.  1  Saund.  135.  n.  3. 
Hawk.  b.  2.  c.  25.  s.  1 15.  Buc.  Ab.  In- 
dictment, H.  2.  Burn  J.  Indictment, 
IX. 

(a)  2  H  »le,  190. 

(6)  21  Jac.  1.  c.  27. 

(c)  2  Hale,  190,  288.  Kel.  32. 
Hawk.  b.2.  c.  46.8.  43. 
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serted.  (d)  Where  there  are  two  statutes  which  relate  to  the  offence, 
there  have  been  various  distiDCtions  taken  respecting  the  conclu- 
sion against  the  form  of  the  statutes  in  the  plural,  or  statute  in  the 
singular  only.  Thus  it  was  formerly  holden  by  several  authori- 
ties, that  where  an  offence  is  prohibited  by  several  independent 
statutes,  it  was  necessary  to  conclude  in  the  plural;  (e)  but  now 
the  better  opinion  seems  to  be,  that  a  conclusion  in  the  singular 
will  suffice,  and  it  will  be  construed  to  refer  to  that  enactment 
which  is  most  for  the  public  benefit.  (/ )  And  where  a  statute  is 
discontinued  or  expires  by  effluxion  of  time,  and  is  revived  by  an- 
other, and  also  where  a  temporary  act  is  made  perpetual,  the  con- 
clusion in  the  singular  will  be  sufficient,  (g)  though  it  is  said 
to  be  safer  to  conclude  in  the  plural,  (h)  So  if  a  statute  qualify 
the  manner  of  proceeding  upon  a  former  act,  without  altering  the 
substance  of  its  purview,  the  indictment  against  the  form  of  the 
statute  will  be  valid,  (i)  But  where  one  statute  creates  the  of- 
fence, and  another  directs  the  penalty,  the  indictment  should  con- 
clude in  the  plural,  {k)  This,  however,  in  the  case  of  a  peiral  ac- 
tion, has  been  recently  holden  not  to  be  requisite.  ({) 

A*  distinction  was  formerly  taken  between  the  case  where  an 
offence  is  prohibited  by  two  statutes,  and  where  the  indictment  can- 
not be  supported  upon  one  singly,  as  where  by  a  subsequent  pro- 
vision it  is  enacted,  that  a  former  statute  shall  be  executed  in  a  new 
case,  or  an  additional  penalty  inflicted,  (m)  But  according  to  the 
later  opinions,  even  in  this  case,  a  conclusion  in  the  singular  will  be 
valid,  (n)  And  where  one  statute  continues  a  former  in  part,  (o) 
or  explains  what  was  doubtful,  (p)  or  regulates  its  operation,  (q) 
the  conclusion  should  be  in  the  singular,  and  this  will  be  more  im- 
portant as  it  is  laid  down,  that  where  the  plural  is  used  instead  of 
the  singular,  the  mistake  will  be  fatal,  (r)  In  order,  therefore, 
to  avoid  the  danger  of  a  mistake,  and  the  trouble  of  investigating 
the  subject,  it  was  seriously  recommended  by  grave  authorities,  to 
state  the  conclusion  in  Latin  contra  formam  statut.  which  might 


[*292] 


(d)  3  Hale,  189. 

(c)  Cro.  Jac.  142.  2  Leon.  5.  Al- 
Icyn,  49,  50.    2  Bulst.  258. 

CfJ  1  Hale,  173.  Sid.  348.  Owen, 
135.  2  Leach,  827.  1  Dyer,  347.  a. 
4  Co.  48.    Hawk.  b.  2.  c.  25.  s.  1 17. 

(g)  2  Hale,  173.  1  Lutw.  212.  1 
Saund.  135.  n.  3.    2  Kast,  P.  C.  601. 

(A)  2  HjIc,  173.  Hawk.  b.  2.  c. 
25.8.117. 

(f)  Yelv.  116.  Cro,  Jac.  187.  Hawk, 
b.  2.  c.  25.  8.  117.  Bac.  Ab.  Inclict- 
ment,  H.  5.    Burn  J.  Indictment,  IX. 

(*•)  2  East  Rep,  339.  Owen,  135. 
2  Hale,  173.    Cro-  Jac.  142. 

(/)  7  East,  520,  1.    G  Mod.  17. 


(to)  Cpo.  Jac.  142.  2  Hale,  173.  2 
Leon,  5. 

(n)  5   Mod.   191.     3  Lev.  61.     1 
Lutw.  212.  Hawk.  b.  2.  c.  25.  s.  117. 

(o)  Cro.  Eliz.  750. 

l/i)  2  Saund.  377.  n.  12.  1  Saund. 
135.  n.  3. 

(7)  Cro.  Jac.  187. 

(r)  Yelv.  1 16.  Cro.  Car.  187.  Hawk, 
b.  2.C.  25.  s.  117. ace.  2  Hale,  173  con- 
tra ;  and  yet  why  not  Reject  the  un- 
necessary  allegation  of  the  plural,  as 
in  cases  where  an  indictment  conclu- 
ding against  tiie  statute,  is  held  good 
at  common  law,  ante  238,  9. 
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stand  for  either  statuti  or  statutorum.  (s)  But  this  easy  mode  of 
evading  the  difficulty  is  destroyed,  now  that  all  indictments  mast 
be  in  English,  and  no  abbreviations  are  admitted,  (t) 


Having  thus  considered  the  forms  of  indictments,  and  the  prin- 
cipal rules  by  which  they  are  governed,  we  have  now  only  to  take 
P293]   notice  of  some  circumstances  which  may*  arise  afler  their  present- 
ment, from  their  length,  or  the  deficiency  of  any  of  their  requisites. 
Conse-  Where  the  indictment  is  of  a  vexatious  length,  the  court  will  re- 

quences  of  f<^r  it  to  the  master  to  see  what  part  of  the  record  was  unnecessa* 
unnecessa-  ry,  and  make  an  order  that  the  clerk  of  the  peace  shall  pay  the 
&^  *afj*'  expense  of  the  unnecessary  matter;  (w)  as  where  an  indictment 
dictinent!   removed  by  certiorari  from  the  quarter  sessions  for  Middlesex,  ap- 
peared to  be  of  an  improper  length,  stating  all  the  continuances  in 
the  former  prosecution,  &c.  which  is  rendered  unnecessary  by  the 
express  words  of  the  statute,  23  Geo.  II.  c.  11.  s.  1.  it  was  order- 
ed, that  it  should  be  referred  to  the  master  to  see  what  part  of  the 
record  was  unnecessary,  and  that  the  clerk  of  the  peace  should  pay 
the  expense  incurred  by  the  insertion  of  the  extra  matter,  (to) 
And  if  the  indictment  be  defectively  drawn  by  the  clerk  of  the 
peace,  he  must  draw  another  without  receiving  a  further  fee, 
which  in  strictness,  when  for  treason  or  felony,  is  only  two  shil- 
lings for  drawing  each  indictment;  (x) -though  there  is  no  precise 
limitation  of  the  fees  for  drawing  indictments  fbr  misdemeanors,  (y) 
He  is  also  liable  to  punishment,  if  he  conceals  or  discharges  the 
indictment,  (z)  or  is  guilty  of  extortion,  (a)     And  it  seems  ques- 
tionable, whether  the  clerk  of  assize  has  such  a  lien  on  the  record 
of  an  indictment,  as  to  justify  the  detention  thereof,  even  for  his 
reasonable  fees,  {b)  his  proper  remedy  being  an  action,  (c) 
When  a         ''  ^*"^  ^®  proper  here  also  to  inquire  what  variance  will  be  fa- 
variance     tal.     We  have  already  seen  with  what  seeming  accuracy,*  time, 
will  be  fa-  place,  sums,  magnitude,  quantity,  and  value,  must  be  described; 
^*^'  but  a  variance  in  the  evidence  from  these  points  will  never  be  ma- 

["^294]  terial,  unless  the  essence,  or  degree  of  the  offence,  consists  in  their 
correctness,  {d)  But  where  time  is  laid  as  part  of  the  substance 
of  the  charge,  as  in  case  of  burglary,  we  Have  seen  that  such  a 
mistake,  as  will  vary  the  nature  of  the  crime,  will  be  fatal,  (e) 


(*)  Hawk.  b.  2.  c.  25.  s.  H7.  1 
Hale,  170. 

(t)  4  Geo.  II.  C.26.  6  Geo.  H.  c.  6. 

(14)  Dougl.  193,  4.  1  Mod.  249.  3 
Stra.  1026.  1  Leach,  201.  R.  T.  H. 
203.    2  Barnard,  1.    HuUock,  644. 

(w)  1  Dougl.  193,  4. 

(x)  10  &  11  W.  III.  c.  23. 8.  7  &  8. 

(y)  Burn  J.  Indictment  X.  Dick  J. 
Clerk  of  the  Peace.  ladictment  VI. 


(r)  22  &  23  Car.  U.  c.  22.  s.  9.  4 
&  5  W.  &M.C.  24.  8.  4.  3  Geo.  f.  c. 
15.     1  Leach,  201.  Dougl.  193,  4. 

(fl)  Co.  Lit.  368,     2  Rol.  Ab.  263. 

(b)  Dougl.  193, 4>  note  26.  1  Leach, 
201. 

(c)  1  Ld.Baym.  703, 

(^  2  Hale,  291, 2, 3.    H»wk.  b.  2. 
c.  46.  s.  179,  and  see  ante,  200, 224. 
(e)  Ante,  219. 
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And,  it  is  a  general  rule,  that  wherever  an  allegation  may  be 
wholly  struck  out  of  an  indictment  without  injury  to  the  charge, 
it  may  be  rejected  as  surplusage.  (/) 

We  have  already  seen  the  degree  of  accuracy,  with  which  a 
statute  must  be  recited.  With  respect  to  pleading  other  docu- 
ments, much  must  depend  upon  the  mode  in  which  the  indictment 
professes  to  describe  the  instrument,  and  the  importance  of  the  in* 
strument  to  the  essence  of  the  crime.  Thus,  where  it  is  mere 
matter  of  inducement,  a  substantial  description  will  suffice,  and  a 
technical  and  formal  variance  will  not  be  fatal  ;  as  in  an  indict- 
ment for  perjury,  committed  upou  the  trial  of  an  indictment  for  an 
assault,  if  the  latter  proceeding  is  set  forth,  and  the  word  depair- 
td  used  for  dtspairedyX\\t  mistake  will  not  be  material,  (g)  But 
then  no  phrase  must  be  used,  which  by  legal  intendment,  profes- 
ses an  exact  recital,  as  ^^  to  the  tenor  and  effect,"  or,  '^  aforesaid," 
or  ^^  in  the  words  and  figures  following,"  but  ^^  in  manner  and 
form  following,  that  is  to  say,"  which  do  not  compel  a  literal  pre- 
cision. (A)  And  even  under  the  word  ^'  tenor*'*  in  an  assignment 
of  perjury,  the  term  tmdertood  instead  of  undentood^  is  not  a  fatal 
mistaKe,  (t)  because  it  does  not  alter  the  sense,  by  changing  one 
word  for  another.  For  the  same  reason  ^'  recdvd^'*  instead  of 
^'  receked^'**  in  setting  forth  a  forged  bill  of  exchange,  and  Segrave  \^295] 
for  Seagraotj  on  a  plea  of  nvi  tiel  record^  have  been  holden  imma- 
terial, (k)  So  the  introduction  of  the  word  if  into  the  statement 
of  a  writ  to  the  sheriff,  in  case  of  bribery  at  an  election,  will  not 
prejudice,  but  may  be  rejected  as  surplusage.  (/)  And  in  an  in- 
dictment for  perjury,  in  a  bill  in  chancery,  the  mistatement  of  the 
title  of  the  party  to  whom  it  was  directed,  will  not  vitiate,  (m) 

But  wherever  it  is  necessary  to  set  forth  an  instrument  with  pre- 
cision, as  that  on  which  the  charge  is  founded,  any  variance  be- 
tween the  recital  and  the  instrument  produced  in  evidence,  which 
varies  the  sense,  will  be  fatal.  Thus,  where  a  judgment  is  the 
ground  of  proceeding,  and  it  is  stated  to  have  taken  place  in  the 
wrong  term;  (n)  where,  in  an  indictment  for  perjury  in  setting 
forth  the  Nisi  Prius  roll,  the  name  of  the  associate  is  mistaken:  (o) 
where  a  word  is  supplied  in  an  assignment  of  perjury  committed 
in  an  information  before  a  justice,  though  in  order  to  complete  the 
sense;  (jp)  and  where  in  an  action  for  malicious  prosecution,  the 
acquittal  is  alleged  to  have  taken  place  ''  on  Wednesday  next  af- 
''  ter  15  days,  &c.  in  the  court  of  our  lord  the  King,  before  the 
^^  King  himself  at  Westminster,  before  the  Lord  Chief  Justice," 
when  it  appears  from  the  record,  that  the  trial  was  at  Nisi  Pri- 

if)  Ante,  238.  (/)  1  T.  R.  235. 

(g)  1  Leach,  192.    Dougl.  193,  4.  (m)  1  T.  K.  238. 

(A)  Id.  ibid.  Dougl.  97,  193,  4.  (n)  1  Hen.  BU.  49. 

(0  1  Leach,  134.    Dougl.  193,  4.  (o)  1  Esp.  Kep.  98,  9. 

(i)  1  Leach,  145.    2  Stra.    889.  (p)  1  Campb.  404. 
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US,  (q)  the  proceedings  have  been  regarded  as  altogether  errone- 
ous. And  thus,  not  to  multiply  instances,  in  all  prosecutions  for 
forgery,  (r )  perjury,  (5)  blasphemy,  {t)  seditious  words,  (u)  libels, 
Sfc.  (tff)  where  the  indictment  is  founded  upon  the  very  terms  and 

P2961  expressions  employed  by  the  defendant,  and*^  which  must  be  set 
out  on  the  record,  any  error  by  which  the  sense  is  affected,  will  be 
material.  And  the  scrupulous  nicety  in  these  respects  has  beeo 
carried  to  so  great  a  length,  that  if  the  pronoun  ^'  T'  be  inserted 
in  the  description  of  a  will  forged  by  the  defendant,  he  will  be  en- 
titled to  an  acquittal,  {x)  So  though  an  indictment  be  not  found- 
ed on  any  written  document,  yet  if  the  evidence  vary  materially 
from  the  facts  charged,  the  indictment  cannot  be  supported;  (y) 
and  therefore  where  an  indictment  for  obtaining  money  by  false 
pretenoes  stated  that  the  defendant  pretended  ^^  that  he  had  paid  a 
sum  of  money  into  the  Bank  of  England,"  and  the  evidence  was 
that  the  defendant  said  generally,  ^^  that  the  money  had  been  paid 
into  the  Bank  of  England,'^  this  was  held  a  fatal  variance,  {z) 

If  an  indictment  charge  the  defendant  with  two  separate  and 
distinct  acts,  as  composing  and  publishing  a  libel,  it  is  not  necessa- 
ry to  prove  both  facts;  but  he  may  be  found  guilty  of  that  only 
which  is  shown  in  evidence  against  him.  (a)  But  this  does  not 
extend  to. indictments  for  perjury,  where  the  whole  matter  of  the 
defendant's  false  testimony  must  be  set  forth,  and  where  if  the  least 
^  part  of  one  entire  assignment  be  unproved,  be  cannot  be  convict- 
ed, {b)  An  indictment  for  perjury  at  the  assizes  may,  however, 
allege  the  oath  to  have  been  taken  before  one  of  the  judges  in  the 
commission,  though  the  names  of  both  are  inserted  in  the  cap- 
tion, (c) 

If  the  prosecutor  state  the  crime  to  have  been  committed  in  the 
dwelling  house  of  a  third  person,  and  mistake  the  name,  the  er- 
ror will  be  material,  (d)  So  if  in  an  indictment  for  housebreaking 
the  name  of  the  owner  be  wrongly  stated,  the  error  wilf  vitiate,  (e) 

[^297]  And  on  the*  statute  S  and  4  William  and  Mary,  c.  9.  for  stealing 
goods  from  furnished  lodgings,  no  indictment  can  be  supported, 
unless  the  contract  for  the  letting  be  proved  as  stated  in  the  in- 
dictment, (f)  We  have  already  seen  in  what  cases  unnecessary 
allegations  will  be  fatal,  unless  duly  proved,  and  when  they  may 
be  rejected  as  surplusage,  (g)  And  the  operation  of  defects  in 
particular  parts  of  the  indictment,  have  abo  been  examined  in  con- 

(9)  2  Campb.  193.  (a)  2  Campb.  583,  646^ 

(r>  \nte,  233,  4.  (d)  2  Camp.  134. 

(0  Ante,  234.  (c)  1  Leach,  150.  14  East,  218.  in 

(f)  Fosr,  2  vol.  notes. 

«)  Post,  2  vol.  (d)  1  Leach,  351.    1  East,  P.  C 

w)  Ante,  235.  415. 
(x)  1  Leach,  448.  («•)  1  Salk.  385. 

(y)  1  Campb.  494.  ffJ  2  Leach,  545. 

(i)  Id.  ibid.  (j-)  Ante,  238. 
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sidering  the  particular  rules,  by  which  each  clause  and  allegation 
is  affected. 

It  seems  to  be  settled  both  by  the  express  exceptions  of  the  stat-  Of  amend- 
utes  of  amendments,  and  the  current  of  authorities,  that  indict-  P^P^"  ^ 
ments  are  not  within  their  operation;  and  they  therefore  stand  J^ents' 
upon  the  same  principles  with  respect  to  amendment,  as  those  to 
which  all  pleadings  were  subject  at  common  law.  {h)    And  as  the 
indictment  is  the  finding  of  a  jury  upon  oath,  it  cannot  be  amended 
by  the  court  without  the  concurrence  of  the  grand  inquest,  by 
whom  it  is  presented,  (i)     To  this  rule,  however,  there  is  an  ex- 
ception in  case  of  indictments  removed  from  London,  because  by 
the  charters  of  that  city  only,  the  substance  of  the  record  can  be 
removed  from  it,  and  the  original  remains  a  certain  guide  for  the 
amendment,  (k)    And  it  is  the  common  practice  for  the  grand  ju- 
ry to  consent  at  the  time  they  are  sworn,  that  the  court  shall  amend 
matters  of  form,  altering  no  matter  of  substance;  and  mere  infor- 
malities may,  therefore,  be  amended  by  the  court  before  the  com- 
mencement of  the  trial;  (l)  though  it  was  formerly  the  practice"*    [^296] 
to  award  process  to  the  grand  jury  to  come  into  court  and  amend 
them,  (m) 

But  criminal  informations  which  are  not  found  upon  the  oath  of 
a  jury,  may  be  amended  by  the  court,  and  even  by  a  single  judge 
at  chambers,  at  any  time  before  trial:  (n)  and  a  mere  clerical  er- 
ror in  the  caption,  and  not  the  body  of  the  information,  may  be 
rectified  even  after  verdict  (o)  And  the  reason  assigned  for  this 
difference  is,  that  the  latter  are  originally  framed  by  an  officer  of 
the  crown,  while  the  former  are;the  accusations  of  a  number  of  men 
sworn  to  inquire,  and  to  decide  according  to  evidence.  (p>  This 
reason  seems  decidedly  to  establish  the  position,  that  no  inaictment 
is  amendable  by  the  court,  withoiit  leave  of  those  by  whota  it  is 
found;  but  it  has  been  said  that  whenever  amendments  are  made 
by  the  common  law,  there  is  no  distinction  between  crimi- 
nal and  civil  cases;  (a)  and  a  distinction  has  been  suggested  be- 
tween feloiiies  and  misdemeanors,  and  that  an  amendment  is  al- 
lowable in  the  latter,  though  not  in  the  former,  (r )  But  it  is 
manifest  that  every  description  of  indictment  is  alike  the  finding 
of  a  grand  jury,  and  the  reason  being  similar,  the  conclusion  can- 
not vary.     It  must  indeed  be  granted,  that  instances  are  to  be 


(A)  4  BniT.  2569,  2570.  3  Mod. 
167.  ;1  Keb.  252.  2  Lord  Raym. 
1061, 1307.  2  Stra.  1026.  R.  T.  H. 
203.  12  Mod.  229.  6  Mod.  281.  1 
Salk.  51, 2.  1  Hale,  193  Hawk.  b.  2. 
c.  25.  s.  97.  Bac.  Abr.  Indictment,  G. 
11.  Cro.C.C.  44. 

(i)  4 Burr.  2570.  Hawk.  b.  2.c.  25. 
8.  98.    6  Mod.  281. 

{k)  1  Keb.  252.  Hawk.  b.  2.  c. 
25.  8.  97.  Bac.  Abr.  Indictment,  H.  11. 

Crim*  Imw. 


(/)  Hawk.  b.  2.  c.  25.  8.  98,  Bac. 
Abr.  Indictment,  H.  11. 

(m)  Id.  ibid.  Cro.  C.  C.  44. 

(n)  4  Burr.  3527,  2568,  9.  12 
Mod.  229.  6  Mod.  281.  1  Stra.  185. 
1  Salk.  47,  50.  2  Stra.  871.  1  Leo. 
189.  4T.R.457. 

(o)  3  Mod.  167. 

(/>)4Burr.  2569,  2570. 

{q)  1  Saund.  250,  d.  note  1. 

(r)  SUrkie  252, 3,  4,  5. 
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found.,  where  the  court  have  taken  upon  themselves  to  amend;  («) 
but  these  cases  prove  nothing  in  favour  of  the  distinction,  as  they 
are  for  capital  felonies;  and,  therefore,  if  they  show  any  thing, 
they  prove  that  criminal  proceedings  may,  in  any  case,  be  amend- 
ed; which  can  never  be  contended  at  the  present  day.  Upon 
principle,  therefore,  as  well  as  the  current  of  authorities,  it  seems, 
that*  no  indictment  can  be  amended  without  the  consent  of  the  ju- 
ry, who  act  as  accusers. 

When  the  indictment  or  the  caption  is  defective,  the  court  have 
a  discretionary  power  to  quash  it  immediately,  or  to  oblige  the  de- 
fendant to  plead  or  demur,  which  rests  entirely  with  themselves,  {t) 
But  though  this  is  matter  for  their  discretion,  they  are  guided  by 
certain  rules,  in  its  exercise,  which  v^e  shall  proceed  to  examine.  («*) 
The  application  may  be  made  to  the  court  either  by  the  prosecu- 
tor or  the  defendant;  or,  any  one,  as  amicus  curtcs  may  suggest  the 
error  to  the  court,  in  order  that  they  may  exercise  their  discre- 
tion, (w) 

When  the  application  is  made  by  the  prosecutor^  the  court  will 
not  quash  the  indictment  as  a  matter  of  course,  unless  it  appear  to 
be  clearly  insufficient;  {x)  nor  even  then  after  the  defendant  has 

E leaded,  unless  another  good  indictment  has  been  found  against 
im;  (y)  nor  where  he  has  been  put  to  extra  expense,  unless  the 
costs  are  first  paid  him.  (a)  But  where  the  indictment  is  insuffi- 
cient, and  the  defendant  is  not  put  to  inconvenience,  the  court  will 
quash  it  upon  the  motion  of  the  prosecutor  without  the  consent  of 
the  defendant,  though  it  is  for  a  crime,  in  which  they  never  show 
the  same  indulgence  upon  the  application  of  the  prisoner,  (a)  And 
if  an  indictment  removed  by  certiorari  is  at  issue,  and  the  prose- 
cutor procures  another  indictment  to  be  found,  alleging  the  first 
to  be  defective,  the  court  will,  by  consent  of  ail  parties,  order  the 
first  to  be  quashed,  and  the  second  to  be  substituted  in  its  place, 
and  to  stand  in  the  same  condition.*  (b)  But  otherwise  in  case  of 
removal  by  certiorari,  the  court  will  not  quash  the  indictment  af- 
ter the  forfeiture  of  the  recognizance,  by  neglecting  to  carry  down 
the  record  for  trial,  (c) 

When  an  information  is  filed  by  the  •Sttomey  General  ex  officio, 
the  court  will  quash  it  upon  motion,  if  they  see  cause;  but  if  it  be 


{*)  11  Hen.  VI.  f.  2  and  f.  U.  2 
Bulst.  35,  6  Mod.  285.  Sec  nho  ca- 
ses.   1  Stiund.250.  d.  e.  note  1. 

(r)  2  BuiT.  1127.  1  Sid.  54, 
347.  1  Sblk.  372.  2  Kcb.  128.  Cro. 
Car.  584.  Palm.  389.  1  Wils.  325. 
2  East,  226.  2  Sess.  Cus.  1.  Hawk, 
b.  2.  c.  25.  s.  146.  (3om.  Dig.  Indict- 
ment. H.  Bac.  Abr.  iiulictment,  K. 

(m)  4  Burr.  2539. 

(w)  Comb.  13. 

(x)  Dougl.  249.  Com.  Dij.  Indict- 
ment,  H. 


(y)  2  East  Rep.  226.  1  Leacb,  11 . 
6  Mod.  262. 

(2)  3  Burr.  1469.  2  Stra.  946.  Com. 
Dig.  Indictment,  H.  Bac.  Abr.  Indict- 
ment, K.  MSS.  Mich.  Term.  53  Geo. 
HI.    Starkie,  282,  n.  h. 

(a)  2  Sess.  Cas.  19.  2  East  R.  226. 
7. 

(b)  3  Burr.  1468.  I  Bla.  Rep.  460. 
Cum.  Dig.  Indictment,  H.  Bac.  Abr. 
Indictment,  K. 

(c)  1  Salk.  380.  Com.  Dig.  Indict, 
ment,  H. 
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esdiibited  by  a  prirate  individual  they  will  not  thus  dispose  of  ity 
because  the  defendant  is  entitled  to  costs,  (d) 

When  the  motion  is  made  on  the  part  of  the  defendant^  the 
rules  by  which  the  court  are  guided  are  more  fttrict,  and  their  ob- 
jections are  more  numerous;  because  if  the  indictment  be  qaashed, 
the  recognizances  will  become  ineffectual;  (e)  and  the  courts 
usually  refuse  to  quash  on  the  application  of  Ibe  defendant  when 
the  indictment  is  for  a  serious  offence,  unless  upon  the  clearest  and 
plainest  ground,  but  will  drive  the  party  to  a  demurrer,  or  motion 
in  arrest  of  judgment,  or  writ  of  error,  (f)  It  is,  therefore,  a 
general  rule,  that  no  indictments  which  charge  the  b^her  offences 
as  treason  or  felony;  (g)  or  those  crimes  which  immediately 
affect  the  public  a^}arge,  as  perjury,  forgery,  esrtortion,  conspi" 
racies,  subornation,  keeping  disorderly  houses,  or  offences  affecting 
the  highways,  not  executing  legal  process,  will  be  thus  summarily 
set  aside.  (A)  So  the  court  refused  to  quash  an  indictment  against 
a  number  of  persons  for  breaking  and  entering  a  lead  mine,  though 
it  was  defective,  because  there  were  large  numbers  of  persons  met 
together,  and*  the  judges  were  trying  others  in  the  same  county 
for  similar  offences,  (i)  Upon  the  same  ground,  the  court  will 
refuse  to  quash  an  indictment  for  a  nuisance,  without  a  certificate 
that  it  is  removed;  (k)  or  an  indictment  against  overseers  for  not 
paying  money  over  to  their  successors,  for  that  is  a  growing  evil, 
and  affecting  the  interests  of  the  community,  (i)  Neither  will  the 
court,  as  it  has  been  held  in  general,  quash  indSctnents  for  forci- 
ble or  fraudulent  injuries,  as  for  a  forcible  entry,  {m)  for  a  dis- 
turbance in  church  of  the  first  kind,  (n)  or  for  enticing  away  a 
servant,  (o)  or  a  cheat  of  the  latter  description,  for  though  they 
may  be  private  in  their  nature,  they  are  public  in  their  coiisequen<t 
ces.  (p)  And,  in  an  indictment  for  using  false  weighb  and 
measures,  the  court  will  not  thus  interfere,  even  where  it  appears 
the  scale  for  goods  is  the  lightest,  and  though  it  is  not  stated  where 
the  supposed  offence  was  committed,  (q)  And  as  informations  are 
rarely  allowed,  except  for  offences  endangering  the  public  welfare, 


(</)  1  Sid.  152.  Com.  Dig.  Informa- 
lion,  D.  4.  Vin.  Abr.  Information, 
E.  Dotigl.  240.  1.  Hawk.  b.  3.  c.  25. 
8. 149. 

(e)  2  Seas.  Gas.  1. 

(/)  Cald.  432,  554,  Nolan,  P.  L. 
261. 

(ff)  1  Salk.  372.  Com.  Dig.  Indict- 
ment, H.  But  see  4  Harg.  St.  Tr. 
€97   8 

(A)  i  Salk.  372.  5  Mod.  13.  2  Sess. 
Cis.  1,  2,  4,  8. 1  Sess.  Ca0.33r,  8,  9. 
2  Stra.  1210.  Com.  Dig.  Indictment, 
H.  Bac.  Abr.  Indictment,  K.  Hawk.  b. 
3.  c.  25.  f.  146.  Burn  J.  Perjury,  III. 
Williams,  J.  Pcijury,  11. 

(0  1  Wil8.325.  Com.  Dig.  Indict- 
ment,  II.   Bac.  Abr.  Indictment,  K. 


(it)  2  Ld.  Raym.  1164.  Andr.  139, 
220.  4  Burr.  2116.  1  Salk.  372.  1 
Vent.  370.  Cro.  Car.  584^  1  Barnard. 
K.  B.  45.  Com.  Dig.  Indictment,  H. 
Bac.  Abr.  Indictment,  K. 

(/)  2  Stra.  1268.  Conj.  Dig.  Indict- 
ment,  H.  Bac.  Abr.  Indictment,  K, 

(ml  6  Mod.  96.  Com.  Dig.  Indict- 
ment, H. 

(n)  iro.  Car.  584.  1  Sid.  54.  Com. 
Dig.  Indictment,  H. 

(o)  1  Salk.  372.  Com.  Dig.  Indict- 
ment,  H. 

(Jf)  6  Mod.  43.  3  Burr.  1841.  Com. 
Dig.  Indictment,  H. 

Iq)  3  Burr.  1841.  Com.  Dig.  In- 
dictroent,  H.  Bac.  Abr.lndtctmeDty  K. 
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it  is  said  that  the  court  will  never  quash  them  at  the  instance  of  the 
defendant,  (r) 

There  are  some  cases,  however,  in  which  the  court  will  thus 
interfere  on  the  behalf  of  the  defendant  upon  a  proper  application. 
Thus,  where  the  court,  in  which  the  indictment  was  found,  have 
no  jurisdiction,  it  will  be  quashed;  as  if  an  indictment  for  per- 
jury, at  common  law,  be  presented  at  the  quarter  sessions  which 
they  have  no  power' to  determine,  (s)    And  if  from  the  facts 

[*302]  stated,**  it  appears,  that  no  indictable  offence  has  been  committed, 
the  indictment  wih  be  thus  set  aside  in  the  6rst  instance.  (0  So 
an  indictment  for  exercising  a  trade,  contrary  to  the  custom  of  a 
city,  will  be  quashed,  as  it  manifestly  cannot  be  sapported.  (u) 
And  an  indictment  when  not  for  any  of  the  public  offences  we 
have  already  excepted,  may  also  be  quashedj  for  the  omission  of 
a  material  averment:  as  where  an  indictment  for  not  receiving  a 
parish  apprentice  did  not  aver  the  binding  to  be  within  the  43 
£liz.  c.  2.  {w)  or  before  the  repeal  of  the  statute,  the  proceeding 
for  maintaining  a  cottage  without  four  acres  of  land,  neglected  to 
state  that  it  was  inhabited;  (x)  or,  where  the  defendant  was 
charged  with  speaking  words  of  a  magistrate,  not  in  themselves 
actionable,  and  they  were  not  stated  to  be  said  of  him  in  the 
execution  of  his  office,  (y)  And  the  same  rule  applies  to  evident 
misjoinder,  and  gross  deOciency  in  the  formal  requisites.  Thus 
where  six  persons  were  jointly  and  severally  charged  with  exer- 
cising a  trade  without  having  served  an  apprenticeship,  the  in- 
dictment was  quashed  as  altogether  vicious,  {z)  So  where  the 
indictment  alleged^  was  presented  without  adding  ^^  by  the  oath  of 
twelve  men;"  (a j  where  in- the  caption,  it  was  said,  ^'that^tlie 
several  indictments  to  this  schedule  annexed  are  true  bills,^' 
whereas  they  are  only  bUU  till  they  are  found;  (6)  and  where  the 
charge  is  expressed  merely  by  way  of  recital,  (c)  the  proceedings 
may  be  thus  disposed  of.  But  the  court  will  not  quash  aii  indict- 
ment on  a  statute,  merely  because  it  does  not  conclude  "  againtt 

[*303]  the  farm^'*^  &c.  but  leave  the  defendant  to**'  demur,  (d)  And  the 
defect,  in  general,  must  be  very  gross  and  apparent  to  induce  the 
court  to  dismiss  the  indictment  in  this  summary  way,  instead  of 
leaving  the  party  to  the  more  usual  remedies  of  demurring  or 


(v')  1  Vin,  Abr.  Information,  E.  ment,  H. 

(f)  1   Burr.    389.     2  Stra.    1088.  (5^)  Andr.  336.    Com.  Dig.  Indict- 

Hawk.  b.  2.  c.  35.  s.  146,  n.35.    Com.  menl,  H.Bac.  Abr.  Indictment,  K. 

"Dig.  Indictment,  H.     Bac.  Abr.  In-  («)  1  Stra.  623.    Com.  Dig.  Indict- 

dictment,  K.  ment,  H. 


0)  1  Doug].  253.  (a)  Andr.  230. 

hi)  Comb.  243.  (b)  1  Salk.  376. 

(w)  2  Stra.  1268.    Com.  Dig.  In-         (r)  1  Seas.  Cas.  3. 
dictment,  H.    Bac.  Abr.  indictment,         (^/)  3  Stnt.  702.    Bac  Abr.  Iodict< 

K.  ment,  K. 

(x)  Andr.  330.    Com.  Dig.  Indict- 
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moving  in  arrest  of  judgment;  (e)  where,  however,  a  defect  is 
shown  which  induces  the  court  thus  to  interfere,  they  must  quash 
the  whole  indictment,  for  they  cannot  strike  out  some  counts, 
and  leave  others  to  be  determined  on  the  trial.  (/)  If  the  de- 
fendant did  not  duly  appear,  or  has  forfeited  his  recognizance,  his 
application  to  quash  the  indictment  will  be  ineffectual;  (g)  and 
although  the  court  may,  in  their  discretion,  quash  the  indictment 
at  any  time  before  the  jury  are  charged  to  try  the  prisoner,  they 
commonly  in  order  to  avoid  collusion  refuse  to  do  so  after  he  has 
pleaded,  (/i)  at  least  unless  another  good  indictment  has  been 
found;  (i)  if  therefore,  the  prosecutor  desire  to  quash  he  must 
apply  in  an  early  stage  of  the  proceeding.  And  by  a  particular 
provision  of  the  legislature,  {k)  in  all  cases  of  treason,  except  for 
counterfeiting  the  coin,  seal,  sign,  or  signet,  no  indictment  shall 
be  quashed  for  any  formal  defects,  unless  before  evidence  giveh, 
which  has  been  construed  to  mean  before  the  defendant  pleads,  ({) 
nor  can  any  such  exception  be  taken  in  arrest  of  judgment.  What,  .  ' 
therefore,  in  other  cases,  is  a  rule  which  the  discretion  of  the 
courts  have  adopted  for  their  own  guidance,  and  from  which,  of 
course,  they  may  vary,  is  in  case  of  the  higher  treasons  made  the 
subject  of  a  positive  enactment.  The  motion,  however,  to*  quash  [*S04] 
an  indictment  may  be  made  on  the  last  day  of  the  term,  (m) 

After  the  indictment  against  the  defendant  has  been  quashed,  a 
new  and  more  regular  one  may  be  preferred  against  him.  (n)  He 
can  ^ain,  therefore,  in  general,  very  little  advantage,  except  delay, 
by  such  an  application;  and  therefore \isualiy  reserves  his  objec- 
tions till  after  the  verdict,  when,  if  the  indictment  be  found  to  be 
insufficient,  the  court  are  bound,  ex  debito  ju$titi(By  to  arrest  the 
judgment,  (o) 


(tf)  1  Bla.  Rep.  27^5.  Dougl.  240, 1. 
Hawk.  b.  2.  c.  25.  r.  146^  in  notis. 
Cro.  Car.  147.    Post.  104. 

(/)  2  Sir.i.  1026.  R.  T.  H.  203. 
Com.  Dig.  Indictment,  U.  Bac.  Abr. 
Imlicmteiu,  K. 

(^)  1  Barnard,  K.  B.  44.  1  Salk. 
380. 

(A)  1  Leach,  11,  420.  2  East,  R. 
226. 

(i)  2  East,  R.  226. 


(h)  7  W.  HI.  c.  3. 

(0  4.  St.  Tr.  673.  And  sec  1  East, 
P.  C.  110.    Hawk.  b.  2.  c  25.  s.  148. 

(m)  1  Burr.  651.  Bac.  Ab.  Indict- 
ment,  K.    Cum.  Dif|^.  Indictment,  H. 

(n)2  Woodcs,  S5S.  3  P.  Wms. 
480,  499.  2  Leach,  420.  And  tee 
most  of  the  cases  before  referred  to 
where  the  indictment  has  been  quash- 
ed. 

(o)  2  Burr.  1127. 
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CHAPTER  VL 


OF  THE  GRAND  JURY— AND  THE  PRESENTMENT 

AND  FINDING  OF  THE  BILL. 


[*306]  The*  bill  being  framed  according  to  the  rules  we  have  considered 
in  the  preceding  chapter,  is  to  be  presented  to  a  grand  jury  of  the 
county  in  which  the  offence  was  committed  ;  except,  in  those  cases, 
where  by  particular  legislative  provisions,  the  inquest  of  another 
county  may  take  cognizance  of  the  accusation,  (a)  There  is  in- 
deed one  exception  to  this  rule  introduced  by  38  Geo.  HI.  c.  52.  (ft) 
which  is  too  important  to  pass  without  particular  notice.  It  is  pro- 
vided by  that  statute,  that  where  an  offence  has  been  committed 
within  any  city  or  town  corporate,  except  a  few  places  which  it 
enumerates,  the  bill  of  indictment  may  be  preferred  before  the 
grand  jury  of  the  county  adjoining,  at  any  session  of  oyer  and  ter- 
P3061  miner  or  general  jail  delivery,  on  the  prosecutor's  entering*  into  a 
recognizance  to  pay  the  extra  costs,  occasioned  by  such  a  course  of 
proceeding,  in  case  the  court  shall  so  direct.  But,  in  general,  he 
should  prefer  his  bill  of  indictment  according  to  the  terms  of  his 
recognizance  to  prosecute,  or  it  will  be  forfeited  ;  though,  we  have 
seen,  that  if  he  be  bound  to  proceed  at  the  sessions  of  the  peace 
for  the  city  and  liberty  of  Westminster,  the  terms  of  the  recogni- 
zance will  be  fulfilled  by  the  presentment  of  the  accusation  before 
the  grand  jury  of  Middlesex,  (c) 
The  num-  The  grand  jury  must  consist  of  twelve  at  least,  and  may  con- 
^^J  ^J  .     4ain  any  greater  number  not  exceeding  twenty-three,  that  twelve 

rots. 

(fl)  See  ante,  177  as  to  the  venue.      East,  208.    1  Smith,  31.*  Tidd,  734 
(6)  S.  2,  10,  12.    7  T.  R.  755.    4         (c)  Ante,  137.  Cro.  C.  C.  13, 4. 
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may  form  a  majority  of  the  jarors.  (d)  There  roust  be  twelve  at 
least,  because  the  concurrence  of  that  number  is  absolutely  neces- 
sary, in  order  to  put  a  defendant  on  his  trial ;  (e)  and  there  must 
not  be  more  than  twenty-three,  because  otherwise  there  might  be 
an  equal  division,  or  two  full  juries  might  differ  in  opinion.  (/) 
The  number  of  twelve,  as  well  as  the  constitution  of  the  grand  jury 
itself  are  very  ancient,  being  discoverable  in  the  institutions  of 
Etbelred.  (g)  In  the  time  of  King  Richard  the  First,  according 
to  Hoveden,  the  mode  of  electing  the  grand  jury  was  altered,  and 
the  following  arrangement  adopted,  four  knights  were  taken  from 
the  county  at  large,  who  chose  two  more  out  of  evei^  hundred, 
which  two  associated  to  themselves  ten  other  principal  freemen, 
and  those  twelve  were  to  answer  concerning  all  particulars  relating 
to  their  own  district,  (h)  The  number  thus  obtained  was  proba- 
bly found  too  large  and  inconvenient ;  though  the  traces  of  the  ori- 
ginal regulations  still  exist  in  the  practice  of  summoning  some  of 
the  jury^  from  every  hundred.  On  this  subject,  we  shall  consider  [*307] 
the  qualifications  of  the  grand  jury — their  power  and  jurisdiction 
— ^the  mode  in  which  they  are  sammoned — the  presentment  of 
the  bill  for  their  examination — the  evidence  adduced  in  its  sup- 
port— and  the  finding,  by  which  their  deliberations  are  concluded. 

It  is  perfectly  clear  that  all  persons  serving  upon  the  grand  in-  Qtiallfica- 
quest,  must  be  good  and  lawful  men;  by  which  it  is  intended,  that  tionsof 
they  must  be  liege  subjects  of  the  King,  and  neither  aliens;  (i)  nor  ^|^.  '^^' 
persons  outlawed  even  in  a  civil  action;  {k)  attainted  of  any  treason 
or  felony;  or  convicted  of  any  species  of  crimen  falsi,  as  conspiracy 
or  perjury,  which  may  render  them  infamous.  {I)  And  if  a  man 
who  lies  under  any  of  these  disqualifications  be  returned,  he  may 
be  challenged  by  the  prisoner  before  the  bill  is  presented;  (m)  or, 
if  it  be  discovered  after  the  finding,  the  defendant  may  plead  it  in 
avoidance,  and  answer  over  to  the  felony;  for  which  last  purpose, 
he  may  be  allowed  the  assistance  ofcounsel,  on  producing  in  court 
the  record  of  the  outlawry,  attainder,  or  conviction,  on  which  the 
incompetence  of  the  juryman  rests,  (n)  This  necessity  for  the 
grand  inquest  to  consist  of  men  free  from  all  objection  existed  at 
common  law,  and  was  affirmed  by  the  statute  1 1  Hen.  lY.  c.  9. 
which  enacts,  that  any  indictment  taken  by  a  jury,  one  of  whom 
is  unqualified,  shall  be  altogether  void  and  of  no  effect  whatsoever. 


(d)  Cro.  El.  654.  2  Hale,  151. 
Hawk.  b.  2.  c.  25.  s.  16.  Bhc.  Abr. 
Indictment.  C  Juries,  A.  4Bla.  Com. 
302.  Bum  J.  Juroni.  Williams,  J. 
.furies,  I.  Dick.  Seas.  79. 

(tf)  Cro.  El.  654. 

Cfj  2  Burr.  1088. 

(S)  Co.  Lit,  155.  b.  Wilk.  Leges 
An^l.  Sax.  117.    4  Bla.  Com.  :<02. 

(A)  4  Bla.  Cora.  302. 

rO  3  Inst.  32.   Poph,202.  SirWm. 


Jones,  198,  9.  2  Hale,  155.  Hawk. 
b.  2.  c.  25.  8. 16.  Willes  Rep.  667, 8. 
Bac  Abr.  Juries.  A.     Indictment,  C 

(k)  Id.  ibid.    Cro.  Car.  134,  147. 

CO  Id.  ibid. 

(m)  Hawk.  b.  2.  c.  25.  s.  16.  Bac. 
Ab.  Juries,  A.  Bum,  J.  Jurors,  A. 
Williams,  J.  Juries,  I. 

(«)  2  Hale,  155.    3  Inst.  34.    Cro. 
Car.  134, 147.   Hawk.  b.  2.  c.  25.  s.  18 
26, 29,  30.    Bac.  Abr.  Juries,  A. 
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So  that  if  a  man  be  outlawed  upon  such  a  finding,  he  Ofiay,  on  evt* 
dence  that  one  of  the  jury  was  incompetent,  procure  the  outlawry 
against  him  to  be  reversed,  (o)     It  is  clear  that  a  defendant  before 

P308J  issue  joined,"^  may  plead  the  objection  in  avoidance;  (p)  but  if  he 
t^e  no  such  exception  before  his  trial,  it  seems  doubtful  how  far 
he  can  afterwards  take  advantage  of  it,  {q)  except  it  can  be  verifi- 
ed by  the  records  ,of  the  court  in  which  the  indictment  is  depend- 
ing, as  in  case  of  an  outlawry  of  one  of  the  indictors  in  the  same 
court;  in  which  case,  any  one,  as  amicus  curia^  may  inform  the 
court  of  the  objection,  (r) 

The  annual  estate,  of  the  grand  jury  does  not  seem  to  have  been 
fixed  at  common  law  by  any  particular  standard;  but,  in  the  times 
of  the  feudal  system,  as  no  villein  was  eligible  to  the  office,  (s) 
none  but  those  who  possessed  land  as  freeholders. could  obtain  it* 
And,  indeed,  it  has  been  frequently  taken  for  granted,  that  none  but 
freeholders  can  be. returned  on  the  pannel;  (t)  though  this  has  been 
sometimes  disputed,  (u)  Various  provisions  have  indeed  been 
made  by  the  legislature  for  the  regulation  of  the  amount  of  the  es- 
tate of  the  petty  jury,  in  various  parts  of  the  kingdom;  (w)  but 
these  statutes  do  not  in  general  apply  to  the  grand  inquest,  (x)  By 
the  33  Hen.  VI.  c.  2.  grand  jurors  in  the  county  of  Lancaster 
must  have  £5  per  annum,  and  in  Yorkshire  by  another  provision 
(y)  they  must  possess  jg80  a  year  in  land,  either  freehold  or  copy- 
hold, and  by  the  same  act  (z)  no  man  can  be  eligible  to  serve  be- 
fore he  has  attained  the  age  of  twenty-one  years.  In  practice,  as 
observed  by  Mr.  Justice  Blackstone,  the  Jurors  are  usually  gentle- 
men of  the  best  figure  in  the  county,  (a)     Various  exemptions  are 

P3091  d's<>  allowed  in  favour  of  particular  individuals'^  or  prof(^sions. 
Thus  by  one  of  our  most  ancient  statutes,  old  men  above  seventy, 
and  persons  labouring  under  sickness,  are  not  to  be  summoned  upon 
Juries,  (b)  So  freemen  of  the  company  of  surgeons,  (c)  apothe- 
caries in  London  and  within  seven  miles  thereof,  and  apothecaries 
In  the  country  who  have  served  seven  years  apprenticeship,  (d) 
registered  seamen,  (c)  Quakers,  (/)  visiters  of  work  houses,  (g) 


(o)  11  Hen.  4.  PI.  21.  3  Inst.  32,  3, 
4.  12  Co.  Rep.  99.  H;»wk.  b  2.  c.  25 
s.  18,  28,  33. .  Rac.  .\br.  Juries,  A, 

(/»)  Cro.  Car.  134,  5.  Hawk.  b.  2. 
c.  25.  R.  26.    Bac.  Abr.  Juries,  A. 

(9)  3  Inst.  34  H;iwk.  b.  2.  c.  25. 8. 
27.     Bac.  Ab.  Juries,  A. 

(r)  3  Inst.  34.  Hawk.  b.  2.  c.  25.  s. 
27.     Bac.  Ab.Jaries,  A. 

(•)  Poph.  202.    Co.  Lit  156. 

(0  4  Blu.  C.  302.  2  Hale,  155. 
Bac.  Abr.  J  uries,  A.  Burn,  J.  Jurors, 
I.    Williams,  J.  Juries,  I. 

(w)  Hawk.  b.  2.  c.  25.  s.  19,  21.  2 
Woodes,  557,  8. 

(w)  See  post  as  to  the  petit  jury. 


(x)  Hawk.  b.2.  c.  25.  a.  19,  21.  2 
\Voo(Jes,  5^,  8.    4  Bla.  Com.  308. 

(y)  7  and  8  W.  3.  c.  32.  s.  a 

(t)S.  4.    3  Bla.  Com.  364. 

(a)  4  Bla. Com.  302. 

lb)  13  Edw.  1.  St.  1.  c.  Sa  Hawk. 
b.  2.  c.  25.  s.  26.  Burn,  J.  Jurors,  I. 
2  Woodes,  557.  6  T.  R.  531.  3  Bla. 
Com.  364. 

(c)  5  Hen.  VIII.  c.  6.  18  Geo.  11.  c. 
15. 

(£/)  6  &7W.3.C.  4.8.2,3.  Lamb. 
396.    3  Bla.  Com.  364. 

(<')7&8W.IiI.c.21. 

(/)4&5W.11I.  c.24.8.  21. 

(g)  22  Geo.  HL  c.  83. 
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clergymen,  coroners,  ministers  of  the  forest,  officers  of  the  army, 
and  other  officers  of  the  king,  (h)  Roman  Catholic  ministers,  (i) 
and  dissenting  preachers  registered  under  the  toleration  act,  are 
exempted  from  serving  on  Juries,  {k)  It  is  also  said  to  be  the 
practice  at  sessions,  not  to  summon  those  who  are  on  the  sheriff's 
list  to  serve  at  the  assizes.  And  it  is  understood  to  be  a  general 
rule,  that  members  of  either  house  of  Parliament,  and  barristers 
and  attomies  actually  practising  their  profession  are  not  to  be  call- 
ed on  for  their  services.  (/)  These,  however,  are  cases  not  of  dis- 
qualification, but  of  privilege;  and,  therefore,  any  of  (hem  might 
lawfully  serve  without  objection,  if  they  took  the  oatli  required, 
and  possessed  all  other  qualifications  of  grand  junmen.  And  if 
duly  summoned,  they  must  attend  and  claim  their  privilege,  for  the 
sheriff  cannot  return  it.  (m) 

It  is  absolutely  necessary  at  common  law,  that  all  the  grand 
inquest  should  be  inhabitants  of  the  county  for  which  they  are 
sworn  to  inquire,  (n)  But  it  is  not  necessary^  that  any  part  of  a  [^310] 
grand  jury  finding  a  bill  against  an  alien,  should  be  aliens,  (o) 
If  improper  persons  are  discovered  to  be  inserted  in  the  panel  re- 
turned by  the  sheriff,  justices  of  peace  at  the  sessions,  and  justices 
of  gaol  delivery  at  the  assizes  have  power  to  reform  the  panel,  by 
taking  out  their  names  and  inserting  those  of  others,  (p) 

The  mode  of  summoning  and  procuring  the  attendance  of  per-  Mode  of 
sons  duly  qualified  to  serve  on  the  grand  jury,  must  next  be  con-  pun'nion- 
sidered.     Upon  the  summons  of  any  session  of  the  peace,  and  in  [hf  gr^nd 
cases  of  commissions  of  oyer  and  terminer,  and  saol  delivery,  there  jury. 
issues  a  precept  {q)  either  in  the  name  of  the  king  or  of  two  or 
more  justices  directed  to  the  sheriff,  upon  which  he  is  to  return 
twenty-four  or  more  out  of  the  whole  county,  namely,  a  sufficient 
rvumber  out  of  every  hundred,    from   whom  the  grand  jury  is 
selected,  (r)     Upon  this  precept,  although  it  generally  specifies 
only  twenty-four,    the  sheriff  usually  returns  forty-eight.  («)  The 
practice  varies  in  some  degree  in  particular  counties,  thus  in  Mid- 
dlesex (t)  we  have  seen,   that  every  term  there  are  two  grand 
juries  summoned  and  sworn  before  the  senior  of  the  puisne  judges, 
on  some  day  fixed  by  such  judge  in  the  early  part  of  the  term; 

(A)  Bac.  Abr.  Juries,  K.  6.     3  Bla.  Abr.  Juries,  £.  8 

Com.  364.     Dick.  Sess.SS.  (p)  3  Hen.  VIU.  c.  12.  Hawk.  b.  2. 

(i)  31  Geo.  III.  c.  32. 4.3  Geo.  HI.  c  c.  25.  s.  32. 

30.  (g)  See  fonri,  last  yol. 

(k)  1  W.  &  M.  c.  18.  s.  11.     19  (r)  2  Hale,  153,  4.  Bac.  Ab.  Juries, 

Geo.  III.  c.  44.    52  Geo.  III.  c.  155.  A.  B. 

(/)  Dick.  9es.s.  84,  5.    Lamb.  396.  («)  2  Hale,  963.    Bum  J.  Jurors, 

(m)  2  Inst.  448.    Hawk.  b.  2.  c  25.  Ill 

8. 20.  Tr.  p.  Pais.  87.   2  Woocles,  557.  (0    Ante,    157 1    a    Hands  Prac. 

Bum,  J.  Jurors,  I.  Introd.  XX.    In  2  Lil.  Reg.  156.     2 

(n)  2  Rol.  Abr.  82.    2  Inst.  32,  3, 4.  Hale,  26   156.  Bac.  Ab.  Juries,  A.  it 

Hawk.    b.  2.  c.   25.8.16.    Bac.  Ab.  is  stated  that  there  are /^fff  juries  for 

Juries,  A.  £.  4.  Middlesex. 

(o)  Hawk.  b.  2.  c.  43.  s.  36.  Bac. 

Crirn,  Lmo,  vol.  i.  d  d 
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who,  after  receiving  their  charge  from  such  judge,  adjourn  to  the 
grand  jury  room,  and  then  appoint  subsequent  days  of  meeling  ; 
and  pecepts  are  issued  from  the  crown  office  to  the  constables  in 
the  different  districts,  to  make  returns  of  all  nuisances,  &c.  which, 
on  their  return,  are  considered  as  presentments,  and  are  prose- 
cuted as  indictments  or  presentments.     The  two  juries  appoint 

[  311]  separate  days  for  receiving  the  constables^**"  returns.  The  jury  who 
receive  the  presentments  of  const£^bles  for  the  more  remote  parts 
of  the  county  assemble  at  the  grand  jury  room,  to  find  indictments 
on  the  last  day  but  two  of  the  term;  and  the  jury  acting  for  the 
metropolis  and  the  adjacent  parts,  in  the  like  respect,  assemble 
at  the  like  place,  for  the  same  purpose,  on  the  last  day  but  one 
of  the  term:  and  after  returning  their  respective  presentments,  and 
indictments,  the  jurors  are  discharged.  In  Sufiolk  also,  there  are 
two  grand  juries  chosen.  («)  In  Yorkshire,  on  the  other  hand, 
only  one  panel  of  forty-eight  freeholders  and  copyholders  can  be 
returned  to  serve  at  the  assizes;  and,  at  the  sessions,  only  forty  can 
be  returned  on  the  panel,  {v) 

Every  summons  of  jurors  is  to  be  made  by  the  sheriff,  bis 
officer,  or  lawful  deputy,  six  days  before,  at  the  least,  showing 
the  warrant  under  the  seal  of  the  office  wherein  they  are  appointed 
to  serve;  and,  if  the  juror  be  absent,  notice  is  left  in  writing  at 
bis  dwelling-house,  with  some  inmate,  under  the  hand  of  the 
officer,  {w)  And  in  Wales  eight,  and  in  the  counties  palatine 
fourteen  days  notice  is  requisite,  {x)  The  whole  of  this  number 
must  be  returned  by  the  sheriff  or  proper  officer  without  the  nomi- 
nation of  any  person  whatsoever;  {y)  and,  if  any  person  not  re- 
turned, procure  his  name  to  be  read  among  those  who  are  returned, 
and  is,  in  consequence,  sworn,  he  may  be  indicted  for  a  contempt 
of  the  statute,  (z)  Though  the  number  of  jurymen,  thus  re- 
turned to  the  court,  amount  to  forty-eight  or  more,  not  more  than 
twenty-three  are  to  be  sworn,  as  the  contrary  practice  might  pro- 
duce much  inconvenience  and  confusion;  for,  if  a  number  amount- 
ing to  two  full  juries  or  more  should  be  sworn,  it  might  happen 

[*'312]  that  a  complete  jury  of  twelve  might**"  find  a  bill  to  be  a  true  one, 
though  the  other  twelve  might  reject  it  as  destitute  of  founda- 
tion, (a)  At  the  sessions,  it  is  not  an  unusual  practice  after 
fifteen  or  sixteen  names  have  been  called,  to  consider  the  inquest  as 
complete,  and  not  to  insist  upon  the  service  of  the  rest,  who 
may  happen  to  be  in  attendance.  (6) 


(w)  Bac.  Ab.  Juries,  A.     2  Lil.  Reg.  c.  25.  s.  16,  33.     2' Woodcs,  557. 

156  &  2  Hale,  26, 154.  (r)   11  Hen.  IV.  c.  9.     12  Co.  99. 

(r)  7  &  8  W.  ni.  c.  32.  s.  8.  Burn  J.  3  Inst.  33.  Bac.  Abr.  Juries,  A.  Hawk. 

Jurors,  HI.  b.  2.  c.  25.  s.  24. 

(w)  7  8c  8  W.  HI.  c.  32.  s.  5.  Burn  J.  (a)  2  Burr.  1088.  4  Bla.  Com.  303^ 

Jurors,  IH.  3.     Williams  J.  Juries,  1  ante,  306. 

(x)  3  Geo.  U.  c.  25.  s.  9, 10.  (A)  Dick.  Sess.  79. 

(lO  U  Hea.  IV.  c.  9.    Uawk.  b.  2. 
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At  the  sessions,  the  court  being  assembled  before  12  oVIock  at  Mode  of 
•con,  the  bailiff  of  the  court  proclaims  the  sessions,  (c)     The  f^^ 
commission  of  the  peace  is  then  read,  (d)  and  the  grand  jury  swear  anU 
called;  who  having  taken  their  places  in  the  box  assigned  to  them,  charge 
are  sworn  by  the  clerk  of  the  peace;  first,  the  foreman,  and  then  ^*^^^' 
the  others  by  three  at  a  time,  (e)  all  laying  their  hands  on  the     '     ' 
gospel.    After  this,  the  chairman  of  the  sessions  usually  delivers 
bis  charge  to  them,  relative  to  the  bills  about  to  be  submitted  to 
their  consideration,  the  state  of  the  county,  and  the  duties  he  has 
to  fulfil,  (f)     In  the  performance  of  this  duty,  the  judicious  magis- 
trate will  take  care  not  only  that  his  reqnarks  are,  in  general, 
suited  to  the  offices  which  a  grand  jury  have  to  discharge,  but 
have  a  plain  reference  to  local  objects,  events,  discussions,  and 
concerns,  as  far  as  they  properly  fall  within  the  limits  of  his  juris* 
diction,  and  seem  entitled  to  his  notice.     He  will  strive  to  allay 
animosities,  to  destroy  the  spirit  of  party,  to  discountenance  every 
receptacle  of  idlebess   and   vice,   as   well  as  every  vestige  of 
popular  barbarity  and  grossness.  (g)     When  the  charge  is  con- 
cluded, the  recognizances  to  prosecute  and  give  evidence  are  then 
caHed,  so  that  bills  may  be  drawn  and  prepared;  (Jk)  which  being 
ready,  the  parties  bound  to  give  evidence  upon  them,**"  are  sworn,    [*31S] 
and  sent  to  the  grand  jury  to  give  their  evidence  to  them,  in  the 
room  to  which  they  have  retired;  (i)  though  it  is  said,  that  if  the 
matter  be  weighty  or  difficult,  or  if  it  appear  that  the  prosecution 
is  too  indulgently,  or  too  vindictively  conducted,  the  evidence  may 
be  heard  in  court,  so  that  the  jury  may  be  the  better  assisted  in 
the  performance  of  their  duty,  (k) 

At  the  assizes,  the  practice  is  stated  to  be  thus: — ^When  the 
judges  first  come  into  the  court,  the  crier  makes  proclamation  for 
keeping  silence,  whilst  the  commissions  of  Assize,  and  nisi  prius, 
oyer  and  terminer,  and  |;eneral  gaol  delivery  for  the  county  are 
read,  {I)  and  which  are  thereupon  accordingly  read  by  the  clerk 
of  the  assize,  or  the  clerk  of  the  arraigns,  (m)  Then  the  crier 
requires  the  sheriff  to  return  the  precepts  and  writs  of  assize  and 
nisi  prius;  (n)   who,  if  he  be  absent,  may  be  fined  for  his  non- 


{c)  Dalt.  J.  c.  185.  s.  9.  Bum  J. 
Sessions.  Dick.  Sess.  106.  Williams 
J.  Sessions.  See  form  proclamation, 
post  last  vol.  and  Dick.  Sess.  106. 

(d)  Dick.  Sess.  106. 

(e)  Dick.  Sess.  1 13,  114.  See  form 
of  oath,  Dick.  SeM.  113, 4.  Williams 
J.  Sessions,  post  last  vol. 

r/J  Dick.  Sess.  113,  4. 
{^)  See  Gisborne,  Duties  of  Man, 
1  vol.  392. 
(A)  Dick.  Sess.  115. 


(0  Dalt.  J.  c.  185.  s.  9.  Dick.  Sess. 
116. 

{k)  Dalt  J.  c.  185  s.  9.  3  Harg.  St. 
Tr.  4ir.  4  Bla.  Com.  303.  n.  1.  2 
Hale,  159,  160.  Hawk.  b.  2.  c.  25.  s. 
145.  in  notes.  Jac.  Die.  GrandJury. 

Q)  Cro.  C.  C.  6.  See  form,  post 
last  to). 

(m)  Cro.  C.  C.  6.  See  forms  of 
commissions,  post  last  vol. 

(7t)  See  form  of  proclamation.  Cro. 
C.  C.  6,  479.  post  last  vol. 


212 


OF   THE   GRAND  JURT. 


aCteadance.  (o)  This  being  done,  the  clerk  of  assize  calls  the 
Domiba  ministrorum,  or  names  of  the  justices  of  the  peace,  coro- 
ners, constables,  &c.  (p)  and  then  the  grand  jary  are  called  by 
the  crier,  by  their  names  and  additions,  and  if  any  one  does  not 
appear  upon  second  calling,  the  crier  declares  that  he  will  lose 
one  hundred  shillings  in  issue,  {q)  Then  the  marshal  or  crier 
.  swears  the  jujy,  the  foreman  by  himself,  (r)  and  the  rest  by  three 
at  a  time,  in  the  same  way  as  the  inquest  are  sworn  at  sessions,  (s) 
Proclamation  is  then  made  by  the  crier  for  silence,  whilst  his 
majesty^s  proclamation  against  profaneness  and  immorality  is 
P314]  openly^  read;(t)  after  which,  proclamation  is  made  for  keeping 
silence  whilst  the  judge  delivers  his  charge  to  the  grand  jury,  (u) 
This  charge  from  the  judge  is  of  the  same  nature  as  that  from 
the  presiding  magistrate  at  sessions,  except  that  it  is  usually 
longer,  and  more  elaborate,  from  the  graver  nature  of  the  occa- 
sion, {to)  Proclamations  for  justices,  coroners,  &c.  to  deliver 
inquisitions  and  recognizances  taken  by  them,  is  then  made,  (x) 
The  recognizances  to  prosecute  and  give  evidence  are  then  called, 
that  the  bills  may  be  drawn  and  prepared  in  order  that  they  may 
be  presented,  {y)  And  when  these  are  ready,  the  parties  bound 
to  prosecute  and  give  evidence  are  called  and  sworn  in  court, 
and  sent  before  the  grand  jury,  who  retire  to  proceed  in  the  duties 
of  their  office,  (z) 

When  the  grand  jury  are  thus  duly  returned,  chai^^d,  and 
sworn,  they  usually  serve  the  whole  of  the  sessions  or  assizes,  (a) 
But  the  court  may,  in  their  discretion,  command  another  grand 
jury  to  be  returned  and  sworn,  and  usually  do  so  on  two  occasions. 
The  first  of  these  occasions  is,  when,  before  the  end  of  the 
sessions,  the  grand  jury  having  brought  in  all  their  bills  are  dis- 
charged by  the  court,  and  after  that  discharge,  either  some  new 
offence  is  committed,  and  the  party  taken  and  brought  into  gaol, 
or  when  after  the  discharge  of  the  grand  inquest,  some  offender  is 
taken  and  brought  in  before  the  conclusion  of  the  sessions.  (6) 
In  the  former  case,  there  is  a  necessity  to  make  a  special  record 


Time  of 
service. 


(o)  8  T.  R.  615.  where  see  form. 

{p)  Cro  C.  C.  6.  See  form,  Cro. 
C.  C.  480.  post  last  vol. 

(q)  Cro.  C.  C.  480.  See  form,  Cro. 
C.  C.  480.  post. 

(r)  Cro.  C.  C  6,  480.  See  form, 
Cn».  C.C.  6,  4M.  post. 

(»)  Antf,  al2.  Cro.  C.  C.  7,  481. 
see  form,  Cro.  C.  C.  7,  481.  post 
last  vol. 

(/)  Cro.  C.  C.  480.  Dick.  Sess.  106, 
7.  S-«-  form,  Cro.  C.  C.  480.  post 
ast  \o]. 

(i/)'.:ro  C.  C.  7,  481.  See  form, 
Ci<»    C.  C.  481  post  Unt  vol. 

(w)  4  Bla.  C.  303.    Cro.  C.  C.  7. 


Burn,  J.  Sessions.     Dick.    Ses^.  114. 
&  note.     Gisb.  Dtit.  Man,  1  vol.  392. 

(«)  Cro.  C.  C.  7,  481.  See  form, 
Cro.  C.  C.  481.  post 

(y)  Burn,  J.  Sessions.  Dick.  Sess. 
115*!  See  form,  Cro.  C.  C.  481.  post 
last  vol. 

(z)  4  Bla.  C.  303.  Dalt,  J.  c. 
185.  Burn,  J.  Sessions.  Dick.  Sess. 
116.  See  forms  of  calling  and  swear- 
ings, Cro.  C.  C.  461,  482.  post  last 
vol. 

{a)  2  Uale,  156.    Williams^  J.  Ju 
rieii,  I. 

(b)  Id.  ibid. 


OF   THE   G&AND  JURY.  213 

of  (he  adJournmeDt  of  the  court  from  day  to  day;  because,  other- 
wise,  as*  the  whole  sessions  are,  in  contemplation  of  law,  only  L  *^*^J 
the  6rst  day,  the  trial  will  appear  to  have  taken  place  before  the 
offence  was  committed,  which  will  be  erroneous,  (c)  The  same 
observation  applies,  if  it  appears  upon  record,  that  the  grand 
inquest  returned  their  finding,  allter  the  first  day  of  the  sessions, 
without  the  entry  of  the  aJjournment.  (d)  And  the  other  instance 
of  a  new  grand  jury  being  sworn,  it  is  said,  is  when  it  is  to 
inquire  under  the  statute,  (e)  of  the  concealment  of  a  former 
inquest,  which  provision,  though  it  expressly,  mentions  justices  of 
the  peace,  extends  to  the  King's  Bench,  and  the  sessions  of  oyer 
and  terminer,  for  the  latter  are  holden  by  virtue  of  a  commission 
of  the  peace,  as  well  as  their  higher  authorities.  (/)  And  this 
was  formerly  the  proper  mode  of  punishing  the  grand  jurors  if  they 
refused  to  present  such  things  ns  were  within  their  charge,  and  of 
which  they  had  sufficient  evidence;  (g)  biit  this  proceeding  is  no 
longer  in  use,  and  now  the  practice  is  to  prefer  a  bill  to  another 
grand  jury;  or,  in  case  of  misdemeanours,  where  the  influence  of 
the  party  accused  may  prevent  a  grand  jury  from  finding  the  bill 
to  apply  to  the  court  of  King's  Bench,  for  leave  to  file  a  criminal 
information,  {h) 

The  grand  jury  can,  in  general,  inquire  of  nothing  but  whatKxtentof 
arises  within  the  county  for  which  they  are  sworn  to  inquire,  J}*"*^*^' 
unless  expressly  enabled  to  do  so  by  act  of  parliament,  (i)     We  p^gent. 
have  already  considered  the  circumstances  in  which  the  legisla* 
lure  have  authorized  an  inquiry  into  offences,  in  a  different  county 
from  that  in  which  they  arise;  (A:)   and,  therefore,  it  is  here  only 
necessary  to  observe,  that  where  a  statute  authorizes*  a  trial  in  a   [*316] 
different  county,  the  grand  jury  acquire,  of  course,  the  right  to 
investigate  the  complaint. 

The  grand  jury  being  thus  sworn,  charged,  and  empowered  to  Of  prefer- 
execute  the  duties  of  their  office,  (he  bill  must  be  preferred  before  ^."|?  ^^^ 
them.     Previous  to  this,  the  prosecutor  must  cause  it  to  be  pro*  ^^nd 
perly  prepared  and  engrossed  on  parchment.     If  the  defendant  is  jury, 
accused  of  an  offence  committed  within  the  county  of  a  city  or  town 
corporate,  and  he  elects  to  prefer  his  charge,  as  we  have  seen  he 
may  do,  to  the  assizes  for  the  county  adjoining,  (I)  he  must,  ten 
days  before  (he  holding  of  the  sessions,  give  notice  in  writing  to 
the  defendant,  as  well  as  to  all  those  witnesses  who  have  entered 


(c)  Sir  Wm.  Jones,  420.     1  Bar.         (h)  1  Sess.C.  168. 

nard,  328,    2  Hale,  24,  156.     Wil-         (i)  2  Hale,  162,  3.    4  Bb.  Com. 

liams,  J.  Juries,  I.  SOo.    Dick.  Sess.  117. 
(</)  Id.  ibid.  (k)  Ante  179,  &c.  as  to  the  Yenue 

(«)  3  Hen.  VII.  c.  1.  anJ  ante  305,  as  to  the  jury  of  adjoin- 

(/)  2flale,  156.     Williams,  J.  Ju-  in^  county  takings  cognizance  of  of* 

ries,  I.  fences  committed  in  county  of  city  or 

•  (s)  2  Hale,  157, 159, 160.   Bum,  J.  to\vn  corporate. 

Jurors,  VI.  (/)  Ante,  305. 
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into  recognizances  to  give  evidence,  or  the  recognizances  will  hot 
be  forfeited  by  the  non-appearance  of  the  parties  bound  at  the 
time  of  trial,  (m)     If  the  parties  cannot  be  found  to  be  personally 
served  with  the  notice,  it  may  be  left  at  their  places  of  resideDce; 
but,  in  such  case,  though  the  service  will  be  effectual,  the  recog- 
nizances vrill  not  be  estreated  till  the  epsuing  sessions,  in  order  to 
enable  the  parties  to  excuse  their  default,  by  proving  that  they 
never  were  really  informed  of  the  prosecutor's  design,  (ti)     In 
preferring    the   bill,    it   should   also    be   observed,    that   if  the 
offence  seem  to  amount  to  felony,  and  certainly  include  a  mis- 
demeanour, the  prosecutor  should  determine  which  charge  he  will 
bring  forward:  for  the  court  will  discountenance  the  preferring 
two  indictments  for  the  same  offence,  one  for  a  felony,  and  the 
other  for  a  misdemeanour,  (o)  though  it  does  not  seem  to  be  abso- 
lutely illegal,  (p)    And,  on  an  indictment  for  felony,  if  the  cir- 
cumstances amount  only  to  a  misdemeanour,  the  defendant  most 
be  acquitted;  because,  by  framing  the  charge  in  this  manner,  he  is 
deprived  of  the  full  assistance  of  counsel,  a  copy  of  the  indict- 
ment, and  a  special  jury.  (9) 
Evidence        It*  ig  not  unusual,  except  in  the  King's  Bench,  where  the  clerk 
fframfjulT.  ^^ ^^e  grand  juries  attends  them,  to  permit  the  prosecutor  to  be  prc- 
P3171   ^^^  during  the  sitting  of  the  grand  jury  to  conduct  the  evidence  on 
the  part  of  tlie  crown.     So  on  indictments  for  high  treason,  where 
the  sovereign  himself  is  the  party  immediately  injured,  any  of  the 
king's  counsel  may  attend  for  the  same  purpose  on  his  behalf,  as 
he  cannot  prosecute  in  person,  (r)     Any  one  who  mky  be  present 
on  the  occasion,  is  bound  not  to  disclose  what  may  transpire;  (s) 
and  the  jurors  themselves  are,  by  the  terms  of  their  oath,  laid  unaer 
the  same  obligation;  and  if  they  transgress  it  they  are  fineable.  {t) 
Formerly,  indeed,  they  became  accessaries  to  the  offence  if  felony, 
and  if  treason,  principals.  («)     And,  at  this  day,  it  is,  in  generaJ, 
a  high  misprision,  (vo)   But  where  a  witness,  examined  on  the  trial, 
swears  directly  the  reverse  of  the  evidence  given  before  the  grand 
jury,  they  are  at  liberty  to  state  this  circumstance  to  the  judge  who 
may  direct  him  to  be  prosecuted  for  perjury  on  the  testimony  of 
the  grand  inquest,  (x)    And  it  has  been  held  that  the  true  object 
of  the  secrecy  required,  is  to  prevent  the  evidence  produced  before 
the  grand  jury  from  being  counteracted  by  subornation  of  peijuiy 
on  the  part  of  the  defendant,  (y) 


(m)  38  Geo.  III.  c.  52.  s.  5,  6,  7.  c.  46.  s.  93. 

See  form  of  notice,  post  last  vol.  (t)  2  Hale»  161.  Gisb.  Duties  Man, 

(11)  38  Geo.  III.  c.  52.  8.  6.  2  vol.  420. 

(0)  2  Leach,  538.  («)  4  Bla.  Cam.  126. 

(/>)  2  Ld.  Raym.  922.  (w)  Id.  ib. 

{q)  2  Stra.  1133.    2  Sess.  Cas.  378.  (x)  4  Bla.  Com.  126.    Mr.  Chrif^ 

Cro.  C.  C.  33.  ante.  tian's  note  (5). 

(r)  Kel.  8.  (y)  W.  ibid. 

(0  Trial  per  p.  387.    Hawk.  b.  2. 
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The*  grand  jury,  io  general,  hear  evidence  only  in  support  of  the  [*318] 
charge,  and  not  in  exculpation  of  the  defendant,  and  it  has  been 
said  that  they  ought  never  to  hear  any  other  than  that  which  is  pro- 
duced for  the  crown,  (z)  But  it  may  be  doubted  whether,  as  they 
are  sworn  to  present  the  truth  which  necessarily  requires  investiga- 
tion, in  case  they  may  not  be  able  to  elicit  truth  from  the  witnesses 
for  the  prosecution,  and  are  actually  convinced  of  that  circumstance, 
they  may  not  require  other  testimony  to  assist  them  in  forming 
their  decision,  (a)  The  true  intention  seems  to  be  that  prima  fa- 
cie the  grand  jury  have  no  concern  with  any  testimony  but  (hat 
which  is  regularly  offered  to  them  with  the  bill  of  indictment,  on 
the  back  of  which  the  names  of  the  witnesses  are  inserted;  their 
duty  being  merely  to  inquire  whether  there  be  sufficient  ground 
for  putting  the  accused  party  on  bis  trial,  before  another  jury  of  a 
different  description.  But  if  they  are  unable  to  satisfy  themselves 
of  the  truth  sufficiently  to  warrant  their  determination,  (hey  may 
properly  seek  other  information  relative  to  mere  facts,  but  further 
than  this  they  cannot  proceed.  (6)  Formerly,  indeed,  it  was  laid 
down  that  (he  grand  jury  ought  to  find  the  bill  if  probable  evidence 
were  adduced  to  support  it,  because  it  is  only  an  accusation,  and 
the  prisoner  will  afterwards  defend  himself  before  a  more  public 
tribunal,  (c)  But  great  authorities  have  taken  a  more  merciful 
view  of  the  subject,  and  considering  the  ignominy,  the  dangers  of 
perjury,  the  anxiety  of  delay,  and  the  misery  of  a  prison,  have  ar- 
gued that  the  grand  inquest  ought,  as  far  as  the  evidence  before 
tbem  goes,  to  be  convinced  of  the  guilt  of  the  defendant,  (d) 
What  was,  therefore,  anciently  said  respecting  petit  treason,  (e) 
may  be  applied  to  all  other  offences,  that  since  it  is  preferred  in 
the  absence  of  the  prisoner,  it  ought  to  be  supported  by  substantial 
testimonies. 

With  respect  lo  the  kind  of  evidence  which  a  grand  jury  may 
receive,  it  should  be  observed,  that  they  are  bound  to  take  the  best 
legal  proof  of  which  the  case  admits,  and  it  must  be  given  on  oath; 
(/)  and,  therefore,  the*  jury  cannot,  on  suspicion  that  a  witness  has  r*3l9l 
been  tampered  with  by  the  prisoner,  receive  in  evidence  his  writ- 
ten examination  in  lieu  of  his  parole  testimony,  and  the  court  will 
resist  an  application  for  the  depositions,  (g)  And,  upon  the  same 
ground,  on  an  indictment  for  perjury  in  an  affidavit  made  in  chan- 


(x)  2  Ha!e,  15/.    4  Bla.  Com.  303.  (d)  Per  Sir  John  Haulcs,  4  St.  Tr. 

Hawk.  b.  2.  c.  25.  s.  145,  in  notes.   As  183.    3  St.  Tr.  416.    5  Si.  Tr.  3.    4 

tothedutv  ofagrandjiiror,  seeGisb.  Bla.  Com.  303.    2  Woodcs,  559.    2 

Duties  Man,  2  v.  419, 420.  Hale,  61. 

(a)  Dick.  Seiss.  116.  and  see  .Tac.  (e)  3  Inst.  25.  and  see  Gisb.  Duties 

Die.  Indictment.  Gisb.  Duties  of  Man,  of  Man,  2  vol.  419, 420. 

2  vol.  419,  420.  CfJ  Hawk.  b.  2.  c.  25.  s.  138. 

(6)  Dick.  J.  Indictment,  IV.  Dick.  (g)  1  Leach,  514.    Hawk.  b.  2,  c. 

SesB.  117.    Bum,  J.  Indictmetit,  T.  25.  s.  1S8,  139. 

(f)  2  Hale,  157. 
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eery,  they  should  have  the  original  document,  and  a  mere  office 
copy  will  not  suffice;  (h)  so  evidence  of  what  third  persons  said 
will  not  be  so  good  in  order  to  support  a  bill  before  the  grand  in- 
quest, (t)  But  an  accomplice  may  give  evidence  before  them  to 
support  a  bill  of  indictment  against  the  partaker  of  his  guilt;  and  a 
bill  so  found  will  be  sufficient,  even  though  he  had  not  been  previ- 
ously admitted  as  king's  evidence,  but  had  been  taken  from  prison 
to  give  evidence  by  means  of  an  order  altogether  surreptitious  and 
illegal,  (k)  But  the  grand  jury  ought  not  to  find  an  indictment  upon 
the  testimony  of  incompetent  witnesses,  as  of  those  who  have  been 
convicted  of  conspiracy,  or  other  inCaimous  crime;  and,  therefore, 
if  in  case  a  bill  be  presented  to  them,  with  quch  witnesses  alone 
indorsed,  on  application  to  the  court  they  will  be  directed  to  reject 
it.  (I)  It  may,  however,  be  proper  to  observe,  that  the  prosecutor, 
however  injured  by  the  crime  alleged  to  have  been  committed,  is, 
in  general,  a  competent  witness,  except  in  case  of  forgery,  because, 
the  finding  of  the  jury  cannot  be  given  in  evidence  of  his  favour 
upon  the  trial  of  a  civil  action,  and  the  proceedings  are  regarded 
as  for  the  public  benefit,  and  not  the  gratification  of  private  feel- 
ings, or  the  recovery  of  private  property,  (m)  And  even  in  the 
excepted  case  of  forgery,  the  party  to  whom  the  fictitious  instru- 
[^3201  ment  is  intended  to  defraud,"**^  may  be  rendered  competent  by  a  re- 
lease, (n)  If  the  jury  have  any  doubt  with  respect  to  the  propriety 
of  admitting  any  part  of  the  evidence  ofifered  to  them,  tbey  may 
pray  the  advice  of  the  court  which  is  sitting,  (o) 

In  case  of  high  treason  against  the  king's  person  or  government, 
no  indictment  can  be  found  without  the  oath  of  two  witnesses,  or  a 
.  voluntary  confession.  (/>)  For  all  the  statutes  on  this  subject  ex- 
tend as  well  to  the  finding  as  to  the  trial  in  open  court  by  the 
petit  jury;  {q)  however,  one  witness  to  one  overt  act,  and  another 
witness  to  another  overt  act  will  suffice,  (r)  The  particular  shades 
of  distinction,  which  arise  in  the  construction  of  the  statutes  of 
treason,  will  be  more  fully  shown  when  we  consider  tlie  evidence 
on  the  trial;  and,  in  general,  it  is  sufficient  here  to  observe,  that 
the  rules  relating  to  the  evidence,  and  the  competency  of  witnesses 
then  produced,  are  equally  operative  in  this  stage  of  the  proceed* 
ings.  {s)     If  the  grand  jury  find  the  bill  upon  incompetent  or  im- 


(/i)  1  Sch.  &  Lef.  232.  3  Campb. 
401.  as  lo  what  suiilcieiit  proof  of  the 
'Icrcnclant's  having  been  duly  s\^orn, 
see  2  Burr.  1189.    2  Campb.  508. 

(i)  6  T.  tt.  294.  f lawk.  b.  2.  c.  25. 
s.  139. 

(h)  1  Leacli,  155. 

(/)  Hawk.  b.  2.  c.  25.  s.  145,  in  notes. 

(m)  Hawk.  b.  2.  c,  25.  s.  145.  in 
:)0le8.    4  East,  582. 

(n)  1  Leach,  150,  157.  2  East,  P. 
C.  1003.  and  see  post,  chap,  on  Evi- 


dence. 

(o)  Hawk.  b.  2.  c.  25.  s.  145,  in 
notes.  Dalt.  J.  c.  185.  s.  9.  3  Harg. 
St.  Tr.  417.  4  Bla.  Cora.  303.  n.  1. 
2  Hale,  159,  160. 

(/>)  1  Etiw.  Vr.  c.  12.  s.  22.  5  &  6 
Edw.  VI.  c.  11.  s.  12.  1  &  2  Ph.  & 
M.  c.  10.    7W.  III.  C.3. 

(?)  1  East,  P.  c.  128, 168. 

(r)  1  East,  P.  C.  129.  Hawk.  b.  2. 
c.  25.  s.  141. 

(«)  Post  ch.  on  evidence. 
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proper  evidence,  yet  if  the  prisoner  be  aAerwards  tried  on  legal 
and  sufficient  testimony,  it  seems  that  the  conviction  cannot  be 
shaken,  (t) 

All  witnesses  who  are  material  to  the  finding  of  an  indictment  Mode  of 
arc  compellable  to  appear  before  the  grand  jury,  and  give  evidence  fn^^^tend- 
botb  at  the  quarter  sessions  and  assizes,  (u)     At  the  assizes  or  ance  of 
Old  Bailey  sessions,  they  may  be  compellea  to  attend  by  subpoena,  witnesses, 
out  of  the  crown  office;  (»)  and,  if  they  neglect  to  obey  it,  on  affi-  5u^^.fJn '^f 
davit,  that  they  were  material  to  the  prosecutor's  case,  and*  that  documents 
they  were  duly  served  with  the  subpoena,  the  court  of  King's    [*321] 
Bench  will  grant  an  attachment  against  them;  on  which  they  may 
be  taken  and  committed  till  after  trial  of  the  offender,  when  an 
order  will  be  made  for  his  discharge,  (tr)     At  sessions  the  mode 
is  also  to  proceed  by  subpoena,  either  from  that  court  or  from  the 
crown  office,  (ar)  If,  when  a  witness  appear,  he  refuse  to  be  sworn, 
he  may  be  committed  for  a  contempt,  from  which  liability  not 
even  the  privilege  of  peerage  can  excuse  him.  (y)     By  a  recent 
statute,  {z)  any  judge  or  baron  of  the  courts  of  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  or  other  superior  courts  of  England  or 
Ireland,  is  empowered  to  issue  a  habeas  corpus  (a)  to  bring  any 
person  detained  in  prison,  who  is  a  material  witness,  to  give  evi- 
dence before  the  grand  jury,  in  any  court  of  record.     The  terms 
of  this  provision,  of  course,  extend  to  the  sessions;  and,  by  the 
same  act,  justices  of  great  sessions  in  Wales,  and  the  county  pala- 
tine of  Chester,  have  the  same  authority  within  the  limits  of  their 
jurisdiction.  (6)     And,  by  a  subsequent  enactment,  the  service, 
in  any  part  of  the  kingdom,  of  a  subpoena  issued  out  of  any  court 
of  competent  jurisdiction,  is  equally  good  with  service  in  the  coun- 
ty, where  the  party  is  required  to  attend;  and,  if  he  neglect  to  obey 
its  requisition,  he  may  be  punished  by  the  court  of  King's  Bench, 
(c)  If  it  l>e  necessary  to  procure  an  affidavit  filed  in  another  court, 
a  motion  must  be  made  to  that  court  to  take  it  off  the  file,  and  de- 
fiver  it  to  the  clerk  of  the  crown,  (d)     But  though,  in  general,  all 
must  obey  a  subpoena,  it  has  been  holden  that  it  is  not  incumbent 
on  an  attorney  to  deliver*  up  papers  confidentially  entrusted  to  him    p^SSS] 
by  his  client  on  a  subpoena,  duces  tecum;  (e)  though  he  ought  to 
attend,  and  when  called,  object  to  their  production.  (/)     Each 

(/)  Hawk.  b.  2.  c.  25.  s.  145,  in  notes.  (z)  44  Geo.  HI.  c.  102.  s.  I.  2,  as  to 

1  L.each,  156,  7.  the  mode  of  applying  for  the  writ,  see 

(u)  1  Salk.  278.    6  T.  R.  295.    8  post  ch.  on  Evidence. 

T.  li.  585.    Bac.  Abr.  £vi^)eI)Cc,  D.  (a)  Se  form  of  habeas  corpus,  post 

Dick.  Sess.  1 18.  last  vol. 

(«)  See  form  2,  post  last  vol.  (b)  9.  2. 

(w)  8  T.  U.  585.    6  T.  R.  295.    3  (c)  45  Geo.  HI.  c.  92.  s.  3.    8.  T.  R. 

Burr.  1687     Dick.  Sess.  118.  585. 

(x)   See  form,  Williams,  J.  Evi-  (d)  1  Sch.  &  Lef.  232. 

dcnce,  HI.  post  last  vol.  {e)  3  Btirr.  1687. 

(y)  1   Salk,  278-    Bac.  Abr.  Evi-  (/)  9  East,  485,  6- 
dence,  D.  Dick.  Sess.  90. 

Crtm.  Law,  vol.  i.  e  e 


218 


of  THE   GRAND  JVRT 


witness,  before  he  leaves  the  court,  is  sworn,  that  the  evidence  he 
shall  give  to  the  grand  inquest  upon  the  bill  of  indictment  against 
the  defendant,  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth;  (g)  and,  if  he  be  guiltj  of  perjury,  he  will  be  subject  to 
a  prosecution  for  that  offence.  (A)  In  case  of  high  treason,  the  de- 
fendant is  entitled  to  a  copy  of  the  names  of  the  witnesses  ex- 
amined before  the  grand  jury  by  virtue  of  a  particular  statute,  (i) 
but  the  right  extends  to  no  inferior  offences,  nor  can  the  court 
grant  it  in  their  discretion,  {k) 
or  the  After  the  grand  jury  have  heard  the  evidence,  they  are  to  decide 

the^'"pf  °f  ^^^*®'*  ^^^  1^*"  s^2i"  ^^  found  or  rejected.     In  the  finding,  twelve 
juiy.  of  the  jurymen,  at  least,  must  concur,  but  if  the  rest  of- the  jury 

dissent,  the  finding  will  still  be  valid,  (l)  The  jury  cannot  find 
one  part  of  the  same  charge  to  be  true,  and  another  false,  but 
(hey  must  either  maintain  or  reject  the  whole  ;  and,  therefore,  if 
they  indorse  a  bill  of  indictment  for  murder,  '^  billa  vera  se  defen- 
dendo^'^^  or  biUa  vera  for  manslaughter  and  not  for  murder,  the 
whole  will  be  invalid,  and  may  be  quashed  on  motion,  (m)  It  has 
indeed  been  said,  that  if  a  grand  jury  find  a  bill  for  manslaughter 
on  an  indictment  for  murder,  the  words  ^'  of  malice  aforethought,'' 
and  ''  did  murder,'^  may  be  struck  out,  and  the  indictment 
amended  by  reducing  it  to  a  mere  accusation  of  the  inferior  offence 
P3231  '"  ^^  presence  of  the  jury.*  (n)  This,  however,  seems  question- 
able, and  it  is  agreed,  that  it  is  the  safer  course  to  prefer  a  fresh 
indictment  for  manslaughter  ;  and  so,  where  the  bill  is  originally 
for  burglary,  to  prefer  an  indictment  for  theft,  which  is,  in  sub- 
stance, included,  (o)  This  rule,  however,  does  not  extend  to  the 
finding  of  different  counts  ;  for,  as  each  count  contains  a  distinct 
charge,  the  jury  may  return  a  true  bill  upon  one  of  them  only,  ^d 
the  finding  will  be  as  valid  as  if  no  other  had  ever  been  insert- 
ed, (p)  And  an  indictment  against  several  may  be  found,  against 
one  or  more,  and  rejected  as  to  the  rest.  It  is  said,  indeed,  that 
in  case  of  an  indictment  for  murder  being  presented,  though  it 
appears  to  the  jury  that  the  facts  anK)unt  only  to  manslaughter  or 
justifiable  homicide,  yet  if  the  fact  of  the  killing  by  the  defendant 
be  established,  they  ought  to  find  the  bill  for  murder,  in  order  to 
ensure  the  future  security  of  the  defendant ;  for,  if  they  throw  out 
the  bill,  he  may,  after  seven  years  be  again  indicted,  which  can 


(g)  Cro.  r.  C.  48Z 

(A)  Se  post  to),  precedents  of  In- 
dicinrii  n»  for  perjury. 

(i)  7  Ann  r.  21.  s.  11. 

(fc)  4  :  .  R.  6l?3. 

(0  2  Hale,  161.'  4  Bla.  Com.  306. 
Bac  At).  .)>  ries,  A. 

(m)  2  Rol.  Rep.  52.  3  Bulst.  206. 
1  Rol  Ren.  407,  8.  1  Sui.230.  Cowp. 
325.  2  Htle,  158.  Hawk. b.  2. c.  25. 
s.  2.    Ccm.  Dig.  Indictment,  A.    Bac. 


Ab.  Indictment,  D.  Cro.  C.  C.  32. 
Burn  J.  Inrlictment,  Vll. 

(n)  2  Hale,  162.  Bac.  Abr.  Indict- 
ment,  D. 

(o)  2  Hale,  162  Bac.  Abr.  Indict- 
ment,  D. 

(p)  1  Cowp.  325.  Hawk.  b.  2.  c 
25.  s.  2.  Com.  Dig.  Indictment,  A.  in 
notes.  Bac.  Ab.  Indictment,  D.  Cro. 
C.  C.  32.  Bum  J.  Indictment,  VII.  & 
Jurors,  VI.  ante,  248. 


AND  FINDING  BILL,  &C« 


219 


never  take  place  after  an  open  acqaittal.  (q)  It  is  a  rule  that  the 
finding  of  the  jury  must  be  absolute  and  not  conditional;  and, 
therefore,  a  fiuding  '^  si  domus  non  fuit  in  possessione  domins 
regime  tunc  billa  vera,''  is  of  no  avail,  and  cannot  be  made  the 
foundation  of  any  further  proceedings,  (r)  So,  if  in  case  of  libel, 
they  find  ^'  billa  tera^*^  as  to  the  words  '^  sed  utrum  maliciose 
Ignoramus,'^  for  nothing  can  be  done  upon  such  a  present- 
ment, (s)  / 

During  the  whole  of  their  proceedings^  the  grand  jury  are  pro-  / 
tected  in  the  discharge  of  their  duty,  and  no  action  or  prosecution  |   • 
can  be  supported  against  them  in  consequence*  of  their  finding,  /  [*324] 
however  it  may  be  dictated  by  malice,  or  destitute  of  probabief 
foundation,  (t) 

The  mode  in  which  the  grand  jury  formerly  returned  the  result 
of  their  inquires  to  the  court,  was  by  indorsing  on  the  back  of  the 
bill,  if  thrown  out,  "  tgnoraffitis,"  or  "  we  know  nothing  of  it," 
intimating  that  though  the  accusation  might  possibly  be  true,  no 
facts  had  appeared  in  evidence  to  warrant  that  conclusion  ;  and^  if 
found,  "  biUa  vera^"*^  or,  if  there  were  several  returned  at  the 
same  time,  '^  quod  separales  presentes  sunt  billae  vers."  (u)  And 
it  was  holden,  that  if  the  indorsement  was  ^^  qu(B  est  bUla  vera" 
instead  of  ^^  quod  est^^  the  finding  was  defective,  {w)  But,  at 
the  present  day,  the  indorsement  is  in  English  absolutely,  if 
found,  ^^  a  true  bill,"  and  if  rejected,  '^  not  a  true  bill,"  or  which 
is  the  better  way,  ^^  not  fbund^"  in  which  case  the  party  is  dis- 
charged without  further  answer,  {x)  The  indorsement  ^^  a  true 
bill"  made  upon  the  bill,  becomes  part  of  the  indictment,  and 
renders  it  a  complete  accusation  against  the  prisoner,  (y)  When 
the  jury  have  made  these  indorsements  on  the  bills,  they  bring 
them  publicly  into  court:  and  the  clerk  of  the  peace  at  sessions, 
or  clerk  of  assize  on  the  circuit,  calls  all  the  jurymen  by  name, 
who  severally  answer  to  signify  that  they  are  present;  and  then 
the  clerk  of  the  peace,  or  assize,  asks  the  jury  whether  (hey  have 
agreed  upon  any  bills,  and  bids  them  present  them  to  the  court;  {z) 
and  then  the  foreman  of  the  jury  hands  the  indictments  to  the  clerk 
of  the  peace,  or  clerk  of  assize,  who  asks  them  if  they  agree,  the 
court  shall  amend  matter  of  form,  altering  no  matter  of  substance, 
to  which  they  signify  their  assent,  (a)     This  form"^  is  necessary,    [*325] 


(9)  2  Hale,  158.  Bac.  Ab.  Indict- 
ment, D. 

(r)  Yelv.  15.  Hawk.  b.  2.  c.  25.  s.  2. 
Com.  Dig.  Indictment,  A.  Bac.  Abr. 
Indictment,  D. 

(«)  1  Leon.  287.  Hawk.  b.  2.  c.  25. 
s.  2.  Com.  Dig.  Indictment,  A.  Bac. 
Abr.  Indictment,  D. 

(0  Hawk,  b  Ic.  72.  s.  5.  2  Hale, 
162  1  T.  R.  513.  514,  SZ5,  1  Ld. 
Raym.  469. 

(11)  Cora.  Dig.  Indictment,  A. 


(w)  8  Mod.  296.  Com.  Dig.  Indict- 
ment, A. 

(x)  4  Bla.  Com.  305. 

{y)  Yelv.  99.  Com.  Dig.  Indict- 
ment, A. 

(zj  4  Bla.  Com.  306.  Cro.  C.  C.  7. 
see  form,  Cro.  C.  U.  7.  &  p'  -st  last 
vol. 

(fl)  Cro.  C.  C.  7.  Dick.  Sess.  158.  see 
form,  Cro.  C.  C.  7.  Dick.  Seas.  158. 
post  last  vol. 
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in  order  to  enable  the  court  to  alter  any  clerical  mistake,  because 
they  have  no  authority  to  change  the  form  of  the  accusation, 
ivithout  the  consent  of  the  accusers.  (6)  After  this  is  done,  the  clerk 
of  the  peace  reads  over  the  names  of  offenders  and  offences  in 
every  indictment,  and  whether  the  bill  be  found  or  thrown  out,  as 
indorsed  by  the  grand  jury,  and  makes  a  private  mark  or  cross 
iipn  those  which  are  rejected,  and  usually  files  the  bill,  though 
this  is  not  necessary,  (c)  At  the  close  of  the  sessions  or  assizes, 
all  those  prisoners,  against  whom  no  bills  are  found,  are  discharged 
by  proclamation,  {d) 
Of  prefer-  If  the  bill  be  not  found,  or  if  the  indictment  is  defective,  a  new 
iiSSfct-  ^^^  ^^^^  regular  one  may  be  framed,  and  sent^o  the  same,  or 
ment'  another  grand  jury  for  their  finding,  (e)  And  thus,  after  the  find* 
ing  of  a  bill  for  murder,  when  the  facts  amount  to  petit  treason, 
the  crown  may  procure  the  indictment  to  be  quashed,  and  prefer 
another  for  the  petit  treason.  (/)  The  mere  insufficiency,  there- 
fore, of  the  finding  affords  no  future  indemnity  to  the  party 
indicted. 


(b)  Ante,  p.   297.    R.  T.  H.  203.         (e)  4  Bla.  Com.  305,  6.    Bac.  Abr. 

2  Stra.  1026.  Indictment,  D.     2  Woodes,    555,  6. 

(r)  Dick.  Sess.  158.  4  Ilarg.  St.  Tr.  ante,  p.  304. 
745.  (/)  Fost.  104,  6. 

((/)  Cro.  C.  C.  8. 
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CHAPTER  VII. 


OP  THE  CAPTION  OP  THE  INDICTMENT. 


We*  have  now  to  consider  the  caption  of  the  indictment,  for  [*326] 
although,  in  general,  this  form  doea  not  appear  until  the  return 
to  a  writ  of  certiorari,  or  a  writ  of  error,  yet,  in  case  of  high 
treason,  the  defendant  is  entitled  to  a  copy  of  it  in  the  first  in- 
stance, after  the  finding  of  the  indiclment,  in  order  that  he  may 
be  acquainted  with  the  names  of  the  jurors  by  whom  it  was  pre- 
sented, (a)  The  caption  is  no  part  of  the  indictment  itself,  it  is 
only  a  copy  of  the  style  of  the  court  at  which  the  indictment  was 
found,  (b)  It  is  a  formal  statement  of  the  proceedings,  describ- 
ing the  court  before  which  the  indictment  was  found,  the  time 
and  place  where  it  was  found,  and  the  jurors  by  whom  it  was 
found,  and  these  particulars  it  must  set  forth  with  sufiicient  cer- 
tainty, (c)  The  following  form  is  given  by  Lord  Hale,  {d)  other 
more  modem  precedents  will  be  found  in  the  following  volume. 

^'  Norfolk.*  At  a  general  sessions  of  the  peace,  holden  at  S.  in  [*3271 
the  county  aforesaid,  on  the  fifth  day  of  October,  in  the  twenty- 
fiAh  year  of  the  reign,  &c.  before  A.  B.  C.  D.  and  their  fellows, 
justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  of 
our  said  lord  the  king,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanours  in  the  same  county 
committed,  by  the  oath  of  6.  H.  £.  P.  &c.  good  and  lawful 
men  of  the  said  county,  sworn  and  charged  to  inquire  for  our 
said  lord  the  king,  and  the  body  of  the  said  county,  it  is  presented, 
&c." 


(a)  1  East,  P.  C.  113.    Fost.2.  Indictment,  IV    Burn  J.  Indictment, 

(b)  1  Saund.  250.  d.  n.  1.  IX.    Bac.  Ab.  Caption. 

(c)  2  Hale,  165.    Hawk.  b.  2.  c.  25.  (d)  2  Hale,  165.  see  formB,  Burn  J. 
i.  16, 17, 118, 119, 120.  "WliliamB,  J.  Indictment,  IX.  post  last  yol 
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OF  THE   CAPTION 


County  in 
Margin. 


When  the  indictment  is  returoed  from  an  inferior  court  in 
obedience  to  a  writ  of  certiorari,  the  statement  of  the  previous 
proceedings  sent  with  it,  is  termed  the  scheduUy  and  from  this 
instrument  the  caption  is  extracted,  (e)  When  thus  taken  from 
the  schedule  it  is  entered  upon  the  record,  and  prefixed  to  the 
indictment,  of  which,  however^  it  forms  no  part,  but  is  only  the 
preamble,  which  makes  the  whole  more  full  and  explicit.  (/)  In 
castes  of  removal  by  certiorari,  its  principal  object  is  to  shew  that 
the  inferior  court  had  jurisdiction,  and,  therefore,  a  certainty  in 
that  respect  is  particularly  requisite,  (g)  Care  must  be  taken 
duly  to  set  it  forth,  for  if  there  be  no  caption,  or  a  defective  one, 
the  proceedings  may  be  demurred  to  for  its  omission;  (h)  though 
the  courts  will,  as  we  shall  hereafter  see,  allow  an  amendment. 
We  will  now  consider  the  parts  of  the  caption  in  the  order  in 
which  they  occur. 

The  name  of  the  county  in  which  the  indictment  was  presented, 
as  '^  Middlesex,^'  must  either  be  stated  in  the  margin,  or  appear 
in  the  body  of  the  caption,  (t)  It  is  always  usual  to  state  it,  not 
[^'SSS]  only  in  the  margin,  but  in  the  body^  of  the  caption;  and,  therefore, 
it  is  safest  to  adhere  to  this  form,  although  the  better  opinion  is, 
that  if  it  be  referred  to  as  the  county  aforesaid^  as  in  the  preceding 
form,  no  objection  on  that  account  can  be  supported,  (fc) 
Court  The  caption  must  also  set  forth  the  court,  where  the  indictment 

where  in-  ^^g  found,  as  at  "  a  general  session  of  the  peace,"  "  the  general 
ftuiid^"*  session  of  oyer  and  terminer  for  Middlesex,"  &c.  so  that  it  may 
appear  to  have  jurisdiction,  (l)  It  is  sufficient  to  allege  the  indict- 
ment to  have  been  taken  at  the  general  sessions  of  the  peace  o/" 
the  county,  (m)  but  if  it  merely  allege  it  to  have  been  taken  at  a 
sessions  m  the  county,  it  seems  to  be  the  better  opinion  that  the 
caption  will  be  invalid,  though  perhaps  it  might  be  cured  by 
reference  to  the  venue  in  the  margin;  (n)  so,  if  it  be  stated  that 
the  indictment  was  taken  before  I.  S.  steward,  without  showing  to 
whom,  or  in  what  court,  (o)  or  that  an  inquest  of  death  was  taken 
upon  view  of  a  body,  before  I.  S.  without  adding  that  he  was 
coroner;  and,  even  stating  that,  and  yet  omitting  to  show  that  he 
acted  in  that  capacity  for  the  district  in  which  the  inquisition  was 
taken,  the  caption  will  be  erroneous;  (p)  but  it  is  sufficient  if  he 


(e)  1  Saund.  309.  a.  n.  2. 

(/  )  2  Hale,  165.  Bac.  Ab.  Indict- 
ment, J.  Burn,  J.  Indictment,  IX. 
Wili'ums,  J.  Indictment,  IV. 

Cg)  2  Sess.  Cases,  :316.     Andr.  138. 

(A)  5  S:dk.  188.    1  T.  U.  319. 

(r)  2  Hale,  165,  6.  Burn,  J.  Indict- 
ment, IX. 

(k)  1  Saund.  308.  n.  1.  Cro.  Eliz. 
490.  3  P.  Wms.  439.  ante,  327.  ace. 
Cro.  Eliz.  606.  738,  751.  semb.  contra. 

(/)  2  Hale,  166.  Hawk.  b.  2.  c  25. 
8. 16, 17, 118,  119, 130.    Williams,  J. 


Indictment,  IV. 

(m)  1  Sid.  147.  Hawk.  b.  2.  c.  25. 
8. 120.    Bac.  Ab.  Indictfncnt,  I. 

(n)  1  Keb.  66.8.  2  Keb.  133,  128. 
1  Lev.  304.  Hawk.  b.  2.  c.  25.  s.  120. 
Bac.  Ab.  Indictment,  I.  1  Keb.  635. 
Cro.  Rliz.  490. 

(o)  Hawk.  b.  2.  c.  25.  a.  119.  Bac 
Ab.  Indictment,  I. 

(p)  Cro.  Eliz.  193.  2  RoU.  Rep.  82. 
Hawk.  b.  2.  c.  25.  s.  119.  Bac.  Ab. 
Indictment,  I. 
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be  described  as  coroner  in  the  county,  because  the  court  will  in- 
tend him  to  hold  that  oflSce  ibr  the  whole,  {q)  It  is  laid  down, 
that  if  the  session  be  holden  bj  virtue  of  three  commissions,  as  of 
gaol  delivery,  of  oyer  and  terminer,  and  of  the  peace,  if  it  be 
returned  at  a  session  holden  before  the*  justices,  and  the  record  be  [*329] 
made  up,  as  upon  all  three  commissions,  if  they  have  jurisdiction 
to  take  the  indictment  by  one  of  these;  the  caption  will  be  good, 
though  they  are  not  enabled  so  to  do  by  the  others,  (r)  But  a 
caption  setting  forth  that  the  indictment  was  taken  ^^  ad  magnam 
curiam  cum  leta  tentam^'  is  bad,  though  ^'  ad  magnam  curiam  et 
ad  letam,"  would  be  good,  for  cum  leta  does  not  describe  any 
court  possessing  jurisdiction;  {$)  so  it  would  be  sufficient  to  allege 
that  it  was  taken  at  a  court  leet  holden  with  a  court  baron,  though 
it  would  be  otherwise  if  both  courts  had  jurisdiction,  and  their 
modes  of  proceedings  were  different,  {t)  And  the  caption  of  an 
indictment  taken  at  a  court  leet  need  not  show  how  the  court  was 
constituted,  whether  by  grant  or  prescription;  (ti)  but  this  precau- 
tion may  be  necessary  when  it  is  holden  by  virtue  of  a  special 
commission,  (to)  Indeed  it  is  in  no  case  necessary  to  set  forth  the 
foundatipn  of  the  court's  authority,  if  it  be  exercised  in  the  course 
of  its  ordinary  jurisdiction,  (a?) 

Next  to  the  statement  of  the  court,  follows  the  name  of  the  l*Iace 
place  and  county  where  it  was  holden,  and  which  must,  in  all  ^^^^ 
cases,  be  inserted;  (y)  and,  though  it  may  suffice,  after  naming  a  holden. 
place,  to  refer  to  ^^  the  county  aforesaid,''  yet  unless  there  be  such 
express  reference  to  the  county  in  the  margin,  or  it  be  repeated  in 
the  body  of  the  caption,  it  will  be  insufficient,  {z)    This  is  essen- 
tial in  order  to  show  that  the  place  is  ii^thin  the  limits  of  the 
jurisdiction;  and,  therefore,  whether  the  caption  wholly  omit  the 
place,  or  do  not  state  it  with  sufficient*  certainty,  the*  proceedings   p*3S0] 
will  be  alike  invalid  though  amendable;  (a)  as  if  it  state  it  to  be 
taken  only  at  the  town  without  adding  ^^  the  county  afaresaid^'*^ 
the  omission  will  vitiate.  (6)    And  in  York,  where  there  are  three 
ridings,  it  will  not  be  even  sufficient  to  state  the  county  in  general, 
but  the  particular  district  must  also  be  specified;  (c)   so  also  in 


(v)  4  Co.  41.  Hawk.  b.  2.  c.  25.  9. 
119.     Bac.  Ab.  Indictment,  I. 

(r)  2  Hale,  166. 

(«)  ?  Keb.  139.  1  Salk.  195.  Hawk, 
b.  2.  c.  25.  s.  124.  Bac.  Ab.  Indict- 
roenty  I. 

(0  1  Salk.  195.  Hawk.  b.  2.  c.  25. 
s.  124.    Bac.  Ab.  Indictment,  I. 

(u)  I  Salk.  200.  Hawk,  b  2.  c.  25. 
s.  135.  Bac.  Ab.  Indictment,!. 

(w)  Post.  3.  see  form,  post  last  vol. 

(x)  4  Burr.  2085. 

(y)  D/er,  69.  a  Cro.  Jac.  276.  2 
Hale,  166.    Hawk,  b.  2.  c.  25. 9. 128. 


Bac.  Ab.  Indictment,  I. 

(z)  Ante,  327,  8.  2  Hale,  180.  3 
P.  Wms.  439.  1  Saund.  308.  n.  1. 
Cro.  E!iz.  137,  606,  738. 

(o)  Cro.  Jac.  276.  2  Hale,  16& 
Hawk.  b.  2.  c  25.  s.  128.  Bac.  Ab. 
Indictment,  L 

(6)  CrcEliz.  137,  606,  738,  751.  2 
Hale,  166.  Hawk.  b.  2.  c.  25.  s.  128. 
Bac.  Ab.  Indictment,  I.  Williams,  J. 
Indictment,  IV. 

(c)  2  Hale,  166.  Cro.  Jac.  256,  T. 
see  forms,  post  last  vol. 
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Lincolnshire  where  there  are  three  divisions,  viz.  the  part  of 
Holland,  the  part  of  Kesteiven,  and  the  part  of  Linsej,  the  same 
specification  must  be  adopted,  {d)  But  the  caption  of  an  inqui* 
sition,  alleging  that  it  was  taken  at  B.  before  I.  S.  coroner,  of  the 
king^s  liberty,  at  B.  aforesaid,  is  good  without  expressly  showing 
that  B.  is  within  the  liberty  of  B.  for  it  must  be  intended,  (e) 
Time  of  After  the  statement  of  the  place,  the  caption  must  proceed  to 
taking  in-  specify  the  day  and  year  on  which  the  indictment  was  present- 
ic  men  .  ^j^  ^^ ^  ^^^  .j»  .^  describe  the  session  to  have  been  holden  on  an 
uncertain  or  impossible  day  as  ad  Festwn  Epiphami  instead  of 
EpiphanuB^  {g)  or  if  it  merely  lay  the  day  of  the  week,  (A)  or 
lay  the  year  as  the  year  of  the  king  without  stating  what  king,  (i) 
or  set  forth  the  time  in  any  figures  but  Roman,  {k)  the  caption 
will  be  invalid.  So  if  the  time  expressed  be  repugnant  or  con- 
tradictory, the  mistake  will  be  fatal,  (l)  And  if  the  indictment 
[^331 1  was  taken  at  an  adjourned  sessions,  it  must  be"*^  shown  when  the 
original  sessions  commenced,  as  well  as  when  the  bill  was  pre- 
ferred, in  order  to  show  that  it  is  within  the  time  prescribed  by 
the  statute;  (m)  but  if  the  year  of  the  king  be  inserted,  it  is  not 
necessary  to  state  the  year  of  our  Lord;  and  if  the  latter  be  erro- 
neously mentioned,  it  may  be  rejected  as  surplusage,  (n)  The 
indictment  should  be  alleged  to  be  taken  in  the  present  and  not  in 
the  past  tense,  (o)  though  perhaps  at  the  present  day  the  objection 
might  not  be  material,  (p) 

The  averment  of  time  is  followed  by  a  proper  description  of  the 
justices  before  whom  the  indictment  was  presented.     The  names 
and'autho-  ^^  ^^^  justices  should  be  set  out,  {q)  but  it  is  not  necessary  to  state 
rity.  all  of  them,  and  it  will.sufiice  to  name  so  many  as  the  law  re- 

quires to  form  the  session  at  which  the  indictment  was  preferred, 
and  to  allude  to  the  rest  bv  the  terms  ^'  and  others  their  fel- 
lows.^'  (r)  Thus  a  caption  of  an  indictment  at  the  sessions  of  the 
peace  should  name  at  least  two,  {s)  and  under  a  commission  of 


Names  of 

justices, 

addition 


(d)  Cro.  Jac.  256,  7. 

(e)  5  Co.  120,  1.  Hawk.  b.  2.  c.  25. 
s.  128.    Bac.  Ab.  Indictment,  [. 

(/)  Hawk.  b.  2.  c.  25  s.  127.  Bac. 
Ab.  Indictment,  I.  Williums,  J.  In- 
dictment, IV. 

(g)  2Stra.  698.  2  Sess.  Cass.  5. 
Hawk.  h.  2.  c.  25.  s.  127.  n.  22.  Bac. 
Ab.  Indictment,  I.  Williams,  J.  In- 
dictment, rv. 

(h)  4  Co.  48.  Hawk.  b.  2.  c.  25.  s. 
127.  Bac.  Ab.  Indictment,  I.  Wil- 
liams, J.  Indictment,  IV. 

(i)  2  Keb.  582.  Hawk.  b.  2.  c  25. 
8.  127.     William-s,  J.  Indictment,  IV. 

(k)  2  Keb.  128.  1  Mod.  78.  Hawk, 
b.  2.  c.  25,  8.  127.  Bac.  Ab.  Indict- 
ment, I.    Williams,  J.  Indictment,  IV. 

(/)  1  T.  R.  316.    1  Uach,  425. 


(w)  2  Stra.  865.  2  Sess.  Cas.  17, 
20.  1  Barnard,  .327,  8.  Hawk.  b. 
b.  2.  c.  25.  8.  127.  n.  22.  Bac.  Ab.  In- 
dictment,  1.  Williams,  J.  Indictment. 
IV. 

(h)  I  Mod.  78.  Hawk.  b.  2.  c.  25. 
s.  127.  Bac.  Ab.  Indictment,  I.  Wil- 
liam»,  J.  Indictment,  IV.    . 

(o)  1  Sid.  229,  230.  1  Keb.  37, 
833.  4  Co.  48.  Hawk.  b.  2.  c.  25. 
8. 127.  Bac.  Ab.  Indictment,  I.  Wil- 
liams, J.  Indictment,  IV. 

(/»)  1  T.  R.  316,  320. 

Iq)  Cro.  Eliz.  738.  Williams,  J.  In- 
dictment,  IV. 

(r)  2  Hale,  166.  Williams,  J.  In- 
dictment, IV. 

(«)  2  Hale»  116.  Bum,  J.  Indict- 
meot,  IX. 
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oyer  and  terminer  four  at  least  mast  be  named,  (t)  But  although 
in  all  commissions  of  oyer  and  terminer,  gaol  deliyery,  and  of  the 
peace,  there  are  some  that  are  of  the  quomm,  without  whom  no 
session  can  be  held,  no  particular  mention  need  be  made  of  those 
who  are  of  the  quorum;  b^t  it  is  sufficient,  if  ui  facty  there  was 
one  of  them  actually  present  at  the  session,  (u)  If,  however,  an 
act  of  parliament  expressly  limits  the  offence  which  it  creates  to 
be  heard  and  determmed  by  two  or  more*  justices,  one  of  whom  [*SS2] 
must  be  of  the  quorum,  the  caption  should  state  whereof  A.  &c. 
is  one  of  the  quorum,  and  this  is  the  usual  course  in  the  return  of 
orders  made  by  two  justices,  concerning  illegitimate  children,  upon 
die  18  Eliz.  c.  3.  because  the  provisions  of  the  statute  are  express, 
and  must  be  strictly  pursued,  (w)  The  power  of  the  persons  so 
constituting  the  court  to  take  the  indictment  must  also  appear,  and 
they  roust  be  described  as  justices  of  the  peace,  justices  of  gaol 
delivery,  assigned,  &c.  ^'  to  deliver  the  gaol,"  ^^  to  hear  and  de- 
termine," "  to  keep  the  peace,  &c.^'  {x)  And,  therefore,  if  the 
word  ^^  amgned?^  be  omitted,  the  caption  will  be  invalid,  (y)  It 
ought  also  to  notice  the  authori^  of  the  justices  to  hear  and  deter- 
mine felonies,  &c.  and  several  indictments  have  been  auasbed  ia 
consequence  of  this  omission,  (z)  though  if  the  justices  oi  the  peace 
before  whom  the  indictment  was  found,  necessarily  as  such,  had 
jurisdiction  over  the  offence,  the  statement  of  the  authority  in  the 
caption  seems  unnecessary,  as  in  case  of  an  indictment  at  sessions 
for  a  forcible  entry,  (a)  It  should  seem  also  sufficient  to  allege, 
that  the  justices  were  assigned  to  hear  and  determine  offences  of 
the  same  nature  as  that  for  which  the  indictment  was  found,  with- 
out stating  the  whole  of  their  power.  Anciently  it  was  thought 
necessary  to  describe  them  either  as  the  king's  justices  or  as  jus- 
tices of  the  public  peace,  (6)  but  this  is  not  now  regarded  as  re- 
quisite, (c)  nor  is  it  necessary  to  show  by  whom  the  justices  were 
appointed;  (d)  and  if  any  mistakes  arise  in  relation  to  the  names 
of  the  justices,  the  court  may  order  them  to  be  amended,  (e) 

We*  come  next  to  the  statement  of  the  oath  and  the  names  of  Osth  and 
the  jurors,  *^  by  the  oath  of,  &c."  The  indictment  must  in  all  cases  names  of 
be  shown  to  have  been  taken  upon  oath^  and  if  this  allegation  be  ^  r#Qoo-| 
omitted,  the  caption  cannot  be  supported.  (/)     The  names  of  the  ^        -■ 


(0  1  Saiind.  249.  a.  note  1. 

(i»)  2  Hile,  166.  Hawk.  b.  2.  c.  25. 
8.124.    4  Burr.  2084,  5. 

(w)  2  Hale,  ^67. 

(x)  2  Hale,  166. 

(jr)  1  Saiind.  263.  n.  5.  Hawk.  b.  2. 
6. 25.  B.  123.    Uac.  Ab.  Indictment,  I. 

(«)  2  Hale,  166.  1  Vent.  33.  1 
Stnu  442.  1  Saund.  263.  n.  5.  Hawk, 
b.  2.  c.  25.  8.  121.  Bac.  Ab.  Indict- 
ment, r.  Willianrm,  J.  Indictment,  IV. 

(a)  Cro.  Jac.  634. 


(5)  1  Ut.  175.  2  Keb.  647.  1  Sid 
247.  422. 

(c)  2  Keb.  385.  Hawk.  b.  2.  c.  25. 
8.  123.     Bac.  Ab.  Indictment,  I. 

(cO  4  Burr.  2084,  5. 

(e)  4  East,  174. 

(J)  2 Keb.  676.  1  Keb. 329.  1  Sid. 
140.  3  Mod.  202.  2  Hale,  167.  Hawk, 
b.  2.  c.  25.  8.  126.  Bac.  Ab.  Indict- 
ment, I.  Bum,  J.  Indictment,  IX.  Wil- 
liams, J.  Indictment,  IV. 
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Conclu- 
sion of 
Caption. 


jarors  are,  in  cases  of  treason,  inserted,  and  altbougfa  there  are 
some  precedents  which  do  not  specifr  them,  (e)  it  seems  to  be 
settled,  that  the  sdkeduU  returned  to  the  writ  or  certiorari  with  the 
indictment,  will  be  bad  without  them.  (A)  But  it  is  quite  clear 
that  there  is  no  occasion  to  set  forth  the  names  upon  the  record  iD 
the  King's  Bench,  or  to  annex  them  to  the  indictment;  but  that  in 
the  caption,  as  it  appears  in  the  court,  they  may  be  wholly  omitted, 
this  being  the  established  practice  of  the  crown  office,  (i)  It  must, 
however,  be  shown  on  the  face  of  the  record,  that  the  bill  was 
found  by  at  least  twelve  jurors,  or  it  will  be  insufficient  (fc)  And 
it  has  also  been  laid  down,  that  they  must  be  described  as  ^'  good 
and  lawful  men,"  (2)  but  this  does  not  seem  to  be  absolutdy 
essential,  especially  when  the  indictment  is  found  in  a  superior 
court,  because  all  men  shall  be  so  regarded  until  the  contrary 
appear,  {m)  The  caption  must  then  state  that  they  are  ^^  of  the 
coufUy  ajoresaiff^  or  other  vill  or  precinct  for  which  the  court  had 
jurisdiction  to  inquire;  and  if  these  words  are  omitted  the  whole 
will  be  vitious.  (n) 

The*^  jurors  are  further  described  cm  mom  and  Aarged  io  in- 
quirt  for  oar  said  lori  the  king  and  the  body  of  the  said  county,  {o) 
Formerly,  indeed,  it  was  considered  to  be  necessary  to  preu  the 
words  ^^  then  and  there^^  to  the  word  "  stoorn^^^  (p)  but  they  are 
not  now  usual,  and  indeed  if  the  words  ^^  by  or  upon  their  oaJlh?'^ 
be  introduced,  the  omission  of  the  whole  clause  will  not  pre- 
judice, {q)  and  the  term  ^^  impaindkd^^  need  not  even  be  used, 
for  this  will  be  sufficiently  intended,  (r)  But  if  it  proceed  ^^  uko 
«ay''  without  saying  ^^  upon  their  oath,"  the  caption  will  be  in- 
valid. {9)  The  conclusion  should  be,  it  ie  presented,  in  the  pre- 
sent and  not  in  the  past  tense,  {t)  though  a  mistake  in  this  respect 
would  probably  not  now  be  regarded  as  material,  (u) 

The  caption  formerly  concluded,  ^^  it  is  presented  that,  &c." 


(g)  1  Saunil.  249. 

(/i)  2  lioll.  Ab.  82  2  H  ile,  167. 
1  Saund.  248.  n.  1.  Hawk.  b.  2.  c.  25. 
t.  126.  Bac.Ab.  Indictment,  I.  Burn, 
J.  Indictment,  IX.  Williams,  J.  In- 
dictment, IV. 

(i)  1  Saund.  248.  n.  1.  240.  n.  1.  2 
■Stra.  702.  4  East,  174.  id.  n.  b.  Andr. 
143. 

(k)  Cro.  Eliz.  654.  2  Hale,  167. 
Hawk.  b.  2.  c.  25  s  16, 126.  1  Saund 
248.  n.  I.  4Easi,  175,  6  Andr.  230. 
Bac.  Ab.  Indictment,  I.  Burn,  J.  In- 
dictment, IX.  Williams,  J.  Indictment, 

IV. 

(/)  2  Hale,  167  Cro.  Eliz.  751.  1 
Keh.  629  Cro.Jac.  635. 

(m)  2  Keb.  366.  Hawk.  b.  2.  c.  25. 
s.  16,  126.  Bac.  Ab.  Indictment,  I. 
Burn,  J.  Indictment,  IX.  Williams  J. 


Indictment,  IV. 

(n)  Cro.  Eliz.  677.  2  Keb.  160. 
2  Hale,  167.  Hawk.  b.  2.  c.  25.  s.  16, 
126  Bac.  Ab.  Indictment,  I.  Bum,  J. 
Indictment,  IX  Williams,  J.  Indict- 
ment, IV. 

(o)  2  Hale,  187,  8. 

Ip)  2  Stra.  901.  1  Mod.  27.  1  Vent 
51.  2  Keb.  583.  Hiwk.  b.  2.  c.  35.  s. 
126.     Bac.  Ab.  Indictment,  I. 

Iq)  1  Ld.  Raym.  710.  ace.  3  Salk. 
187-  cont. 

(r)  3  Salk.  191.    Gilb.  L.  &  E.  242. 

(«)  2  Hale,  168.  1  Ld.  Raym.  710. 
Cro.  Eliz.  654.    3  Salk.  187. 

(0  1  Sid.  229, 230.  1  Keb.  37, 823. 
Hawk.  b.  2.  c  25.  s  127.  Bac.  Ab. 
I(KUctment,  I.  Williams,  J.  Indict- 
meni,  IV. 

(u)  1 T.  K.  320. 
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but  the  preferable  form  is,  '^  it  is  presented  in  manner  following, 
that  18  to  say,  ^  Middlesex,  to  wit,  The  jurors,  &c.'  ^'  and  then 
copj  the  inaictment.  But  this  mode  of  stating  the  countj,  seems 
to  oe  unnecessarj,  when  the  body  of  the  indictment  refers  to  it  as 
the  county  aforesaid,  without  having  mentioned  any  other  county 
to  which  it  might  be  referred,  because  the  intention  cannot  be 

mistaken.  (10) 

If  two  or  more  indictments  are  aflSxed  to  the  same  schedule, 
and  it  is  intended  to  describe  them  as  several  and  distinct,  they 
should  not  be  stated  as  several  ^^  indkimenU*^  but  as  '^  iUb,"  for 
they  only  become  entitled  to  the  former  appellation  after  they  have 
been  presented,  {x) 

When*  there  is  any  material  defect  in  the  caption,  the  court  of  quash- 
may  in  their  discretion  either  quash  it,  or  leave  the  defandant  to  in?  >n<^ 
demur,  as  in  case  of  the  mdictment  itself,  (y)  so  that  the  ob-  ^.^^^^' 
servations  we  have  already  made  on  that  subject,  will  also  be    P3351 
applicable  here,   and   therefore  it  would  be  useless  to  repeat 
them,  (r)     Any  objection  to  the  jurisdiction  of  the  inferior  court, 
apparent  from  the  caption  as  well  as  to  the  subject  matter  of  the 
indictment  itself,  may  be  taken  advantage  of  upon  demurrer,  (a) 

But  though  the  caption,   like  the  indictment  itself,  may,  if  ofamend- 
defective,  be  either  quashed  by  the  court  or  demurred  to  on  the  >ni?  ^]^^  ^ 
part  of  the  defendant,  it  differs  materially  from  it  in  its  capacity  of  ^^P^^^"* 
amendment,  for  the  return  to  the  court  is  merely  a  ministerial 
act,  and  ministerial  acts  may  be  amended  at  any  time  according  to 
the  common  law.  (6)     It  has,  indeed,  been  frequently  holden,that 
a  mistake  of  the  clerk  in  making  up  the  record  can  be  amended 
only  in  the  term  in  which  the  return  is  made,  and  not  at  any  sub- 
sequent period;  (0)  but  the  contrary  has  also  been  often  determine 
ed,  {d)  and  is  so  settled  after  considerable  investigation,  upon  the 
ground  that  ministerial  acts  are  at  any  time  amendable,  and  that 
the  alteration  in  the  caption  is  not  to  alter  the  return,  but  to  make 
the  copy  correspond  with  the  original,  (e)    And  agreeably  to  this 
resolution,  the  return  to  the  writ  of  certiorari  has  been  amended 
by  rule  of  court,  by  inserting  the  time  when  the  quarter  sessions 
were  holden,  and  the  names  of  the  justices  who  were  present,  and 
the  names  of  the  jurors*  by  whom  the  indictment  was  presented,    [^336] 
though  the  latter  is  now  unnecessary;  (f)  and  the  entry  roll  and 


(«)  1  Saund.  308.  n.  1.  but  see  Cro. 
Eliz.  606,  738,  751. 

(x)  1  lid.  Raym.  592.    1  Salk.  376. 

ly)  Hawk.  b.  3.  c.  25.  f .  146.  Bac. 
Ab.  Indictment,  K. 

(z)See  ante,  299. 

(a)  1  T.  R.  316.    2  Leach,  425. 

(b)  1  Saund.  249,  250.  a.  -3  Mod. 
167.    Comb.  70,  73. 

(c)  Sir  Wm.  Jones,  420.  1  Roll. 
Ab.  196.  Style,  85.  8  Co.  156,  7. 
Bro.  Abr.  Amendment,  32.  2  Ses9. 


Cas.  9.    1  Sid.  155, 175.  2  Hale,  168. 

2  Ld.  Raym.  968, 1039.  6  Mod.  273, 
278.  1  Vent.  344.  Hawk.  b.  2.  c.  25. 
8. 97.  Bac.  Ab.  Iiulictment,  G.  11. 

(d)  3  Mod.  167.    Comb.  73.  Cro. 
Jac.  502,  276,  7.    1  Stra.  138.    2  Ld. 
Ravm.  1518.    4  Burr.  2527.     1  Sid 
244.    2  Rulstr.  35.    2  Stra.  843.    4 
Bla.  C.  407.    2  Roll.  Rep.  59. 

(e)  1  Saund.  249.  n.  1.    4  East,  175. 

3  Moa.  167. 
C/J  Ante,  333. 


* 
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record  of  Nisi  Prius  have  been  altered  to  make  them  agree  with 
the  amended  caption  after  the  term  in  which  the  certiorari  was 
returned,  and  even  after  a  general  verdict  of  guilty,  (g)  But  it 
has  been  said  that  the  caption  of  an  inquisition  cannot  be  amended 
at  any  time  after  it  is  filed,  anv  more  than  the  body,  because  it  is 
drawn  at  the  time  with  the  indictment  itself,  and  forms  a  part  of 
the  accusation,  while  in  other  cases  it  is  merely  made  up  from 
the  schedule  by  the  clerk  of  the  court,  as  its  ministerial  officer,  {h) 

(^)  4  East,  175,  6.    3  Mod.  167. 

(A)  Hawk.  U  3.  c.  25.  a.  97.  but  aee  SUrlde,  251, 3. 
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CHAPTER  VIII. 


OP  PROCESS. 


Wb^  are  to  inquire,  in  the  next  place,  into  the  manner  of  issuing  r«3S7T 
process  after  indictment  found,  to  bring  in  the  party  accused  to 
answer  it.  We  have  hitherto  supposed  him  to  have  found  bail,  or 
to  be  in  custody  before  the  finding  of  the  indictment;  in  which  case 
be  is,  as  soon  as  convenience  admits,  arraigned  and  put  ui!K>n  his 
trial.  But,  if  he  be  not  taken^  or  do  not  appear,  process  must 
issue  for  the  purpose  of  bringing  him  into  court,  in  order  to  defend 
himself  against  the  charge;  for  though  a  bill  may  be  preferred  and 
found  against  a  person  in  his  absence,  this  being  merely  an  ex 
^parte  proceeding,  to  which,  if  present,  he  could  make  no  opposi* 
tion,  yet  in  general  no  indictment  can  be  tried  unless  he  personally 
appear;  a  provision  founded  upon  a  principle  of  equity  in  all  cases, 
smd  the  eipress  enactment  of  the  statute  28  Edw.  III.  c.  3.  in 
capital  ones,  that  no  man  shall  be  condemned  without  being  brought 
to  answer  by  due  process  of  law.  (a) 

Proe€8^  is  so  denominated  because  it  proceeds  or  issues  forth  in  [^SS8J 
order  to  bring  the  defendant  into  court,  to  answer  the  charge  pre- 
ferred against  him,  and  signifies  the  writs  or  judicial  means  by 
which  he  is  brought  to  answer.  (6)  That  proceeding  which  is 
called  a  warrant  before  the  finding  of  the  bill,  is  termed  process 
when  issued  after  the  indictment  has  been  found  by  the  jury,  (c) 
Wherever  the  king  grants  an  authority  of  oyer  and  terminer,  the 


(a)  4  Bla.  Com.  318.  Hams,  J.  Process. 

(*)  Dalt.  J.  c.  193.  Com.  Dig.  Pro-         (c)  Dalt.  J.  c.  193.    Burn,  J.  Pro. 
cessy  A.  1«  Burn,  J.  Process.    Wil-     cess.    Williams,  5,  Process. 
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power  to  issue  process  is  incideD tally  given;  for  as  there  can  be 
no  inquiry  respecting  offences,  without  the  presence  of  the  party, 
wherever  the  power  is  entrusted  of  determining  the  former,  there 
must  also  be  authority  to  compel  the  latter,  (d)  For  the  same 
reason,  justices  of  the  peace,  whenever  they  are  authorized  to  in- 
quire, hear,  and  determine,  may  thus  compel  the  defendant  to 
appear;  and,  indeed,  this  is  expressly  declared  by  the  words  of 
their  commission,  (e)  The  same  observations  apply,  of  course,  to 
all  magistrates  whatsoever,  who  are  invpted  with  the  power  to 
try  offenders;  but  it  is  said,  that  under  the  commission  of  gaol 
delivery,  a  capias  cannot  be  issued,  as  the  jurisdiction  is  limited 
and  confined  to  the  delivery  of  the  gaol.  (/) 

From  the  very  nature  and  object  of  process,  it  follows  that  there 
can  be  no  necessity  for  it  when  the  defendant  is  present  in  court, 
-but  only  when  he  is  absent,  {g)  If  therefore  an  iadictment  be 
found  in  the  King's  Bench  against  a  party  already  in  custody,  he 
may  be  broug)it  up  and  charged  with  the  indictment;  (h)  but  if 
the  defendant,  not  being  in  actual  custody,  voluntarily  appear  in 
[*339]  court,  it  is  discretionary  and  not  obligatory  in  the  court  to  detain* 
him;  but  they  may  leave  him  to  be  taken  by  the  ordinary  legal 
process,  (i)  Whenever  process  issues  from  the  king's  courts,  it 
ought  to  be  in  the  name  of  his  majesty,  (j)  And  if  it  issue  from 
the  court  of  King's  Bench,  it  should  be  tested  by  the  chief  justice, 
or  in  case  of  the  vacancy  of  that  office,  by  the  senior  judge,  {k) 
And  if  it  be  issued  from  any  other  court,  it  ought,  upon  the  same 
principle,  to  be  tested  by  the  first  in  the  commission;  and  even 
though  a  single  magistrate  may  not  have  authority  to  determine  an 
indictment,  it  seems  he  may  thus  authorize  the  process.  (I) 

We  will  now  proceed  to  consider  the  various  kinds  and  grada* 
tions  of  process  which  are  issued  both  when  the  defendant  is  im- 
mediately to  be  brought  into  court,  and  when  it  is  necessary  to  pro- 
ceed to  outlawry;  which  we  shall  examine  with  as  much  conciseness 
as  the  subject  will,  without  injury,  admit;  because  it  would  ex- 
tend this  chapter  to  much  too  great  a  length  to  enter  into  so  coih- 
ous  a  subject,  with  all  the  detail,  which  a  very  minute  investiga- 
tion would  require. 
Summary  At  common  law,  the  usual  mode  of  bringing  a  defendant  into 
process.  ^Qyft  upon  an  indictment  found  against  him,  when  it  was  not  con- 
sidered necessary  to  pursue  him  tp  outlawry,  was  by  a  writ  ofca- 


(rf)  Com.  Di^.  Process,  A.  1.  Barn,  (0  4  Bnrr.  2531. 

J.  Process.    Williams,  J.  Process.  (j)  Hawk.  b.  2.  c.  27,  s.  8.  Com. 

(<•)  Dalt.  J.  c.  193.     WilTiaros,  J.  Dig.  Process,  A.  2.    27  Hen.   VHI, 

Process.    5  Eclw.  HI.  c.  11.  1  Eilw.  c.  24.  s.  3. 

IV.  c.  1.    See  form,  post  last  vol.  (i)  Cro.  Car.  393.    Hawk.  b.  2.  c 

(/)  2  Hale,  198.  27.  s.  8.    2  Hale,  199.    Williams,  J. 

{ff)  Hawk.  b.  2.  c.  27.  s.  1.   Burn,  J.  Process. 

Process.    Williams,  J.  Process.  '      (0  Hawk.  b.  2.  c.  27.  8.  8.    Wil- 

(A)  See  form,  post  last  vol.  liamsi  J.  Process. 
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puis,  which  all  courts,  having  power  to  try,  are  also  authorized  to 
issue;  and  unless  in  proceedings  to  outlawry  or  against  peers,  cor- 
porations, and  a  parish,  no  previous  process  seems  to  have  been 
necessary,  (m)  So,  independently  of  the  statutes  which  we  shall 
presently  notice,  it  appears  to  be  the  established  practice,  upon 
an  indictment  found  for  a  misdemeanour  during  the  assizes  or  ses- 
sions, to  issue  a  Bench  warrant*  signed  by  a  judge  or  justices  of  the  ['*S40] 
peace,  or  two  of  the  latter,  to  apprehend  the  defendant;  (n)  and 
when  the  assizes  and  sessions  are  over,  the  clerk  of  assize  and 
clerk  of  the  peace  respectively  will  on  the  application  of  the  pro- 
secutor grant  a  certificate  of  the  indictment  having  been  found, 
upon  which  any  judge  of  the  King's  Bench  or  justice  of  the  peace 
of  the  proper  county  will  grant  a  warraut  for  apprehending  the  de- 
fendant, and  will  oblige  him  to  enter  into  a  recognizance  to  answer, 
or  for  want  of  sureties  will  commit  him.  (o) 

The  statute  26  Geo.  III.  c.  77.  s.  18.  in  case  of  obstructions  of 
revenue  officers,  further  provides,  that  any  judge  or  justice  of  the 
peace  may  grant  his  warrant  upon  indictment  found  to  apprehend 
the  offender,  and  either  to  hold  to  bail  or  commit  him.  And  by 
the  35  Greo.  III.  c.  d6.  (p)  which  recognizes  the  last  mentioned 
statute,  some  further  regulations  are  made  relative  to  the  subse- 
quent treatment  of  persons  so  indicted,  by  which  the  prosecutor 
may,  after  delivery  of  a  copy  of  the  indictment,  enter  an  ap- 

ftarance  for  them,  and  proceed  to  trial  if  they  refuse  to  attend, 
hese  provisions  having  been  found  beneficial,  they  were,  by  48 
Geo.  III.  c.  58.  s.  1.  extended  to  every  species  of  crime  below 
the  degree  of  felony,  when  prosecuted  by  indictment  or  informa- 
tion in  the  King's  Bench*  This  statute  enacts,  that  whenever  any 
person  shall  be  charged  wifh  any  offence  for  which  he  may  be  pro- 
secuted by  indictment  or  information  in  his  majesty's  court  of 
King's  Bench  (not  being  treason  or  felony,)  and  the  same  shall  be 
made  appear  to  any  judge  of  the  same  court,  by  affidavit  or  by  cer- 
tificate of  an*  indictment  or  information  being  filed  against  such  [*341] 
person  in  the  said  court  for  such  offence,  it  shall  and  may  be  hw- 
fiil  for  such  judge  to  issue  his  warrant  under  his  hand  and  seal,  and 
thereby  to  cause  such  person  to  be  apprehended  and  brought  be- 
fore him  or  some  other  judge  of  the  same  court,  or  before  some  one 
of  his  majesty's  justices  of  the  peace,  in  order  to  his  or  her  being 
bound  to  the  king's  majesty  with  two  sufficient  sureties,  in  such 


(m)  4  T.  R.  694,  506.  2  Hen.  Bla. 
419.  4  Bla.  C.  319.  WiUiams,  J. 
FrocesS)  see  form  of  Capias.  Bum» 
J.  Proc«r88»  Williams,  J.  Processs. 
Williams,  J,  Process.  Post,  last  vol. 

(n)  Cro.  C.  C.  9.  8c  15.  4  Bla.  Com. 
419.  Cowp.  289.  8  T.  II.  110. 
Toone,  61.  Hawk.  b.  2.  c.  27.  s.  8. 
see  forms  of  Bench  Warrants,  Toone, 
62.    Post,  last  vol. 


(o)  Cro.  C.  C.  9,  15.  4  Bla.  C.  419. 
Cowp.  283.  8  T.  R.  110.  see  forms  of 
Judges'  and  Justices*  Warrants.  8 
T.  H.  110.  Burn,  J.  Process.  Wil- 
liams, J.  Process.  6  Went.  437.  4 
Went,  118.  Hand.  Prac.  289.  Tooiur, 
62.  Post,  last  vol. 

(/»)  See  rule  on  this  statute,  Trin. 
T.35.  S.3.    6T.  R.400. 
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sum  as  10  the  said  warrant  sfaal]  be  expressed,  nvith  condition  to  ap- 
pear in  the  said  court  at  the  time  mentioned  in  such  warrant,  and 
to  answer  to  all  and  singular  indictments  or  informations  for  any 
such  offence;  and  in  case  any  such  person  shall  neglect  or  refuse 
to  become  bound  as  aforesaid,  it  shall  be  laT|^ul  for  such  judge  or 
justice  respectively,  to  commit  such  person  to  the  common  jail  of 
the  bounty,  city,  or  place,  where  the  offence  shall  have  been  com« 
mitted,  or  where  he  s^iall  have  been  apprehended,  there  to  re* 
main  until  he  shall  become  bound  as  aforesaid,  or  shall  be  dis* 
charged  by  order  of  the  said  court  in  term  time,  or  of  one  of  the 
judges  of  the  said  court  in  vacation;  and  the  recognizance  to  be 
thereupon  taken,  shall  be  returned  and  filed  in  the  said  court, 
and  shall  continue  in  force  until  such  person  shall  have  been  ac- 
quitted of  such  offence,  or  in  case  of  conviction,  shall  have  received 
judgment  for  the  same,  unless  sooner  ordered  by  the  said  court  to 
be  discharged. 

There  are  also  several  other  statutes  (q)  relative  to  warrants 
against  persons  indicted  in  one  part  of  the  United  Kingdom,  and 
escaping  iqto  another  part,  or  another  county  of  the  same  part. 
These  have  already  been  partially  considered,  (r)  The  statute  S8 
Geo.  III.  c.  52.  8.  4«  enables  courts  ofoyer  and  terminer,  and  gene- 
ral jail  delivery  for  a  county  at  large,  to  issue  process  for  appre- 
hending a  defendant  on  indictment  found  for  offences  committed 
P343]  within  the  county  of  any  city  or  town  corporate,^  in  like  manner  as 
in  case  of  indictment  found  for  offences  committed  in  the  county  at 
large. 

The  practice  in  issuing  the  bench  warrants  is,  that  where  ttie 
parties  are  not  under  recognizance,  the  prosecutor  has  a  right,  dar- 
ing the  assizes  or  sessions  to  this  process  against  them,  to  bring 
them  immediately  into  court  to  answer.  But,  when  the  parties 
are  under  recognizance,  no  process  can  be  had  against  them  dur- 
ing the  assizes  or  sessions,  because  it  is  looked  upon  in  law  at  bat 
one  day,  and  the  defendant  has  the  whole  to  make  his  aj^arance. 
(s)  •  In  such  case,  however,  the  prosecutor  may,  if  the  defendant 
has  not  appeared,  bespeak  a  bench  wsgrrant  during  the  assizes  or 
sessions,  which  will  be  issued  at  the  close  thereof,  (t)  If  the  as- 
sizes or  sessions  are  ov^r,  and  no  bench  warrant  has  been  previ- 
ously applied  for,  then  a  warrant  from  a  single  judge  or  justice  of 
(he  peace  may  be  obtained;  (u)  and  in  order  to  make  the  applica- 
tion effectual^  it  must  be  grounded  upon  the  cerMcate  of  the  clerk 
of  assize  or  the  clerk  of  the  peace,  that  the  indictment  has  been 


(q)  24  Geo.  II.  c.  55.    13  Geo.  HI.  (0  Id.  ib. 

c.  31.    44  Geo.  HI.  c.  92.    45  Geo.  (u)  Cro.  C.  C.9, 15.    SeeHawk.  b. 

IIT.  c.  92.    48  Geo.  III.  58.  s.  2.  2.  c.  21.  s.  8.  where  it  seems  to  have 

r)  Ante,  45, 6.  been  formerly  doubted,  whether  a 


s; 


;«)  Cro.  C.  C.  9,  15.    3SaIk.  607.     single  judge  could  grant  a  warrant. 
Williams,  J .  Process.  See  forms,  post  last  vol. 
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found  against  the  defendant,  upon  which  the  warrant  will  be  grant- 
ed, (to)  or  under  the  before  mentioned  statutes  there  may  be  either 
an  affidavitor  certificate,  {x)  The  warrant  of  a  judge  is  directed 
to  his  tipstaff,  and  to  all  constables  and  other  peace  officers,  and 
extends  all  over  England,  and  if  backed,  into  Scotland  and  Ire- 
land; but  a  justice's  warrant  thus  obtained  can  be  executed  only 
in  that  county,  over  which  he  has  jurisdiction,  (y)  unless  when 
backed  by  a  magistrate  for  another  district,  {z)  If  the  warrant  be 
to  arrest  the  party,*  to  the  end  that  he  may  become  bouhd,  &c.  to  f*343] 
appear  at  the  next  sessions,  &c.  this  means  the  next  sessions  after 
the  arrest,  and  not  after  the  date  of  the  warrant;  and,  therefore,  the 
officer  may  justify  an  arrest  after  the  sessions  next  ensuing  the  date 
of  the  warrant;  and  though  it  is  the  practice  to  renew  the  warrant 
at  every  sessions,  if  not  executed  before,  this  seems  unneces8ar}^  (a) 

The  observations  as  to  the  arrest,  under  a  warrant  before  an  in-  The  Ar- 
dictment,  here  for  the  most  part  apply.  (6)  In  cases  of  treason,  ^^^' 
felony,  or  breach  of  the  peace,  the  warrant  may  be  executed  on  a 
Sunday,  (c)  If  the  process  be  issued  from  the  sessions,  and  the 
defendant  goes  out  of  the  county  before  he  has  been  apprehended 
or  served,  it  is  said  that  no  effectual  proceedings  to  outlawry  caa 
be  had  against  hhn  in  that  court;  but  that  the  proper  course  is  to 
remove  the  indictment  to  the  court  of  King's  Bench,  and  issue 
process  from  thence,  (d)  When  the  defendant  is  brought  into 
court  upon  this  warrant,  or  upon  a  capias  in  case  of  felony,  he  is 
either  to  be  committed  or  bailee^  to  appear,  and  answer  at  a  subse- 
quent sessions  or  assizes.  The  defendant  must  continue  in  cus- 
tody although  the  prosecutor  removes  the  indictment  by  certiorari 
unless  be  find  bail,  though  if  he  had  found  bail,  such  removal 
would  ^ave  discharged  his  recognizance,  (e) 

We  have  already  considered  so  fully  the  nature  of  bail,  and  the  Of  Bailing 
cases  in  which  it  is  allowed,  the  persons  who  may  bail,  and  the  f^^^Q^' 
sufficiency  of  the  bail,  (/)  that  it  will  not  here  be  necessary  to  state 
more  than  the  practical  mode  in  which  the  bail  is  taken  after  the 
finding  of  the  indictment.     When  the  bail  is  put  in  upon  arrest 
before  indictment,*  we  have  seen,  (g)  that  the  prosecutor  is  not,  in   I  ^**J 
general,  except  in  the  King's  Bench,  entitled  to  notice  of  bail;  but, 
in  the  present  stage  of  the  proceedings,  the  court  or  magistrates 
by  whom  the  bench  warrant  is  issued,  will,  if  it  appear  reasonable, 


(w)  4  Bla.  C.  319.    Cowp.  283.    8  (a)  8  T.  R.  110. 

T.  R.  110.    Ci'o.C.  C.  15.    Williams,  (6)  As  to  arrest,  ante  4T  to  59. 

J.   Process.     See  form  Williams,  J.  (c)  Hawk.  b.  2.  c.  27.8.  17. 

Process.    6  Wentw.  437.    Post  last  (d)  5  T.  K.  503,   505.  sed  quaere 

vol.  may  not  the  warrant  be  backed  into 

(x)  Ante,  340.  48  Geo.  III.  c.  58.  another  county. 

(tf)  Cro.C.  C.  15;  16.   Williams,  J.  (e)  2 Leach,  560. 

Process.  f/J  Ante  92  to  105. 

(«)  24Geo.II.c.55.asto  backing,  (^)  Ante  100,1.    Cro.C.  C.16. 
aee  ante,  45. 

Crim.  Law.                       tol.  t.  eg 
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upon  molioh  of  counsel,  make  an  order  at  the  foot  of  the  warrant, 
that  tbe  defendant  shall  give  twenty-four,  or  forty-eight  hours* 
notice  of  bail  to  the  prosecutor,  according  to  the  circumstances  be- 
fore them,  (h)  And  the  30  Geo.  II.  c.  24.  s.  17.  enacts,  that  no 
person  charged  on  oath  with  an  offence  punishable  by  that  act,  viz. 
obtaining  money,  &c.  by  false  pretences,  or  sending  a  threatening 
letter  with  intent  to  extort  money,  &c.  and  which  shall  require  bail, 
shall  be  admitted  to  bail,  before  24  hours'  notice  at  least  shall  be 
proved  by  oath  to  have  been  given  in  writing,  to  the  prosecutor,  of 
the  nanies  and  places  of  abode  of  the  persons  proposed  to  be  bail 
for  such  offender,  unless  the  bail  offered  shall  be  known  to  the 
justice  or  justices,  and  he  or  they  shall  approve  of  them;  (i)  and 
independently  of  these  regulations,  it  seems  that  in  all  cases,  where 
the  defendant  is  brought  before  a  magistrate  on  a  warrant  issued 
on  an  indictment  found,  the  magistrate,  if  not  satisfied  of  the 
sufficiency  of  the  bail,  may  require  at  least  twenty-four  hours'  no- 
tice to  be  given  to  the  prosecutor,  of  the  names  and  additions  of 
the  bail,  and  when  and  where,  and  before  whom  the  bail  is  in- 
tended to  be  put  in.  (k)  The  intention  of  this  notice  is,  that  the 
prosecutor  may  inquire  into  the  sufficiency  of  the  bail,  and  whether 
they  are  house  keepers,  or  freeholders,  and  if  they  are  not  so,  it  is 
said,  that  the  prosecutor  or  his  solicitor  may  object  to  them  before 
the  court  judge  or  justice  of  the  peace,  as  the  application  may  be;  ^Z) 
[*S45]  but,*^  pending  the  inquiry  into  the  bail,  and  immediately  after  the 
arrest  under  the  warrant,  it  is  usual,  especially  in  prosecutions  for 
trifling  misdemeanors,  to  let  the  defendant  go  at  large  upon  the  un- 
dertaking of  his  solicitor,  when  known  and  respectable,  for  tbe 
defendant's  appearance  and  render,  in  case  sufficient  bail  be  not 
found,  and  if  on  inquiry  the  bail  prove  insufficient,  then  fresh 
notice  of  other  bail  may  be  given. 

If  a  defendant  should  be  arrested  on  a  judge's  warrant,  in  any 
place  remote  from  the  judge's  chambers,  or  in  the  vacation  time 
when  the  judges  are  out  of  town,  or  on  their  circuits,  a  justice  of 
peace  may  take  bail,  and  the  defendant  must  give  the  like  notice 
of  bail  as  in  other  cases,  (m)  If  the  judge  or  justice  refuse  to  bail, 
the  defendant  must  apply  for  a  writ  of  ciertiorari  to  remove  the  in- 
dictment, in  order  to  be  bailed,  or  issue  a  habeas  corpus  upon  which 
the  Court  of  King's  Bench  will,  when  they  think  fit,  bail  him,  (n) 
on  his  entering  into  a  proper  recognizance,  (o)  In  the  Dutchess  of 
Kingston's  case,  the  latter  course  was  adopted,  the  indictment  not 
being  removable  by  certiorari,  and  she  was  discharged  on  her  re- 

(h)  Cpo.  C.  C.  15,  16.    5  T.  R.  628.  It  is  sufficient  if  they  arefreehoiderf, 

nnte  101.    See  form  of  notice  of  bail,  though  not  house  keepers. 

Cro.  C.  C.  298.    Hand.   Prac.   380.  (w)  Cro.  C.  C  17. 

Toone,  43.    Po«t  last  vol.  (n)  Cowp.  283. 

(i)  Toone,  42.    Ante,  101.  (o)  Cowp.  283,  4.    See  forms  of  re- 

(k)  Toone,  61,  2.    Ante,  100.  cognizance.    Cowp.  284.   post,  last 

(i)  Cro.  C.  C.  15.    Toone,  61.  n.  vol. 
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cogDizance  in  sg40(K),  and  each  of  her  four  bail  in  *glOOO.  (p) 
The  proceedings  on  a  writ  of  habeas  corpus  have  already  been 
sufiSciently  considered,  {q) 

If  the  bail  be  accepted,  a  recognizance,  and  not  a  bond  (r)  is 
taken,  both  from  the  principal  and  sureties  for  the  appearance  of 
the  former;  {s)  except  when  the  principal  is  a  married  woman  or 
infant,  when  the  recognizance  is  taken  only  from  the  sureties. 
After  such  recognizance  has  been  taken,  if  the  prosecutor  remove 
the  proceedings  by  certiorari,  the  sureties  and  the  principal  will  be 
discharged  from  their  liability  under  it.  {t)  The  before*'  men-  [*346] 
ttoned  statutes,  (u)  in  case  of  indictments  or  informations  in  the 
King's  Bench,  for  offences  not  being  treason  or  felony,  enact,  that 
when  a  warrant  of  a  judge  has  been  issued  according  to  the  pro- 
visions of  the  acts,  and  the  party  has  been  apprehended  upon  the 
same,  he  shall  be  taken  before  a  judge  of  the  same  court,  or  a 
justice  of  peace,  in  order  to  his  being  bound  with  two  sufficient 
sureties,  in  such  sum  as  the  warrant  shall  express,  with  condition 
to  appear  in  the  said  court,  at  the  time  mentioned  in  the  warrant, 
and  to  answer  to  all  indictments  or  informations  for  such  offences. 

If  a  person  be  apprehensive  that  an  indictment  has  been  found,  Superse- 
and  that  a  warrant  will  be  issued  to  apprehend  him  for  some  trivial  ^^^'^*' 
misdemeanor,  and  is  desirous  of  preventing  an  arrest,  he  may, 
whether  he  is  under  recognizance  to  appear  or  not,  apply  to  the 
clerk  of  the  peace,  or  search  his  office  to  see  if  any  indictment  has 
been  found  against  him,  and  procure  a  certificate  of  such  finding, 
and  thereupon  attend  a  judge  of  the  King's  Bench,  or  one  of  the 
justices  of  peace  at  the  police  offices  in  town,  or  a  justice  of  the 
peace  in  the  country,  and  produce  the  certificate  together  with  two 
sufficient  bail,  who  will  take  a  recognizance  to  appear  and  answer, 
and  grant  him  a  supersedeas,  which  will  protecthim  from  arrest,  (to) 
After  this  has  been  granted,  it  is  said  that  no  judge's  or  justice's 
warrant,  or  even  a  capias  or  exigent,  in  proceeding  to  outlawry, 
can  be  of  any  avail,  as  the  defendant  has  only  to  produce  it,  and 
it  must  be  respected  by  the  officer,  (x) 

If  the  party  be  taken  on  the  bench  or  other  warrant  or  capias,  commit. 
and  cannot  procure  bail,  he  must  be  committed  for  trial;  (y)  the  ment. 
particulars  relating  to  which  measure  ^we  have  already  considered,   [*347] 
and,  therefore,  need  here  only  refer  to  them,  {z) 


(p)  Cowp.  283.  Geo.  III.  c.  58.  s.  1. 

Iq)  Ante,  118.  to  132.  (w)  Ante,  46,  7.    Dalt.  J.  c.  193, 

(r)4T.R.  505.    2  Hen.  Bla.  418.  175.     Umb.  500.     Cro.  C.  C.  16. 

3  Saund.  59.  b.  See  forms  of  Supersedeas,  Cro.  C.  C 

(«)  Cowp.  284.    See  form  of  re-  17.    Dalt.  J.  c.  175.  post,  last  vol. 

cognizance.     Cowp.  284.  post  last  (x)  Cr6.  C.  C.  16.  sed  quatre. 

vol.  iy)  See  form  of  commitment,  post. 

(0  2  Leach,  560.  last  vol. 

(m)  26  Geo.  III.  c.  77.  s.  18.    48  (»)  Ante,  106  to  118. 
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Of  Process  When  these  summary  modes  of  proceeding  prove  ineffectaal'to 
to  Outlaw-  ^jjg  apprehension  of  the  defendant,  it  will  become  necessary  to 
^'  proceed  against  him  to  outlawry;  which  is  an  essential  part  of  the 

criminal  law.  The  rules  and  method  of  proceeding  are  wisely 
calculated  to  prevent  ignorance  and  surprise;  the  consequences  are 
made  severe,  because  the  offence  is  heinous,  and  it  imports  the 
state,  that  no  man  should  fly  from  the  laws  and  justice  of  his 
country,  (a)  Premising,  that  in  this  course  of  proceeding,  the 
most  scrupulous  exactness  is  required;  (6)  we  will  inquire  in  what 
'  cases,  against  whom,  and  by  what  courts  it  may  be  issued — into 
what  counties  it  may .  extend — what  are  the  gradations  by  which 
it  is  pursued,  both  in  cases  of  misdemeanor  and  felony,  and  what 
are  its  effects  when  outlawry  actually  takes  place,  as  well  as  the 
means  of  avoiding  them. 
Wlien  Process  of  outlawry  lies  in  all  cases  of  treason  and  felony,  in  all 

Ynuy  be  is*  appeals  of  felony  or  mayhem,  and  on  all  indictments  for  forcible 
^^^  injuries,  deceit,  conspiracy,  or  other  offence  more  heinous  than  a 
forcible  trespass,  (c)  And  in  case  of  criminal  informations  for 
misdemeanors  affecting  the  public,  a  process  of  outlawry  may  be 
supported;  for  it  is  (he  heinous  and  dangerous  nature  of  the  crime, 
rather  than  the  degree  of  force  with  which  it  may  be  actually 
attended,  that  forms  the  criterion  to  discover  whether  it  subjects* 
[*348]  the  defendant  to  this  proceeding.*  (d)  And  though  it  has  been 
doubted,  whether  it  lies  for  an  inferior  offence  created  by  statute, 
unless  it  is  expressly  given  by  its  provisions  as  for  forestalling,  (e) 
the  better  opinion  seems  to  be,  that  it  is  sustainable  in  a  prose- 
cution for  any  crime  whatever.  (/)  ' 

However,  except  in  case  of  treason,  felony,  or  actual  breach  of 
the  peace,  no  peer  is  liable  to  this  process,  nor  can  a  parish,  a  cor- 
poration, or  a  hundred,  be  otherwise  proceeded  against,  than  by 
venire  and  distringas,  (g)  But  for  treason,  felony,  or  any  actual 
violence,  a  peer  is  equally  liable  with  any  other  individual,  (h) 
An  infant  above  the  age  of  fourteen  may  be  outlawed,  but  if  he  be 
under  that  age,  the  proceedings  cannot  be  supported,  (i)  though 
in  the  latter  case  the  outlawry  is  not  absolutely  void,  but  must  be 
reversed  by  writ  of  error,  (fc)  Women  are  equally  subject  to  this 
proceeding;  but  they  are  said  to  be  waived^  and  not  outlawed.  {I) 


Against 
whom. 


(a)  Per  LU.  Mansfield.    4  Burr. 

(b)  5  T.  U.  204,  5. 

(c)  2  H;»le,  194.  Huwk.  b.  2.  c.  27. 
s.  109.  Willums,  J.  Outlawry.   Burn, 

'  (rf)  4  Burr.  2555,  6,  7,  8,  9.  Wil- 
liams, J.  Outlawry. 

(e)  Hawk.  b.  2.  c.  27.  a,  109,  110.-  2 
Hai-,  194. 

CfJ  4  Burr.  2537.  Bac.  Ab-.  Out- 
fawry,  \, 


(ff)  Bac.  Ab.  Outlawry,  C.  2  Hal^, 
199,  200.  Cm.  Eliz.  503.  2  T.  R. 
670.  Burn,  J. Process.  Williams, J. 
Outlawry. 

(h)  h\.  ibid. 

(i)  2  Dyer,  104.  2  Hale,  207,  8. 
Williams,  J.  Outlawry.  Buru,  J. 
Proces.1. 

(k)  3  Dyer,  239.  2  RoU.  Ab.  805. 
Williams,  J.  Outlawry. 

(0  Co.  Lit.  122.  b.  WilUaim,  J. 
Outlawry.    Barn,  J.  ProceBS. 
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It  is  clear  that  the  courts  at  Westminster  may  issue  this  descrip-  what 
tion  of  process,  and  the  Court  of  King's  Bench,  either  upon  an  courts  may 
indictment  originally  taken  there,  or  removed  thither  by  certiorari,  ^^^^  '^* 
may  issue  it  into  any  county  of  England,  (m)     So  also  justices  of 
oyer  and  terminer  may  award  it,  and  justices  of  the  peace  on  in- 
dictments taken  before  them,  (n)     But  it  is  said,  that  the  latter 
cannot  issue  a  capias  utlagatum,  but  must  return  the  record  unto 
the  King's  Bench,  from  whence  that  writ  should  issue,  (o) 

The*^  Court  of  King's  Bench  may,  by  virtue  of  their  inherent  into  what 
jurisdiction,  issue  process  of  outlawry  into  any  county  of  England,  counties  it 
upon  a  return  of  non  est  inventus  by  the  sheriff  of  the  county  where  ^1*3491 
the  defendant  was  indicted,  and  a  testatum  that  he  is  in  some  ^  ^ 
other  coun^.  (p)  And  justices  assigned  to  hear  and  determine 
felonies,  have  the  authority  invested  in  them  by  an  express  act  of 
the  legislature,  {q)  And  though  it  has  been  doubted  whether  jus- 
tices of  the  peace  are  included  in  this  provision,  (r)  it  should  seem 
that  the  words  of  the  statute  are  sufficient  to  include  them,  (s) 
By  the  common  law,  an  exigent  was  never  to  be  awarded  to  any 
otJier  county  than  that  in  which  the  venue  was  laid,  and  there  was 
no  necessity  for  issuing  process  to  the  sheriff  of  any  other  county,  (t) 
This  practice  was  attended  with  very  great  and  vexatious  incon- 
venience to  the  defendant;  for  he  was  often  conversant  in  some 
other  county  at  the  time  of  issuing  process,  and  before  he  had  any 
opportunity  of  obeying  it,  he  was  put  in  exigent,  and  his  goods  and 
chattels  forfeited.  To  remedy,  in  some  degree,  this  grievance,  it 
was  enacted  by  6  Hen.  YI.  c.  1.  that  in  case  of  treason  or  felony 
indicted  in  the  King's  Bench,  process  should  be  directed  to  the 
county  of  which  the  defendant  was  stated  in  the  indictment  to  be 
conversant,  as  well  as  to  that  in  which  he  was  indicted;  and  that 
six  weeks  at  least  or  longer,  at  the  discretion  of  the  justices,  shall 
be  allowed  for  its  return  by  the  sheriff.  And  by  8  Hen.  VI.  c  10. 
this  provision  is  applied  to  all  other  tribunals;  except  in  Ches- 
ter, (u)  the  time  is  enlarged  to  three  months,  where  the  counties 
are  holden  from  month  to  month,  and  to  four  months  where  they 
are  holden  from  six  weeks  to  six  weeks;  and  its  operation  is  ex- 
tended to  every  description  of  offences.*  By  10  Hen.  VI.  c.  6.  [*350] 
indictments  removed* into  the  King's  Bench  by  certiorari,  are  made 
subject  to  the  same  regulations.  And  although  indictments  of 
treason  and  felony  originally  taken  in  the  King's  Bench,  were 
holden  not  to  be  included  in  the  extended  privileges  conferred  by 

(m)  2  Hale,  198.    Williams,  J.  Out-  lawry. 

lawiy.  (q)  5  Edw.  III.  c.  11.    2  Hale,  199. 

(n)  2  Hale,  52, 199.    Williams,  J.  AVilllams,  J.  Outlawry. 

Outlawry.  (r)  Hawk.  b.  2.  c.  27.  s.  3. 

(0)  Dah.  J.  c.  193.    Limb.  5C0.    2  (9)  Starkie,  259, 260. 

Hale,   52.      Williams,  J.  Outlawry  ;  (0  Hawk.  b.2.c.27.  b.  119.     Dyer, 

but  see  12  Co.  102.    Dick.  Sess.  418.  295.  b. 

(/>)  2  Hale,  199.    M'illiams,  J.  Out-  (v)  See  sect.  6. 
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8  Hen.  YI.  c.  10.  upon  other  defendants,  by  aispecial  provision 
of  6  Hen.  YI.  c.  1.  the  space  of  six  weeks  must  elapse  before  the 
,  second  writ,  directed  to  the  party's  residence,  can  be  returned 
"  non  est  inventus."  {w)     The  statute  8  Hen.  VI,  c.  10.  how- 
ever, only  applies  to  indictments  in  one  county,  a^inst  offenders 
described  in  the  indictment  to  be  conversant  in  another,  and  only 
to  cases  where  it  appears  on  the  face  of  the  indictment,  that  he 
does  reside  out  of  the  county,  and  then  the  legislature  have  re- 
quired that  a  proclamation  shall  issue  with  a  second  capias,  and 
go  into  the  county  where  the  person  indicted  lives,  and  in  such 
case,  the  writ  must  require  the  person  indicted,  to  appear  before 
"    the  justices  at  the  return  of  the  writ,  but  that  return  is  before  the 
time  of  the  outlawry,  for  there  must  be  a  pluries  capias  before  the 
outlawry  can  issue;  all  these  are  preparatory  steps  to  the  outlawry, 
and  the  defendant's  appearance  is  required  in  order  to  prevent  the 
outlawry,  {x)     However,  to  avoid  the  necessity  for  writs  into  two 
counties,  it  is  usual,  as  already  observed,  to  state  the  defendant's 
addition  of  place,  at  the  place  where  the  offence  is  charged  in  the 
indictment  to  have  been  committed,  (y) 
stages  of        The  stages  of  process  to  outlawry,  which  it  is  now  proper  to 
Process  to  examine,  differ  in  case  of  misdemeanours  and  felonies,  in  several 
rnimlTcu'    important  particulars;  the  6rst  being  more  tedious,  and  the  latter 
mentsfor    more  summary.     We  will  first  consider  the  proceedings  to  out- 
misde-       lawry  in  case  of  misdemeanours,  and  then  in  case  of  treason  or 

nieanours.  f^j^^^y 

Venire.  When  an  indictment  has  been  found  for  a  misdemeanour^^  or 

[*361]  crime  inferior  to  felony,  and  the  defendant  does  not  appear,  and  it 
becomes  necessary  to  proceed  to  outlawry,  a  venire  facias  ad 
respondendum  is  first  issued,  which  is  only  in  the  nature  of  a  sum- 
mons to  appear,  (z)  This  writ  may  be  made  returnable  imme- 
diately before  justices  of  oyer  and  terminer,  and  in  the  King's 
Bench  for  all  offences  committed  in  Middlesex;  but  upon  an  in- 
dictment before  justices  of  the  peace  at  sessions,  there  must  be 
fifteen  days  between  the  teste  and  the  return  of  the  venire  facias, 
unless  the  parties  consent,  and  then  it  may  be  returnable  imme- 
diately, (a)  And  it  is  said,  that  in  all  process  from  the  King's 
Bench,  into  a  county  in  which  it  does  not  sit,*there  must  be  fifteen 
days  between  the  teste  and  return,  (b)  This  is  the  proper  process 
in  proceedings  against  a  parish  for  not  repairing  a  highway,  and  it 
may  be  served  on  any  two  of  the  persons  inhabiting  the  parish,  (c) 

(tc)  See  cases  on  these  statutes.    2  27  s.  9.    Bum,  J.  Procesb.  WiUtams, 

Hale,  196.    Hawk.  h.  2.  c.  125.  s.  11^,  J.  Process.  See  form  of  Venire,  WU- 

Uc.  c.  27.  s.  120  to  127.     1  Burr.  639^  liams,  J.  Process,  Burn,  J.  Process, 

640.  post,  last  vol.                                        « 

(x)  Per  Bullor,  J.    3  T.  R.  502.  (fl)  3  Salk.  371.    Hawk,  b.  2.  c.  27. 

(?/)  Ante,  210.    2  Hale,  194,  5,  6.  s.  16. 

lluwk.  b.  2.  c. 27.  R.  125, 6.  (if)  Hawk.  b. 2.  c.  27.  s.  16, 

(r)  4Bia.  Com.318.   Hawk.b.2.c.  (t)  5  T.  R.  503,  505. 
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If  the  defendant  does  not  appear,  and  the  sheriff  returns  to  the  Distringas 
venire,  that  be  has  summoned  him,  a  distringas  is  awarded,  and  is  an<i  Alias. 
repeated  by  cdias  distringas  from  time  to  time;  whereby  the  de- 
fendant forfeits  issues  on  every  default,  (d) 

But  if  the  sheriff  return  to  the  venire  that  the  defendant  is  not  Capias. 
found,  then  upon  his  non-appearance,  a  capias  issues  without  any 
previous  distringas,  and  then  an  alias  capias,  and  after  that,  a 
pluries  capias;  for  without  these  three  successive  writs  of  capias, 
there  can  be  no  outlawry  before  conviction,  for  any  crime  under 
the  degree  of  capital,  (e)  But,  in  proceedings  to  outlawry*  afler  [^'SSS] 
judgment,  one  capias  suffices,  (/)  and  it  should  seem  that  in  gene- 
ral one  capias  will  suffice  on  an  indictment  for  treason  or 
felony,  (g)  though  it  is  usual  to  issue  three  writs  of  capias  in  all 
cases,  {h)  The  capias^  (t)  as  well  as  all  other  process,  founded 
on  an  indictment,  is  with  a  non  omittas  propter  aliquam  liberta- 
tem;  and,  therefore,  the  sheriff  may  enter  into  any  liberty  to  exe- 
cute it,  (fc)  and  which,  as  well  as  the  exigent,  must  be  in  the 
king's  name,  and  under  the  judicial  seal  of  the  king,  appointed  to 
that  court  which  issues  the  process,  and  with  the  teste  or  the  chief 
justice  or  chief  judge  of  the  court.  {I) 

If  the  sheriff  return  non  est  inventus  to  the  capias,  there  is  then  Alias 
awarded  and  issued,  an  alias  capias,  (m)  '  The  statute  25  Edw.  ^^pi^^- 
III.  s.  5*.  c.  14.  enacts^  that  when  a  person  is  indicted  of  felony 
before  justices  in  their  sessions,  after  the  return  of  non  est  inventus 
to  the  capias,  another  capias  shall  issue  returnable  at  three  weeks 
after,  and  directing  the  sheriff  to  seize  the  defendant's  chattels; 
but  this  statute  is  confined  to  indictments  for  felony  before  justices 
at  sessions,  and  does  not  apply  to  a  court  of  oyer  and  terminer,  or  to 
misdemeanours,  (n)  It  seems  usual  however,  to  issue  an  alias 
and  p/urieff  capias,  in  cases  not  affected  by  this  statute;  (o)  but 
it  need  not  in  that  case  contain  any  direction  to  seize  the  defend- 
ant's goods,  (p) 

After  the  return  of  non  est  inventus  to  the  alias  capias  dL^pluries  Pluries 
capias  may  be  issued,  commanding  the  sheriff,  as  oftentimes  he  ^JJTlf^-, 
hath  been  commanded,  to  take  the  defendant,  (q)  i^^^j 


(r/)  4BIa.  CorD.318.  Hawk.  b.  2. 
c.  27.  ».  10.  Burn,  J.  Process.  See 
form  of  distringas,  and  alias.  Burn,  J. 
Process,  post  last  vol. 

(e)  4  Bla.  C.  318,  9.  Hawk.  b.  2. 
c.  27.  ».  9,  111.  Bac.  Ab.  Outlawry, 
£.    Burn,  J,  Process. 

(/)  Hawk.  b.  2.  c.  27.  s.  11.  5 
T.  It.  204. 

(S)  Hawk.  b.  2.  c.  27.  s.  112. 

(A)  4  T.  R.  524,  538. 
'   (i)  See  form  of  Capias,  Dalt.  f.  c. 
193.     Burn,  J.   Process.      Williams, 
J.  Outlawry.    3  T.  R.  502.    4  T.  R. 
522,  3,  4,  530.     Post  hat  vol. 

(k)  2  Hale,  202.    H«wk.  b.  2.  c. 


27.  9.  5,  6. 

(/)  Bac.  Ab.  Outlawry,  b.  2  Hale, 
199.    Cro.  Eliz.  592. 

(m)  Ante  351.  4  Bla.  C.  318,  9. 
See  form  of  Alias  Capias,  Dall.  J.'c. 

193.  4  T.  R.  520,  Hand.  Prac.  4.'0, 
451.  Willi  ims,  J.  Outlawry,  post  last 
vol. 

(«)  4  T.  R.  521,  $37,  8.    2  Hale, 

194.  5. 

(6)  4  T.  R.  523.    Hand,  431,  440. 

(p)  4  T.  R.  538. 

{g)  See  form  of  Pluries  Capias, 
Dall.  J.  c.  193.  4  T.  R  524.  Hand. 
Prac.  442.  Will.  J.  Outlawry,  post 
last  vol. 
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AVrit  of  If  these  various  proceedings  prove  ineflfeclua],  then  a  writ  of 

Exigent,  gj^gg^j  js  awarded,  (r)  So  if  the  defendant  has  been  taken,  and 
the  sheriff  return  an  escape,  an  exigent  may  be  issued,  (s)  'This 
writ  must  be  directed  to  the  sheriff  of  the  county,  where  the  offence 
is  laid  in  the  indictment.  (()  By  it,  the  sheriff  is  commanded  to 
cause  to  be  called  the  defendant  from  county  court  to  coanty 
court,  until  he,  according  to  the  laws  and  custom  of  England  be 
outlawed,  if  he  shall  not  appear;  and,  if  he  should  appear,  then 
that  the  sheriff  keep  him  in  safe  custody,  so  that  he  have  him 
before  the  justices,  &c.  at,  &c.  on  &c.  to  answer,  &c.  The 
exigent  ought  not  to  be  issued  against  an  accessary  and  the  prin- 
cipal offender  at  the  same  time;  but  if  it  be  so  issued,  and  both 
be  outlawed,  the  outlawry  will  be  valid  against  the  principal,  (u) 
Upon  this  writ,  the  sheriff  calls  or  exacts  the  defendant  at  five 
successive  county  courts  before  the  return  of  the  exigent,  {w)  If 
there  be  the  least  interruption,  the  whole  is  void,  and  an  exigi 
facias  de  fwvo  must  be  awarded  and  issued,  (x)  But  if  there  be 
not  five  county  court  days  between  the  delivery  of  the  writ  to  the 
sheriff  and  the  return  day,  and  he  has  called  the  defendant,  twice 
or  oftener  without  his  appearing,  then  upon  this  being  returned  to 
the  exigent,  an  allocatur  extent  is  issued,  allowing  the  former 
p354]  exactions,  and  requiring  the  sheriff"*  to  proceed  and  complete  the 
requisite  number,  (y) 

Pending  the  writs  of  capias,  alias  capias,  and  pluries  capias,  or 
exigent,  it  seems,  that  the  defendaqt  may,  in  bailable  cases,  pre- 
vent an  outlawry  by  finding  bail  before  other  justices,  and  obtain- 
ing a  supersedeas  as  before  pointed  out,  (2:)  or  may  come  in  and 
render  himself  upon  the  exigent,  (a) 

This  was  all  that  the  common  law  required  at  the  utmost, 
before  the  outlawry  of  the  defendant;  4)ut  the  31  Eliz.  c.  3.  (6) 
requires  the  sheriff  to  make  three  proclamations,  one  in  his  open 
!n.G:s  there-  county  court,  another  at  the  general  quarter  sessions  of  the  peace 
in  those  parts  where  the  defendant  resided  at  the  time  of  the  award 
of  the  exigent,  and  another  upon  a  Sunday  immediately  after 
divine  service,  one  month  at  least  previous  to  the  fifth  exaction, 
at  or  near  the  most  usual  door  of  the  church  or  chapel  of  that 
town  or  parish  where  the  defendant  was  dwelling  at  the  time  the 


Writ  of 
Proclama 
tioji,  and 
proceed* 


on. 


(r)  4  Bla.  C.  318,  9.  See  form, 
Dali.  J.  c.  19 J.  Bum,  J.  Process. 
Williams  J.  Process.  4  T.  R.  523. 
post  last  vol. 

(*)  Hawk.  b.  2.  c  27.  s.  lir. 

^0  Hawk.  b.  2.  c  27.  s.  119. 

(«)  4  T.  R.  521,  535.  note  a.  2 
Hale,  200.  Hawk.  b.  2.  c.  27.  s.  128, 
129,  130.    3  Eilw.  I.  c.  14. 

(tp)  4  T.  R.  535  See  forms  of 
statement  of  the  rxactioiif?.  4  T.  R. 
526. 


(.r)  2  Hale,  201,  2.  Imp.  Off. 
Sber    481. 

(y)  2  Hule,  201,  2.  4  T.  R  528. 
Hand's  Prac.  448.  See  form  of  Al- 
locatur Exigent.    4  T.  IL   528. 

(a)  Dalt.  J.  c.  193.  Williams  J. 
Outlawry.    Ante,  34<6. 

(/1)  5'T.  R.  478. 

lb)  See  Writ,  4  T.  H,  525,  6,  and 
obsevv'Hions  as  to  the  writ  and  pro* 
clamations,  4T.  R.  539  to  541. 
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exigent  was  awarded.  This  act  applied  only  to  civil  proceedings, 
but  it  became  the  basis  of  another  provision  of  which  criminal  mat- 
ters formed  the  particular  design.  The  4  &  5  W.  &  M.  c.  22,  s. 
4.  enacts,  that  upon  the  issuing  of  the  exigent  in  all  criminal  rases 
before  judgment  or  conviction,  a  torit  of  prodamatum  (c)  shall  be 
issued,  bearing  the  same  teste  and  return  as  the  exigent  to  the 
sheriff  of  the  defendant's  county,  to  be  delivered  to  him  three 
months  before  the  return  according  to  the  form  of  the  last  mention- 
ed statute.  But  this  act  has  been  construed  not  to  extend  to  out- 
lawries after  judgment,  in  which*  case  no  writ  of  proclamation  is  [*355] 
necessary,  {d)  Though  the  act  requires  that  one  of  the  proclania- 
tions  shall  be  in  the  open  county  court,  it  suffices  if  the  writ  of 
proclamation  require  the  sheriff  to  proclaim  the  defendant  in  open 
court  in  the  sheriff's  county,  without  expressly,  saying  ^^  county 
court ;^^  (e)  and  though  one  of  the  proclamations  must  by  the  act 
be  made  on  9  Sunday  immediately  after  divine  service,  (/)  this 
direction  is  not  usually  inserted  in  the  writ  of  proclamation,  though 
on  the  return  of  the  proclamation,  it  is  stated  to  have  been  so 
made,  (g)  This  writ,  however,  should  direct  the  proclamation  to 
be  made,  that  the  defendant  render  himself  to  the  sheriff,  on  or 
before  the  day  of  fifth  exaction,  or  that  on  which  the  outlawry  will 
be  pronounced,  so  that  he  may  have  his  body  before  the  justices 
on  the  return  day  of  the  exigent,  which  is  of  a  subsequent  day; 
for  if  it  command  him  to  be  before  the  justices  on  the  return  day 
of  the  exigent,  which  is  after  the  fifth  exaction  and  outlawry,  the 
proceedings  will  be  erroneous,  because  it  will  thereby  be  shown 
that  the  defendant  had  a  day  to  appear  after  his  outlawry  was 
complete.  (&)  It  will  however  suffice,  if  the  writ  of  proclamation 
require  generally  the  defendant  to  render  himself  to  the  sheriff,  so 
that  he  may  have  his  body  before  the  justices  on  the  return  day  of 
the  exigent,  and  this  is  the  accurate  and  correct  mode  of  proceed- 
ing- (») 

Supposing  that  all  the  three  proclamations  have  not  been  made 

under  the  writ  of  proclamation   which   accompanied  the  first 
exigent  before  the  return  of  that  writ,  a  second  ferit  of  proclamo' 
tion  is  issued  with  the  second  exigent,  allowing  the  proclamation 
already  made,  and  directing*^  the  sheriff  to  complete  the  prescribed    L^^^^] 
number,  (k). 

If  the  defendant  does  not  appear  nor  is  taken  on  or  before  the  Judgment 
fifth  county  court  or  day  of  exaction  under  the  writ  of  exigent,  ^^  ^^"^* 


(r)  See  form  of  Writ,  Williams  J.  (A)  3  T.  R.  501. 

Outlawry,  4  T.  B.  524,  540.  post  last  (i)  4  T.  R  521,  535.    See  form  id. 

vol.  5U5,  6.    Williams  J.  Outlawry,  post 

(d)  4  Burr.  255,  9.     3  T.  R.  505.  last  vol. 

(e)  4  T.  R.  521,  539 ;  but  see  the  (it)  4  Term  R.  528,  9.    See  form 
form  Hand.  Prac.  433.  of  second  writ  of  Proclamation.    4 

(  /)  31  Eliz.  c.  3.  s.  1.  T.  R.  528,  9. 
(S)  4  T.  R.  531,  539. 

Ortm.  Law.                    tol.  i.  h  h 
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judgment  of  outlawry^  or  i(  a  woman,  waiver  is  given  by  the  prcv 
per  coroners  (l)  or  one  of  them,  (nt)  It  is  the  duty  of  the  sheriff 
to  take  the  defendant,  or  cause  him  to  be  duly  outlawed  before  the 
return  day  of  the  writ  of  exigent,  (n)  It  is  said  that  the  coroner's 
name  must  be  subscribed  to  the  judgment  of  outlawry,  (o)  but  it 
need  not  appear  in  the  record  of  outlawry  that  the  names  were  so 
subscribed,  (p)  though  the  names  must  be  stated,  (q)  Their 
name  of  office  should,  however,  be  stated,  except  in  outlawries  in 
London,  (r)  When  the  judgment  of  outlawry  is  thus  complete, 
the  sheriff  returns  the  writ  of  exigent  and  the  proceedings  thereon, 
and  the  coroner's  judgment  of  outlawry.  («) 

Indictments  from   inferior  courts  of  criminal  jurisdiction  are 
sometimes  removed  by  writ  of  certiorari  into  the  court  of  King's 
Bench  for  the  purpose  of  proceeding  to  outlawry   against  the 
offender  into  those  counties  or  places  where  the  process  of  the 
inferior  court  will  not  reach  him;  in  such  cases,  therefore,  when 
the  indictment  has  been  removed,  the  clerk  in  court  in  the  crown 
office  makes  out  the  writ  of  capias  alias  pluries  exigent  and  pro- 
clamation, which  the  solicitor  gets  returned,  {t) 
Forms  of       With  respect  to  the  sheriff's  returns  to  the      writs  of  capias 
Returns  to  exigent  and  proclamation^  it  has  been  obser.ed,  that"*  no  precise 
the  writs   technical  form  of  words  is  necessary,  and  though  certain  requisites 
exigent      ^^^^  ^^  attended  to,  yet  if  they  be  observed  in  substance,  and  the 
and  pro-    return  be  not  in  equivocal  terms,  it  will  suffice,  (u)     It  should 
^'r*QKSi'  ®®^™9  however,  that  the  strictness  required  in  proceedings  to  out- 
1  ^^ '  J   lawry  in  general,  extends  also  to  the  certainty  required  in  the 
sheriff's  return.  (ir)    If  there  has  been  a  change  of  sheriffs,  and  one 
sheriff  on  the  exigent  has  exacted  the  defendant  twice,  and  then 
hands  over  the  writ  to  his  successor,  and  the  latter  returns  the  writ, 
it  is  not  in  such  return  necessary  to  show  by  express  averment, 
that  the  sheriff  returning  the  writ  was  the  immediate  and  next 
successor  of  the  former  sheriff,  for  this  may  be  intended,  (x) 

The  sheriff's  return  to  the  writ  of  extent  (y)  must  be  certain 
as  to  the  pUiee  of  holding  the  county  court,  so  as  to  show  that  it 
was  within  the  county;  (z)  and,  therefore,  though  a  return  by  the 


(0  4  Bla.  C.  319.  Bac.  Ab.  Out. 
lawry,  B.  4.  Dyer,  223.  3  Inst.  212, 
10.  Palm.  280.  Cro.  Jac.  660.  see 
form  of  Judgment  described.  4  T. 
R.  530. 

(m)  2  Hale,  204.  Bac.  Ab.  Out- 
lawn-,  E.  1. 

(n)  4T,  R.  535. 

(o)  2  Hale,  204.  sed  vide  4  T.  R. 
542. 

(p)  4  T.  R.  542. 

(q)  Id.  ibid.    Cro.  J.  528. 

(r)  Bac.  Ab.  Outlawry,  E.  4.  1. 

(0  4  T.  R.  529,  530.  see  form  of 


Return  and  Judnnent  4  T.  R.  529, 
530. 

(0  Hand  Prac.  46. 

fw)  Per  Buller,  J.    3  T.  R.  502. 

(re)  5  T.  It.  202.  see  4  Burr.  2535, 
2563,  4^  5,  6.  Hawk.  b.  2.  c.  27.  s. 
127.  Bac.  Abr.  Outlawry,  E.  4^  3. 

(x)  6  T.  R.  575,  579.    4T.R.527. 

(jf)  See  form,  Williams,  J.  Out- 
lawry, post,  last  vol.  4  T.  R.  596, 
530. 

(z)  2  Hale,  203.  2  Roll  Abr. 
802.  4  Burr.  2560.  3  T.  R.  499. 
Latch.  210. 
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sheriff  of  Middlesex,  that  he  called  the  defendant  "  at  his  county 
court  of  Middlesex,  holden  at  the  Three  Tons,  in  Brook  Street, 
near  Holborn,  in  and  for  the  county  of  Middlesex,'^  would  be  a 
sufficient  allegation  that  the  county  court  was  held  in  Middlesex;  (a) 
yet  if  the  return  omit  the  worcb  held  in  and  for  the  sheriff's 
county,  into  which  the  exigent  was  issued,  or  do  not  otherwise 
show  that  the  court  at  which  the  defendant  was  exacted  was  the 
court  of,  and  held  for  Ibe  proper  county,  it  will  be  void,  and  the 
judgment  of  outlawry  thereon  will  be  reversed.  (6)  However, 
after  the  place  of  holding  the  court  has  been  once  duly  specified, 
the  words  ^'  same  place"  afterwards  will  suffice,  and  the  name^  [*358] 
need  not  be  repeated  to  all  the  subsequent  exactions,  (c)  With 
respect  to  the  time  also,  the  return  must  be  very  precise  and  cer- 
tain, and  repeat  the  year  of  the  king^s  reign  as  well  as  the  day 
upon  which  each  successive  exaction  was  made;  and  if, on  the  return 
01  a  second,  or  subsequent  exaction,  the  day  merely  be  stated,  with 
out  the  year,  the  outlawry  will  be  reversed;  and  the  return  should 
not  merely  state  the  year  of  the  king,  but  show  what  king  was 
intended;  {d)  and  if  the  interval  between  any  of  the  exactions 
appear  to  be  less  than  a  month,  the  return  will  be  defective,  (e) 
It  nas  been  said  that  the  coroner's  name  should  be  shown  to  have 
been  subscribed  to  the  judgment  of  outlawry;  (/)  but  it  has  been 
holden  to  be  sufficient  if  the  names  appear  upon  the  record,  (g) 
If  the  return  be  made  by  two  sheriffs  for  the  same  county,  as  in 
Middlesex,  it  is  correct  to  use  the  pronoun  ''  my"  as  applicable 
to  both  of  them  jointly,  in  respect  to  their  office,  {h)  But  the 
name  and  office  of  the  sheriff  must  be  subscribed  at  the  foot  of 
each  return,  in  order  to  authenticate  the  proceedings.  {%)  The 
sheriff  must  also  in  his  return  to  the  writ  of  exigent,  state  that  the 
defendant  did  not  appear  and  render  himself,  (fc)  and  if  the  writ 
be  against  two,  the  return  should  be  that  neither  of  them  appear- 
ed. {I) 

In  the  return  to  the  writ  of  prodamaHonj  the  sheriff  must  spe- 
cially show  how  the  proclamations  were  made,  so  as  to  enable  the 
court  to  judge  whetner  they  were  properly  made;  but  if  a  pro- 
clamation after  judgment  be  unnecessarilv  and  superfluously 
stated,  then  an  uncertain  return*  to  it  will  not  prejudice,  (m)    [^359] 


i; 


(a)  4  Burr.  2560,  1. 

(b)  4  Burr.  2535,  ?563,  ^  5,  6. 
3.  T.  B.  500.  Hawk,  b,  2.  c  27.  8. 
127.  Bac.  Ab.  Outlawry,  E.  4,  3. 
see  the  proper  form.    4  T.  R.  526. 

(c)  4  9urr.  2560. 

(d)  5  T.  R.  202.  S  Roll.  Abr.  802. 
2  Hale,  203.  Hawk.  b.  2.  c  27.  s.  127. 

(e)  2  Roll.  Abr  802.    2  Hale,  203. 
CfJ  2  Hale,  204.     2  Roll   Abr. 

802. 

(g)  4  T.  R.  521,  541,  2.  Cro.  J. 
528,  531,  521.    6  T.  B.  575. 


(A)  4  Burr.  2560.  Hawk.  b.  2.  c. 
27.  8.  127. 

(t)  2  Hale,  204. 

(k)  4  T.  R.  521,  541.    2  Hale,  204. 

(/}  2  Hale,  204.  5  T.  R.  202.  see 
forms.    4.  T   R.  526,  7,  530. 

(m)  4  Burr.  2559.  4.  T.  R.  527, 
538,  9.  The  forms  in  WiUiams,  J. 
Outlawry,  appears  to  be  too  concise. 
See  form  or  return  to  writ  of  procla- 
mation, 4T.R.527>  538,  9.  post,  last 
vol. 


244 


OF  PROCESS. 


But  the  return  to  the  writ  of  proclamation  need  not  allege  the  de- 
fault of  the  defendant  to  appear  as  required  bj  such  writ,  though 
we  have  seen  it  is  otherwise  in  the  return  to  the  exigent,  (n) 
Recoid  of  The  record  of  the  judgment  of  outlawry^  is  merely  a  summary 
ki^s^a^d'  ^^^^^  proceedings  against  the  defendant,  and  contains  the  minutes 
Judgment  made  by  the  officers  of  the  court,  recording  the  proceedings  of  that 
of  Outlaw-  court,  (o)  The  proper  forms  of  such  record  are  to  be  found  in 
^'  several  modern  precedents,  (p)     The  g|;^atest  accuracy  must  be 

observed  in  drawing  up  the  judgment,  for,  as  we  have  seen,  the 
most  scrupulous  exactness  is  required  in  all  proceedings  relatiye 
to  outlawry,  {q) 

The  record  of  the  outlawry  begins  with  a  statement  of  the 
caption  of  the  assizes  or  sessions,  and  the  finding  of  the  indict- 
ment against  the  defendant;  (r)  and  then  states  the  award  of  the 
capias  and  return  of  non  est  inventus,  the  award  of  the  alias,  and 
pluries  capias,  and  returns  thereto  of  non  est  inventus,  and  the 
award  of  the  exigent  and  writ  of  proclamation,'  and  returns  of  the 
five  exactions  or  callings  of  the  defendant,  and  his  non-appearance 
at  the  five  successive  county  courts,  and  the  three  proclamations; 
[^360]  and  if  there  were  an  allocatur  exigent  and  proclamation,"^  they  also 
and  the  proceedings  thereon  are  shown,  and  then  follows  the  state- 
ment of  the  coroner's  judgment  of  outlawry,  {s) 

It  is  usual  to  state  that  the  sheriff  by  a  writ  of  capias  was  com- 
manded to  take  the  defendant,  so  that  the  sheriff  might  have  him  in 
court  on  the  return  day.  (t)  But  it  need  not  be  stated  in  express 
terms  on  the  record,  that  a  writ  of  capias  issued  against  the  de- 
fendant; it/is  sufficient  if  it  appear  that  the  sheriff  was  commanded 
to  take  the  defendant,  (u)  In  stating  the  exigent,  the  time  and 
place  of  issuing  it  may  be  expressly  shown;  {w)  but  it  has  been 
held  not  to  be  necessary  in  stating  every  writ,  to  repeat  the  day 
and  yeoT  when  each  issued,  and  that  it  will  suffice  if  it  appear  by 
referring  to  the  preceding  parts  of  the  record,  as  if  after  stating 
that  the  capias  was  returned  on  such  a  day,  it  proceed  thus, 
"  Whereupon"  the  exigent  was  awarded:  the  word  "  whereupon" 


\ 


(n)  4  T.  R.  521,  541.  2  Hale,  204. 
Clit:  Knt.  560.     Thes.  Urev.  172. 

(o)  6  T.  R.  576. 

(/»)  If  at  the  assizes  for  outlawry, 
belbre  conviction  for  a  fi-lony,  where 
there  were  two  writs  of  exigent,  and 
two  writs  of  proclumation,  see  4  T. 
R.  521  to  531.  Hand,  436  to  453.  and 
post  last  vol.  Sec  a  Record  of  out- 
lawry at  Quarter  Sessions,  on  indict- 
ment for  a  felony,  where  there  was 
unly  one  writ  of  exigent  and  procla- 
mation, and  a  change  of  sherifTs. 
Hand,  421  to  435.  Co.  Ent.  358.  b. 
See  a  Record  of  outlawry,  on  an  in- 


formation in  K.  B.  after  judgment, 
where  there  was  one  exigent  but  no 
writ  of  proclamation,  with  a  change 
of  Sheriffs.  Hand,  453  to  460.  6  T. 
U.  573. 

(g)  Ante,  347.  5  T.  H.  204.  4 
Burr.  2545. 

(r)  See  Hand's  Pract.  421  to  436^ 
post,  last  vol. 

(«)  Id.  ibid. 

(0  4  r.  R.  521.  2.    6  T.  R.  576. 

(«)  6  T  R.  572. 

(w)  See  form  4  T.  R.  525.  post,  bst 
vol. 
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being  considered  as  necessarily  referring  to   tlie  day  when  the 
capias  was  returned,  (x) 

It  is  not  necessary  to  state  on  the  record,  that  the  capias  or  ' 

exigent  were  sealed  by  the  justices  of  oyer  and  terminer,  {y)  and 
it  suffices  to  show  that  the  exigent  was  returnable  before  the  jus- 
tices of  the  king,  assigned  by  letters  patent  under  his  seal  of  Great 
Britain,  &c.  without  saying  great  seal,  (z)  It  is  necessary  to  state 
and  repeat  the  year  of  the  king's  reign  in  which  every  execution 
under  the  exigent  and  other  transaction  happened,  though  that  is 
not  required  in  other  records;  (a)  and  therefore,  if  in  the  record 
the  day  and  year  of  the  king  be  inserted,  in  stating  the  1st,  2d,  3d, 
and  5th  exaction,  but  omitted  in  the  4th,  it  is  erroneous  and  cannot 
be  supplied  by  intendment.  (6)  It  must  also  appear  from  the 
record,  that  each*  exaction  or  calling  of  the  defendant  was  at  a  ["^361] 
county  court  of  the  sheriff,  held  in  and  for  the  county,  (c)  If  the 
exigent  was  delivered  over  by  the  sheriff  who  executed  it  to  his  suc- 
cessors, and  the  return  of  the  latter  is  stated  in  the  record,  it  is  not 
necessary  expressly  to  show  that  the  present  sheriff  was  the  imme- 
diate successor  of  the  first,  it  will  suffice  if  the  return  by  the 
present  sheriff  be,  ^^  This  writ,  as  it  is  above  indorsed,  was  de- 
livered to  me  the  undernamed  present  sheriff,  by  the  above  named 
sheriff,  at  the  time  of  his  going  out  of  his  office."  (d)  And  if  it 
appear  on  the  record  that  the  writ  of  proclamation  was  delivered  to 
the  sheriff  three  months  before  the  return  of  it,  it  is  sufficient 
though  it  be  not  so  expressly  alleged,  (e) 

When  it  is  necessary  to  state  in  the  record  the  return  to  the  writ 
of  proclamation,  as  in  case  of  an  outlawry  before  conviction,  each 
proclamation  must  be  particularly  stated,  in  order  that  it  may  ap- 
pear that  they  were  properly  made,  and  it  will  not  suffice  to  state 
generally,  that  the  sheriff  returned  that  be  had  caused  procla- 
mation to  be  made  as  commanded  by  the  writ.  (/)  In  point  of 
order,  it  seems  that  even  the  second  and  third  proclamation  may  on 
the  record  be  stated  after  the  judgment  of  outlawry,  (g)  The 
names  of  the  coroners,  though  they  must  in  general  be  stated,  {h) 
need  not  be  set  forth  in  the  record  as  having  been  subscribed  to 
the  judgment  of  outlawry;  it  will  suffice  if  it  appear  that  the 
judgment  of  outlawry  was  given  by  them;  (i)  and  in  London, 
where  the  mayor  for  the  time  being  is  perpetual  coroner,  and  the 
judgment  of  outlawry  is  given  by  the  recorder,  it  is  said  to  be 

(x)  6  T.  R.  573,  578.     Hand,  453.  (d)  4  T.  R.  527.     6  T.  R.  575,  579. 

(tf)  4  T.  R.  521,  5J3.n.  a.    2  H:ile,  (<?)  4  T.  U.  521. 

199.  (/)   4    Burr.    2559.   see    proper 

(z)  4  T.  R.  5fl3.  n.  a.  form,  4  T.  R.   527,  531.    The  ihvm 

(a)  5  T.  R.  205.  in  Williams,  J.  Outlawry,  is  defective. 

(A)  2  Hale,  203.     5  T.  R.  202.    2  (g)  4  T.  U.  530,  1. 

Ro!.  Abv.  802.  pi.  8.  (/i)  Id.  ibid.    Cro.  J.  521. 

(c)  Ante,  357.    4  Burr.  2563,  4,  (i)  4  T.  U.  521,  542.     See  form,  4 

5,  6.  T.  H.  5 JO. 


246 


OF  PROCESS. 


sufficient  to  return  generally  ^^  ideo  atlagatos  est''  without  showing 
the  name  of  the  mayor,  (k) 
Stages  of        In*  case  off  deny  and  treason^  the  first  part  of  the  process  before 
a^^i^'^  ^^  ^^  exigent  and  writ  of  proclamation,  is  different  from  that  which 
in^case  of  ^^  ^^^^  considered  with  regard  to  inferior  offences.     In  conse- 
felony  and  quence  of  the  higher  degree  of  the  crime,  the  proceedings  are  more 
^T^Qiioi   ^"^^''^^ry  ^^^  expeditious.     The  first  step  here,  instead  of  a  venire, 
I  ^^^J   is  a  capias,  ({)  by  which  the  sheriff  is  commanded  that  he  omit  not 
on  account  of  any  liberty,  &c.  to  take  the  defendant  and  bring  him 
into  court  at  the  return,  to  answer  to  the  charge  against  him.  (m) 
Upon  this  writ,  the  sheriff,  if  the  defendant  does  not  appear,  re- 
turns ^^  non  est  mventtif."     When  this  return  is  made,  in  case  of 
treason  and  homicide,  the  writ  of  exigent  may,  it  is  said,  issue  im- 
mediately, without  an  alias  or  pluries  capias,  which  was  probably 
the  case  in  all  felonies  at  the  common  law.  (n)     And,  in  the  time 
of  Lord  Hale,  it  was  the  constant  practice  to  issue  the  exigent  on 
the  return  to  the  first  capias,  (o)  but  the  present  practice  seems 
to  be  to  issue  an  alias  and  pluries  capias,  in  order  to  outlaw  a  per- 
son before  judgment,  (p) 

There  are,  however,  some  cases  in  which,  from  the  particular 
circumstances  of  the  case,  more  than  one  writ  of  capias  is  ne- 
cessdry  before  the  exigent  is  awarded.  Among  the  .principal  of 
these  are  accessaries  who,  as  we  have  already  seen,  (q)  cannot  be 
convicted  before  their  principal;  and,  therefore,  cannot  be  outlawed 
before  his  outlawry,  (r)  The  statute  1  West  (3  Ed.  I.  c.  14.^ 
directs,  that  the  exigent  against  the  accessary  shall  remain  until 
[^363]  the  principal  be  outlawed*  (s)  So  that  where  one  is  charged  in*  an 
indictment  as  principal,  and  another  as  accessary,  the  capias  may 
issue  against  both,  but  the  exigent  must,  in  the  first  instance,  be 
awarded  only  against  the  former;  and  the  process  continued 
against  the  latter  by  capias  ir^nUe  until  the  principal  be  outlawed, 
when  the  accessary  may  be  put  in  exigent;  as  the  outlawry  of  the 
principal  is  equal  to  a  conviction.  (()  And  if  the  accessary  appear 
to  the  capias,  be  should  be  admitted  to  bail,  and  have  the  same  day 
given  him  till  process  be  determined  against  the  principal,  (u) 

There  is  also  another  exception  to  this  rule,  created  by  statute 
25  Edw.  III.  St.  5.  c.  14.  in  favor  of  defendants  indicted  for^e- 


(ilr)  Cro.Jac.  531.  Com.  Dig.  Utla- 
gaiv.     Bsic.Abr.  Outlawry,  E.  4,  1. 

C/)3Mo(].265.  2  Hale,  194.  Ilawk. 
b.  J.  c.  27.  8.  15. 

{m)  See  form,  Burn,  J.  Process. 
Mitiinmn,  J.  Outlawrv,  post. last  vol. 

(rt)  4  Bla.C.  319.  "2  Hale.  194.  4 
r.  R.  538.  but  see  Hawk.b.  2.  c.27. 
fi.  1 12.  Bac.  Abr.  Outlawry,  E.  and  it 
bCL-.r.^  still  to  be  the  practice  to  issue 
two  and  even  three  Capias's.  4T. 
K.  523,  4. 


(o)2  Hale,  194.  5.     4  Bla.  G.  319. 

(/»)  See  4  T.  R.  523.  Hand's  Pra. 
421. 

(9)  Ante,  266.    4  T.  R  521. 

(r)  3  Edw.  I.  c.  14.  2  Hale,  230. 
Hawk.  b.  2.  c.  27.  s.  128,  129, 130,  an- 
te,  266. 

(«)  2  Hale,  200.  2  Tnst.  183.  Hawk. 
b.  2.  c.  27.  8. 129.    4  T.  R.  521,  535. 

(/)  Id.  ibid.  4  T.  B.  521,  9  Co. 
119. 

(u)  Id.  ibid. 
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2oni/ before  jastices  of  the  peace  at  their  sessions.  ^By  that  act,  if 
the  first  capias  be  returned  non  est  inventus,  another  U  to  issue  re- 
turnable in  three  weeks,  and  which  is  to  direct  the  sheriff  to  cause 
the  goods  and  chattels  of  the  party  indicted  to  be  sei'^^d,  and  to 
keep  them  till  the  return;  when,  if  the  owner  does  ik>t  appear, 
they  will  be  forfeited  and  the  exigent  will  be  awarded.  But  this 
statute  does  not  extend  to  treason,  and,  therefore,  for  thai  crime 
one  capias  only  need  be  issued,  {v)  nor  does  it  extend  to  indict- 
ments found  in  any  of  the  superior  courts,  being  restricted,  by  its 
evident  language,  to  the  justices  who  preside  at  the  Quarter  Ses- 
sions, (tff)  The  direction  to  take  the  goods,  in  the  second  capias 
upon  this  statute,  though  perhaps  at  the  sessions  it  should  be  in- 
serted, is  not  es.sential  to  the  validity  of  the  process,  when  issued 
from  the  superior  courts,  {x) 

The  last  exception  to  this  rule  is  where  the  defendant  is  named 
in  the  indictment  as  resident  in  a  different  county  from  that  in  which 
the  venue  is  laid.  We  have  already  seen,  that  by  several  statutes 
another  capias  is  then  requisite,  as  well  as  the  space  which  must 
intervene  before  an  exigent*  can  be  awarded,  {y)  The  observa-  [*364] 
tions  we  have  already  made  relative  to  the  writs  of  capias,  exigent 
and  proclamation,  the  judgment  of  outlawry,  returns  and  record  in 
prosecutions  for  misdemeanours,  are  equally  applicable  to  the  pro- 
ceeding to  outlawry  for  felonies;  and,  therefore,  it  is  unnecessary 
to  repeat  the  rules  by  which  they  are  governed. 

All  these  proceedings  ought  to  be  exceedingly  nice  and  circum- 
stantial, because  outlawry  is  a  proceeding  so  severe,  sometimes  ex- 
ceeding what  would  be  the  punishment  upon  the  conviction  itself, 
that  the  courts  favor  any  objection  taken  to  the  process  in  order  to 
avoid  it.  (z)  Where,  however,  the  party  appears  and  pleads,  any 
immaterial  variance  will  be  cured,  because  the  end  of  the  process 
is  to  bring  him  to  answer,  and  it  would  be  absurd  to  dismiss,  in  or- 
der more  regularly  to  retake  him.  Where,  indeed,  there  is  an  ac- 
tual discontinuance — a  chasm  in  the  proceedings — whether  on  the 
roll  or  on  the  process,  as  by  not  giving  a  fresh  continuance  instan- 
ter,  on  the  determination  of  the  precedent,  or  where  the  second 
writ  is  not  tested  on  the  return  of  the  first;  this  will  not  be  aided 
by  an  appearance  or  pleading  over,  {a)  A  mere  miscontinuance, 
on  the  contrary,  that  is,  a  defect  and  not  an  omission  in  the  process, 
will,  according  to  the  best  opinions,  be  aided  by  appearance,  even 
though  it  be  manifestly  erroneous;  (6)  but,  where  the  defendant 


(r)  2  Hale,  194.    4T.R.  538.  5.    4  Burr.  2545,  2548,  2551. 

(w)  4  T.  B.  SS7,  8.    2  Hale,  195.  (a)   1   Bulst.  143.    Yelv.  204.    1 

Hawk.  b.  2.  c.  27.  s.  115.  Salk.  51.    Hawk.  b.  2.  c.  27.  a.  102. 

(ar)  4  T.  R.  538.    Trem,  Ent.  280.  Williams,  J.  Process. 
3  Keb.  185.  (6)  1  Bulst.  143.    1  Sid.  100,  260. 

(y)  Ante,  349.    Hawk.  b.  2.  c.  27.  10  Mod.  86.    1  Salk.  52.    Hawk.  b. 

a.  120  to  s.  127.    2  Hale,  195.  2-  c  27.  s.  102.   Williams,  J.  Process. 

(r)  4  Bla.  Com.  320.    5  T.  R.  204, 
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has  suffered  any  inconvenience  by  reason  of  defective  process,  as 
forfeiture  of  goods,  he  will  be  enitled  to  a  restoration  of  bis  rights 
on  appearing,  (c)  Where  the  justices,  before  whom  the  cause  is 
depending,  do  not  come  on  the  day  to  which  it  is  continued,  the 
consequence  is  a  discontinuance,  or  the  cause,  as  some  more  occu- 
[*365]  rately  express  it,  is  "ptrf  toUhauf^  day.^^  (d)  But  the  proceed- 
ings may  be  revived,  (e)  And,  the  same  process  was,  at  commoo 
law,  requisite  at  the  demise  of  the  king,  to  revive  all  the  proceed- 
ings subsequent  to  the  indictment;  (f)  but  now,  by  particular  l^s- 
lative  provisions,  that  event  does  not  alter  the  general  course  of 
process,  {g) 

This  process  may  at  any  time  be  avoided  by  the  appearance  of 
the  defendant,  and  his  putting  in  bail,  or  being  committed  to  an- 
swer, {h)  But  if  he  does  not  appear,  he  is  at  length  outlawed, 
which  punishment  we  must  briefly  consider. 

Outlawry,  in  capital  offences,  amounts  to  a  conviction  of  the 
crime  of  which  the  defendant  is  indicted,  as  much  as  if  he  had 
ff  been  actually  found  guilty  by  the  verdict  of  a  jury,  (i)  And,  if  he 
be  subsequently  taken,  and^  committed  to  prison,  the  justices  of 
jail  delivery  may  award  execution  against  him.  (fc)  And  attain- 
der, corruption  of  blood,  and  forfeiture  of  all  estates  real  and  person- 
al, accrue,  at  once,  from  the  judgment  being  pronounced  against 
him.  {I)  But  he  is  not  subject  to  any  severer  punishment  than  he 
would  have  suffered  upon  a  regular  conviction;  and,  therefore, 
where  benefit  of  clergy  would  have  been  allowed  him  on  his  trial, 
it  will  also  be  granted  him  after  outlawry,  {ni)  Formerly,  indeed, 
it  was  thought  that  his  life  was  placed  entirely  out  of  the  protec- 
tion of  the  laws,  'so  that  he  was  considered  es  bearing  about  '^  ca- 
P866]  put*'  lupinum,''  and  might  lawfully  be  killed  by  any  one  who 
should  happen  to  meet  him.  But  this  barbarous  doctrine  has  long 
been  rejected,  and  there  is  now  no  doubt  that  any  one  who  should 
wantonly  put  an  end  to  his  life,  would  be  guilty  of  murder,  (n) 
Any  person  may,  however,  arrest  him  in  order  to  bring  him  to  exe- 
cution, (o) 

In  misdemeanours  inferior  to  felony,  the  consequences  though  not 


Punish- 
ment and 
Con»e. 
quences 
Outlaw 


i; 


c)  Hawk.  b.  2.  c.  27.  s.  106. 

[ef)  Dyer,  2266.  Keilw.  2.  Cro. 
Eliz.  12.  Hawk.  b.  2.  c.  27.  s.  101. 
Williams,  J  Process. 

(e)  Dyer,  226.  b.  Hawk.  b.  2.  c.  27. 

8.  lUl. 

Cf)  2  Hale,  208. 

C^-)  4  &  5  W.  &  M.  c.  18.  8.  7.  1 
Ann,  St. I.e.  8.  s.  3. 

(/i)  Dalt.  J.  0.  193.  Williams,  J. 
Process. 

(*)4T.R.521.  543.  Co.  Lit.  128. 
b.  4  Burr.  2549.  2  Hale,  205.  6. 
Hawk.  b.  2.  c.48.  s.  22.  4  Bla.  Com. 
314, 19.    Bac.  Abr.  Outlawry.    Cum. 


Dig.  Forfeiture,  B.  1.  Williams,  J. 
Outlawry.    Bum,  J.  Process. 

(k)  4  Burr.  2549.  2  Hale,  35. 
Williams,  J.  Outlawry.  Burn,  J.  Pro- 
cess.    Hawk.  b.  2.  c.  48.  s.  22. 

(/)  Co.  Lit.  128.  b.  Bac.  Abr.  Out. 
lawry.  Williams,  J.  Outlawry.  Bum, 
J.  Process. 

(m)  Hawk.  b.  2.  c.  33.  a.  27.  Bac. 
Abr.  Outlawry,  D.  Burn,  J.  Procem 
Williams,  J.  Outlawry. 

(n)  Co.  Lit.  128.  b.  Bac.  Abr.  Out^ 
lawry.  4  Bla.  Com.  320.  Burn,  J. 
Process.    Williams,  J.  Outlawiy. 

(o)  4  Bla.  Cora.  320. 
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so  penal  are  highly  serious,  and  generally  more  severe  than  would 
be  inflicted  for  the  crime  of  which  the  outlaw  stands  accused  or 
convicted.  It  does  not,  indeed,  operate  as  a  conviction  of  the  of- 
fence, for  the  party  may  be  afterwards  tried  and  acquitted;  but  it 
operates  as  a  conviction  of  the  contempt  in  not  answering,  (p)  It 
subjects  the  party  to  forfeiture  of  goods  and  chattels,  the  loss  of  the  ^ 
profits  of  all  real  estate,  and  restraint  of  liberty,  (q)  Its  conse- 
quences do  not  materially  differ  from  those  which  ensue  on  civil 
process,  (r)  Besides  the  forfeiture,  the  outlaw  is  incapable  of 
suing  in  any  action  for  the  redress  of  any  injury,  (s)  and  of  sitting 
as  a  juror  to  try  any  issue.  (()  But  he  may  be  allowed  to  give  evi- 
dence as  a  witness,  though  not  to  try  as  a  juror.  (ii)  And  he  may 
make  a  will  and  appoint  executors,  (is)  by  whom  the  outlawry 
may  be  reversed  if  the  proceedings  are  defective,  (x)  and  he  may 
flit  in  the  House  of  Commons,  as  a  member.  He  cannot,  however, 
become  an  auditor  to  take*  accounts;  {y)  or  execute  an  oflSce  in  a  PS871 
corporation;  (z)  or  redeem  goods  which  he  pledged  before  his  out- 
lawry, (a) 

When  the  defendant  is  thus  outlawed,  a  writ  pf  eapuu  uUaga-  Capias 
turn  may  be  awarded  to  take  him  into  custody;  (6)  or  a  judge,  Utug»tam 
upon  the  certificate  of  the  clerk  of  the  peace,  will  grant  his  war- 
rant to  apprehend  him;  (c)  or  if  in  court,  he  may  be  committed; 
but  this  IS  discretionary  in  the  court,  and  it  is  more  usual  to  leave 
the  defendant  to  be  taken  under  the  ordinary  process;  (d)  nor  can 
the  defendant  be  bailed  upon  application,  before  he  has  been  taken 
under  the  process,  (e)  The  writ  of  capias  utiagatum  when  issued 
from  the  crown  office,  should  be  delivered  to  the  sheriff,  and{ 
when  he  returns  it,  be  filed,  together  with  the  return,  in  the 
crown  office,  and  not  as  in  civil  proceedings  with  the  clerk  of  the 
exigents.  (/)^^  Upon  this  process,  any  doors  may  be  broken,  to 
apprehend  the  outlaw,  for  he  who  has  defied  the  laws  is  no  longer 


(p)  2  Salk.  494.    Bac.  Abr.  Out-  (w)  Cro.  EUz.  67S.    Bum,  J.  Pro- 

lawry,  D.    4  Bla.  Com.  319.    4  Bun;*  cess. 

3533,  2549.  (x)  1  Leon.  335.    Burn,  J.  Pre 

(gr)  Plowd.   541.    4    Burr.   2549.  cess. 

Bac.  Abr.  Outlawry,  D.    4  Bla.  Com.  (y)  Co.  Lit.  6.  b.    Bac.  Abr.    Out- 

S19.    WiUiamSy  J.  Outlawry.    Burn,  lawry,  D.  4. 

J.  Process.  (x)    Carth.    199.      1    Show.   288. 

(r)  4  Bla.  Com.  319.    Bac.  Abr.  Comb.  145.    Bar.  Ab.  Outlawry,  D. 

Outlawry.    Bum,  J.  Procew     Wil-  4.    Bum,  J.  Process, 

liams,  J.  Outlawry.    Tidd.  130.  (o)  1  Bulst.  29.    Bac.  Abr.  Outlaw- 

(«}  Co.  Lit.  128.  Bac.  Abr.  Outlaw-  ry,  D.  4. 

ry,  U.  3.  Burn,  J.  Process.  Williams,  {6)  See  form,  Burn,   J.   Process, 

J.  Outlawry.  post  lust  vol. 

(I)  Co.   Lit.  6.  b.    2   Hale,  155.  (c)  Hand.  Prac.  460,  1.  where  see 

Hawk.  b.  2.  c.  25.  s.  16.     Hawk.  b.  2.  form  and  post  last  vol. 

C.43.  8.  25.    Bac.  Abr.  Outlawry,  D.  (d)  4  Burr.  2531. 

4.    Burn,  J.  Process.  (e)  4  Burr.  2532.  3. 

(u)  Co.  Lit  6.  b.  Hawk.  b.  2.  c.  46.  f/J  3  T.  R  578.  Hawk.  b.  2.  c  27. 

f .  107.  s.  127. 

Crim.  Lau^                  tol.  r.  i  i 
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entitled  to  anj  peculiar  protection,  (g)  When  he  is  taken  ander 
this  writ,  though  the  offence  be  only  a  misdemeanour,  he  cannot 
be  admitted  to  bail  after  conviction,  without  the  consent  of  the 
prosecutor,  and  in  case  of  information  ex  officio,  of  the  attorney 
general,  (h) 

In  one  instance,  though  the  outlawry  be  perfectly  regular,  its 
consequences  may  be  avoided;  thus,  it  is  provided  by  5  and  6 
Edw.  VI.  c.  11.  s.  8.  that  if  a  party  has  been  outlawed  for  high 
treason,  within  one  year  yield  himself  to  the  chief  justice,  and 
offer  to  traverse  the  indictment  on  which  he  was  outlawed,  he 
shall  be  admitted  so  to  do,  and  being  acquitted  of  the  indictment, 
shall  be  discharged  of  the  outlawry;  and  though  the  party  be  ap- 
p368]  prehended,^  and  do  not  voluntarily  surrender,  yet  he  may  apply 
under  the  statute.  {%) 

There  are  also  many  cases  in  which,  even  after  the  defendant 
has  been  actually  taken  and  in  custody  on  the  capias  utlagatum, 
the  outlawry  may  be  reversed  upon  plea  or  writ  oi  error.  Thus, 
it  may  be  avoided  for  an  extrinsic  error,  by  plea  or  by  writ  of 
identitate  nominis,  when  a  wrong  person  is  taken  upon  the  sub- 
sequent process,  (k)  But  where  the  objection  is  not  to  the  identity 
of  the  person,  but  to  some  extrinsic  defect,  as  the  mistake  of  the 
process,  the  mode  of  taking  advantage  of  it  is,  by  writ  of  error;  {I) 
and  any  one  as  amicus  curiee  may  inform  the  court,  and  the  party 
shall  have  counsel  assigned  to  him  to  take  advantage  of  the 
error,  (m)  The  errors  assigned  are  either  errors  in  fact,  or 
technical  objections  to  the  process.  The  former  are  where  the 
defendant  had  a  good  excuse  for  not  appearing,  as  where  he  was 
in  prison,  or  went  beyond  seas  on  his  own  business  before  the 
award  of  the  exigent,  or  even  after  the  exigent  is  awarded  was 
sent  thither  in  the  service  of  his  majesty,  in  which  oesej  the  out- 
lawry will  be  reversed,  (n)  As  to  the  last  cFas!  of  errors,  it 
would  exceed  the  object  of  this  treatise  to  attempt  a  minute  state- 
ment of  them;  it  may  suffice  to  observe,  that  the  least  defects, 
even  those  which  are  cured  by  appearance,  will  be  fatal  in  this 
stage  of  the  proceedings,  (o)  And  the  defendant  may  also  cause 
the  outlawry  to  be  set  aside,  by  showing  that  he  procured  a  super- 
sedeas before  the  fifth  exaction,  {p) 


(i')  2  Hale,  202, 3.  Williams,  J. 
Process.  i 

(A)  4  Burr.  2545. 

(»)  3  Mod.  47.  n.  a.  2  Stra.  824, 5. 
Com.  Dig^.  Uilofipity,  C.  1. 

(Jt)  2  Hale,  207.  Hawfc.  b.  2.  c. 
50.  8.  10.  Co.  Lit.  259.  Burr.  638. 
Starkle,  348,  &c. 

(0  Id.  ibid.  2  Hale,  207.  Fitz. 
Utlagat.  37.  Com.  Dig.  Utlagaty. 
See  form  of  writ  of  error,  Hand. 
484.  assignment  of  errors.  Hand.  Prac. 
477, 480,  483,  485, 6.    4  Term.  Rep. 


531,  533.  6  T.  R.  575.  plea  to  as. 
signment.  4  T.  R.  533.  Hand.  486. 
post  last  vol. 

(m)  Hawk.  b.  2.  c  48.  a.  23. 

(n)  2  Roll.  Abr.  804.  2  Hale,  208. 
Hawk.  b.  2.  c.  50.  s.  6.  See  form 
of  Record  of  Reversal.  Hand.  Prac. 
482.  post  last  vol. 

(o)  Hawk.  b.  2.  c.  27.  s.  107.  See 
also  Starkie,  Crim.  L.  275  to  281. 

(p)  Hawk.  b.  2.  c.  40.  s.  1.  Bac. 
Abp,  Outlawry,  P. 
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But*^  in  order  to  obtain  the  writ  of  error,  it  is  necessaiy,  in  case  [*369] 
of  treason  or  felony,  that  the  applicant  should  render  himself  into 
custody,  and  come  in  person  to  (he  bar  to  pray  it  to  be  allowed 
him.  (9)  Though  by  statute,  (r)  in  inferior  offences  he  may  ap- 
pear ana  obtain  the  writ  by  attorney,  if  the  outlawry  was  before 
conviction;  (s)  but,  if  after  conviction,  the  defendant  must  be  pre- 
sent, {t)  Nor  can  a  defendant  after  conviction  be  bailed,  pending 
proceeaings  to  reverse  outlawry,  without  the  consent  of  the  prose- 
cutor, (u)  The  writ  of  error  cannot  be  issued  without  the  fiat  of 
the  attorney  general,  (to)  to  obtain  which,  it  seems  to  be  the  prac- 
tice after  the  defendant  has  been  taken  on  the  capias  utlagatum, 
to  state  a  case  and  have  counsel's  opinion  as  to  the  ground  of  error, 
and  to  lay  the  same,  with  the  proceedings,  before  the  attorney 
general;  and,  if  he  signifies  his  consent,  then  a  praecipe  is  framed 
and  the  attorney  general's  fiat  obtained,  as  in  case  of  a  writ  of 
error  after  judgment,  (x)  When  this  is  granted,  the  record  is  re- 
moved, the  defendant  assigns  the  errors,  for  which  purpose  the 
record  of  outlawry  may  be  read  slow  and  taken  down  in  short 
hand,  and  time  for  assigning  error  obtained;  and  a  day  is  then 
given  to  the  prosecutor's  counsel  to  reply,  {y)  If  the  outlawry  be 
then  reversed,  he  is  restored  to  his  rights;  and  if  it  be  before  plea, 
be  is  compellable  immediately  to  plead  to  the  indictment  or  infor- 
mation; if  after  conviction,  he  shall  receive  the  sentence  of  the 
law;  for,  all  the  other  proceedings,  except  only  the  process  of 
outlawry  for  his  non-appearance,*  remain  good  and  effectual  as  1*^1^] 
before,  (z)  If  the  indictment  has  been  removed  by  certiorari 
before  conviction,  then  a  procedendo  issues  to  send  back  the  pro- 
ceedings to  the  inferior  court;  (a)  but  if  after  conviction,  the 
court  immediately  proceed  to  pass  their  sentence  on  the  defendant, 
unless  his  counsel  are  successful  in  an  application,  which  they  are 
then  at  liberty  to  make  in  arrest  of  the  judgment,  for  any  defect 
appearing  on  the  record  of  conviction  where  the  outlawry  was  in 
the  King's  Bench,  or  the  court  commit  him  till  a  future  day  in  the 
term,  if  they  wish  for  time  to  consider  of  the  sentence,  (fc) 


(q)  3  Hale,  209.  4  Bum  2577. 
Burn,  J.  Process.  Hand's  Prac.  50, 1. 

(r)  4&5  W.&M.  c.  18. 

(e)  2  Salk.  496.  Bum,  J.  Process. 
Fortes.  37  Bac .  Ab.  Oiillawry,  G. 
Com    Uig.  Attorney,  b.  6. 

(0  See  4  Burr.  35395  ^40, 1.3  T. 
R.  5U3.    Hand.  51. 

(u)  4  Burr.  2539,  2540,  &c. 

(w)  4  Burr.  2550.  Hawk.  b.  2.  c. 
50.  8.  13 

(x)  HMnd's  Pi-ac.  50,  48,  487,  in 
note.  4  Burr.  2534.  see  form  of  Pre- 
cipe and  fiat  in  Error,  Hand's  Prac. 


462.  post  last  vol. 

(y)  2  H»le,  209.  4  Burr.  2527. 
Bum,  J.  Process.  Hand's  Prac.  50, 
1,  484^  487.  See  Record  of  ReTer* 
sal.  Hand,  482.  and  post  last  vol. 

(s)  Law  of  Error,  4.  2  Hale,  209. 
Bac.  Ab.  Outlawry,  H.  4  Bla.  Com. 
Com.  320.  ISalk.  371,  495.  5  Mod. 
141.  Com.  Difi;.  Utlag^tv  C.  4.  Bum, 
J.  Process.      Williams,  J    Outlawry. 

(fl)  Sre  Hand  Prac,  486.  in  note  and 
pa^e  50, 51.  form  of  procedendo. 

(6)  Hand.  Prac.  50,  1. 
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CHAPTER  IX. 


«^^— 


OP  THE  REMOVAL  OF  INDICTMENTS  BT 

CERTIORARI. 


[^371]  Ii^  is  during  ibe  varioQs  stages  of  the  process,  that  writs  of 
certiorari  are  most  commonly  obtained,  to  certify  and  remore  the 
indictment,  and  all  the  proceedings  thereon,  into  the  King's 
Bench,  though  they  may  be  issued  at  any  time  previous  to  &e 
trial,  (a) 
Theuie  of  The  writ  of  certiorari  is  an  original  writ,  issuing  out  of  Chan- 
a  Certiora«  eery  Or  the  King's  Bench,  directed  in  the  king's  name  to  the 
judges  or  officers  of  inferior  courts,  commanding  them  to  return 
the  records  of  a  cause  depending  before  them,  in  order  that  the 
party  may  have  more  sure  and  speedy  justice,  before  him,  or  such 
of  his  justices  as  he  shall  assign,  to  determine  its  merits,  (fr)  It 
is  frequently  used  in  order  the  better  to  consider  and  determine 
the  validity  of  indictments,  and  proceedings  thereon,  and  to  pre- 
vent a  partial  and  insMfficient  trial,  which  it  is  thought  would 
j[*^378]  take  place  in  the  original  jurisdiction.^  (c)  For,  when  the  pro- 
ceedings have  been  removed,  the  trial  will  be  either  at  bar  or  at 
nisi  prius,  by  a  jury  of  the  county  out  of  which  the  indictment  is 
brought;  (d)  and  if  a  fair  and  impartial  trial  cannot  be  had  in  such 
county,  the  court  will,  on  a  suggestion  entered  on  the  record, 


(a)  4  Bla.  Cora,  320.    Hand.  Prac.  Williams,  J.  Certiorari. 
37.  (c)  3  Hale,  210.^   4  Bla.  Com.  32a 

i^b)  Pitz.  Nat.  Brev.  245.  A.    Bac.  Dick.  Sess.  381. 
Abr.  Certiorari,  A.    Com.  Dig.  Cer-         (rf)  4  Bla.  C.  320,  I. 
tierariy  A.  1.     Barn,   J.  Certiorari. 
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•rder  it  to  be  tried  in  the  next  adjoining  one.  (e)  So  a  special 
jury  may  be  obtained  in  the  superior  court,  (/)  and  more  time  for 
the  trial  may  be  thus  obtained,  or  it  may  be  brought  on  more  ex- 
peditiously than  in  the  inferior  court,  {g)  It  may  also  be  requisite 
to  issue  process  of  outlawry  against  the  defendant  in  those  places 
vrhere  the  justice's  authority  does  not  extend,  but  where  the  writ 
of  the  court  of  King's  Bench  can  reach  him,  as  we  have  seen  that 
court  may  issue  process  into  any  part  of  the  kingdom,  {h)  Thus 
it  seems  to  be  absolutely  necessary,  where  the  offender  has 
escaped  from  the  county  in  which  he  committed  the  offence,  be- 
fore any  process  is  issued  against  him;  for,  though  a  magistrate's 
warrant  may  be  backed  into  one  other  county,  yet  it  may  be  un- 
certain in  what  county  he  may  be;  and  every  difficulty  is  obviated 
by  removing  the  proceeding  into  the  supreme  court  of  criminal 
jurisdiction,  (t)  And,  in  case  of  felony,  if  after  the  removal  and 
the  issuing  process,  the  defendant  come  in  upon  the  exigent,  the 
King's  Bench  will  grant  ^  procedendo,  by  which  the  record  may 
be  carried  back  to  the  place  where  the  indictment  was  taken,  (k) 
So  that,  by  this  means,  effectual  process  is  obtained,  and  a  trial, 
in  the  most  convenient  place,  secured  to  the  prosecutor:  so  after  a 
special  verdict  on  an  indictment  at  the  Old  Bailey,  for  murder, 
the  proceeding  may  be  removed  by  certiorari,*  in  order  to  obtain  [*373] 
the  opinion  of  the  superior  court.  (I) 

On  the  part  of  the  defenda$U  too  this  writ  may  frequently  be 
advantageous;  as  for  the  purpose  of  obtaining  the  judgment  of  the 
court  as  to  the  validity  oi  the  proceedings,  and  to  have  a  decision 
of  the  superior  court  on  a  demurrer,  (m)  So  as  to  enable  the  de- 
fendant to  plead  his  majesty's  pardon,  (n)  It  may  also  be  de- 
sirable where  he  is  indicted  at  the  assizes  for  a  nuisance,  in  order 
to  compel  a  view  of  the  premises,  so  as  to  enable  him  to  shape 
bis  defence,  which  he  cannot  obtain  from  the  judges  in  the  coun- 
try, without  the  prosecutor's  consent,  (o)  Another  ground  for 
desiring  this  writ  on  the  part  of  the  defendant  may  be,  tliat  an 
inferioi;  court  cannot,  in  criminal  cases,  grant  a  new  trial  upon  the 
merits,  but  only  for  irregularity  in  the  formal  proceedings,  and 
this  advantage  may  be  gained  by  the  removal,  (p)  So  if  after  a 
verdict  against  the  defendant  at  the  assizes,  if  the  judge  entertain 
doubts  as  to  the  nature  of  the  offence,  the  defendant  may  be 


(e)  3  Burr.  1330.    6  T.  tt.  195.  (m)  Hand.  40.    Cowp.  460. 

if)  S  T.  R.  626.  (n)  2  Hale,  210.    4  Bla.  Com.  320. 

ig)  S  T,  R.  626.  Dick.  Scss.  381. 

Ih)  Ante,  342,  349.    5  T.R.  478,  (o)  1  Sess.  Cas.  180.    2  Barnard, 

503,  505.    2  Hale,  210.    4.  Bla.  Com.  214. 

320.  1.   Dick.  Sess.  381.  Hand.  Prac.  (p)  13  East,  416.  n.  b.  2  Salk.  650. 

46.  7  Mod  85.  n.  a.     1  Dougl.   380.     1 

(0  5  T.  R.  503."^  Stra.  113,  392.     Fost.    198     Sayer, 


i 


*•)  6  Hen.  VHl.  c.  6.   5  T.  R.  478.      20:. 
/)  2  Ld.  Raym.  1577. 
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[*374] 


From  and 
to  what 
courts  it 
lies. 


I;*376] 


brought  up  by  habeas  corpus,  and  committed  to  Newgate,  and  the 
indictment  removed  into  the  King's  Bench  by  certiorari,  for  ^he 
opinion  of  the  court,  {q)  If,  however^  the  defendant  be  out  on 
bail,  and  the  proceedings  be  removed  at  the  instance  of  the  prose- 
cutor, it  seems  that  the  original  recognizances  will  be  dis* 
charged,  (r)  But  he  may  be  compelled  to  put  in  fresh  bail, 
before  the  higher  tribunal,  in  the  manner  hereafter  noticed,  (s) 

We  will  now  proceed  to  examine  from  and  to  what  court  this 
writ  lies — what  indictments  are  thus  removable,  by  w*hom,  and 
what  discretion  the  courts  exercise,  the*  time  and  mode  of  the 
application — the  form  of  the  writ  itself — the  return  made  to  it, 
and  its  general  effect  on  the  proceedings. 

It  is  agreed  that  the  court  of  King's  Bench,  having  a  general 
superintendency  over  all  courts  of  inferior  jurisdiction,  may  award 
a  certiorari  to  remove  the  proceedings  from  any  of  them,  except 
some  particular  statute  or  charter  invest  them  with  absolute  judi- 
cature. (I)  And,  therefore,  certiorari  lies  to  justices  of  oyer  and 
terminer  and  gaol  delivery,  {u)  not  excepting  the  Old  Bailey;  (x) 
to  justices  of  the  peace,  even  where  they  are  empowered  by  sta- 
tute finally  to  hear  and  determine;  (y)  to  the  eollege  of  physicians, 
having  special  power  to  try  offences  by  mal-practice;  (z)  to  the 
courts  of  session  in  Wales  and  the  counties  palatine;  (a)  and  it 
seems  to  be  the  better  opinion  that  the  Cinque  Ports,  in  criminal 
cases,  are  not  exempted  from  this  requisition.  (6)  It  lies  also  to 
the  assizes  at  Durham;  (c)  the  town  of  Berwick  upon  Tweed;  (d) 
the  city  of  London,  notwithstanding  its  ancient  charters;  (e)  to  a 
court  leet  to  remove  a  presentment  for  keeping  a  disorderly 
house;  (/)  and,  generally,  to  every  part  of  his  majesty's  domi- 
nions, (g) 

But^  the  court  will  not  in  general  at  the  instance  of  a  defendant 
grant  a  certiorari  to  remove  proceedings  from  any  of  the  higher 


(9)  Rep.  T.  Hardw.  371.  1  Salk. 
149.  Hawk  b.  2.  c.  27.  8.  31.  Burn, 
J.  Ceitiorari,  I. 

(r)  2  Leacii,  560. 

(»)  Hand.  Prac.  43. 

(/)  Hawk.  b.  2  c.  27.  s.  22.  Bac. 
Ab.  (Jertiorari,  B.  Carth.  494.  13 
Mod.  386.  Com.  Dig.  Certiorari,  A. 
1. 

(u)  1  Salk.  144.  Bac.  Ab.  Ccrtio- 
]-:iri,  13.  Hawk.  b.  2.  c.  27.  s.  3a. 
Com.  Dig;.  Certiorari,  A.  1. 

(.r)  2Stra.  1049.  2  Ul  Raym. 
1577. 

(y)  3  Mod.  94,  5.  Com.  Dig.  Cer- 
tiorari, A.  1.  Hawk.  b.  2.  c.  27.  s.  23. 
Bac.  Ah.  Certiorari,  B. 

(z)  1  Silk.  144, 5, 396.  Hawk. b. 2. 
c,  27.  .1.  23.  Bac.  Ab.  Certiorari,  B. 
Cori^.  Dig.  CertioFari,  A.  1.   4  Burr. 


2456. 

(a)  Cro.  Jac.  284.  3  T.  R.  657. 
Cro.Car.331,2.  2  Stra.  704.  DoitH. 
751.  Gilb.  Rep.  160.  Hawk,  b  3.  c. 
27.  8.  23,  25.  Bac.  Ab.  Certiorari,  B. 
Com.  Dig.  Certiorari,  A.  1. 

(h)  Hawk.  b.  2.  c.27-  «•  24.  Com. 
Dig.  Certiorari,  A.  1.  Cpo.  Car.  252, 
3,  264,  291.    Bac.  Ab.  Certiorari,  B. 

(c)  2  Barnard,  177.  Bac.  Ab.  Ccr- 
tiornn,  B. 

(d)  2  Burr.  857.  Com.  Dig.  Cer- 
tiorari, A.  1.  Bac.  Ab.  Certiorari, 
B.    Hawk.  b.  2.  c,  27.  s.  25. 

(e)  1  Burr.  386.  Com.  Dig.  Cer- 
tiorari, A,  1.  Hawk.  b.  2.  c.  37.  t. 
26.     Bac.  Ab.  Certiorari,  B. 

(/)  Cowp.  458,  9. 
(s)  2  Burr.  857.    Com.  Dig.  Cer- 
tiorari, A.  1.  Bac.  Ab.  Certiorari,  B. 
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jurisdictions,  as  from  the  assizes,  without  strong  grounds  being 
produced  as  a  reason  for  the  application,  (h)  Thus  a  certiorari 
will  not  be  granted  to  remove  an  indictment  from  the  Old  Bailej, 
on  the  ground  that  the  defendant  is  a  person  of  fortune  and  cha- 
racter t  and  ought  not  to  be  tried  with  common  malefactors;  {i)  or 
unless  very  urgent  reasons  be  shown,  because  the  judges  sit  there, 
and  there  can  be  no  fear  of  partiality  or  want  of  skill,  {k)  But 
after  the  finding  a  special  verdict,  upon  which  difficult  points  of 
law  arise,  the  record  may  be  removed  to  the  King's  Bench,  to  be 
there  argued  "and  decided.  (I)  And  if  the  prosecutor  have  occa- 
sioned a  vexatious  expense  or  delay,  it  will  be  granted  on  the  mo- 
tion of  the  defendant;  as  if  the  latter  has  been  twice  compelled 
to  pay  costs,  on  account  of  the  neglect  of  the  former  to  proceed,  (m) 

The  writ  of  certiorari  is  generally  to  be  returned  into  the  court 
of  King's  Bench,  in  order  that  the  issue  may  be  tried  at  bar  or 
nisi  prius.  (n)  Where  an  indictment  is  found  against  a  peer,  it 
lies  sJso  to  transmit  and  certify  the  proceedings  into  the  hig^  court 
of  Parliament,  or  into  that  of  the  Lord  High  Steward  of  Great 
Britain,  that  the  defendant  may  claim  his  privilege  of  trial  by  his 
peers,  (o)  And,  where  particular  courts  have  exclusive  jurisdic- 
tion, the  indictments  must  be  delivered  upon  challenge  and  claim  of 
cognizance  to  those  courts,  to  be  there  respectively  determined,  (p) 

A  writ  of  certiorari  lies  to  remove  all  judicial  proceedings,*  ex-  what  pro. 
cept  where  otherwise  directed  by  the  express  provisions  of  some  ceedjngs 
particular  statute,  (q)     Where  therefore  a  new  jurisdiction  is  ere-  moved,aird 
ated,  to  proceed  according  to  the  course  of  the  common  law,  it  is  when/ 
always  implied  that  it  shall  be  liable  to  such  a  removal,  (r)     But   [^S76] 
where  a  new  special  jurisdiction  is  to  decide  according  to  other 
rules,  the  implication  will  not  include  it.  (s)  Except  in  Ihis  case, 
it  requires  the  express  declaration  of  an  act  of  Parliament  to  take 
away  the  power  of  the  King's  Bench;  because  the  writ  of  certio- 
rari is  regardefd  as  beneficial  to  the  subject:  (()  and  a  presentment 
at  a  court  leet  for  a  nuisance,  (v)  and  an  information  at  the  quarter 
sessions,  for  exercising  a  trade  without  having  served  an  appren- 
ticeship, (x)  are  removable  by  this  writ. 

The  power  of  the  superior  court  is,  however,  modified  in  cer- 


(h)  1  Salk.  144. 

(»)  1  Seas.  Cas.  314,  315.  2  Stra. 
716,  7, 

(k)  1  Smb.  Cass.  321.    R.  T.  H. 
369,  370.    Cas.  K.  B.33.    2  Barnard, 
447.    Gilb.  Rep.  13.    Com.  Dig.  Cer- 
tiorari, D. 
'(/)2Ld.Rayin.  1574. 

(«)  2  Stra.  1049.  Hawk.  b.  c.  27. 
«.  28.    Com.  Dig.  Certiorari,  D. 

(n)  Hawk.  b.  2.  c  27.  ».  1.  Com. 
Dig.  CtTtiorari,  A.  1.  Rac.  Ab.  Cer- 
tiorari, A.  4R1h.  Cora.  320.  Burn,  J. 
Certiorari.  Williams,  J.  CertiojPari. 
Hand.  Pract.  37. 


'  (o)  1  Leach,  146.  Fost.  1.  4  Ula. 
Com.  321. 

(/))4Bla.Com.321. 

(q)  8  T.  R.  543,  4.  1  Lord  lUvir. 
469,  580.  Bac.  Ab.  Certiorari,"  E. 
Burn,  J.  Certiorari,  I.  1  Bla.  Rep. 
231,  233. 

(r)  Id.  ibid. 

(»)  Cowp.  524. 

(I)  8  T.  R.  542.  1  Bla.  Rep.  233. 
Bac.  Ab.  Certiorari,  E.  Burn,  J.  Cer- 
tiorari, I. 

(m)  Cowp.  458. 

Ix)  Cowp.  369. 
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lain  cases  by  act  of  Parliament.  Thus  by  1  and  2  Ph.  &  M.  c. 
13.  no  writ  of  certiorari  can  be  granted  to  remove  any  prisoner,  or 
recognizance,  unless  signed  with  the  proper  hand  of  the  chief  jus- 
tice; or,  if  he  be  absent,  of  one  of  the  judges  of  the  court  from 
which  it  is  awarded.  And  by  5  W.  ^  M.  c.  11.  no  certiorari  can 
be  granted  in  term  time,  to  remove  any  indictment  from  the  ses- 
sions before  trial,  but  upon  motion  and  rule  in  open  court,  thpngh 
it  may  be  issued  by  any  single  judge  in  vacation.  Accordint  to 
12  Car.  II.  c.  23.  s.  35.  proceedings  relating  to  the  excise,  before 
justices  of  the  peace,  cannot  be  removed  by  certiorari;  and  the 
skme  provision  is,  by  other  acts,  extended  to  the  revenue,  (y)  So 
also  no  proceedings  upon  the  statute  for  the  recovery  of  small  tythes, 
before  justices,  can  be  thus  superceded  unless  the  title  to  the  tythes 
[*377]  come  in  question,  {z)  The  general*  highway  act  (a)  directs, 
that  no  indictment  for  offences  thereby  created,  shall  be  removed 
from  the  county  where  the  cause  arose,  until  after  traverse,  ex- 
cept where  the  obligation  to  repair  the  highways  is  disputed,  aod 
it  is  aAerwards  provided  in  the  same  act  that  no  certiorari  shall 
abate  any  proceedings  taken  under  it.  (fr)  And  by  1  Anne,  c.  18. 
s.  5.  no  indictment  for  the  non-repair  of  bridges  can  be  removed 
by  the  defendant  by  certiorari  from  the  county  where  the  decay 
exists,  if  the  proceeding  be  against  the  coun^  at  large,  (c)  So 
by  the  statute  25  Greo.  II.  c.  36.  s.  10.  no  indictment  for  keepiog 
a  disorderly  house  is  removeable,  {d)  and  there  is  a  similar  provi- 
sion in  the  statute  30  Geo.  IL  c.  24.  s.  20.  against  obtaining  mo- 
ney or  goods  by  false  pretences,  (e)  But  these  acts  apply  only  to 
writs  of  certiorari  on  the  part  of  the  defendants,  and,  therefore,  the 
crown  and  a  private  prosecutor  may  still  obtain  them  without  affi- 
davit or  recognizance,  unless  expressly  prohibited  by  particular 
statute;  (/)  and  where  a  magistrate's  presentment  of  an  highway 
was  removed  at  the  instance  of  a  third  person,  but  with  the  coo- 
currence  of  the  magistrate;  the  court  refused  to  quash  the  certiora- 
ri, (g)  But  the  court  will  not,  in  general,  grant  this  writ  when 
issue  has  been  joined,  and  a  venire  awarded,  (A)  and  a  fortiori 
not  after  the  jurv  have  been  sworn,  (t)  And,  without  vciy  spe- 
cial cause,  it  will  not  be  issued  after  conviction,  because  the  court 
before  whom  the  trial  has  taken  place,  cannot  but  be  regarded  as 
most  competent  to  judge  what  penalty  should  be  inflicted,  (k) 

78.  1  East,  305.  15  Ewt,  337.  B«. 
Ab.  Certiorari,  E. 

(^)  2  T.  R.  260. 

(A)  Hawk.  b.2.  c.  27.8. 30.  Bic 
Ab.  Certiorari,  A.  Bum,  J.  CcKw- 
rari,  L    Williami,  J.  Certiorari,  H. 

(f )  2  Ld.  Raym.  1515.  ,,. 

(k)  8  Bast,  411.  1  Salk.  IJJ' 
Carth.  6.  7T.R.373.  6  Mod  IJ- 
Hawk.  b.  2.  c  27.  s.  31,  Bac.  Abr. 
Certiorari,  A.  Bum,  J.  CerUortn,  i. 
Wilfisms,  i .  Certiorari,  n. 


(y)  Bac.  Ab.  Certiorari,  E. 
-    («)7&8W.lll.c.6 

(fl)  13  Geo.  III.  c.  78.  s.  24.  5  W. 
Sc  M.  c.  11.  s.  6.  Cowp.  78.  5  T.  R. 
626, 7. 

(b)  S.  80. 

(c)6T.R.194.  3B.&P.354.  2 
Sim.  900.    5  W.  &M.C11.S.  6. 

(d)  5  T.  R.  626. 

(e)  Cowp.  24.  2  T.  R.  472.  5  T. 
R.  627. 

(/)  5  T.  R.  626,  6  T.  R.  194.  3 
B.  &  P.  354.  2  Stnu  900, 1209.  Cowp. 
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And  if  it  be  so  removed,  and  the  King's  Bench  are  ignorant  of  the   ^378] 
facts  of  the  case,  they  will  remit  it  back  to  the  original  tribunal,  (l) 
So,  where  the  proceedings  are  removed  after  confession,  they  will 
issue  a  procedendo  at  the  instance  of  the  defendants,  though  seve- 
ral of  the  justices  are  their  relations,  (m) 

The  writ  of  certiorari  is  demandable,  of  absoltUe  rights  only  by  To  whom 
the  fctng  himself,  and  to  him  the  court  is  bound  to  grant  it.  (n)  g^^ted. 
And,  therefore,  when  it  is  applied  for  by  the  Attorney-general,  or 
other  officer  of  the  crown,  either  as  a  prosecutor,  or  when  he  idkes 
up  the  defence  of  the  party  indicted,  on  account  of  his  being  an  of- 
ficer of  the  crown,  or  for  some  other  reason,  it  must  issue  as  a 
matter  of  course,  and  the  court  has  no  discretion  to  exercise,  (o) 
But  when  the  king's  name  is  only  used  by  a  private  prosecutor ^  a 
material  distinction  arises;  for  though  the  writ  is  usually  awarded 
as  a  matter  of  course,  even  from  the  Old  Bailey,  (p)  it  is  in  the 
power  of  the  judges  to  refuse  it,  or  quash  it,  or  award  a  proceden- 
do, if  cause  be  shown  why  it  ou^t  not  to  have  been  issued,  {q) 
And  when  it  is  applied  for  on  the  part  of  the  defendant^  the  court 
will  never  grant  it  unless  he  show  strong  reason  for  the  removal, 
a  practice  which  has  prevailed  since  the  time  of  Charles  II.  (r) 

It  is,  therefore,  in  the  case  of  applications,  on  the  part  of  the 
defendant^  that  the  court  are  most  frequently  called  upon  to  exer- 
cise that  discretion,  with  which,  in  all  cases,  except  where  the 
crown  itself  is  concerned,^  they  are  invested.  And,  in  the  exer-  P379] 
cise  of  this  discretion,  they  seldom  grant  the  writ  of  certiorari 
at  the  request  of  the  defendant,  when  the  offence  charged  against 
him  is  serious,  and  particularly  affecting  the  public.  Thus  they 
generally  refuse  to  remove  an  indictment  for  forgery,  or  any 
heinous  misdemeanour,  because  the  delay  tends  to  discourage,  if 
not  wholly  to  defeat  the  prosecution,  (s)  So  they  are  still  more 
reluctant  to  grant  these  applications  without  the  assent  of  the 
prosecutor,  when  they  are  made  to  remove  proceedings  before 
justices  of  assize  or  gaol  delivery,  or  from  the  Old  Bailey,  or 
from  the  Middlesex  sessions,  or  any  other  court  where  any  of 
the  judges  preside,  {t)     Therefore  the  removal  of  an  indictment 


(0  2  Stra.  1227.  Williams,  J.  Cer- 
tiorari, If. 

(m)  2  Burr.  749.  Williams,  J.  Ccr- 
tjomri,  II. 

(n)  4  Burr.  2458.  2  T.  R.  89. 
Hawk.  b.  2.  c.  27.  s.  27.  1  East,  303. 
n.  d.  HancL  Prac.  37.  Dick.  Sess. 
382. 

(o)  Id.  ib.  4  Burn.  2458.  1  East, 
303.  n.  d.  Hand.  Prac  37.  Rex  v. 
l*hoin:is,  Michs.  Term,  1815. 

(/»)Cas.  K.B.38. 

Ig)  4  Burr.  2458.  2  Burr.  752.  1 
East,  298.  Hand.  Prac.  37.  flnvk. 
b.  2.  c.  27.  8.  27.  Dick.  Sess.  381.  2 
T.  R.  260. 

thvn.  Law, 


(r)  2  T.  R.  89.  4  Burr.  2456, 2458. 
Hawk.  b.  2.  c.  27.  s.  27.  Hand.  Prac. 
37,  8.  Burn,  J.  Certiorari,  I.  Wil- 
liams, J.  Certiorari,  II.  ante  375. 

(#)  1  Sid.  54.  2  Stra.  717.  Hawk, 
b.  2.  c.  27.  s.  28.  Bac.  Abr.  Certiora- 
ri, A.  Burn,  J.  Perjury  &  Suborna- 
tion, III.    Id.  Certiorari,  I. 

(0  1  Salk.  144.  1  Sess.  Cas.  314, 
5,  321,  323.  Burr.  877,  1202.  R.T. 
Hardw.  369,  370.  Cas.  K.  B.  38.  1 
Stra.  580.  2  Stra.  717, 1049,  1202.  2 
Barnard,  447.  Gilb.Rep.  13.  Com. 
Dig.  Certiorari,  D.  Hand.  Prac.  37. 
ante  375, 
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for  felony  from  Hicks's  Hail,  which  is  before  the  justices,  as  ju9« 
tices  of  oyer  and  terminer,  was  refused,  without  the  concurrence 
of  the  party  by  whom  it  was  preferred,  (u)  And  the  court  of 
King's  Bench  have  repeatedly  aeclined  to  issue  the  writ  to  judges 
at  the  assizes,  (id)  But,  if  it  be  shown  that  there  is  a  probability 
of  partiality  or  unfairness  in  the  trial,  the  certiorari  will  be  award- 
ed even  to  these  courts,  (x)  Thus,  if  the  prpsecutor's  attorney  be 
under  sheriff,  and  attended  the  grand  jury  at  the  time  of  finding  the 
bill,  the  writ  will  be  granted,  (y)  So,  if  a  defendant,  indicted 
at  the  Old  Bailey,  show  that  there  is  a  partiality  and  prejudice 
against  him  in  the  lord  mayor  and  aldermen,  (z)  and  if  the  evi- 
dence of  probable  unfairness  be  strong,  the  court  will  award  a 
[*380]  writ  into  Wales,*  in  order  to  remove  the  proceedings,  (o)  And 
if  the  prosecution  appear  to  rest  on  slight  foundation,  or  it  be  doubt- 
ful whether  in  point  of  law,  it  be  sustainable,  and  the  defendant's 
general  character  be  good,  (fr)  or  if  the  prosecution  seem  to  origi- 
nate in  malice,  (c)  or  where  there  has  been  vexatious  delay,  and 
by  reason  of  the  absence  of  the  judges,  a  trial  has  not  been  obtain- 
ed, (d)  the  court  will  allow  a  certiorari.  So  even  after  convic- 
tion, if  weighty  objections  be  taken  to  the  proceedings,  or  a  special 
verdict  be  taken,  they  may  be  removed  for  the  consideration  of  a 
superior  tribunal,  (e)  Where  the  bill  is  preferred  within  a  pri- 
vate jurisdiction,  it  may  be  thus  transferred  to  the  body  of  the 
county  for  trial.  (/)  And,  in  case  of  a  nuisance,  where  it  is  neces- 
sary to  the  defence  to  have  a  view  of  the  premises,  the  court  will 
allow  him  a  certiorari  for  the  purpose,  upon  affidavit  that  he  can- 
not otherwise  obtain  it.  (g)  So,  if  the  prosecutor  put  the  defendant 
to  unnecessary  delay  and  expense,  ana  harass  him  by  continuing 
the  proceedings,  without  bringing  the  matter  to  trial,  the  certiorari 
will  be  awarded,  {h)  and  there  may  be  other  grounds  for  inducing 
the  court  to  interfere,  which  we  before  considered,  (t) 
of  the  time  The  proper  time  for  either  party  to  apply  for  a  certiorari,  is 
when  the  before  issue  has  been  joined  on  the  indictment.  (Jk)  For  unless 
tion  should  '^'^^  special  cause  be  shown,  it  will  not  be  granted  atier  verdict, 
be  made. 


(«)  Cowp.  283.    3  Burr.  1462. 

(vf)  2  Stra.  1202.  1  Ses9.  Cas.  323. 
Dick.  Sess.  381. 

(x)  2  Stra.  704.  2  Ld.  Ray  to  .  1452. 
1  Salk.  150.  Bac.  Abr.  Certiorari,  A. 
Bum,  J.  Certiorari,  I.  Williams,  J. 
Certiorari,  II. 

(tf)  2  Stra.  1068.     1  Stra.  580.  Bac. 
Abr.  Certiorari,  A.   Williams,  J.  Cer- 
tiorari, II. 
,   (z)  1  Salk.  150. 

(a)  2  Stra.  704. 

(b)  1  Stra.  549.  1  Salk.  151.  Bac. 
Ab.  Certiorari,  A.  Williams,  J.  Cer- 
tiorari, II. 

(c)  1  Barnard,  41.    Bac.  Abr.  Cer- 


tiorari, A.    Williams,  J.  Certiorari,  U. 

(rf)  2  Stra.  1049.    R.  T.  Hardw  . 
370.    2  Barnard,  447.    Hawk.  b.2.  c. 
27. 8. 28. 

(e)  1  Barnard,  415.  Hawk.  b.  2.  c. 
27.  s.  27.  Bac.  Abr.  Certiorari,  A.  2 
Ld.  Raym.  1574. 

ffj  2  Barnard,  7. 

(g)  1  Barnard,  214.  1  Sess.  Cas. 
180.  ante  373. 

(h)  2  Stra.  1049. 

(i)  Ante  373. 

(Jt)  Hawk.  b.  2.  c.  27.  s.  30.  4 
Bla.  Com.  321.  Bum,  J.  Certiorari. 
1.    Williams,  J.  Certiorari,  11. 
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Ihoagh  it  be  su^ested  that  it  will  appear  from  the  judge's  report, 
that  it  vras  agaiDSt  e?idence*  and  his  direction.  ({)  But  where  [^'SSl] 
there  has  been  a  special  verdict  even  at  the  Old  Bailey,  it  may  be 
removed,  in  order  to  be  argued,  and  more  solemnly  decided  in  the 
superior  court;  (m)  however  though  there  are  instances  of  the  re- 
moval of  indictments  by  this  method  between  verdict  and  judgment, 
as  in  order  that  the  King's  Bench  may  give  the  judgment,  for 
greater  example,  yet  the  court,  in  general,  discourage  such  appli- 
cations, leaving  the  defendant,  if  he  have  any  objection  to  the 
indictment  itself,  to  bring  a  writ  of  error  after  judgment,  (n)  and 
we  have  seen  that  after  the  defendant  has  confessed  the  indict- 
ment, even  the  prosecutor  cannot  remove  same,  (o)  Indeed  the 
courts  have  refused  to  grant  it  after  the  swearing  of  the  jury,  (p) 
but  the  interval  between  the  finding  of  the  verdict  and  the  judg- 
ment is  regarded  as  particularly  unfavourable  for  the  purpose, 
because  the  court  who  are  called  upon  to  pronounce  sentence  have 
not  heard  the  evidence  by  which  the  charge  is  supported,  [q)  It 
is  for  this  reason  that  a  certiorari  will  not  lie  to  the  sessions  to 
remove  a  conviction  for  a  misdemeanour  before  judgment  where 
the  punishment  is  discretionary,  but  it  may  be  obtained  where  the 
penalty  is  certain,  and,  therefore,  no  circumstances  disclosed  in 
the  trial  can  affect  the  severity  of  the  sentence,  (r)  If  it  should 
have  been  neglected  until  after  judgment  in  the  inferior  court, 
the  only  regular  mode  of  removing  the  proceeding  is  by  writ  of 
error,  upon  which  advantage  can  only  be  taken  of  defects  apparent 
on  the  face  of  the  indictment  or  other  proceedings,  (s) 

The  mode  of  applying  for  the  writ  of  certiorari  in  general,^  on  Mode  of 
the  part  of  the  defendant,  is  regulated  by  several  legislative  pro-  ^pplyin^ 
visions.  (()     It  is,  in  the  first  place,  in  the  case  of  convictions,  ^^t^!h^ 
orders,    and  summary  proceedings,  necessary  to  give .  six  days  defendant. 
notice  of  the  intention  to  apply  for  the  writ  to  the  justices  before    ['^^SSS] 
whom  the  prosecution  was  originally  commenced;  {u)  but  this  has 
been  holden  to  apply  only  to  summary  proceedings,  and  not  to 
extend  to  indictments,  (tr)     In  order  to  remove  an  indictment,  the 
defendant  must  make  an  affidavit^  stating  the  grounds  upon  which 
his  application  is  founded,  {x)  except  where  the  attorney  general 
applies,  on  the  behalf  of  a  revenue  officer,  or  other  defendant,  in 


(0  7  T.  R.  373.  1  Salk.  149.  Carth. 
6.  13  Bast,  411.  6  Mod.  17.  Hawk.  b. 
2.  c.  27.  s.  31.  Bac.  Ab.  Certiorari,  A. 
Burn,  J.  Certiorari,  1.  Williams,  J. 
Certiorari,  II. 

(m)  2  Ld.  Raym.  1574.  Hawk.  b.  2. 
c.  27.  s.  31. 

(n)  6  T.  R.  145.  R.  T.  Hardw.  371. 
2  Ld.  Raym.  938. 

(o)  2  Burr.  752. 

ip)  1  Seas.  Cas.  318,  9.  Comb.  391. 

(9)  2  Stra.  1228.  1  Salk.  149.  Hawk. 
b.  2.C.  27.8.  31. 


V)  13  East,  414.  n      1  Salk.  149. 

[9)  7  T.  R.  373.    1  East,  302. 

[t)  21  Jac.  I.  c.  8.  8.  6,  7  5  W.  & 
M.o  11.  8&9W.III.c.33.5Geo.II. 
c.  19.  13  Geo.  II.  c.  18.  s.  5. 

(u)  13  Geo.  II.  c.  18.  s.  5.  Williams, 
J.  Certiorari,  VI.  Cro.  Cir.  Com.  299. 
8  Ed.  Die.  Sess.  391. 

(w)  1  East,  298,  304,  5. 

Ix)  1  East,  303.  2  T.  R  89.  Htnd. 
Pi-ac.  38.  Dick.  Sess.  383.  see  form 
Hand  Prac.  352.  post  last  vol. 
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which  case  no  affidavit  will  be  requisite,  {y)  The  affidavit  should 
be  entitled  only  '^  In  the  King's  Bench,''  and  not  in  the  name  of 
the  prosecution  in  the  court  below,  {z)  After  this  has  been 
effected,  if  the  application  be  made  in  term  time,  the  defendant 
must  move  the  court,  by  his  counsel,  for  a  rule  to  show  cause 
why  a  writ  of  certiorari  should  not  issue,  (a)  If  the  court  then 
think  sufficient  cause  is  shown,  they  grant  a  rule  for  the  writ  to 
issue.  (6)  In  vacation,  on  the  other  hand,  the  affidavit  is  merely 
laid  by  the  solicitor  for  the  defendant- before  a  judge  at  chambers, 
who,  if  he  think  fit,  may  grant  his  JieU  for  the  certiorari,  (c)  U> 
which  fiat  the  signature  of  the  judge  is  absolutely  requisite,  (d) 
But  in  term  time,  the  latter  mode  of  application  will  not  suffice, 
and  the  former  must  be  adopted,  (e) 
[*383]  When  the  rule,  or  fiat,  is  tlius  obtained,  the  clerk  in  coort 
makes  out  the  writ,  and  delivers  it  to.  the  solicitor,  with*^  the 
recognizance  into  which  it  is  requisite  for  the  defendant  to 
enter.  (/) 

To  prevent  the  undue  removal  of  indictments  and  presentments 
for  crimes  under  felonies,  from  the  general  or  quarter  sessions^ 
it  was  enacted  by  the  dth  W.  &  M.  c.  1 1.  s.  2.  {g)  that,  in  term 
time,  no  writ  of  certiorari,  at  the  prosecution  of  any  party  indicted, 
shall  be  granted,  to  remove  any  indictment  or  presentment  of 
trespass  or  misdemeanour^  before  trial  had^  from  before  the  said 
justices  in  the  courts  of  general  or  quarter  sessions  of  the  peace, 
unless  such  certiorari  shall  be  granted  upon  motion  of  council,  and 
by  rule  of  court  made  for  the  granting  thereof,  before  the  judge 
or  judges  of  the  said  court  of  King's  Bench,  sitting  in  open  court, 
and  that  all  the  parties  indicted,  prosecuting  such  certiorari,  before 
the  allowance  thereof,  shall  find  two  sufficient  manucaptors,  who 
shall  enter  into  a  recognizance  {h)  before  one  or  more  justices 
of  the  peace  of  the  county  or  place,  in  the  sum  of  twenty  pounds, 
with  condition  at  the  return  of  such  writ,  to  appear  and  plead  to 
the  said  indictment  or  presentment,  in  the  said  court  of  King^s 
Bench,  and  at  his  or  their  own  costs  and  charges,  to  cause  and 
procure  the  issue  that  shall  be  joined  upon  the  said  indictment  or 
presentment,  or  any  plea  relating  thereunto,  to  be  tried  at  the 
next  assizes  to  be  held  for  the  county  wherein  the  said  indictment 
or  presentment  was  found,  after  such  certiorari  shall  be  returnable, 
if  not  in  the  cities  of  London,  Westminster,  or  county  of  Middlc- 


(y)  4  Burr.  2458.  4  T.  R.  161.    1         (e)  1  Barnard,  96. 
Ea^t.  303, 4.  n.  d  ffj  Hand.  Prac.  38. 

^r)  But  see  2  Stra.  704.  (g)  See  ol^servations  on  ihia  itatute. 


f; 


a)  5  W.  &  M.  c.  II.  Hiiwk.  b.  2.  15  Kast,  571,  2. 

c.  27.  s.  36.  Hand.  Prac  38.  C'l)  See  form  of  recognizance,  Wil- 

(6)  5  W.  &  M.  c.  11.     Hp.wk.  b.  2.  liams,  J  Certiorari,  VI.  Hand.  Prac. 

c.  2  .  s.  36.    Hand.  Prac  38.  354,  381.    8  T.  R.  409.  n.  a.   3  Burr. 

(c)  M.  ibid.  146L 

Cd)  3  Salk.  80. 
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sex;  and,  if  in  the  said  cities  or  county,  then  to  cause  or  procure 
it  to  be  tried  the  next  term  after  whereid  such  certiorari  shall  be 
granted,  or  at  the  sitting  after  the  said  term,  if  the  court  of  King's 
Bench  shall  not  appoint  any  other  time  for  the  trial  thereof ;  and 
if  any  other  time*  shall  be  appointed  by  the  court,  then  at  such    [*384] 
other  time,  and  to  give  due  notice  of  such  trial  to  the  prosecutor, 
or  his  clerk  in  court;  and  that  the  said  recognizance,  taken  as 
aforesaid,  shall  be  certified  into  the  said  court  of  King's  Bench, 
with  the  said  certiorari  and  indictment,  to  be  there  filed,  and  the 
name  of  the  prosecutor,  (if  he  be  the  party  grieved  or  injured)  or 
some  public  officer  to  be  indorsed  on  the  back  of  the  said  in- 
dictment; and  if  the  person  prosecuting  such  certiorari  being  the 
defendant  shall  not,  before  allowance  thereof,  procure  such  manu-    ' 
captors  to  be  bound  in  a  recognizance  as  aforesaid,  the  justices 
of  the  peace  may  and  shall  proceed  to  trial  of  the  said  indict- 
ment at  the  said  sessions,  notwithstanding  such  writ  of  certio- 
rari so  delivered:  and  by  section  4  it  is  enacted,  that  in  any  of 
the  vacations,  writs  of  certiorari  may  be  granted  by  any  of  the 
justices  of  King's  Bench,  whose  names  shall  be  indorsed  on  the 
said  writ,  and  also  the  name  of  such  person  at  whose  instance 
the  same  is  granted,  and  that  the  party,  or  parties,  indicted,  pro- 
secuting such  certiorari,  shall  before  the  allowance  of  such  writ 
or  writs  of  certiorari,  find  such  sureties,  in  such  sum,  and  with 
such  conditions,    as   are  before  mentioned;  and  by  the  8  &  9 
W.  III.  c.  S3,  s.  2.  it  is  enacted,  that  the  party  prosecuting  any 
certiorari,   to  remove  any  indictment  or  presentment  from  the 
quarter  or  general  sessions  of  the  peace,    may    find  two   suffi- 
cient manucaptors,  who  shall  enter  into  a  recognizance  before 
any  one  of  his  majesty's  justices  of  the  court  of  King's  Bench, 
in  the  same  sura,  and  under  the  same  condition  as  is  required 
by  the  said  act,  whereof  mention  shall  be  made  on    the  back 
of  such  writ,  under  the  hand  of  the  justice,    taking  the  same, 
which  shall  be  as  effectual  and  available  to  all  intents  and  pur- 
poses, to  stay  or  supersede  any  further  proceedings  upon  any  in- 
dictment or  presentment,  for  the  removal  of  which  the  said  writ 
of  certiorari  shall  be  granted,  as  if  the  recognizanec  had  been 
taken  before  any  one  of  the  justices  of  the*  peace  of  the  county    |^*3851 
or  place  where  such  indictment  was  found,  or  presentment  made; 
and  also  it  shall  be  added  to  the  condition  of  every  recognizance, 
taken  by  virtue  of  this  and  the  said  act,  that  the  party  or  parties 
prosecuting  such  writ  of  certiorari,  shall  appear  from  day  to  day 
in  the  said  couK  of  King's  Bench,  and  not  depart  until  he  or  they 
shall  be  discharged  by  the  said  court.     The  like  in  effect  is  en- 
acted by  the  5th  section  of  5  W.  &  M.  c.   11.  concerning  the 
I'cmoval  of  indictments  by  certiorari,  within  the  counties  of  Ches- 
ter, Lancaster,  and  Durham. 

The  regulations  of  these  statutes  extend  only  to  the  removal  of 
indictments  from  the  sessions,  and  do  not  aff*ect  an  indictment  at 
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Hicks's  Hall,  or  before  justices  of  oyer  and  termiDer  or  gaol  de^ 
livery,  (t)  aDd  eyen  at  the  sessions,  as  these  statutes  are  in  the 
affirmative  as  to  the  taking  of  recognizances,  they  do  not  take 
away  the  power  which  the  justices  of  the  King's  Bench  have  at 
coinmon  law,  of  taking  a  recognizance  upon  their  granting  a  cer- 
tiorari; and,  therefore,  if  a  judge  granting  a  certiorari  should  take 
a  recognizance  variant  from  that  prescribed  by  the  acts,  either  as 
to  the  sum  or  condition,  such  recognizance  will  be  as  effectual 
as  if  these  statutes  had  not  been  made;  but,  it  is  said,  that  in  such 
case  the  certiorari,  if  procured  by  the  defendant,  will  be  no  super- 
sedeas, because  the  statutes  seem  to  be  express  that  the  sessions 
may  proceed  notwithstanding  any  certiorari  procured  by  a  defend- 
ant, whereon  such  recognizance  is  not  given,  as  is  expressly  pre- 
scribed, (fc)  If  the  bail  be  not  found  before  the  justices,  or  the 
judge,  as  thus  prescribed,  the  certiorari  ought  not  to  be  allow- 
ed. (I)  If  the  persons  offering  to  be  sureties  appear  to  be  worth 
[^386]  twenty  pounds,  the  justices  cannot  refuse  them,  (m)  and  if* 
several  persons  be  included  in  the  same  indictment,  and  some  of 
them  find  sureties  and  the  others  not,  it  is  said  that  the  proceed- 
ings as  to  the  first  will  be  valid,  (n)  and  it  seems  that  a  married 
woman  need  not  enter  into  the  recognizance,  (o)  Ailer  the  recog- 
nizance has  been  acknowledged,  the  solicitor  delivers  it  with  the 
writ  of  certiorari,  to  the  clerk  of  the  peace  at  the  sessions,  or 
clerk  of  the  arraigns  at  the  Old  Bailey,  or  clerk  of  assize  at  the 
assizes,  who  must  return  it  without  delay,  or  may  be  proceeded 
against  by  attachment,  {p)  Unless  good  cause  be  shown,  the  de- 
fendant will  not  be  admitted  to  defend  in  forma  pauperis.  (7)  If 
there  be  an  indictment  to  be  removed,  and  the  party  be  in  custody, 
it  is  usual  to  have  an  habeas  corpus  to  remove  the  prisoner,  and  a 
certiorari  to  remove  the  record,  for  without  the  latter  the  defend- 
ant must  continue  in  the  same  custody,  (r) 
Mode  of  If  the  prosecutor  desire  to  remove  the  indictment,  these  forms 
•PI  'y  K  are  not  essential,  for  he  is  not  included  in  the  statutes  by  which 
part  of  the  ^'^^y  ^'^  required  under  the  words  "the  parties  indicted."  («) 
prosecu-  And  though  the  courts  may,  in  their  discretion,  refuse  the  removal, 
^or.  if  it  should  appear  to  be  oppressive  or  unjust,  it  issues  of  course 

in  ordinary  cases,  and  will  be  made  out  by  the  clerk  in  court,  on 
the  application  of  the  prosecutor's  solicitor,  without  any  affidavit 


(0  5  Riirr.  1462.    2  Slra.  1165.     1  (/»)  Hand.  Prac.  30,  39. 

Ru  I  r.  10.  (q)  I  Bla.  Rep.  230.     Uullock.  2 

{k)  Hawk.  h.  2.  c  27.  s.  53.    Wil-  n.  1. 
liams,  J.  Certiorari.  (r)  2  Hile,  210, 1.    Cowp.283.  I 

(/)  1  Salk.  149.    Com.  Dig.  Certio-  Salk.  149. 
rari,  B.  (*)  6  Mod.  246.    7  T.  B.  196,  7- 

(m)  Hawk.  b.  2.  c.  27.  s.  50.    Com.  Bac.  Abr.  Certiorari.  D.   Hand.  ?nc. 

D\^.  Cf  rlioniri,  B.  41 .    Dick.  Sess.  387.    Hawk.  b.  2.  c. 

(n)  Hawk.  b.  2.  c.  27.  s.  51.  27.  s.  48. 

(r>)  2  Hale,  213.  ante  104. 
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or  recognizance,  and  without  any  fiat  or  order  of  a  judge,  (tj  In- 
deed, it  may  be  issued  even  before  the  indictment  is  preferred, 
ready  to  be  delivered  to  the  clerk  of  the  peace,  on  the  finding  of 
Ibe  grand  jury,  as  it  returns  all  the  matter  between  its  teste  and 
return,  (u)  Where  summary  proceedings  are  removed  by  the  •  -^^q^, 
prosecutor,*  he  is  not  bound  under  the  18  Geo.  II.  c.  18.  s.  5.  L  ^° 'J 
to  give  six  days  notice  of  his  design  to  the  inferior  magistrates,  (x) 

The  writ  of  certiorari  runs  in  this  form:  George  the  Third,  &c.  of  the 
to  the  keepers  of  our  peace,  &c.  we  being  willing,  for  certain  wriiofcep- 
reasons,  that  all  and  singular  indictments,  of  whatsoever  riots,  fo^"nd^ 
assaults  and  misdemeanours,  whereof  B.  and  two  others,  are  on  requi- 
tbe  prosecution  of  A.  H.  indicted  before  you  as  is  said,  be  deter-  ^^^^* 
mined  before  us,  and  not  elsewhere,  do  command,  &c.  that  you, 
&c.  send  under  your  seals,  &c.  before  us,  on,  &c.  all  and  singular 
the  said  indictment,  &c.  (y)     This  writ  must  not  materially  vary 
in  its  description  of  the  record  which  it  is  intended  to  remove,  (z) 
If,  therefore,  it  profess  to  remove  an  indictment  only,  it  will  not 
be  effectual  to  remove   the  whole  record  after  conviction,  (a) 
And  even  more  formal  objections  have  sometimes  been  holden  to 
be  material.     Thus,  if  it  describe  the  indictn^ent  to  be  taken 
before  seven  justices,  when  the  proceeding  itself  mentions  eight.  (6) 
So,  if  a  different  justice  is  named  before  the  words  '^  others  his 
cCfn^panians,'*^  than  he  who  appears  on  the  record;  (c)  or  if  the  ma- 
gistrates are  dominated  our  justices^  when  the  indictment  was 
taken  in  a  former  reign,  (d)  the  mistake  will  render  it  ineffectual. 
So  where  the  writ  describes  the  indictment  for  stealing  two  horses, 
and  that  certified  is  for  stealing  one  only;  (e)   where  an  order  is 
stated  as  concerning /oretgn  salt,  and  that  certified  respects  salt  in 
general;  (/)  where  it*  mentions  indictments  against  A.,  B.  and  C.   [^388] 
and  those  returned  are  against  one  or  two  of  them  only^  (g)  the 
proceedings  will  be  invalid.     A  material  variance  in  the  names 
or  additions,  will  also  prejudice,  as  if  the  wrong  surname  be  in- 
serted; {h)  if  the  writ  say  knigkt  and  baronet^  and  the  record  be 


(t)  Ante,  378.  7  T.  U.  196,  7.  2 
Stra.  1209.  4  Burr.  2458.  Hand. 
Prac.  41,  2. 

(u)  1  East,  298.    Hand.  Prac.  42. 

{x)  1  East,  298.    Dick.  Sess.  388. 

(y)  1  East,  299.  n.  a. 

(x)  Hawk.  b.  2.  c,  27.  s.  7$. 

(a)  2  Ld.  Kaym.  971.  Hawk.  b. 
2.  c.  27.  8.  75. 

(*)  Cro.  Jac.  254.  5.  Yelv.  42. 
Hawk.  b.  2.  c.  27.  s.  76. 

(c)  1  Sid.  448.     1  Rol.  Ab.  753. 


Hawk.  b.  2.  c.  27.  B.  76, 

(d)  \  Rol.  Abr.  75^.  2  Dyer,  105. 
b.  Yelv.  212.  Hawk.  b.  2.  c.  27.  s. 
76. 

(e)  Hale,  214,  5.  Hawk.  b.  2.  c. 
27.  s.  77. 

(/)  I'Salk.  145.  Hawk.  b.  2.  c. 
27.  8.  78 

\g)  2  Ld.  R«yra.  1199.  1  Salk.  146, 
151.    Hawk.  b.  2.  c.  27. 8.  80. 

(A)  1  Salk.  264.  1  Rol.  Abr.  754. 
Hawk.  b.  2.  c.  27.  s.  81. 


»  See  forms  Certiorari.  10  Wentw.473.  Hand.  Prac.  359, 554.  6  Wentw. 
24, 428.  Cro.  C.  C.  100,  101.  Cro.  Cir.  A»«.  29.  1  East,  299.  n.  a.  I  Saiind. 
1*4.    Post,  last  vol. 
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baronet  odIj;  (i)  if  the  ChristiaD  Dame  be  mistaken;  (k)  or  if  the 
addition  either  of  the  place  or  the  trade  vary,  (<)  the  writ  will  be 
erroneous.  But  if  the  mistake  be  only  in  the  spelling,  and  the 
soand  remains  unaltered  as  Bird  for  Burd^  Shebwry  for  Shelberyj 
it  will  not  be  material,  {m)  And  it  should  seem  that  the  omissioo 
of  the  addition  will  not  vitiate,  (n)  But  if  more  defendants  are 
named  than  appear  on  the  record,  the  variance  will  be  fatal,  (o) 
And  if  it  be  to  remove  an  indictment  against  two  persons,  it  will 
only  remove  that  in  which  they  are  jointly  indicted;  (p)  but  it 
seems  to  be  generally  agreed,  that  a  certiorari  to  remove  all  in- 
dictments against  a  defendant,  will  remove  all  of  them  as  far  as  they 
respect  him,  though  not  any  other  party  who  may  be  joined  in  the 
several  accusations  of  a  distinct  nature.  (9)  Where  it  is  intended 
to  remove  the  record  after  verdict,  it  must  be  expressly  framed  fbr 
that  purpose,  or  it  will  be  invalid,  (r)  It  is  not,  however,  neces- 
sary in  case  of  an  indictment  on  a  statute,  to  show  in  the  writ  that 
that  the  offence  was  committed  contrary  to  the  form  of  the  statuie^ 
P389]  in  such  case  made  and  provided.  («)  The  defendant*  must  have  a 
day  given  him  in  the  superior  court,  when  an  indictment,  after 
verdict,  is  removed  by  this  writ,  (t) 

The  writ,  thus  framed,  must,  whenever  it  removes  any  recog- 
nizance, or  when  the  defendant  is  in  actual  custody,  be  signed  by 
the  chief  justice;  or,  in  his  absence,  by  one  of  the  judges  of  the 
court  from  whence  it  is  awarded;  (u)  But,  in  all  other  cases,  it 
seems  that  there  is  no  necessity  for  the  judge  to  sign  the  writ,  bat 
only  the  fiat  by  which  it  is  ordered  to  issue,  (w)  If  it  be  taken  out 
in  vacation,  and  tested,  as  it  may  be,  of  the  preceding  term,  the  fiat 
must  be  signed  some  time  before  the  essoign  day  of  the  subsequent 
term,  or  the  whole  will  be  irregular,  (x) 

The  writ  ought  regulariy  to  be  directed  to  the  judge  or  magis- 
trates of  the  inferior  court,  before  whom  the  proceedings  were 
originally  taken,  (y)  But,  in  some  cases,  it  may  be  directed  to  the 
proper  officer,  known  to  have  the  actual  custody  of  the  record, 


(i)  Cro.  Jac.  633.  Hawk.  b.  2.  c.  27. 
8.  81. 

(k)  Cro.  Jac.  477.  2  Rol.  Abr.  329. 
Ha'.vk.b.2.c.27  8.81. 

(0  I  Sid.  193.  Dyer,  173.  1  Rol. 
Abr.  753.    Hawk.  b.  2.  c.  27.  s.  81. 

(w)  Cro.  KHz.  172,  3.  1  Rol.  Abr. 
79"".  2  Rol.  Ab.  329.  Hawk.  b.  2.  c. 
27.  8.  81 

(n)  Hawk.  b.  2.  c.  27. 8.  81. 

(0)  1  Stra.  116.  Hawk.  b.  2.  c.  27. 
a.  81    n. 

(t)  1  Ld.Raym.609. 

(g)  Id.  ibid.  2  Ld.  Ra)^.  1203. 
10  Mo'i.  205.  Hawk.  b.  2.  c.  27.  s. 
80.    2  Hale,  212, 3. 

(r)  2  Ld.  Raym.  938,  971.   13  East, 


417.  note.    Hawk.  b.  2.  c  27. 8. 75. 

(«)  2  Stra.  845.  Hawk.  b.  2.  c. 
27.  8.  81.  n. 

(0  Ur.  Rayra.  971.  Hiwk.  b.  2. 
c.  27.  8.  81. 

(m)  1  8c2Pb.  &M.  c.  1307. 

(w)  Hawk.  b.  2.  c.  27.  s.  37.  Will. 
J.  Certiorari,  HI.  Holt,  132,  ace.  Kut 
see  3  Salk.  80.  1  Salk.  150.  temS, 
contra.  Com.  Dig.  Certiorari,  B. 

(x)  Salk.  150.  Holt,  133.  Hawk. 
b.  2.  c.  27. 8.  37.    1  Kast,  301,  304. 

(y)  3  Keb.  13.  Hawk.  b.  2.  c.  2r. 
8.38.  Bac.  Abr.  Cirtiorari,  F.  Wil- 
liams,  J.  Certiorari,  IV.  4  T.  R. 
499. 
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is  most  agreeable  to  the  course  of  the  ancient  precedents,  which 
are  said  to  furnish  the  best  rules  for  the  direction,  (z)  And  if  the 
person  who  ought  to  certify  the  record  as  a  justice  of  the  peace,  or 
judge  who  has  taken  a  recognisance,  a  judge  of  nisi  prius  who  has 
taken  a  verdict,  or  a  coroner  who  has  taken  an  inquest,  happen  to 
die  while  it  remains  in  his  custody,  the  certiorari  may  be  directed 
to  his  personal  representatives,  who  must  certify,  (a)  And  it  may 
be  directed  to  a  justice  of  assize,  to  certify  a  record  of  assize,  taken 
before  his  companion  in  his  absence,  (b)  When  the*  certiorari  is  [*390] 
intended  to  remove  indictments  or  recognizances  from  the  sessions, 
they  are  directed  either  to  the  justices  generally,  or  to  some  of  them 
in  particular,  and  not  to  the  cuetos  rottdomm,  though  it  seems  that  it 
may  be  returned  by  him,  especially  if  he  style  himself  a  justice  of  the 
peace,  (c)  And  a  certiorari  to  remove  an  order  made  by  two  jus* 
tices,  may  be  directed  to  the  sessions,  and  by  them  returned  to  the 
superior  jurisdiction,  (d)  If,  by  any  mistake,  it  be  directed  to  the 
wrong  person,  it  has  been  holden  that  no  other  party  can  take  any 
advantage  of  the  error,  if  aAer  the  proceedings  are  duly  returned 
by  the  parties  to  whom  it  was  directed.  («) 

The  writ  of  certiorari  is  always  indorsed  at  whose  instance  it 
was  issued,  and,  when  in  term  time,  the  words  ^^  by  rule  of  court^' 
are  added,  (f) 

This  writ  should  be  ddiptred  to  the  chairman  of  the  sessions,  in 
open  court,  or  other  chief  judge  of  the  court,  though  if  it  appear 
that  it  any  how  came  to  the  knowledge  of  the  justices  or  judges  it 
most  be  obeyed  by  them,  {g)  In  practice  it  is  delivered  to  the 
clerk  of  the  peace,  or  clerk  of  assize. 

It  is  clearly  settled,  that,  after  a  certiorari  is  allowed,  andHowfiup^ 
served  by  the  court  below,  all  subsequent  proceedings  on  the  ^^^^^''^ 
record  are  erroneous.  (A)    And  before  the  21  Jac.  I.  c.  8.  which  m  a'tuD«r« 
requires  that  all  certioraries  upon  indictments  for  forcible  entry  at  sedess. 
sessions,  shall  be  delivered  in  open  court,  the  delivery  of  the  writ 
to  any  one  justice  of  the  peace  for  the  same  place,  made  all  sub- 
sequent proceedings  void,  and  even  an  execution  of  a  prior  award 


(z)  Dyer,  163.  b.  Hawk.  b.  3.  c.  27. 
s.  38.  Bac.  Abr.  Certiorari,  F.  Wil- 
liams,  J.  Certiorari,  lY. 

(a)  3  Keb.  750.  Dyer,  163.  b.  3 
Bol.  Abr.  629.  2  Inst.  424.  Hnwk. 
b.  2.  c.  37.  8.  39.  Bro.  Abr.  Certiora- 
ri, 9  Bac.  Abr.  Certiorari,  F.  Wil- 
liams J.  Certiorari,  IV. 

(b)  Hawk.  b.  2.  c.  37-  s.  39.  Bac. 
Abr.  Certiorari,  F.  WiUiama,  J.  Cer- 
tiorari, IV. 

(c)  Hawk.  b.  2.  c.  27.  a.  40.  Bac. 
Abr.  Certiorari,  F.  Williams,  J.  Certi- 
orari, IV. 


((/)  1  Stra.  470.  Bac.  Abr.  Certioniv 
ri,  F.  Williams  J.  Certiorari,  IV. 

(e)  4  T.  R.  499  Bac.  Abr.  Certio^ 
ran,  F. 

(/)  5  &  6  W.  &  M.  c.  11. 8.  2.  4. 
see  forms  Hand,  Prac.  354,  359. 

Cy)  Hawk.  b.  2.  c.  27.  s.  57.  1  Baft, 
299  301  2. 

(A)  1  Sal'k.  148.  2  Hale,  215.  Oro. 
Car.  261.  Cro.  Eliz.  915.  2  Ld. 
Baym.  838.  1  East,  303.  Hawk.  b. 
2.  r.  37.  s.  57.  Bac.  Ab.  Certiorari, 
F.  Bum,  J,  Certiorari,  III.  Williams, 
J.  Certiorari,  VII. 
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|[*891]  would  have  been  set  aside,  (i)  It  seems  also  that*  the  justice 
ought  in  such  case  to  have  awarded  a  supersedeas  to  the  sheriff  ta 
have  stopped  any  execution  already  awarded,  (fe)  And  it  is  said 
to  be  the  better  opinion  that  at  common  law  a  certiorari  being  once 
delivered,  makes  all  subsequent  proceedings  on  the  record  erro- 
neous by  force  of  the  words,  ^^  we  being  willing  that  the  indict- 
ments, &c.  be  determined  before  us,  and  not  elsewhere,"  whether 
such  proceediiq;s  are  had  before  or  after  the  return,  and  evea 
though  the  party  who  prosecutes  the  writ,  never  make  any  other 
application  to  have  the  record  certified,  or  exerted  himself  farther 
tnan  to  deliver  it  to  those  to  whom  it  is  directed.  (I)  At  the  pre- 
sent day,  however,  it  is  clear  that  the  certiorari  can  never  operate^ 
as  a  supersedeas  until  the  defendant  has  complied  with  the  direc- 
tions of  the  statutes,  (m)  by  entering  into  the  proper  rec(^ixances 
previous  to  the  removal,  (n)  and  it  operates  only  as  a  supersedeas 
from  the  time  of  its  being  actually  served,  and  not  from  the  time 
of  its  being  issued,  (o)  And  if  the  writ  be  not  delivered  be* 
fore  the  jury  are  sworn  to  try  the  issue,  the  justices  may  pro- 
ceed, (p)  And  it  will  altogether  lose  its  effect  unless  delivered 
before  the  period  appointed  for  its  return;  {q)  and  though  issued 
l)efore  judgment,  yet  if  not  served  until  after  it,  the  certiorari  will 
be  quashed,  (r)  It  seems  also  to  be  the  stronger  opinion,  al- 
though it  was  anciently  holden  Otherwise,  (s)  that  a  certiorari  for 
the  removal  of  a  recognizance  for  gtfod  behaviour,  or  appearance 
at  sessions,  does  not  supersede  their  obligation,  because  it  might  be 

P392]  very  prejudicial  to  the  public  interests,*  to  release  persons  vrbom  it 
was  necessary  thus  to  restrain,  by  the  mere  prosecution  of  a 
writ,  (t)  If  the  indictment  be  removed  after  issue  by  certiorari^ 
and  afterwards  remanded,  the  inferior  courts  may  proceed  to  trial 
upon  it  in  the  same  way  as  if  the  writ  had  never  been  awarded,  (u) 
But  if  they  go  on  after  the  due  delivery  of  the  writ,  where  such 
conduct  is  illegal,  they  may  be  punished  by  attachment  for  con- 
tempt of  the  superior  jurisdiction;  (o)  and,  if  the  clerk  of  assise 
refuse  to  obey  a  writ  of  certiorari  to  remove  an  indictment  for 
murder  and  a  special  verdict  thereon,  under  pretence  of  a  lien  for 


(0  Cro.  Eliz.  915.  2Keb..S06.  1 
SaHclSl.  3H»le,313.  H»wk.b.2. 
c.  37.8.  57.    B«c.  Ab.  Certiorari,  F. 

(k)  Moere,  677.  Cm.  Eliz.  915. 
Hawk.  b.  3.  c.  37.  s.  57.  Bac.  Ab. 
Certiorari,  F. 

m  YeW.  33.  2  Hile,  313,  5.  Hawk, 
b.  2.  c.  27.  8.  59.  Bac.  Abr.  Certio- 
nri,  F.  WiUiams,  J.  Certiorari,  Vli: 

(m)  31  Jac.  U  c.  a  8. 7,  8.  5  W.  & 
M.o.  11.  8.&9  W.lII.c.  33. 

(yi)  Hawk.  b.2.  c.  27.  8.  59.  Bac. 
Abr.  Certiorari,  F.  Williams,  J.  Cer- 
tiorari, VII. 

»  7  T.  R.  373. 
0  1  SaUt  144,  150.    Hawk.  b.  2. 


&? 


c.  27*  8. 59.    Williams,  J.  Certiorari, 

vn. 

(g)  1  Keb.  944.  Hawk.  b.  3.  c.  37. 
8.  59.    Williams,  J.  Certiorari,  Vfl. 

(r)  7  T.  R.  373. 

(•)  2  Roll.  Abr.  492. 

(0  Cro.  Jac.  282.  Yelv.  207.  1 
Bulstr.  155.  Hawk.  b.  2.  c.  37.  a.  60. 
Bac.  Abr.  Certiorari,  F.  WiUlams,  J. 
Certiorari,  VII. 

(«)  Hawk.  b.  2.  c.  27.  s.  61.  Wil- 
liams, J.  Certiorari,  VII. 

(v)  1  Salk.148.  Sir  T.  Raym.  186. 
1  Vent.  66.  Yelv.  32  Hawk.  b.  2.  c. 
37.8.62.  Crompt.116.  ^ViUiaiDs,i. 
Certiorari,  VII. 
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eiorbitant  fees,  the  court  will  grant  an  attachment'  against 
hin.  (to) 

The  rehtm  to  the  writ  of  certiorari  is  to  be  made  by  the  party  to  or  the  re- 
iohom  U  is  directed;  for  if  it  be  sent  to  the  justices,  and  the  clerk  ^^t  of  ctr^ 
of  the  peace  only  return  it;  (x)  if  to  the  constable  or  recorder,  and  tiociD.* 
the  deputy  constable  or  deputy  recorder  make  the  return  to  it;  (y) 
or  if  to  the  steward  of  St.  Paul,  and  it  be  returned  by  the  steward 
of  the  churches  of  St.  Peter  and  St  Paul,  the  intended  removal 
will  be  frustrated,  (z)    But  if  it  be  directed,  ^*  to  the  justice  of 
Chester,"  it  may  be  returned  by  A.  B.  chief  justice,  for  it  is  mani- 
fest that  the  same  officer  is  intended,  (a)    And  regularly  a  re- 
cognizance taken  by  a  justice*  of  the  peace,  whether  it  still  con-    [*898] 
tinue  in  his  hands  or  have  been  sen$  by  him  to  the  clerk  of  the 
peace,  ought  to  be  certified  on  a  certiorari  for  the  removal  of 
it  by  such  justice  only,  until  it  be  made  a  record  of  the  ses* 
sions,  after  which,  it  may  be  certified  in  the  same  manner  as 
is  usual  Whh  such  records;  {b)  and  the  justices  at  sessions  must 
return  the  proceeding,  althougn  no  recognizance  has  been  given, 
and  consequently  the  certiorari  be  no  supersedeas,  (c) 

In  die  return,  the  record  iUdf,  or  the  tenor^  or  the  tenor  of  the  tenor  ]S^^^ 
is  to  be  etrtHfiedy  according  as  the  writ  requires,  (d)  And,  there-  ed. 
fore,  if  on  a  certiorari  to  return  an  order  of  justices,  the  tenor  only 
be  certified,  the  return  will  be  altogether  defective,  (a)  But  are- 
torn  of  the  tenor  of  an  indictment  from  London,  is  good  by  the 
charter  of  that  city.  (/)  And  wherever  the  purport  of  a  certiorari 
is  not  to  proceed  upon  the  record  to  be  removed,  but  only  to  try  an 
issue  of  nul  tiel  record,  it  is  sufficient  to  certify  the  tenor  of  the 


■•^ 


f: 


9)  Dougf.  194^  note  26. 

W2Salk.479.  Hawk.  b.  2.  c.  ST. 
9.  6&  Com.  Di|^.  Certiorari,  C.  Bac« 
Abr.  Certiorari,  H.  Bum,  J.  Certio* 
rari,  IV.  WiUiams,  J.  Certiorari, 
VIII. 

(y)  1  Ron.  Abr.  752,  4.  2  Keb. 
385.  Hawk.  b.  2.  c.  27.  s.  66.  Bac. 
Abr.  Certiorari,  H.  WlUiama,  J.  Cer- 
liorari,  VIII. 

(s)  2  Keb.  385.  Hawk.  b.  2.  c.  27. 
a.  66.  Bac.  Abr.  Certiorari.  H.  Wil- 
liami,  J.  Certiorari,  VIII. 

(a)  1  Sid.  64.  1  Lev.  50.  2  Salk. 
453.  1  Keb.  165, 187.  Hawk.  b.  2. 
c.  27.  9. 66.  Bac  Abr.  Certiorari,  H. 
WiUiami^  J.  Certiorari,  VIII. 


ijb)  Cro.  Jac.  669.  Hawk.  b.  2.  c« 
37.  a.  67.  Bac.  Abr.  Certiorari,  H« 
WilViaroff,  J.  Certiorari,.  Vni. 

(c)  Hawk.  b.  2.  c.  27.  a.  47. 

(dS  Fiu.  N.  B.  245.  3  Keb.  13. 
Hawk.  b.  2.  0.  37.  a.  71.  Bac.  Abr. 
Certiorari,  H.  Williama,  J.  Certion* 
ri,  VIII.  Bum,  J.  Certiorari.  IV. 
Dick.  8efl8.  392. 

(e)  1  Salk.  147.  3  8alk.  493.  3 
Com.  Di^.  Certiorari,  C.  Bac.  4^. 
Certiorari,  H.  Williama,  J.  Certiont- 
ri,VIII.    Dick.  Seaa.  393. 

C/J)  1  Keb.  352.  1  Sid.  155,  330. 
HawK.  b.  3.  c  35.  a.  97.  Id.  b.  3.  c 
37.  8.  26,  71.  Bac.  Abr.  Certiorari, 
H.    Williama,  J.  Certiorari,  VUL 


*  For  form  of  return,  aee  Hawk.  b.  2.  c.  37.  a.  64.  Dalt  J.  c.  73.  Lomban!, 
I>.  3.  c.  3.  107,  8.  Burn,  J.  Certiorari,  VI.  Williama,  J.  CertiorKri,  VIH. 
Dick.  Seas.  394^  5, 6.  Hand.  Prac.  359,  356.  1  Saund .  134.  Dick.  J.  Certi- 
orari, V.  post,  last  Tol. 
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[*396] 


record  whatever  the  words  of  the  writ  may  require.  {g\  It  is  also 
clear,  that  when  the  court  which  grants  the  certiorari  nas  no  juris- 
diction to  proceed  on  the  record  which  it  commands  to  be  removed, 
as  where  the  court  of  common  pleas  awards  a  certiorari  to  remove, 
an  indictment  on  the  issue  of  nul  tiel  record,  the  court  belovr 
ought  only  to  certify  the  tenor  lest  there  should  be  a  failure  injus- 
tice, {h)  If  any^  thing  is  inserted  in  the  return,  by  way  of  expla* 
nation  or  otherwise,  which  was  not  commanded,  it  will  not  vitiate, 
but  be  rejected  as  merely  extraneous,  (t) 

The  proper  mode  of  maldf^  the  return  seems  to  be  to  indorse 
on  the  back  of  the  writ,  ^^  the  execution  of  this  writ  appears  in 
a  certain  schedule  hereunto  annexed,^'  and  then  to  send  the  sche- 
dule on  a  distinct  piece  of  parchment,  annex  it  to  the  record  of 
the  indictment,  and  transmit  them  together  to  the  superior  juris- 
diction; (fc)  and  the  words  ^^  humbly  certify,  &c."  are  unneces- 
sary and  improper.  (I)  The  schedule  must  be  made  on  parch- 
ment, for  it  will  be  quashed  if  on  paper,  (m)  It  is,  in  general, 
advisable,  that  where  a  certiorari  is  directed  to  justices  of  the 
peace  for  the  removal  of  indictments  taken  before  them,  the  return 
should  have  the  clause  *'  to  hear  and  determine  divers  felonies^ 
&c.''  a"  ^ell  in  the  description  of  the  magistrates  who  make  the 
certificate,  w^  of  those  before  whom  the  indictment  is  said  to  be 
taken  in  its  caption,  (n)  And  if  the  words,  '^  the  Jurors  of  oar 
lord  the  king  upon  their  oath  present,"  be  omitted,  the  return 
will  be  invalid,  (o)  It  is  also  said  that  the  return  must  be  under 
the  seal  of  the  inferior  court,  to  whom  it  is  directed;  and,  if  tbej 
have  no  proper  seal,  under  any  other  seal  they  may  think  fit  to 
employ;  (pj  but  it  seems  that,  at  the  present  day,  the  total  ab- 
sence of  the  seal  would  not  be  material,  (q)  It  is,  however,  said 
that,  where  only  a  single  justice  returns^  it,  a  seal  is  requisite,  (r) 
If  the  return  be  defective,  it  may  nevertheless  be  amended  by 
leave  of  the  court,  (s) 

If  any  improper  aelay  arise,  the  return  may  be  enforced  by  a 
side  bar  ruUy  whereby  the  parties  to  whom  the  writ  was  directed. 


is)  3  Kcb.  13.  1  Kcb.  107.  2  Dy- 
er,  186.  b.  187.  ».  Hawk.  b.  2.  c.  27. 
8. 71.  Bac.  Abr.  Certiorari,  H.  Wil- 
liama,  Certiorari,  YIII. 

(A)  1  RoL  Abr.  395.  Hob.  135. 
Hawk.  b.  2.  c.  27.  8.  71.  Bac.  Abr. 
Certiorari,  H.  Williams,  J.  Certiorari, 

vni. 

(t)  2  Salk.  493.  Bac.  Ab.  Certio- 
rari, H.  Williams,  J.  Certiorari,  VIII. 

(k)  1  Saund.  134.  Burn,  J.  Certio- 
ran,  IV.  WiUiams,  J.  Certiorari, 
Vni.    Hand.  Prac.  39,  356. 

rO  Carth.  223. 

[m)  1  Barnard,  113.  Burn,  J.  Cer- 
tiorari* IV.    WiUiams,  J.  Certiorari, 

vin. 


? 


(n)  Dalt,  J.  c.  195.  Hawk.  b.  2.  c. 
27.  8.  68.  Bac.  Abr.  Certiorari,  H. 
Burn,  J. Certiorari, I V.«>  Williams,  J. 
Certiorari,  VHI. 

(o)  Carth.  223*  Bac.  Abr.  Certio- 
rari, H. 

(p)  Cro.  Eliz.  821.  1  Leo,  311. 
Hawk.  b.  2.  c.  27.  s.  65.  Bac.  Abr. 
Certiorari,  H.  Bum,  J.  Certiorari, 
IV. 

(q)  Cald.  297.  Williams,  J.  Ceitio- 
ran,  VHI. 

M  Williams,  J.  Certiorari,  VIH. 

(f )  4  East,  175,  id.  note  b.  1  Saund. 
249,  note  1.  See  of  rule  to  amend, 
4  East,  175.  &  post  last  vol 
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are  commanded  to  return  it  after  six  days  notice  givei^  them;  bat, 
if  this  side  bar  rule  be  obtained  without  sufficient  ground,  the  de- 
fendant may  move  to  have  that  rule  discharged,  {t)  After  this  side 
bar  rule  and  notice,  in  general,  the  inferior  jurisdiction  are  bound 
to  make  return,  even  though  it  should  appear  that  the  writ  was 
improperly  granted,  (u)  And  a  clerk  of  the  peace  cannot  refuse 
to  transmit  the  records  in  his  custody,  on  account  of  fees  due  to 
him,  for  he  has  no  lien  upon  them  to  justify  his  detainer,  (to)  If 
the  return  be  still  withheld,  an  alias,  then  a  pluries,  or  a  caiuaam 
nobis  signyices  issue,  and  then  an  attachment,  (x)  But  the  party 
to  whom  a  certiorari  is  directed,  may  make  what  return  to  it  he 
pleases,  and  the  court  will  not  refuse  to  file  it  upon  affidavits  of  its 
falsity,  unless  in  some  particular  cases  where  the  public  good  re- 
quires such  an  interference,  as  in  the  case  of  the  commissioners  of 
tlie  sewers,  or  for  some  other  special  reason;  but  the  only  remedy  is 
an  action  on  the  case  at  the  suit  of  the  party  injured,  or  information 
for  the  impediment  to  public  justice;  (y)  and  matter  by  way  of 
explanation,  or  otherwise  unnecessarily  introduced  on  the  return, 
will  not  be  regarded  by  the  court  above,  (z)  When  the  return  is 
completed,*  it  is  sent  by  the  clerk  of  the  peace  to  the  crown  office,  [*396] 
and  delivered  to  the  proper  officer,  (a) 

If  afterthe  issuing  ofthe  writ  ofcertiorari,  it  appear  to  have  been  Of  quash- 
improperly  granted,  as  after  judgment  in  the  inferior  court,  it  will  ^^IT^^ 
be  quashed,  quia  impravide  emanavU^  upon  cause  being  shown  to  ^'^^  * 
ffae  jurisdiction  from  whence  it  was  awarded.  (6)  But,  however 
improper  the  writ  may  have  been,  it  is  not  for  the  party  to  whom 
it  is  directed  to  urge  that  in  excuse  for  not  obeying  it;  for  it  rests 
entirely  with  the  King's  Bench  to  recal  its  own  process,  {c)  And 
where,  in  consequence  of  an  improper  removal  after  veroict  the 
court  are  doubtful  what  judgment  they  ought  to  pass,  they  will 
award  a  procedendo  to  the  original  jurisdiction,  {d)  And  when, 
in  consequence  of  an  error  in  the  return,  the  record  is  not  re- 
moved, they  will  either  quash  the  writ,  and  order  a  new  one;  (e) 
or  they  will  allow  the  court  below  to  proceed,  and  take  such  order 
for  the  defendant's  appearance  before  either  tribunal,  as  the  cir- 
cumstances of  the  case  may  require.  (/)  Or,  if  the  court  think 
they  issued  the  writ  improperly,  they  may  order  it  to  be  super- 


(0  1  East,  299.  ^ee  form  of  Bide  bar 
rule,  |)08t  last  vol. 

(u)  1  East,  306.    5  T.  U.  543. 

M  I  Leach,  301. 

(ar)  Fita.  N.  B.  345.  Com.  Diy. 
Certiorari,  C.  Bum,  J.  Certiorari, 
IV.  3  Nolan,  357,  Dick.  Sess.  393. 
see  forms  of  alias,  &c.  post  last  vol. 

(y)  6  Mod.  90.  1  Stra.  63.  Hawk, 
b.  3.  c.  27. 8.  69.  Bac.  Abr.  Certiora- 
ri, H.  WilUaras,  J.  Certiorari,  VIII. 

(r)  2  Salk.  492,  3.    Hawk.  b.  2.  c. 


37.  s.  70. 

(a)  3  Nolan,  359.    Dick.  SesF,  396. 

(b)  7  T.  R.  873. 

(c)  1  East,  306.  5  T.  R.  543.  13 
East,  416,  in  notes. 

(d)  6  T.  R.  145. 

(e)  1  Salk.  147.  3  Stra.  1228. 
Hawk.  b.  3.  c.  37.  s.  83.  Williams,  J. 
Certiorari,  X. 

(/)  2  Keb.  143.  Hawk.  b.  3.  c 
37.  8. 83.    Williams,  J.  Certiorari,  X. 
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seded,  and  the  relara  taken  off  the  file,  (g)  As  900d  as  the  writ 
is  returoed  to  the  crdwn  office,  the  prosecator's  clerk  iq  coort 
makes  out  a  venire  for  the  defendant  to  appear;  apon  which  the 
solicitor  gels  him  summoned  by  the  sheriff,  and  upon  the  return  of 
it,  the  defendant  usually  appears,  when  he  is  entitled  to  an  im- 
parlance to  the  following  term:  but,  if  he  does  not  then  appear, 
the  prosecutor's  clerk  in  court,  upon  the  production  of  the  shetiff^s 
return  to  the  venire,  makes  out  a  distringas^  upon  which  4tOr. 
[)^397]  issues  are  levied  on  the  defendant's  effects;*  and  if  there  is  no 
appearance  on  the  return  of  that,  on  an  ayflyavit  of  the  writes 
having  issued,  and  being  returned  as  above,  the  court  award  an 
alias;  and,  after  that,  apltfries,  &c.  enlarging  the  issues  on  every 
writ  until  the  defendant  appears,  when  they  will  compel  him  to 
pay  the  costs  of  the  writs  or  distringas  oat  of  the  issues  levied.  But 
if  the  sheriff  returns  the  venire,  nan  est  inventus,  then,  upon  the 
production  of  such  return,  the  cleric  in  court  maJces  out  a  capias 
for  the  sheriff  to  take  the  defendant  into  custody,  which  he  will  do; 
whereupon  the  defendant,  to  procure  his  enlargement,  must  enter 
an  appearance,  upon  which  he  will  be  discharged  by  supersedeas. 
If  the  defendant  be  taken  on  a  warrant,  which  a  judge  may  grant 
on  the  return  of  the  venire,  the  defendant  must  then  put  in  bul 
before  he  is  discharged,  (h) 
Subse-  When  the  return  to   the  certiorari  has  been   made,  and  the 

quent  pro-  indictment  removed  to  the  King's  Bench,  at  the  instance  of  tbe 
fnirapeffor  defendant,  if  the  bail  in  the  recognizance  are  exceptionable,  the 
court*  prosecutor's  solicitor  may  compel  the  defendant  to  add  sufi* 
cient  bail,  by  taking  out  andjjserving  on  the  defendant's  cleik  in 
court  a  Juc^e's  summons  for  a  procedendo,  unless  better  bail  be 
put  in.  (i)  If  he  do  not  find  sufficient  sureties,  then,  upon  the 
attendance  of  the  summons,  the  judge  will  order  the  procedendo 
to  issue,  and  by  which  the  indictment  and  proceedings  will  be 
sent  back  to  the  court  in  which  the  prosecution  was  begun;  (k) 
and,  if  the  indictment  were  removed  after  issue  joined,  the  tflfe- 
rior  court  is  to  proceed  to  trial  as  if  no  certiorari  had  been  is* 
sued.  {I)  The  prosecutor's  solicitor  may  compel  the  defendant 
to  proceed  to  trial,  according  to  the  terms  of  his  recognixance,  by 
\^S9S]  taking  out  and  serving  on  bis  clerk  in  court  a  tick  bar  rsfe,  to* 
estreat  the  recognizance,  unless  he  appears  and  pleads  within  the 
term  and  proceeds  to  trial  at  the  sitting  of  nisi  prius  after  the  term, 
if  in  town,  and  in  tbe  country  at  the  next  assizes;  (m)  and,  unless 
the  prosecutor  by  obtaining  and  serving  the  usual  rules  compels  ttie 
defendant  to  proceed  to  trial,  the  recognizance  will  not  be  con- 


(g)  1  Burr.   488.    3  Hftle,    215.         (k)  Hund,  Prac.  39. 
Hawk.  b.  2.  c.  27.  8.  63.  CO  Hawk.  b.  2.  c.  27.  s.  $1. 

(A)  Hand,  Prac  42,  3.  (m)  Hand,  Prac.  40. 

(i)  Hand,  Prac.  39. 
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«idcred  M  forfeited;  (n)  and  if  the  cause  be  not  tried  on  account  of 
a  defect  of  jurctrs,  and  the  prosecutor  mil  not  pray  a  tales,  the  de- 
fendant is  not  liable  to  costs,  (o)  But  when  the  recognizance  has 
been  forfeited;  the  court  will  not  hear  any  motion  to  quash  the  in- 
dictment or  certiorari,  (p)  All  the  subsequent  process  is  exactly^ 
the  same  as  if  the  cause  had  originally  been  commenced  in  the 
court  to  which  the  certiorari  has  removed  it  (q)  If  the  pro- 
ceedings be  removed  from  the  assises,  the  place  of  trial  will  be 
the  same;  only  on  the  civil,  instead  of  the  criminal  side  of  the 
ball,  where  they  are  holden.  (r) 

It  is  laid  down  that  whether  the  defendant  or  prosecutor  re- 
nioves  the  indictment,  the  proceedings  from  the  trial  to  the  de- 
fendant's coming  up  for  judgment  are  the  same  as  upon  informations 
for  misdemeanoum,  («)  except  that  the  notice  of  the  motion  for  the 
judgment  of  the  court  is  given  to  die  bail  as  well  as  to  the  de- 
fendant, and  if  the  defendant  is  convicted  where  he  removes  the 
indictment  from  the  sessions,  and  the  prosecutor  be  the  party  in- 
jured, or  is  a  civil  officer  and  prosecutes  on  account  of  any  thing 
that  concerns  him  as  such,  and  that  appears  either  by  an  indictmeni 
or  an  affidavit  of  the  circumstances,  (t)  he  is  entitled  to  his  costs; 
and,  if  they  are  not  paid  within  ten  days  after  they  are  taxed  and 
demanded,  he  may  have  an  attachment  for  the  recovery  of  thenfi, 
and  the  recovery  of*"  them  and  the  rec<^izance  cannot  be  dis-  [*S99] 
charged  till  the  costs  are  paid,  (u) 

The  court  above  cannot  alter,  or  in  any  way  amend  the  indict-*  of  ftmend' 
ment  certified  to  them,  because  they  have  not  the  concurrence  of  ments. 
the  jurors  by  whom  it  was  presented;  (to)  and,  therefore,  how- 
ever long  it  may  appear,  they  cannot  strike  out  a  count  from  the 
record,  {x)  But  they  may  make  an  alteration  in  the  caption,  for 
that  is  a  mere  history  of  the  prior  stages  of  the  cause,  and  is  there- 
fore liable  to  be  corrected,  (y) 

The  5  and  6  W.  and  M.  c.  11.  enacts  that,  if  the  defendant  of  the 
prosecuting  a  certiorari  from  the  sessions  be  eamncUAt  the  King's  fj^,^^. 
^eiich  shall  give  reasonable  casts  to  the  prosecutor,  if  he  be  the  cee£ng> 
party  grieved  or  injured,  or  a  justice  of  peace  or  other  civil  officer 
who  prosecutes  by  virtue  of  his  office,  to  be  taxed  according  to  the 
usual  practice  of  the  court,  and  if  they  are  not  paid  after  ten  days 
subsequent  to  demand,  an  aitadiment  shall  issue  and  the  recogniz- 

(fi)  Hawk.  b.  2.  c.  27.  s.  54.  (O  Hand's  Prac.  43,  4. 

(0)  Stra.  937.  (0  1  Burr.  54. 

(Jf)  Hawk.  b.  2.  c.  27.  a.  55.  (u)  5  &  6  W.  &  M.  c.  11.         * 

(9)  Hand's  Prac.  40, 43,  d.    Hawk.  (w)  Ante,  297. 

b.  2.  C.27.  S.83.    Williams,!.  Ccrti-  (x)    2   Stpa.    1026.      Com.    Dig. 

oJ^ri,  X.    As  to  the  rules  to  plead,  Amendment,  2.c.  1. 

see  6  East,  583,  586,  id.  note  c.  587,  (y)  4  East,  175.  id.  note  b.  1  Saunrl. 

&  id.  note  b.  &  post.  249,  note  1.    Ante,  335. 

Cr)  5  T.  B.  628. 

*  See  niillock,  3d  Ed.  536,  &c.    15  Bast,  570, 1, 2. 
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ance  ^^all  not  be  discharged  until  the  costs  are  satisfied.  In  (be 
construction  of  this  statute  it  has  been  bolden  that  the  term  '^  con- 
'  victed,''  means  convicted  by  judgment^  and  that  consequently, 
though  after  the  removal  the  defendant  be  found  guilty  by  a  jury, 
yet  if  the  judgment  be  afterwards  arrested  no  costs  can  be  taxed 
for  the  prosecutor,  (z)  It  has  ako  been  held  that  the  master  of 
the  crown  olBSce  ought  only  to  include  the  costs  subsequent  to  the 
issuing  of  the  writ  in  his  taxation,  (a)  And  the  prosecutor  in  ac- 
cepting the  costs  so  taxed  is  not  restrained  from  moving  to  in- 
crease the  fine,  because  he^  has  a  right  to  them  by  the  express 

[^400]  words  of  the*'  statute;  but  in  cases  to  which  the  act  does  not  appl  j, 
he  cannot  do  so  after  payment  of  costs,  because  liaving  no  right  to 
demand  them,  if  he  takes  them  it  will  be  regarded  that  they  are 
given  in  satisfaction  of  the  injury,  after  whi^h  it  is  unreason- 
able to .  harass  the  defendant,  (fr)  To  entitle  the  prosecutor  to 
costs  under  this  act  of  Parliament,  he  must  be  either  a  civil  offi- 
cer acting  in  the  discharge  of  his  peculiar  duty,  or  the  party  ac- 
tually injured;  and,  if  he  fall  under  neither  of  these  descriptions, 
he  cannot  demand  them  though  he  was  bound  over  by  a  magis- 
trate, (c)  And  it  is  not  sufficient  that  the  party  who  conducts 
the  prosecution  be  an  officer #uoless  it  be  for  some  c^nce  which  it 
is  peculiarly  his  duty  to  prevent,  (d)  Thus,  if  a  justice  of  the  peace 
indict  for  an  escape,  against  which  it  is  not  particularly  his  office 
thus  to  proceed,  he  will  not  come  within  the  statute,  (e)  but  if  he 
prosecute,  whether  by  indictment  or  presentment,  on  the  ground 
of  a  road  being  out  of  repair,  which  it  is  his  duty  to  present,  he 
will  be  entitled  to  costs  from  the  defendant.  (/)  And  the  pro- 
secutor of  an  indictment  for  stopping  up  a  public  footway,  which 
he  has  been  accustomed  to  use,  is  a  party  injured  within  the 
statute:  {g)  and  so  are  persons  who  prosecuted  a  party  for  keeping 
a  steam  engine  emitting  noxious  vapours  near  their  houses;  {h) 
but  a  person  who  indicts  merely  for  an  attempt  to  commit  a  crime, 
is  not  a  party  injured  within  the  act.  (i)  If  the  party  fall  within 
the  descriptions  of  the  statute,  the  circumstance  of  his  name  not 

[*401]  i)eing  indorsed  on*'  the  lindictment  will  not  prejudice  the  rights  with 
which  he  is  invested,  (fe) 

If  the  court,  on  the  certificate  of  the  king's  coroner,  have  given 


(z)  15  East,  570. 

(a)  1  Salk.  55,  Hawk.  b.  2.  c.  27. 
s.  52.  Bac.  Ab.  Certiorapi,  D.  Burn, 
.7.  Certiorari,  II.  Williams,  J.  Certi- 
orarif  "VI. 

(b)  1  Salk.  55.  2  Lcl.  Uaym.  854. 
2  Stra.  1 165  Hawk.  b.  2.  c  27.  s.  53, 
Bac.  Ab.  Certiorari,  VI. 

(c)  1  Wils.  139.  1  Burr  431.  Hawk, 
b.  2.  c.  27.  8.  53.  Bac.  Ab.  Certiora- 
ri, D.  Birn,  J.  Cerliorari,  VUI.  Dick. 
Scss.  399. 

(r/)2T.R.47.    5T.R.33.   Bun), 


J.  Certiorari,  II.    Williams,  J.  Certi> 
orari,  Vm     Dick.  8ess.  399.    Bul- 
lock, 242,  3. 
'  (e)  2  T.  R.  47. 

C/J  5  T.  R.  33. 

(^y  7  T.  R.  32.  BUhi,  J.  Certio- 
rari, II.    Williams,  J.  Certiorari,  VL 

(A)  16  East,  194. 

(i)  1  Wila.  139. 

(k)  1  Burr.  54.  Hawk.  b.  2.  c  27. 
8. 53.  Bac.  Ab.  Certiorari,  D.  Bum, 
J.  Certiorari.  II  Williams,  J.  Ceitf- 
orart,  VI.  HuUock,  546. 
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to  the  prosecutor  one  third  of  the  fine j  they  will  order  that  sum  to 
be  deducted  from  the  amount  of  the  taxation.  (I)  But  the  pay- 
ment of  the  fine,  does  not  discharge  the  recognizance  for  the 
costs,  (m)  And  if  the  defendant  forfeit  his  recognizance  under 
the  statute,  by  not  going  to  trial  at  the  time  specified,  it  will  not 
be  discharged  on  the  application  of  the  bail,  until  the  costs  of  not 
proceeding  to  trial  have  been  paid,  notwithstanding  the  defendant 
was  afterwards  acquitted  and  taken  in  execution  for  the  amount 
of  the  taxation,  fn)  And  if  the  amount  of  the  costs  exceed  the 
sum  named  in  the  recognizance,  the  obligation  of  the  latter  will 
not  be  discharged  by  payment  of  the  sum  therein  mentioned;  but 
it  will  stand  in  force  until  the  whole  amount  is  satisfied  to  the 
prosecutor,  (o)  The  sum  when  duly  ascertained  by  the  master, 
becomes  a  vested  debt ;  and,  if  the  prosecutor  die  before  they 
are  paid,  his  personal  representatives  may  proceed  to  recover 
them,  (p)  Whilst,  on  the  other  hand,  if  the  defendant  die,  after 
conviction,  his  bail  will  remain  liable,  and  the  recognizance  may 
still  be  estreated.  (9) 

But  as  the  costs  are  given  only  by  the  statutes  which  relates 
only  to  removal  of  indictment  from  the  sessions,  the  recognizance 
must  be  such  as  the  act  requires,  or  it  will  not  be  allowed  to 
stand  as  a  security  for  the  costs,  after*  its  condition  has  been  ful- 
filled, (r)  And,  therefore,  a  recognizance  to  remove  an  indict- 
ment from  the  court  of  oyer  and  terminer  in  a  larger  sum  than 
^20  is  a  recognizance  at  common  law,  and  will  be  discharged 
when  complied  with,  though  the  costs  remain  unpaid.  («) 


[*402] 


(0  4  Burr.  2125.  1  Salk.  55.  Bae. 
Ab.  Certiorari,  D.  Com.  Dig.  Certio- 
rari, B.    WiUtams,  J.  Certiorari,  VI. 

(m)  Bac  Ab.  Certiorari,  D.  Wil- 
liams, J.  Certiorari,  VI.  Hawk.  b.  2. 
c.  27. 8.  53.  ^ 

'  (nj  3  Burr.  1461.  15  East,  572. 
Bac.  Ab.  Certiorari,  D.  Williams^  J. 
Certiorari,  VI. 

(0)  13  East,  4.    15  East,  572.    3 


Burr.  1461. 

(/»)  1  T.  R.  104.  15  East,  573. 
Bac.  Ab.  Certiorari,  D.  Williams,  J. 
Certiorari. 

;y)8T.R.409.    15  East,  573 

[r)  1  Burr.  11.  2  Stra.  1165.  3 
Burr.  1463.  Bac.  Ab.  Certiorari,  D. 
Williams,  J.  Certiorari,  VI.  Hawk*b. 
2.  c.  27.  8.  53. 

(0  Id.  ibid.    3  Burr.  1461. 
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CHAPTER  X. 


OP  OBTAINING  A  COPY  OP  THE  INDICTMENT- 
ASSIGNING  COUNSEL— DEFENDING  IN  FORMA 
PAUPERIS— AND  OP  ARRAIGNMENT  AND  ITS  IN- 
CIDENTS. 


ofobuin*  It*^  19  a   remarkable  circumstance,  that  the  English  law  should 
ing  copy    allow  80  much  nicety  to  prevail  with  respect  to  formal  defects  in 
me!".  '^^     ^^^  indictment,  and  yet  afford  the  defendant  so  little  opportunity 
r*4jQ3]   of  discovering  them.    At  common  law,  he  is  never,  in  case  of 
treason  or  felony,  entitled  to  a  copy  of  the  indictment;  (a)  though, 
if  any  legal  exception  be  taken  to  its  form,  the  court  will,  as  a 
favor,  allow  a  copy  to  be  taken  of  the  part  which  it  is  material  to 
examine,  (b)     And  he   is^  in  all  cases,  allowed  to  have  the  re- 
cord read  over  to  him  with  sufiBcient  distinctness,  or  even  twice 
in  English;  (c)  as  is  the  case  at  the  present  day  where  the  pri- 
[^404J    soner  desires'*^  to  plead  autrefois  acquit  to   an   indictment   for 
felony,  (d)     And  in  a  case  where  the  defendant's  object  was  to 
reverse  an  outlawry  before  conviction  for  murder,  the  record  of 
outlawry  was  read  so  slow,  as  to  afford  an  opportunity  of  taking  it 


(a)  1  Lev.  68    Moor,  666.  1  Show.  C^)  1  Lev.  68.     1  Sid.  85.     Hawk. 

131.    1  Sid.  85.    2  Hale,  236.    4  T.  b.  2.  c.  39.  s.  13. 

K.692  3.    3  Burr.  1811.     Hawk.  b.  (r)lLev.68.    1  Sid. 85.    Post.  40. 

2.  c.  39.  s.  13.    Fost.  40,  228.    4  Bla.  2  Hale.  236.    Hawk.  b.  2.  c.  39.  s.  13. 

Coni.  352.    2  Woodea,  5^6.    1  East,  Hand.  487,  note.* 

P.C.  112.  (J)  2  Leach,  711. 
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down  in  short  band,  (e)  In  offences  inferior  to  felony  on  the  other 
hand,  it  seems  that  the  right  of  having  a  copy  of  the  indictment 
has  at  all  times  been  admitted,  (f) 

As  far  as  respects  h^h  treason^  this  ancient  rule  against  allow- 
ing a  copy  of  the  indictment  has  been  greatly  relaxed  by  the  pro- 
visions of  the  legislature.  The  7  W.  III.  c.  3.  enacted,  that  all 
persons  indicted  for  high  treason,  except  for  counterfeiting  the 
coin,  sign  manual,  or  signet,  should  have  a  true  copy  of  the  whole 
indictment,  but  not  the  names  of  the  witnesses,  five  days  at  least 
before  the  trial,  upon  the  application  of  his  attorney  or  agent,  and 
the  payment  of  reasonable  fees  to  the  ofiBcer,  not  exceeding  five 
shillings  for  the  copy  required.  And,  by  the  seventh  section  of 
the  same  act,  every  defendant  is  entitled  to  a  copy  of  the  panel  of 
the  jurors  who  are  to  try  him,  duly  returned  by  the  sheriff,  and 
delivered  to  him  two  days  at  least  previous  to  the  trial.  These 
privileges  were  further  extended  by  7  Ann  c.  21.  s.  II.  which 
enacts,  that  afler  the  decease  of  the  pretender,  when  any  person  is 
indicted  for  high  treason,  or  misprision  of  treason,  a  list  of  the 
witnesses  who  shall  be  produced  on  the  trial  in  support  of  the 
charge,  and  of  the  jury,  mentioning  their  names,  professions,  and 
places  of  abode,  shall  also  be  given  at  the  same  time  that  a  copy  of 
the  indictment  is  delivered  to  the  party  indicted.  And  these 
copies  and  lists  are  to  be  delivered,  at  least  ten  days  before  the 
trial,  in  the  presence  of  two  credible  witnesses.  But  this  last  act 
of  parliament  has  since  been  repealed,  as  far  as  it  affects  trea- 
sons relating  to  the  coin  which  were  expressly  excepted  from  the 
statute  of  William;*  and  are  now,  therefore,  to  be  tried  in  the  [*405] 
same  way  with  common  felonies,  {g) 

Although  these  acts  mention  only  ^'  the  whole  indictment,"  the 
prisoner  ought  to  have  a  copy  of  the  caption  also  delivered  to  him, 
for  this  is  as  necessary  to  enable  him  to  conduct  himself  in  plead- 
ing as  the  other;  and  such  is  now  the  constant  practice,  {h)  But 
if  he  plead  without  having  claimed  these  advantages,  or  when  they 
have  been  imperfectly  granted,  he  cannot  afterwards  take  advan- 
tage of  the  defect,  for  bis  pleading  has  cured  the  objection,  (t) 

By  necessary  construction,  the  ten  days  mentioned  in  the  statute  Time  snd 
7  Ann  c«  21.  s  11.  must  be  reckoned  after  the  bill  is  found,  and  '"''^^.  ^ 
before  the  arraignment  of  the  prisoner;  for,  until  the  finding  of  the  |^^"  ^^ 
bill,  there  is  no  indictment,  and,  upon  the  arraignment,  the  pri- 
soner must  plead  instanter.  {k)     The  ten  days  must,  in  the  instance 
of  the  copy  of  the  indictment,  be  reckoned  exclusive  of  the  days 
of  delivery  and  arraignment,  and  with  regard  to  the  copy  of  the 


(e)  Hand's  Prac  487,  note.  (»)  4  Harg.  S*.  Tr.  746,  7.    Fo«t. 

(/)  Cro.  Car.  483.  23J.    2  S:  iv.  6.34.     Comb  5. 

(^)  6  Geo.  111.  c.  53.  (*•)  Fost.2J.i.  1  Burr.  643.    Hawk. 

(A)  Fost.  229,  230.    1  East,  P.  C.  b.  2.  c.  39.  s.  15.    1  East,  P.  C.  112. 
113. 


376  OF   ASSIGNING   COUNSEL. 

panel,  exclusive  oF  the  days  of  delivery  and  of  trial.  (I)  6;  gene- 
ral practice,  too,  the  time,  at  least  with  respect  to  the  CQpy  of  the 
indictment,  is  reckoned  exclusive  of  Sunday,  as  that  is  a  day  on 
which  it  will  not  be  presumed  that  the  prisoner  is  preparing  for  his 
defence,  though  this  indulgence  is  not  given  by  the  statute,  (m) 
When  the  indictment  is  to  be  read  to  him,  in  cases  to  which  the 
act  does  not  apply,  in  order  to  enable  the  defendant  to  plead 
[*406]  autrefois  acquit,  the*'  proper  time  is  to  grant  oyer,  before  he  is 
called  upon  to  plead,  (n) 

Although  the  statute  of  William  reqiires  that  the  defendant  shall 
have  a  copy  of  the  panel  ^^  duly  returned  by  the  sheriff,"  if  the 
copy  be  delivered  before  the  return  of  the  precept,  it  will  be  suffi- 
cient within  the  words  and  intent  of  the  act,  because  he  will  have 
'the  advantage  of  it,  in  the  interval  allowed  to  inquire  into  the 
character  of  the  jurors,  and  to  prepare  his  challenges,  (o)  The 
mode  in  which  the  prosecutor  is  enabled  to  comply  with  the  reqai- 
sitions  of  the  statute,  is  by  moving  for  a  rule  upon  the  sheriff,  to 
deliver  to  him  a  list  of  the  jurors  whom  it  is  intended  to  return  on 
the  panel,  in  order  to  deliver  them  to  the  prisoner,  (p)  If  so 
many  of  the  jurors  are  challenged,  that  a  sufficient  number  are 
not  left  in  the  panel,  the  court  will  in  case  of  a  special  commission 
award  a  new  panel  ere  tenasy  and  in  other  cases  will  award  a 
decem  tales,  and  adjourn  to  another  day  to  give  the  defendant 
time  to  examine  the  new  lists  according  to  the  statutes,  [q)  Trivial 
objections  to  the  mode  of  stating  the  jurors  returned,  will  not  be 
material,  as  where  the  name  is  mispelled,  but  the  sound  is  not 
altered,  and  where,  in  the  addition,  the  name  of  the  street  in 
which  the  defendant  resides,  is  stated  without  any  circumstance 
to  distinguish  it  from  other  streets,  the  names  of  which  are 
similar,  (r)  But  if  previous  to  the  trial,  the  lists  are  discovered 
to  be  materially  incorrect,  a  motion  may  be  made  on  the  part  of 
the  crown,  to  allow  the  sheriff  to  amend  the  panel,  and  then  the 
corrected  lists  must  be  delivered  to  the  parties  indicted.  (9) 


Of  Assign-      It*  seems  to  be  universally  agreed,  that  at  common  law,  a  pn- 
'^^Z^y        soner  was  not  entitled  to  defend  by  counsel^  upon  the  general  issue 

[*407] 

(/)  Post.  230.     1  Burr.  643.  Hawk.  Leach,  711.                                     , 

b.  2.  r.  39.  s  15.     1  E:ist,  P.  C.  112.  (0)  5  Si.  Tr.  666.  Fosl.  230.  Hawk. 

(m)  Fcst.  2.  230.    1  R:»st,  P.  C.  112.  b.  2.  c.  41.  s.  23.     1  East,  P.  C.  113. 

4  Bl:i   Com.  362  n.  6.     It  is  said  in  (/»)  2  Dougl.  590.  1  East,  P.C.  113. 

I»rd  Erskine's  niirech  on  the  trial  of  see  torm  of  rule,  Dougl.  591.  po'*"**' 

liadfield,  that  n  defendant  has  15  da)  s  vol. 

between     urraij^nment      and     tnal.  (y)  Post,  63, 4.     1  East,  P.  C.  113. 

Erskine's  Speeches  5,  v.  7.  (r)  6 T.  R.  531.    1  East,  P.  C.  114 

in)  Hawk.  b.  2.  c.  39.  s.  13.    2  (*)  1  East,  P.  C.  113, 114. 
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not  guilty,  on  any  indictment  for  treason  or  felony,  (t)  This  rule 
may  appear  someivhat  strict  and  severe,  as  die  crown  has  always 
the  benefit  of  counsel  to  marshal  its  evidence,  and  slate  the  case 
to  the  jury;  but  is,  in  some  degree,  attempted  to  be  explained  by 
the  maxim,  that  the  judge  is  to  be  counsel  for  the  prisoner,  (u)  It 
is  his  duty  to  see  that  all  the  proceedings  are  regular;  to  examine 
witnesses  for  the  defendant;  to  advise  him  for  his  benefit;  to  hear 
his  defence  with  patience;  and,  in  general,  to  take  care  that  be  is 
neither  irregularly  nor  unjustly  convicted,  {w)  Whereas  when 
counsel  are  allowed  a  prisoner,  it  is  their  business  to  see  that  he 
lose  no  advantage,  and  it  is  then  only  the  duty  of  the  judge  to  be 
equal  and  indifferent  between  the  king  and  the  prisoner;  (x)  and 
in  prosecutions  in  which  counsel  may  be  allowed,  the  court  will 
not  be  of  counsel  with  him.  {y)  The  rule  by  which  counsel  are 
refused  to  the  defendant,  applies  only  to  matters  of  fact;  for  when- 
ever a  point  of  law  arises  proper  to  be  debated,  he  will  have  coun- 
sel to  discuss  it;  {z)  as  whether  the  facts  proved  constitute  any 
offence,  or  the  offence  charged;  whether  the  witnesses  offered  are 
competent;  whether  the  jury  are  sufficient,  and  whether  the  in- 
dictment is  properly  framed,  (a)  In  these  cases,  it  is  said,  the 
prisoner  must  propose  the  point,  and  the  court  will  assign  him 
counsel  if  they  think  it  will  bear  discussion,  (b)  But  if  any  doubt 
arises  on  the  trial  of  a  nobleman  by  his  peers,  it  is  said,  they  will 
not  allow  counsel,  but  decide  the  matter  among  themselves,  (c) 

The  refusal  of  counsel  also  applies  only  to  the  general  issue,  and 
has  never  been  extended  to  any  collateral  Uaue;  for  upon  these,  the 
prisoner  is  entitled  to  their  full  assistance,  {d)  Thus  he  may  have 
counsel  to  plead  a  pardon,  (e)  to  assign  error  to  reverse  outlawry ;(/) 
but  the  court  cannot  assign  the  defendant  counsel  on  an  outlawry 
for  treason  till  he  has  pleaded  to  the  outlawry,  and  then  he  may 
have  counsel  on  the  collateral  matter,  {g)  or  to  plead  a  former  ac- 
quittal; even  though  by  rudeness  and  contumacy  he  should  forfeit 
all  claim  to  a  mere  discretionary  indulgence.  (A)  And  it  is  said, 
that  in  such  cases,  any  one  may  be  counsel  for  him  without  assign- 


[*408] 


(0  3  lust.  29,  137.  2  lUilst.  147. 
Cro.  Car.  147.  Fost.  228,  231.  Rep. 
T.  Hapdw.250,  1.  Hawk,  b  2  c  39. 
s.  1.  4Bla.  Com.  555,  6.  1  Eust,  P. 
C.  112.  Dick.  Sess.  193.  Doc.  &  St. 
259  to  262. 

(u)  See  4  Bla.  Com.  354,  5,  6,  and 
the  note  4.    Doc.  &  St.  259. 

(w)  3  Inst.  29.  2  HuUt.  147.  4 
BU.  Com.  355,  6.  Dall.  J.  c.  185. 
Dick.  Sess.  194. 

(ar)4Harg.St.  Tr.  705. 

(y)  Ibid. 

(z)  Cro.  Car  147.  3  Inst,  29,  137. 
2  liaJe,  236.  Fost.  131, 2.  Hawk.  b. 
2.  C.39.S.4.    4  Bla.  Com.  356. 


(a)  Ifawk.b.  2.  c.  39.  s.  4. 

(A)  Hawk.  b.  2.  c.  39.  a.  4.  Cro.  C. 
C.147. 

(c)  Hii wk.  b.  2.  c.  39.  s.  6. 

Id)  Fo8t.  42,  46,  56,  232.  3  Inst. 
137.  Cro.  Car.  365.  1  Burr.  638.  2 
Stra.  825,  6.  2  Hale,  241.  Hawk.  b. 
2.  c.  39.  8.  5.    4  Bla.  Com.  356.  n.  9. 

(<f)  3  Inst.  29,  137.  Hawk.  b.  2.  c. 
39.  8.  5. 

(/)  Fost.  46.  2  Stra.  825,  6. 
Hawk.  b.  2.  c.  39.  s.  5.  Burr.  638. 
Cm.  Car.  365. 

(sr)  1  Burr.  638. 

(//)  2  Hale,  241. 


21S  QF  ASSIGNING  COUNSEL. 

ment,  (t)  though  it  is  certainly  better  that  both  the  counsel  and 
solicitor  should  be  assigned  by  the  court  on  the  nomination  of  the 
defendant,  {k)  However,  it  is  certain  that  any  one  may,  at 
amicus  ctiruB,  inform  the  court  of  any  error  in  the  proceedings,  of 
which  they  are  bound  to  take  cognizance.  (I) 

Even,  upon  the  general  issue,  the  strict  rule  of  law  against 
defending  by  counsel,  h^  been  considerably  modified  by  modern 
practice.  For,  at  the  present  day,  a  prisoner  is  allowed  counsel 
to  instruct  him  what  questions  to  ask,  or  even  to  ask  questions  for 
him  with  respect  to  matters  of  fact,  and  to  cross  examine  the  wit- 
nesses for  the  crown,  and  to  examine  those  produced  on  the  part  of 
[^409]  the  defendant,  though  not  to  address  the  jury,  (m)  And  in  case 
of  mere  misdemeanours,  or  any  offences  less  than  felony,  it  does 
not  appear  that  the  right  of  the  party  indicted  to  a  full  defence  by 
advocates,  Jias  ever  been  disputed,  (n) 

The  rule  by  which  counsel  were  denied  upon  the  general  issue, 
on  charges  of  felony  and  treason,  has  been  entirely  abolished,  as 
it  respects  the  latter,  though  it  still  remains  in  force  with  reference 
to  tlie  former.  In  prosecutions  for  treason,  it  was  feared  that  the 
very  weight  of  the  charge  would  tend  to  depress  the  prisoner, 
while  from  its  political  nature,  it  was  too  likely  to  be  imputed,  in 
bad  times,  to  the  innocent  who  might  be  obnoxious.  It  was, 
therefore,  enacted  by  the  7  W.  III.  c.  3.  s.  1.  which,  we  have 
seen,  gives  a  copy  of  the  indictment  and  jurors,  that  all  persons 
accused  of  any  such  treason,  as  works  corruption  of  the  blood, 
shall  be  admitted  to  make  their  full  defence  by  counsel;  and,  upon 
their  request,  the  court  before  whom  they  are  to  be  tried,  are 
authorized  and  required  to  assign  them  such  counsel,  not  ex- 
ceeding two,  as  they  shall  themselves  desire,  and  the  counsel  so  as- 
signed, shall  at  all  reasonable  times  have  free  access  to  the  pri- 
soner. And  by  the  third  section  of  the  same  act,  its  provisions 
are  extended  to  persons  outlawed  for  treason,  who  may  afterwards, 
by  any  other  law,  put  themselves  upon  their  trial.  But,  by  par- 
ticular provisions  of  this  act,  (o)  it  does  not  affect  parliamentary 
impeachments,  or  persons  indicted  for  treasons  relating  to  the  coin, 
signet,  or  sign  manual.  By  a  modern  statute,  (p)  however,  the 
same  indulgence  is  allowed  to  persons  impeached  by  the  high 
court  of  parliament,  though  the  latter  description  of  treasons  are 
still  left  as  at  common  law,  and  no  counsel  can  be  allowed  to  de- 
fend them,  {q)  The  indulgences  thus  granted,  have,  on  several 
['*^410]    occasions,  been  exercised,  and  found  highly*'  beneficial  to  the 


(i)  Sir  Tho.  Jones,  180.     Hawk.  b.  Scss.  194. 
2.  c.  39.  9. 5.  (n)  Cro.  Car.  482,  3.    4  BU.  Com. 

(k)  Hawk.  b.  2.  c.  39.  8.  7.  355,  n.  8. 

(/)  3  Inst.  29,  iSr.    Hawk.  b.  2.  c.  (o)  S.  12.  13. 

■59. 9.  7.    Dalt.  J.  c.  165.  (p)  20  Gf  o.  II.  c.  30. 

(w)  4Bla.    Com.  354, 5, 6.    Dick.         (g)  2  Stra.  825, 6. 
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liberties  of  the  subject,  (r)  And  under  these  acts,  every  prisoner 
is  separatelv  entitled  to  two  counsel,  though  jointly  indicted  with 
others  for  the  same  offence,  (s)  But  other  felonies  have  not,  by 
any  statute,  been  made  subject  to  the  same  regulations;  but,  on 
any  appeal,  full  counsel  have  always  been  admitted;  because,  al* 
though  the  object  of  the  prosecution  is  the  death  of  the  defendant, 
it  is  in  form,  in  the  nature  of  a  civil  proceeding,  {t) 

It  seems,  that  upon  the  true  construction  of  the  statute  of  Wil-  I'ime  anil 
liam,  the  prisoners  are  entitled  to  have  counsel  assigned  ten  days  ]J[|^^|f ,||^{f 
before  arraignment,  exclusive  of  Sundays,  in  order  that  they  may  counsel. 
have  full  opportunity  of  preparing  for  their  defence  by  proHfessional 
assistance,  (ti)  The  application  need  not  be  made  by  the  pri- 
soners themselves,  but  may  be  by  one  of  their  intended  counsel, 
or  their  agents  and  attornies.  (w)  And  the  latest  practice  seems 
to  be,  {x)  upon  the  finding  of  the  indictment  by  the  grand  jury, 
for  one  of  the  judges  in  court  to  give  notice,  that  on  application 
by  the  agent  or  attorney  for  the  prisoner  to  the  courts  of  oyer  and 
terminer  or  Old  Bailey,  or  either  of  the  judges,  counsel  will  be  as- 
signed them,  in  order  to  prevent  harassing  them  by  bringing  them 
up  merely  to  be  remanded.  Though  formerly  it  seems  to  have 
been  the  mode  to  bring  them  up,  to  hear  the  indictment  read,  and 
before  reading  it,  to  assign  them  counsel,  then  to  call  upon  them 
to  plead,  and  remand  for  a  convenient  interval,  (y)  But  when  a 
prisoner  is  allowed  counsel  upon  a  collateral  fact,  he  is  not  entitled 
to  have  them  until  after  he  has  pleaded,  to  defend  him  in  court, 
though  they  may  advise  him*  in  private,  {z)  And  the  court  will  L  ^^'J 
not  grant  a  rule  for  this  purpose,  when  they  understand  the  secre- 
taries of  state  have  admitted  the  counsel  to  visit  him  in  prison,  (a) 
After  counsel  are  once  assigned,  the  court  will  not  discharge  them, 
though  they  desire  it,  but  will  sometimes  add  others  to  them,  (b) 
But  if  the  prisoner  desire  either  a  sergeant  or  king's  counsel,  he 
must  pray  it  in  a  distinct  petition,  when  it  will  probably  be 
granted,  (c) 


Although  we  have  seen  that  no  one  can  be  convicted  of  a  felony  of  Appear: 
in  his  absence,  and  at  the  assizes  and  sessions,  the  defendant  must  anct-  and  " 
appear  in  person,  before  plea,  it  is  otherwise  in  the  King's  Bench  ^^^^"  ^"^ 


ney. 


(r)  Fost.  42,  46,  7,  228.    1  Burr.  (x)  Upon  Hardy's  trial,  1  East,  P. 

643.     Dougl  592.    2   Stra.   825.    4  C.  114. 
Bla.  Com.  356.  [y)  1  Burr.  643.    1  Bla.  Uep.  4 

(•)  1  East,  P.  C.  111.  (8)  7  W.  III.  c.  3.  s.  1.  1  East,  P.  C. 

(r)  3  Dyer,  296,  a.  Hawk.  b.  2.  c.  111.     1  Burr.  638.     Dougl.  591,  note 

39.  s.  3     See  form  of  Assignment,  1  2.    1  Bla.  U.  3.    Fost.  41,  228,  229. 
Burr.  643.  (a)  1  Bla.  Uep.  3.    Foat.  41.  229. 

(u)  1  East,  P.  C.  114.  h)  Hawk.  b.  2.  c.  39.  s.  8. 

(w)  Dougl.  591.     Haw.kb.2.c.39.         {e)  See  forms.  Hand's  Prac.  246, 

s.  10.  1  East,  P.  C.  114.  Fost.  230,  n,*  417,  post,  last  vol. 
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^  in  the  case  of  misdemeanours;  for  the  defendant  maj  in  that  court, 
when  the  crime  is  inferior  to  felony,  appear  by  attorney,  {d)  And 
in  case  of  mayhem,  even  though  it  is  stated  to  be  done  feloniaudti 
in  the  indictment,  the  defendant  need  not  personally  attend,  but 
may  cause  his  plea  to  be  delivered  in  the  office,  (e)  So,  where 
infants  are  prosecuted  for  misdemeanours,  it  is  the  constant  prac- 
tice for  them  to  appear  by  attorney  in  the  crown  office,  though  in 
civil  cases  they  must  defend  by  guardiaut  (/)  And  it  is  usual 
at  the  sessions  for  the  party  to  appear,  traverse,  or  deny  the  in- 
dictment, and  enter  into  a  recognizance  with  sureties  to  appear 
and  try  at  a  subsequent  sessions,  (g)  So  also  a  clerk  in  court 
may  confess  an  indictment  for  his  client  in  his  absence,  (h)  And 
we  have  seen,  that  in  order  to  reverse  an  outlawry  before  con- 
viction on  an  indictment  for  a  misdemeanour,  the  defendant  may 
[  ^l^J  appear  by'"'  attorney,  though  he  cannot  do  so  on  a  prosecution,  for 
a  felony,  (i)  or  when  he  is  taken  for  a  contempt,  or  on  a  cepi 
corpus  upon  an  exigent,  (fc) 

Analogous  to  the  practice  of  the  plaintiff's  entering  an  ap- 
pearance for  the  defendant  in  a  civil  action,  (l)  it  was  enacted  by 
the  48  Geo.  III.  c.  58.  s.  1.,  that  if  a  person  in  custody  under  a 
warrant  or  writ  of  capias,  founded  on  an  indictment  in  the  court 
of  King's  Bench,  (which  we  may  recollect  can  only  be  for  a  mis- 
demeanour) shall  not  cause  an  appearance,  and  plea  or  demurrer 
to  be  entered  for  himself  within  eight  days  after  copy  of  the  in- 
dictment delivered  with  notice  to  plead  in  eight  days,  it  shall  be 
lawful  for  the  prosecutor  to  cause  an  appearance^  and  plea  of  not 
guilty  to  be  entered  for  him,  and  to  proceed  to  trial  as  if  he  were 
actually  present.  And  there  is  a  similar  provision  with  respect  to 
prosecutions  for  obstructing  revenue  officers,  (m) 


Of  defeml-      Although  a  defendant  in  a  civil  action  is  never  entitled  to  defend 
f"ffni  pau-  ^^  A^rma  pauperis,  this  rule  does  not  apply  to  criminal  proceedings; 
peris.         for  the  reasons  why,  in  the  former  case,  this  indulgence  is  not  al- 
lowed, is  that  the  statute  11  Hen.  YII.  c.  12.  contains  no  pro- 
vision relative  to  defendants,  and  that  the  court,  if  they  had  this 
discretionary  power,  would  be  enabled  to  dispense  with  the  statutes 


(rf)    Ante,   337,8.     1  Lev.    146.  ney.B. 
Kt'lw.  165.    Dver,  346,  b.  1  Rol  Ab.  (i)  Ante.  369.    Com.  Dig.  Attor- 

289.  1.  10.    2  Hale,  216.   Cro.  Jac.  ncy,  B.  6.    Bac.  Abr.  Attorney,  B.  4 

362.    Com.  Dig.  Attorney,  B.  5.  Bac.  &  5  W.  &  M.  c.  18. 
Abr.  Attorney,  B.  (k)  Id.  ibid. 

(e)  2  Stra.  1101,  816.  (/)  See  12  Geo.  I.  c.  29.   5  Geo.  n. 

(/  )  2  Ld.  Raym.  1284.    Tidd.  92.  c.  27     Tidd's  Prac.  241. 

Ig)  Dick.  Sess'  951,  2.  (m)  26  Geo.  III.  c  77.  s.  18.    35 

(/i)  6  Mod.  16.    Bac.  Abr.  Attor-  Geo.  IH.  c.  96.    6  T.  R.  400. 
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relative  to  costs  to  the  prejudice  of  the  party  suing,  (n)  But,  as 
in  criminal  cases,  Ibe  prosecutor  receives  no  costs,  unless  the  in- 
dictment be  removed  by  certiorari,  and,  therefore,  he  cannot  be 
prejudiced  by  such  an  admission;  the  courts  have  a  discretionary 
power  at^  common  law,  of  allowing  the  party  indicted  to  defend  [*418j 
as  a  pauper,  (o)  And,  in  the  exercise  of  this  discretion,  they  will 
admit  a  defendant  to  plead  a  pardon  in  formi  pauperis,  (p)  and 
even  to  defend  an  indictment  for  conspiracy,  (q)  By  the  2  Geo. 
III.  c.  28.  s.  8.  a  person  arrested  on  a  capias  or  information,  re- 
lating to  the  customs  upon  making  a£Sdavit,  that  he  is  not  worth 
£5j  exclusive  of  his  wearing  apparel,  may,  at  the  discretion  of 
such  judge,  be  admitted  to  defend  as  a  pauper,  with  the  same  pri- 
vileges as  those  who  may  sue  in  this  manner  for  the  recovery  of 
civil  rights. 

The  mode  for  the  party  defending  to  obtain  this  benefit  is  by 
making  an  affidavit  before  the  judge  or  a  commissioner  of  the 
court,  under  the  last  mentioned  act,  that  he  is  not  worth  s£5,  and 
then  to  petition  to  have  a  particular  counsel  and  clerk  assigned 
him.  (r)  In  civil  cases,  where  the  plaini^  applies,  he  must,  at 
the  foot  of  his  petition,  add  a  certificate  under  the  hands  of  two 
counsel,  that  they  believe  him  to  have  good  grounds  of  action;  but 
it  does  not  seem  essential  for  a  defendant  to  procure  such  an  at- 
testation, that  he  has  probable  grounds  of  defence,  (s)  When  he^ 
has  prepared  the  affidavit  and  petition,  he  presents  them,  and  in 
civil  cases,  if  the  court  see  fit,  they  will  issue  an  order  according 
to  the  prayer  of  the  plaintiff,  {t)  But,  where  the  defendant 
applies,  he  must  move  the  court,  and  then  the  order  will  issue.  («) 

The  effect  of  this  admission,  when  granted,  is  to  prevent  the 
officers  of  the  court  from  taking  fees,  as  well  as  those  who  are 
assigned  to  conduct  the  cause  on  the  motion  of  the  defendant,  {w) 
Under  the  statute  of  11*  Hen.  7.  the  court  admitting  the  plaintiff  [*414] 
to  prosecute  as  a  pauper,  might  punish  him  if  non-suited;  (x)  but 
in  criminal  cases,  there  is  no  instance,  at  least  in  modem  practice, 
of  a  prisoner  so  indulged,  having  on  conviction,  received  an  aggra- 
vated punishment. 


(n)  2  Keb.  378.    HuUock,  228, 9.  (r)  Vin.  Abr.  Paupen,  B. 

(a)  R.  T.  Hani.  211, 2, 253.   2  Stra.         (t)  Vln.  Abr.  Paupers,  B. 
1041, 1214    3  Burr.  1308.    6  Mod.         (0  Id.  ibid.    ;« 
88.    Com.  Dig.  Formi  Pauperifly  A.         (»)  Comb.  77.'    Vin.  Abr.  Paupers, 

Uullock,  228.  B. 

(p)    2   Stra.    1214.     Com.    Di|^.         (w)  Hullock,  228,  n.  1. 
Formi  Pauperis,  A.    Hullock^  229,         (x)  Vin.  Abr.  Paupers,  C.    Com. 

n.  1.  Die.  Form&  Pauperis,  A.    Hullock, 

(q)  Vin .  Abr.  Paupers,  A.  223. 

Crim.  Laiw.  vol.  i.  n  n 
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OF   THE   ARRAIGNMENT 


Its  inci 
dents. 


Of  arraign-  We  have  seen  that  although  a  defendant  accused  only  of  a 
HJfUL?"*^  raisderaeanour,  may  be  found  guilty  in  his  absence,  this  can  never 
be  done  in  capital  felonies,  but  it  is  necessary  that  he  should  per- 
sonally attend,  and  it  should  so  appear  on  the  record,  {y)  When, 
therefore,  he  voluntarily  appears  to  the  indictment,  or  was  before 
in  custody;  or  is  brought  in  upon  process  to  answer  it,  he  is  im- 
mediately to  be  arraigned  thereon,  which  is  the  next  stage  of  cri- 
minal prosecution,  (z)  Different  derivations  have  been  assigned 
to  the  term  arraignment;  (a)  it  signifies  the  calling  of  the  defend- 
ant to  the  bar  of  the  court,  to  answer  the  accusation  contained 
in  the  indictment.  (6)  It  consists  of  three  parts,  1st,  calling  the 
prisoner  to  the  bar  by  his  name,  and  commanding  him  to  hold  up 
his  hand;  2dly,  reading  the  indictment  to  him  distinctly  in  Eng« 
lish,  that  he  may  understand  the  charge;  and,  3dly,  demanding  of 
him  whether  he  is  guilty,  or  not  guilty,  and  asking  him  how  he  will 
be  tried,  (c) 

The  first  of  these  ceremonies  is  intended  the  more  completely 
to  identify  the  prisoner  as  the  person  named  in  the  indictment, 
P415]  because  by  holding  up  his  hand  when  his'*'^  name  is  called,  he 
acknowledges  himself  to  be  properly  described  under  that  appel- 
lation, {d)  But  this  ceremony  is  not  absolutely  necessary,  for  if  the 
prisoner  obstinately  refuse  to  hold  up  his  band,  the  same  purpose 
is  answered  by  any  admission  that  he  is  the  person  intended,  (e) 
And  it  seems  not  to  be  usual  at  all  to  require  it  of  a  peer.  (/) 

The  intention  of  reading  the  indictment  to  the  prisoner,  is  that 
he  may  fully  understand  the  charge  to  be  produced  against 
him.  (g)  This  is  to  be  done  in  English  by  a  very  ancient  statute, 
long  before  the  proceedings  in  general  were  in  our  own  language, 
and  when  all  the  written  parts  of  the  accusation  were  scrupu- 
lously framed  in  Latin,  {h)  And  it  seems  that  the  indictment  is 
to  be  read,  although  the  defendant  has  had  a  copy  delivered  to 
him.  (i)    The  mode  in  which  it  is  read  is,  after  saying  ^^  A.  B. 


(i^)  Ante,  p.  358.  2  Hale,  216.  1. 
Sho^^,  lot. 

(r)  2  H:iie,  216.  4  Bla.  Com.  322. 
Burn,  J.  Arriiignment.  Williams,  J. 
Arralfjnmcnt. 

(a)  Johnson's  Dick.  Arraijfnment, 
.Tac.  Die.  Arraiprnmcjt.  D-Jt.  J.  r. 
185.  2  Fiale,  216  T.    4  Bla.  Cora.  322. 

(A)  2  Hnle,  216  4  Bla.  Com.  322. 
Burn,  J.  Arraignment.  Williams  J. 
Arraig-nment.    4  Harg.  St. Tr.  777,  8. 

(e)  2  Hale,  219.  Williams,  J.  Ar- 
raignment.  Dick.  Scss.  160.  See 
forms  HATfr.  St.  Tr.  4  vol.  777,  661. 
2  Hale,  219.  Dick.  Sess.  158,  160, 
and  post  last  vol. 

(d)   2    Hate,    219.    Dalt.  c.   185. 


Hawk.  b.  2.  c.  28.  s.  2.  4  Bla.  Com. 
323.  Burn,  J.  Arraignment.  Wil. 
liams,  J.  Arraignment  Dick.  Sess. 
158. 

(e)  SirT.  Raym.  40a  1  Bla.  Rep. 
3.  2  Hale,  219.  Hawk.b.  2.C.28:  s. 
2.  4  BIu.  Com.  323.  Bum,  J.  Ar- 
raignment. Williams,  J.  Arraign- 
ment.    Dick.  Sess.  159. 

(/)  2  Hale,  219,  n.  a.  Hawk.  b. 
2.  c.  28.  s.  2.  n.  3. 

(ff)  2  Hiile,  219.  Dalt.  c.  185.  4 
Bla.  Com,  323.  Williams,  J.  Arriiign- 
ment.   Dick.  Sess.  160. 

(A)  37  Ed.  HI.  c.  15.  Hawk.  b.  2. 
c.  28.  s.  3.    4  Bl».  Com.  323. 

(»)  1  Burr.  643. 
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bold  up  your  hand,''  to  proceed,  ^^  jou  stand  indicted  by  the  name 
of  A.  B.,  late  of,  &c.  for  that  you,  on,  &c."  and  then  to  go  through 
the  whole  of  the  indictment,  (k)  If  the  defendant  wish  to  plead 
autrefois  acquit,  the  indictment  is  to  be  so  slowly  read,  that  the 
defendant  may  take  it  down,  so  as  to  state  it  correctly  in  his 
plea.  {I) 

After  this  is  concluded,  the  clerk  of  the  arraigns  proceeds  to 
the  third  part  of  this  branch  of  the  proceedings,  by  adding,  ^'  how 
say  you  A.  6.,  are  you  guilty  or  not  guilty?"  (m)  Upon  this,  if 
the  prisoner  confesses  the  charge,*  the  confession  is  recorded,  and  [*416^ 
nothing  is  done  till  judgment,  (n)  But  if  he  denies  it,  he  answers 
*^nat  gutfty,"  which  was  abbreviated  upon  the  minutes  ^'non 
cul."  or  nierU  cul,  for  non  culpabiHs  or  nient  culpcAk;  upon  which 
the  clerk  of  assize,  or  clerk  of  arraigns,  on  behalf  of  the  crown, 
replies  that  the  prisoner  is  guihy,  and  that  he  is  ready  to  prove  the 
accusation,  (o)  This  is  done,  in  the  same  abbreviated  method  by 
two  monosyllables  cul.  prit;  cul.  which  means  cidpabiUs  or  culpa-' 
6fe,  and  signifies  that  the  prisoner  is  guilty;  and  prit^  which  is  put 
for  presto  sum  or  paratua  verificare,  and  imports  that  he  is  ready  to 
prove  his  assertions,  {p)  This  is,  therefore,  a  viva  voce  replica- 
tion on  the  part  of  the  crown,  and  not,  as  some,  from  the  corrup« 
tiou  of  language,  have  been  led  to  suppose,  an  epithet  of  reproach 
applied  to  the  defendant.  Dalton  indeed  supposes  it  to  mean 
*'  guilty  already^'^^  (q)  but  there  does  not  seem  to  be  any  meaning 
in  the  addition  of  the  latter  word,  and  this  interpretation  does  not 
appear  to  be  supported  by  any  other  authorities;  but  in  capital 
cases,  the  omission  of  the  statement  of  this  replication  or  similiter 
on  the  record,  or  a  mistake  therein  is  immaterial,  (r)  After  issue 
is  thus  joined,  the  clerk  proceeds  to  ask  the  prisoner  '^  how  will 
you  be  triedT^  which  anciently  referred  to  the  alternative  of  trial 
by  battle  or  by  jury.  (9)  But,  at  the  present  day,  as  since  the 
abolition  of  ordeal,  there  can  be  no  mode  of  trial  but  by  the  coun- 
try, the  prisoner  replies,  ^^  by  God  and  my  country;"  to  which  the 
clerk,  in  the  humane  presumption*  of  the  party's  innocence,  re-    [*4n] 


(i)  l>a]t.  J.  c.  185.  Burn,  J.  Ses- 
sions. Cro.  C.  C.  7.  Dick.  Sess. 
16 J,  as  (o  the  form  of  readini^  indict- 
ment, see  Dick.  Sess.  160,  and  post 
lait  Tol. 

(0  Ante  403, 4. 

(m)  2  Hale,  119.  Dalt.  J.  c  185. 
1  Burr.  643.  Williams,  J.  Arraign- 
ment. Burn,  J.  Sessions.  Cro.  0. 
C.  7.    Dick.  Sess.  160. 

(n)  4  Harg.  St.  Tr.  779.  Dalt  J.  c. 
185  Burn,  J.  Sessions.  Dick.  Sess. 
160. 

(o)  Dalt.  J.  c.  185.    4  Bla.  Cora. 


339.  See  form  of  entiy,  4  Bia.  Com. 
App.  and  post  last  vol. 

(p)  4  Bia  Com.  339.  2  Hale,  219. 
Dai  I.  J.  c.  185.  See  form  4  Harg.  St. 
Tr.  778,  post  last  vol. 

(q)  Dalt.  J.  c.  185. 

(r)  5  T.  U.  513,  4,  519.  2  Stn. 
775.  4  Burr.  2804,  5.  6  Mod.  281. 
Lrach,  276,  7.  But  see  4  Bla.  C. 
339,  &  id.  Appendiv,  s  1. 

(«)  4  Bla.  Com.  340.  Dick.  Sesg. 
166.  Stec  form  4  Harg.  St.  Tr.  778, 
post  last  vol. 
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joins  "  Qod  send  you  a  good  deliverance.^'  (t)  *  This  being  done, 
he  Writes  on  the  indictment  ^^  po.  se,"  for  ponit  se,  meaning  that 
the  defendant  puts  himself  upon  the  country,  and  thus  the  form  of 
the  arraignment  concludes,  (u)  In  prosecutions  for  treason,  as 
the  defendant  cannot  be  tried  immediately  after  arraignment,  he 
is  remanded  by  rule  to  be  brought  up  again  at  some  &[ed  period 
to  take  his  trial,  (t^) 

It  has  been  laid  down,  that  the  prisoner  ought  to  stand  at  the 
bar,  during  his  arraignment,  without  irons,  shackles,  or  any  other 
restraint,  unless  there  is  danger  of  an  escape,  (x)  But  a  distinc- 
tion has  been  taken  between  the  time  of  arraignbent  and  trial, 
and  it  seems  to  be  the  better  opinion,  that  he  is  not  entitled  to 
have  his  fetters  taken  off  until  after  he  has  pleaded,  (y)  When  the 
party  indicted  is  deaf  and  dumb,  he  may,  if  he  understand  the 
use  of  signs,  be  arraigned,  and  the  meaning  of  the  clerk  who 
addresses  him,  conveyed  to  him  by  signs,  and  his  signs  in  reply 
explained  to  the  court,  so  as  to  justify  his  trial  and  the  inflicticm 
of  legal  penalties,  (z)  In  addition  to  the  usual  forms  of  arraign- 
ment, it  seems  to  be  the  practice  for  a  peeress,  when  about  to  be 
tried  by  her  peers,  to  be  arraigned  kneeling,  and  to  rise  after  the 
joining  of  the  issue,  (a) 

In  the  case  of  murder  at  common  law,  it  was  usual  to  postpone  the 
arraignment  of  the  prisoner  on  the  indictment,  until  a  year  and  a 
day  bad  elapsed,  unless  the  evidence  were  very  clear  against  him, 
and  no  appeal  depending,  (b)  But  now,  by  3  Hen.  YII.  c.  i.,  the 
[^418]  justices  shalP  proceed  to  try  him  upon  an  indictment  for  murder 
or  manslaughter,  though  within  the  year,  and,  if  acquitted, 
he  may,  at  their  discretion,  be  detained  to  answer  an  appeal; 
for  autrefois  acauit  upon  an  indictment  is  no  bar  to  that  vin- 
dictive proceeding.  Other  offences,  however,  remain  as  at 
common  law,  though  it  is  the  constant  practice  not  to  wait  until 
the  termination  of  the  year,  without  regard  to  the  appeal.  And  as 
by  the  21  Hen.  YIII.  c.  11.  the  prosecutor  may  have  restitution  of 
his  goods  in  the  ordinary  mode  of  criminal  proceedings,  the  appeal 
of  robbery  has  fallen  into  disuse,  (c)  If  there  be  an  inquisition 
before  the  coroner  for  murder,  and  also  an  indictment  for  murder 
found  by  the  grand  inquest,  the  practice  is  to  arraign  and  try 


(<)  2  Hale,  219.    4  Ula.  Com.  341.  (y)  6  St.  T.  R.  230.    1  Leach,  36. 

Gro.C.  C.  7.  Burn,  J.  Sessions.  WU-  2  Hale,  219.  n.  b.    4  Bla.  Com.  322. 

liams,  J.  Arraignment.    Dick.  Sess.  n.  2.    Hawk.  b.  2-  c  28.  a.  1.  n.  2. 

160.    4  Harg.  St.  Tr.  778.  Cro.  C.  C.  8.  9.   Williama,  J.  Arraign- 

(w)2   Hale,  119.    Cro.   C.  C.  7.  ment.    4  Harg.  St.  Tr.  697. 

Bum,  J.  Sessions.     Williams,  J.  Ar-  (z^  1  L(>ach.  102. 

raignment.     Dick.  Seas.  160.  (a)  1  Leach,  146. 

(w)  4  Harg.  St.  Tr.  778.  {b)  2  Hale,  220.    Hawk.  b.  2.  c.  2«. 

(x)  2  Inst.  315.  3  Inst.  34.  2  Hale,  8. 1. 

119.    Hawk.  b.  2.  c.  28.  8.  1.    Kel.  (e)  2  Hale,  221,2. 
10. 


AND  INCIDENTS.  285 

the  prisoner  at  the  same  time  upon  both  of  them,  and  to  indorse 
the  acquittal  or  attainder  upon  both  presentments,  {d)  But  if 
be  be  arraigned  upon  the  latter  only,  there  ought  to  be  an  entry 
of  cesset  processus  upon  the  former,  as  to  the  prisoner,  or  other- 
wise he  may  be  prosecuted  to  outlawry,  (e)  It  seems  that  if,  after 
arraignment,  the  prisoner  by  consent  withdraw  his  plea  of  the 
general  issue,  and  plead  to  the  jurisdiction,  he  may  afterwards  be 
again  arraigned  upon  the  same  indictment,  and  the  former  arraign- 
ment is  no  answer.  (/)  Where  several  defendants  are  to  be 
charged  lipon  the  same  indictment,  they  should  be  all  arraigned 
together  on  the  first  day  before  any  of  them  are  brought  to  trial, 
and,  on  the  next  day,  proceed  to  trial  with  one  or  more  of  them 
together,  as  shall  be  found  most  convenient  for  the  purposes  of 
justice,  (g) 

It  seems  to  be  agreed,  that  the  total  want  or  omission  of  the  ar- 
raignment would  be  sufficient  ground  for  reversing  judgment  or 
attainder,  after  they  have  been  pronounced  against  the  defendant, 
even  on  his  own  confession.*  {h)  But  it  is  doubtful,  whether  it  is  [*419] 
absolutely  necessary,  in  case  of  an  appeal  at  least,  to  state  it  on 
the  reconl.  (i)  And  it  is  said,  that  if  it  be  stated  in  the  record, 
that  the  defendant  had  oyer  of  the  indictment,  it  shall  be  intended 
that  he  was  arraigned  formally  upon  it.  {k) 

The  proper  mode  of  stating  the  arraignment  on  the  record  is  in 
this  form,  ^^  and  being  brought  to  the  bar  liere  in  his  own  proper 
person,  he  is  committed  to  the  Marshal,  &c."  And  being  asked 
how  he  will  acquit  himself  of  the  premises,  (in  case  of  felony,  and 
"  of  the  high  treasons,''  in  case  of  treason,)  above  laid  to  his 
charge,  saith,  &c.)  (1)  If  this  statement  be  omitted,  it  seems  the 
record  will  be  erroneous,  (m)  This  does  not  appear  to  have  been 
thought  so  necessary  in  an  appeal,  though  why  the  distinction  should 
arise  appears  uncertain,  (n) 

At  common  law,  the  accessary  could  never  be  arraigned  before  ofihear- 
the  actual  attainder  of  the  principal;  and,  therefore,  where  the  of'f^^cU^ 
attainder  of  the  former  was  prevented  by  his  death,  standing  ob-  pals  and 
stinately  mute,  challenging  peremptorily  above  the  number  allowed  accessaries 
by  law,  being  pardoned,  or  admitted  to  the  benefit  of  clergy,  the 
latter  altogether  escaped  from  justice,  (o)    And  it  was  necessary 
that  the  attainder  of  the  principal  should  be  upon  the  very  same 


(«/)  2  Hule,  221.    1  East,  P.C.  371.  dictment,  M. 

le)  3  Hale,  221.  (0  Hawk.  b.  2.  c.  28.  s.  6.    4  Bla. 

CfJ  Fost.  16,  23.    1    Wils.  157.  Com.  Appx.  III.  post  last  vol. 

Cro.  Car.  147.  (m)  3  Mod.  365.    1  Show.   132. 

iff)  Kel.  &  Hawk.  b.  2.  c.  28.  s.  6. 

(A)  2  Halci  218.    3  Mod.  265.    1  (n)  Hawk.  b.  2.  c.  28.  s.  6. 

Show.  131.    Hawk.  b.  2.  c.  28.  s.  6.  (o)  2  Inst.  183,  4.    Cro.  EIiz.  541. 

Com.  Dig.  Indif  tment,  M.  2  Hale,  222.    Fost.  362,  3.    Hawk.  b. 

(s)  Hkwk   b.  2.  c.  28.  s.  6.  2.  c.  29.  s.  4^.    4  Bla.  C.  323. 

(k)  1  Show.  132.    Coin.  Dig.  In- 
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charge,  in  which  the  accessary  was  included,  (p)  But  it  was  no 
objection  to  the  arraignment  of  the  accessary^  that  the  attainder  of 
the  principal  was  erroneous,  as  none  can  take  advantage  of  that 
circumstance  but  the  individual  against  whom  it  was  pronoanc- 

P420]  ed;  (q)  though,^  if  both  are  attainted,  the  renewal  of  the  attainder 
of  the  latter  reverses  also  that  of  the  former,  (r)  And  it  was  con- 
sidered, that  if  the  principal  were  once  attainted,  whether  after 
conviction  by  verdict  or  outlawry,  his  subsequent  death  or  par- 
don would  not  in  the  least  prevent  the  arraignment  of  the  acces- 
sary. («)  ^  •       ^ 

Notwithstanding  these  exceptions,  which,  in  some  degree,  modi- 
fied the  rule  requiring  the  attainder  of  its  accessary,  its  conse- 
quences became  so  injurious  to  public  justice,  that  it  was  found 
necessary  for  the  legislature  to  remedy  the  mischiefs  it  produced. 
And,  therefore,  the  1  Ann  Sess.  2.  c.  9.  s.  1.  enacted,  that  if  any 
principal  offender  were  convicted  of  felony,  stood  mute,  challenged 
peremptorily  more  than  the  proper  number  of  jurors,  was  pardoned, 
received  the  benefit  of  clergy,  or  was  otherwise  delivered  beitnen 
conviction  and  attainder,  the  accessary  shall  be  arraigned,  tried, 
and  punished,  as  if  the  principal  had  been  actually  attainted*  By 
the  second  section  of  the  same  statute,  receivers  of  stolen  goods  may 
be  punished  as  for  a  misdemeanour  though  the  actual  thief  be  not 
convicted^  and  by  the  5  Ann  c.  31.  s.  6.  the  same  proceedings 
may  be  had  in  this  case,  though  the  principal  be  not  even  taken. 
The  same  provisions  were  also  by  two  recent  acts  (t)  extended  to 
other  things,  not  supposed  to  be  included  in  the  descriptions  of 
former  statutes.  Slill  if  the  supposed  principal  be  so  acquitted  that 
he  may  effectually  plead  autrefois  acquit,  in  bar  to  any  subsequent 
prosecution  for  the  same  charge,  it  is  clear  that  the  accessary  can- 
not be  arraigned;  for  the  maxim  is  ubi  factum  nullum  ibi  fortia 
nulla,  and  there  can  be  no  derivative  guilt  where  there  is  nothiog 
from  whence  it  could  have  its  origin,  (ti) 

[!*^421]  Formerly,"^  it  seems,  that  the  accessary  could  never  be  arraigned 
before  the  appearance  of  the  principal;  but  now  it  is  the  better 
opinion  that  he  may  be  called  upon  to  answer  and  plead^  though 
the  trial  cannot  proceed  further,  except  in  those  cases  which  we 
have  already  noticed,  (w)  But  where  there  are  several  principals 
and  the  defendant  is  indicted  as  accessary  to  one  only,  the  non- 
appearance of  the  rest  will  be  no  bar  to  his  convictiod,  if  his  own 
principal  have  appeared  to  the  charge  {x)     It  has  however  been 


(/»)  2  Inst   184.    Plowd.   98,   9.  (0  22  Geo.  II f.  c.  5a    39  Geo.  IT. 

Hawk.  b.  2.  c.  29.  s.  39.  c.  30. 

(q)  9  Co.  Uep.  119.    2  Inst.  184.  («)  4  Co.  Rep.  43.    Hawk.  b.  2.  c 

Hawk.  b.  2.  c.  29.  s.  40.  29.  s.  36. 

(r)  1  Rol.  Abr,  777.    9  Co.  Rep.  (w)  2  Hale,  223.    Hawk.  b.  2.  c. 

119.    Hawk.  b.  2.  c.  29.  s.  40.  29.  s.  45. 

(«}  Cro.  Eliz.  541.    2  Dyer,   120.  (x)  Hawk.  b.  2.c.  29.  8.  46. 
Hawk.  b.  2.  c  29.  s.  42. 


AND   INCIDENTS.  487 

iloubted  whether,  if  be  be  indicted  as  accessaiy  to  several,  and  one  ' 
of  them  only  has  appeared,  whether  be  can  be  tried  before  the  rest 
are  convicted;  but  it  now  seems  agreed  that  he  may  be  so  arraigned, 
and  that  he  shall  be  considered  as  accessary  to  him  who  has  been 
convicted;  though  4he  evidence  prove  him  U>  have  stood  in  that 
relation  of  guilt  to  several,  {y) 

When  the  principal  and  accessary  appear  together,  they  may 
both  be  arraigned  together,  plead  together,  and,  if  both  rely  upon 
the  general  issue,  be  tried  by  the  same  jurors,  (z)  In  tbjs  case, 
the  jury  will  be  charged  to  inquire  first  respecting  the  guilt  of  the 
principal,  and  afterwards  that  of  the  accessary;  and  that  if  they 
think  the  former  innocent,  the  latter  must,  of  course,  be  acquit- 
ted, (a)  If,  however,  the  principal  plead  in  abatement  or  bar, 
instead  of  answering  to  the  felony,  the  arraignment  of  the  acces- 
sary will  be  dela3'ed,  until  after  tbe  determination  of  the  collateral 
objection.  (6)  And,  upon  tbe  trial,  the  accessary  is  fully  at  liberty 
to  dispute  the  guilt  of  the  principal,  even  though  he  has  been  pre- 
viously* convicted,  and  by  establishing  his  innocence,  proves  his  p432] 
own.  (c)  Where,  upon  the  same  trial,  the  principal  and  accessary 
ore  severally  convicted,  judgment  should  be  first  pronounced  on 
the  former,  and  afterwards  on  the  latter,  (d) 

If  there  be  two  indictments  against  the  same  person  for  the  same  Of  arraign- 
offence,  as  for  murder  and  manslaughter,  in  respect  of  the  same  "^^"*  "P^'* 
death,  or  an  inquisition  of  the  coroner,  and  an  indictment  found  dictroents. 
by  the  grand  jury,  the  proper  course  is  to  arraign  him  u|)on  both  at 
the  same  time,  and  to  indorse  this  acquittal  or  attainder  on  them, 
that  he  may  not  again  be  disturbed  by  another  proceeding,  (e)  For 
if  he  be  arraigned  upon  one  only  and  acquitted,  he  must  be  tried 
upon  tbe  other,  and  plead  his  former  acquittal.  (/)     But  if  the 
prisoner  be  arraigned  upon  the  indictment  only,  there  ought  to  be 
an  entry  of  cesset  processus  on  the  coroner^s  inquest,  for  otherwise 
the  prisoner  might  be  outlawed  upon  it.  (g)     If  however  the  same 
man  be  indicted  for  various  robberies,  committed  upon  several 
persons,  he  may  be  severally  arraigned  and  tried  upon  each  indict- 
jnent,  in  order  that  the  parties  injured  may  obtain  the  restitution  of 
their  goods  they  are  entitled  to  under  the  statute,  (h) 

Such  is  the  most  usual  course  of  proceeding  upon  tbe  arraign-  Ofthe  inci- 

dents  of 


(y)  9  Co.  Rep.  119     1  FI  ile,  624.  Il.iwk.  b.  2.  c  29.  s.  47.  n.  4.    4  Rla. 

Fos<.  361.    Hawk.  b.  2.  c  29.  s.  46.  c.  324. 

(«)  2  Insi.  184.     1  Hale.  624-    2  (d)  1  Hale,  625. 

Hale,  223, 4.    Hawk.  b.  2.  c.  29.  s.  47.  (e)  1  Kast,  P.  C.  371.     1  Salk,  382. 

4  Bla  Com.  323.  2  Hale,  221.    Com.  Dig.  ludicimcnr, 

(a)  2  Inst  184.    9  Co  Hep.  119.  I  M.     Ante,  164. 

Hate,  624, 5.    2  Hale,  222.  3.    Huwk.  (/)   1  Salk.  382.    Com.  Dig.  In- 

b.  2-  c.  29.  s.  47.    Post.  360.  dictment,  M. 

(A)  2  Inst.  184.     Hawk.  b.  2.  c.  29.  (sr)  2  Hale,  221. 

i.  47.  (A)  21  Hen.  VIII.  c.  11.    Hawk.  b. 

(c)  Fort.  365,  121.     1. Leach,  238.  2.  c  28.  s  7. 
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identity  (*) 

|*423| 


Pleading 
in  abate- 
ment. 


[*424] 

Of  stand- 
ing mute. 


ment  of  the  prisoner.  But  there  are  several  incidents  which  some- 
times arise  in  this  stage,  which  give  a  different  direction  to  the 
prosecution,  and  which  we  must  here  consider.  Instead  of  plead- 
ing not  guilty,  and  putting  himself  upon  his  country  as  he  usually 
does,  he  may  deny  that  he  is  the  person  intended — plead  in  abaie- 
ment — stand  mute— or  confess  that  he  is  guilty. 

When*  the  prisoner  denies  that  he  is  the  same  person,  being 
brought  in  upon  a  former  attainder  or  otherwise,  he  must  state 
that  objection  ore  tenus  to  the  court,  to  which  the  attorney-ge- 
neral will  reply,  verbally,  that  he  is  ready  to  prove  him  so,  and 
a  venire  will  be  ordered  to  try  that  issue  returnable  mstcaUer.  (i) 
Where  this  plea  is  expected,  the  sheriff  ought  to  have  a  jury  ready 
in  order  to  try  the  issue,  (k)  And  the  court  will  not  put  off  the 
trial  of  this  point,  on  the  application  of  the  defendant,  unless  it  be 
uncertain  what  he  ought  to  plead,  or  very  strong  ground  be  shown 
them.  ({)  Nor  is  it  proper,  in  this  case,  for  the  crier  to  make 
proclamation,  (m)  It  seems,  'that  if  a  defendant  be  brought  in, 
upon  an  allegation  that  he  has  been  attainted,  and  stands  mate, 
this  trial  of  identity  shall  be  taken,  unless  be  has  been  either 
actually,  or  by  bail,  in  the  custody  of  the  court  from  the  time  of 
his  former  arraignment,  and  he  will  not  be  concluded  by  the  re- 
turn of  the  sheriff  upon  a  cepi  corpus,  (n)  Where  he  is  arraigned 
for  the  original  offence,  and  pleads  thus,  if  the  issue  be  found 
against  him  he  must  answer  over  to  the  felony;  but  if  he  has  been 
formerly  attainted,  then  nothing  remains  but  to  award  execution 
against  him.  (o) 

When  the  defendant  has  any  matter  to  plead  in  abatement,  as 
misnomer,  autrefois  acquit,  a  pardon,  &c.  this  is  the  proper  time 
for  him  to  introduce  it  before  he  pleads  to  the  felony,  (p)  But 
.there  are  instances  of  his  being  permitted,  as  a  matter  of  favour, 
after  the  plea  otnotguiUy  has  been  recorded,  to  withdraw  it  and 
plead  to  the  jurisdiction,  (q)  The  nature  and  mode  of  this  descrip- 
tion* of  pleading  will  be  considered  hereafter,  when  we  take  a 
general  view  of  the  pleadings  upon  the  indictment,  (r) 

When  the  prisoner  upon  his  arraignment  totally  refuses  to  an- 
swer, insists  upon  mere  frivolous  pretences,  or  refuses  to  put  him- 
self upon  the  country  after  pleading  not  guilty,  he  is  said  to  stand 
mute,  (s)     But  if  he  demurs,  or  challenges  peremptorily  more  than 


(f)  Post.  41.  1  Bla.  Rep.  4.  2 
Burr.  1810.    1  Burr.  638,  9. 

(k)  1  Burr.  638,  9. 

(/)  3  Burr.  1811.  1  Bla.  Rep.  4. 
Post.  41. 

(»«)  S  Burr.  1811. 

In)  2  Hale,  402. 

(o)  Post.  43. 

C/»)  2  Hale,  219.    Cro.  C.  C.    9. 


Wiliiams,  J.  Arraignment.  Dick. 
Sess.  161. 

(q)  1  VVIJs.  157. 

(»')  See  chapter  post. 

(«)  2  Dyer,  241.  b.  Keilw.  7a  2 
Inst.  178.  2  Hale,  316,  7.  4  Bla. 
Com.  324.  Hawk.  b.  2.  c.  38.  s.  1. 
Burn,  J.  Mute.    Williams^  J.  Mute. 


*  See  form  of  entry  of  trial.  4  Bla.  Com.  Appx.  V.  post  last  vol. 
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Ifae  number  of  juro^rs  allowed  by  law,  he  will  not  be  regarded  as 
having  stood  mute  by  reason  of  his  obstinacy  in  the  one  case,  or  his 
subsequent  silence  in  the  other,  (t)  If  he  is  wholly  silent,  an  in- 
quest must  beimpanneled  to  inquire  whether  he  is  obstinately  mute, 
or  dumb,  ex  visiiatione  Dei^  which  may  be  by  the  oath  of  any  twelve 
persons  who  may  happen  to  be  present  («)  But  aAer  an  issue 
has  been  joined,  if  the  prisoner  stand  mute,  while  the  jury  are  in 
court,  the  investigation  may  be  taken  before  them,  if  circum^ 
stances  render  it  requisite,  {w)  If  they  return  that  he  is  dumb, 
ex  visitatione  Dei,  {x)  the  court  will  use  every  means  to  convey 
to  him  information  of  the  nature  of  the  arraignment,  and  if  he  be 
incapable,  in  any  way,  of  expressing  his  desires,  the  clerk  of 
arraigns  will  enter  for  him  a  plea  of  not  gtiiAy,  and  the  trial  will 
proceed  as  if  he  had  pleaded,  (y)  In  this  case,  it  is  the  duty  of 
the  court  to  examine  all  the  proceedings  with  a  critical  eye,  to 
take  every  fair  advantage  on  behalf  of  the  prisoner,  and  to  render 
him  every  possible  service  consistent  with  the  rules  of  the  law.  (z) 
It  has  been  said,  that  a  doubt  exists  whether  supposing  him,  unaer  [*4251 
these  circumstances,  to  be  found  guilty  of  a  capital  offence,  judg- 
ment of  death  can  be  pronounced  against  him;  (a)  but,  it  is  clear, 
that  sentence  of  inferior  penalties,  as  transportation,  may  be  passed 
and  carried  into  execution,  (6)  and  it  would  be  absurd  to  require 
the  formalities  of  a  trial,  and  to  demand  the  utmost  caution  in  the 
proceedings,  if  the  whole  were  a  mere  idle  ceremony,  by  which  no 
end  was  to  be  effected. 

If  the  prisoner  answer,  but  merely  foreign  to  the  purpose,  and 
refuse  regularly  to  plead  so  as  to  warrant  his  trial,  it  is  evident 
there  can  be  no  occasion  for  any  inquest  of  office,  for  his  obsti- 
nacy and  his  ability  to  speak  are  sufficiently  apparent,  (c)  And 
where  a  man  is  found  to  have  cut  out  his  own  tongue  to  prevent 
his  answering,  he  will  be  regarded  as  obstinately  silent,  {d)  When 
the  defendant  is  found  to  be  obstinately  mute  in  case  of  high  trea- 
son, he  will  be  regarded  as  convicted,  and  receive  the  same  judg- 
ment as  if  he  had  confessed  the  accusation,  (e)  And  this  has  also 
always  been  the  case  in  petit  larceny,  and  all  other  offences  below 


(0  Hawk.  b.  2.  c.  30.  s.  2,  3.  3 
Inst.  327.    Williams,  J.  Mute. 

(tt)  ll^ach, 452.  2  Hale,  2ir.  2 
Inst.  177,  8.  Rast.  Ent.  385.  Hawk. 
b.  2.  c.  30.  ji.  5.  Williams,  J.  Mute. 
See  form  of  swearingthe  jup>',4  Bis. 
C.  328, 329.  1  Leach,  183, 451,  2,  3. 
Cro.  C.  C.  484.  Williams,  J.  Mute, 
post  last  vol. 

(w)  Hawk.  b.  2.  c  30.  s.  5. 

(x)  See  form  of  finding.  1  Leach, 
184,  452, 3.     Post  last  vol. 

Of)  1  Leach,  452. 

(x)  1  Leach,  452.    2  Inst.  177.    8 

€rim»  Lait. 


Hawk.  b.  2.  c.  SO.  s.  7.  4  Bla.  Com. 
324     Williams,  J.  Mute. 

(a)  2  Hale,  317.  4  Bla.  Com.  324» 
5.  1  Leach,  153.  n.  a.  Williams,  J. 
Mute. 

m  1  Leach,  451.  2. 

(c)  Hawk.  b.  2.  c.  30.  s.  6. 

Id)  2  Inst.  178.  4  Bla.  Com.  325. 
Williams,  J.  Mute. 

(e)  Dyer,  205.  a.  Skin.  14.  5.  Sav. 
56.  Kel.  S7.  3  Inst.  14.  2  Inst.  177. 
2  Hale,  317.  Hawk.  b.  2.  c.  30.  s.  9. 
4  Bla.  Com.  325.    Wilms.  J.  Mute. 


YOL.    |L 


0   0 


290  OF  THE  ARlLAIGNJfEIVT 

the  degree  of  capital.  (/)  So  that  in  the  highest  and  lowest  de- 
scription of  crimes,  the  rule  has  always  been  similar;  and  in  both, 
an  obstinate  silence  has  alwqrs  been  regarded  as  a  conviction. 
And  the  same  principle  was  by  statute  applied  to  murder  and 
other  bloodshed,  within  the  verge  of  his  majesty's  palaces,  (g) 
In  all  other  felonies,  however,  the  punishment  of  peine  Jorie  et 

P426]  dure  was,  until  lately,  denounced  as  the  consequence*  of  an 
obstinate  silence.  The  greatest  caution  and  deliberation  were  in- 
deed to  be  exercised  before  it  was  resorted  to;  and  the  prisoner 
was  not  only  to  have  ^^  trina  admomtio^'^  but  a  respite  of  a  few 
hours,  and  the  sentence  was  to  be  distinctly  read  to  him,  that  he 
might  be  fully  aware  of  the  penalty  he  was  incurring,  (h)  And 
if  the  felony  were  one  for  which  the  benefit  of  clergy  might  be 
allowed  him  on  his  prayer,  the  court  would  allow  it  though  it 
were  not  praye(|,  and  that  after  as  well  as  before  judgment  (i) 
And  it  is  even  said,  that  the  court  ought  to  examine  witnesses  to 
show  a  probability  of  his  guilt,  before  they  proceed  to  this  extre- 
itiity;  {k)  though  this  does  not  appeW  to  be  of  absolute  necessity, 
and  no  entry  of  the  investigation  need  appear  on  the  record.  (I) 
If,  on  such  an  inquiry,  the  evidence  against  him  appeared  very 
slight,  it  seems  that  he  could  only  be  fined  and  imprisoned  for  a 
contempt  of  the  process  of  justice,  (m) 

The  sentence  of  penance  which  was  pronounced  against  those 
who  thus  added  contumacy  to  guilt,  was  indeed  exceedingly  dread- 
ful. They  were  to  be  remanded  to  prison,  and  there  placed  in 
some  low  and  dark  room,  laid  on  the  back  with  scarcely  any  cover- 
ing, and  iron  weights  more  heavy  than  they  could  bear  placed 
upon  them.  In  this  situation,  they  were  to  receive  no  sustenance 
the  first  day  but  three  morsels  of  the  worst  bread,  and  on  the  se- 
cond day,  three  draughts  of  standing  water  which  should  be 
nearest  to  the  prison  door,  and  thus  remained  till  they  died;  or,  as 
the  ancient  judgments  ran,  till  they  answered,  (n)  There  are 
slight  variations  in  some  of  the  precedents,  but  they  agree  in  all 

[*4S7]  the  important  particulars'*^  of  thb  infliction,  which  was  intended 
that  the  criminal  should  die  by  famine,  cold,  and  pressure.  (0)  It 
seems  to  be  matter  of  dispute  in  what  manner,  and   at  what 

[period  it  was  first  introduced,  and  whether  it  existed  at  common 
aw,  or  was  created  by  legislative  provision  (p)    The  statute  of 
Westminster  the  first  {q)  directs  notorious  felons  who  will  not  put 


ffj  2  Inst.  177.    Hawk,  b.  2.  c.  (I)  Hawk.  b.  2.  c.  30.  8.  14. 

30.  s.  10.    4  Bla.  Com.  325.     Wil-  tm)  Hawk.  b.  2.  c.  30.  a.  15. 

liams.  J.  Mute.  (n)  2  Inst.  178.    Keilw.  70.    Rtst. 

(S)  33  Hen.  VIII.  c.  12.    2  Hale.  Ent.  385.    2  Hale.  319.     Hawk.  b.  2- 

318.    Hawk.  b.  2.  c.  30.  s.  11.  c  30.  9.  16.  '4  Bla.  Com.  327.   Bum, 

(A)  2  Hale,  320,  1.    4  Bla.  Com.  J.  Mute.    Williams,  J.  Mute. 

325.  (0)  2  Inst.  178. 

(i)  2  Hale,  321.  (p)  2  Inst  178,9.    2Hale,321»2. 

(k)  2  Inst.  177.  2  Hale,  321.  Hawk.  4  Bla.  Com.  327,  8. 

b.  2.  c.  30.  s.  14.  (9)  3  Edw.  I.  c.  12. 
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themselves  upon  the  inquest,  ^^  shall  have  Btrmig  and  hard  canfine- 
menij  as  they  which  refuse  to  stand  to  the  common  law  of  the 
land;''  but  these  words  seem  very  imperfectly  to  express  the  sen- 
tence which  is  set  forth  with  so  horrible  a  minuteness.  Lord 
Coke  and  Hale  therefore  contend,  with  great  force,  that  the  - 
punishment  must  have  existed  before  that  act  was  passed,  and 
that  it  merely  directed  the  persons  who  were  to  become  the  ob- 
jects of  its  severity,  (r)  But  Blackstone,  on  the  contrary,  regards 
it  as  altogether  of  statutable  origin,  and  thinks  that  it  was  gra- 
dually introduced  between  the  reign  of  Edward  III.  and  that  of 
Henry  IV.  when  the  last  instance  occurs  of  its  infliction,  {s)  How 
a  cruelty  so  elaborate  could  have  been  introduced,  without  any 
express  statute  to  sanction  it,  seems  exceedingly  obscure,  and  will 
perhaps  warrant  us  in  difl*ering  from  the  learned  commentator, 
and  assigning  it  to  the  earlier  and  darker  periods  of  our  history. 
The  only  cause  which  delayed  its  abolition  until  a  recent  date, 
seems  to  be  that  by  the  refusal  to  plead,  the  criminal  escaped 
conviction,  and  consequently,  his  blood  was  not  corrupted,  nor  his 
lands  forfeited  by  attainder,  (t)  This  penalty  was,  therefore,  pre- 
served in  order  to  compel  the  defendant  to  plead,  that  the  lord 
might  not  lose  his  forfeiture;  and  instances  have  occurred,  in  which 
the  desire  of  preserving  the  estate  to  the  family  has  overcome  the 
fear^  of  torture,  and  induced  him  to  remain  obdurate.  At  length,  [*428] 
however,  by  the  12  Greo.  III.  c.  20.  this  punishment  was  entirely 
abrogated,  and  the  incoqveniences  arising  from  the  refusal  to  answer 
avoided;  for,  by  that  act  it  is  enacted,  that  if  any  person  being  ar- 
raigned on  any  indictment,  or  appeal  of  felony,  or  on  any  indict- 
ment for  piracy,  shall  stand  mute,  or  will  not  answer  directly  to 
the  felony  or  piracy,  he  shall  be  convicted  of  the  offence,  and  the 
court  shall  thereupon  award  judgment  and  execution,  as  if  such 
person  had  been  convicted  by  verdict  or  confession,  and  the  judg- 
ment shall  have  the  same  consequences.  So  that  by  these  pro- 
visions, in  the  case  of  felony  and  piracy,  an  obstinate  silence 
amounts  to  a  conviction,  and  all  the  same  consequences  arise,  as 
if  the  defendant  had  regularly  pleaded.  Since  this  act  two  in- 
stances have  arisen  in  which  the  prisoner  has  remained  obsti- 
nately silent,  and  has  received  sentence  and  execution,  as  if  the 
jury  had  found  him  guilty,  (u)  It  has  been  observed,  that  it 
might  have  been  a  greater  improvement  of  the  law,  if  the  pri- 
soner's silence  had  been  considered  as  equivalent  to  a  plea  of  not 
guilty,  rather  than  as  a  confession,  and  as  if  a  trial  had  taken 
place,  {w)  and  we  have  seen^  that  the  legislature  have  in  prose- 
cutions for  misdemeanours  in  the  King's  Bench,  authorized  the 
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r)  3  Inst.  178,  9.    2Uale,  321,  2.  (m)  4  Bla.  Com.  328.  n.  4w    ILeacb, 

9)  4  Bla.  Cora.  327,  8.  185.  id.  note  a.  453,  note  a. 

(t)  2  Hale,  319.    Bro.  Abr.  For-  (w)  4  Bla.  C.  329.     15  Edit.  n.  4. 

feiture,  64.  id.  Appeal,  64.   Hawk.  b.  and  see  Hawk.  b.  2.  c.  30.  s,  9,  10, 

3.  c.  30.  f.  19.  11,  12,  13,  14. 
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prosecutor  to  plead  for  the  defendant,  and  proceed  to  trial  where 
the  defendant  neglects  to  plead,  (x) 

The  last  incident  of  the  arraignment  is  confession.  This  inaj 
be  either  express  or  implied.  An  express  confession  of  the  indict- 
ment, is  where  the  party  pleads  guilty^  and  thus  directly  in  the 
face  of  the  court,  confesses  the  accusation,  (y)  This  is  the  highest 
kind  of  conviction  of  ^  which  the  case  admits,  (z)  It  may  be  re- 
ceived after  the  plea  of  not  guilty  is  recorded,  even  in  case  of 
high  treason,  and  the  entry  will  be  made  "  relictd  ffer^icaHom  cf^- 
novU  indictamentum^'*^  (a)  and  when  this  is  done,  nothing  remains 
for  the  court  but  to  pronounce  judgment.  (6)  But  in  the  King's 
Bench,  the  court  do  not  on  a  confession  in  a  capital  case  give 
judgment  immediately,  and  four  days  are  allowed  in  term,  if 
there  be  so  many,  for  a  motion  in  arrest  of  judgment,  (c)  And 
the  courts  are  very  reluctant  to  receive  and  record  such  confes- 
sions, especially  where  the  punishment  is  capital,  and  will  fre- 
quently, out  of  tenderness  to  the  life  of  the  subject,  advise  the 
prisoner  to  retract  it,  and  plead  not  guilty,  (d) '  And  where  he 
freely  in  court  discloses  the  facts  of  his  case,  and  demands  the 
opinion  of  the  judges  whether  they  amount  to  felony,  upon  which 
they  reply  in  the  afiBrmative,  they  will  refuse  to  record  the  dis- 
closure, and  admit  him  to  the  full  advantage  of  a  trial  upon  the 
evidence  Of  the  witnesses,  (e)  In  a  smaller  offence,  however,  as 
a  case  of  assault,  it  may  be  advisable  to  confess  the  indictment, 
as  the  defendant  may  afterwards  produce  affidavits  to  show  that 
the  prosecutor  made  the  first  assault,  which  he  cannot  do  after 
conviction.  (/)  And  it  is  usual  for  the  party  indicted  to  give 
notice  (g)  to  the  prosecutor  that  he  intends  to  plead  guilty  to  the 
indictment,  upon  which  the  latter  attends  the  court  with  his  wit- 
nesses and  gives  evidence  of  the  nature  of  the  offence,  and  the 
latter*  will  also  be  allowed  to  produce  his  affidavit  in  mitigation 
of  the  punishment;  which  affidavit  is  to  be  stamped  in  the  court 
of  King^s  Bench,  but  not  at  the  sessions  ;  and  if  the  prosecutor 
does  not  appear,  the  court  will  set  a  small  fine  on  the  defendant 
and  discharge  him.  (^)  And  in  case  of  a  trifling  misdemeanour, 
the  defendant  may  confess  by  the  clerk  in  court  who  will  submit 
in  his  absence  to  a  fine,  but  where  corporal  punishment  is  to  be 


{x)  Ante,  412.    48  Geo.  HI.  c.  58, 

8.   1. 

(y)  Hawk.  b.  2.  c.  31.  8.  1.  Bum, 
J.  Confession.  Williams,  J.  Confes- 
sion. 

(z)  2  Hale.  225.  Hawk.  b.  2.  c.  31. 
g.  1.  Burn,  J.  Confession.  Williums, 
J.  Confession. 

(a)  4  Harg.  St.  Tr.  778,  9.  Hawk, 
b.  2.  c.  31.8.  1. 

{b)  Comb.  364.  Com.  Dig.  Indict- 
jnent,  K.  4  Bia.  Com.  329.  Cro.  C. 
C.  7.  Form  of  Confession.  4  Harg*. 
f  St.  Tr.  778, 9.  post  last  vol. 


(c)  4  Harg.  8t.  Tr.  779.  See  form 
of  proceeding^  to  judgment.  4  Hai^g. 
St.  Tr.  779.   Post  last  vol. 

id)  2  Hale,  225.  Hawk.  b.  2.  c,  31. 
s.  2.  4  Bla.  Com.  329.  Burn,  J.  Coo* 
fession.     Williams,  J.  Confession. 

(e)  2  Hale,  225.  Hawk.  b.  2.  c  31. 
s.  2.    Com  Dig*  Indictment,  K. 

(/)  1  Salk.  bSy  6.  Com.  Dig.  In- 
dictment, K. 

{g)  1  Leacb,  111,  2.  See  foim, 
Toone,  393.    Post  last  rol. 

(A)  Cro.  C.  C.  22. 
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inflicted,  he  must  be  present  at  the  time  the  judgment  is  given,  (t) 
Sometimes  in  case  of  mere  personal  and  trifling  injuries,  the  pro- 
secutor and  defendant  agree  in  private,  the  latter  comes  into  court 
and  pleads  guiltj  to  the  indictment,  and  upon  proving  a  general 
release  given  by  the  former,  submits  to  a  small  fine  for  the  breaclr 
of  the  peace  which  his  conduct  has  occasioned,  {k)  Thus  also 
the  defendant  may,  after  traversing  the  indictment,  come  in  and 
withdraw  his  plea  of  not  guilty,  and  confess  without  entering  his 
traverse,  either  on  an  agreement  with  the  prosecutor,  or  on  giving 
him  proper  notice  of  his  intention.  (I)  And  in  oases  of  common 
assault  where  the  parties  agree  before  the  indictment  is  tried,  it  is 
said  to  be  the  usual  course  at  the  Middlesex  Sessions  for  the  pro- 
secutor to  give  a  written  acknowledgment  that  he  is  satisfied;  and 
upon  the  affidavit  of  any  person  who  saw  him  sign  such  acknow- 
ledgment, the  court  will,  on  motion  of  the  defendant,  discharge 
his  recognizance,  (m)  And  on  an  indictment  for  neglecting  to 
repair  a  highway,  the  defendant  may  confess;  and  upon  affidavit 
that  the  way  is  repaired,  may  submit  to  a  small  fine:  (n)  but  a 
party  indicted  for  not  repairing, a  road  which  he  was  bound  to  re- 
pair ratione  tenuras  cannot  do  this  without  paying  costs,  though  a 
parish*  need  not  pay  them,  (o)  In  the  higher  description  of  r*431l 
offences  when  the  defendant  pleads  guilty,  the  clerk  writes  on  the 
indictment  the  word  ^^  confesses,^^  and  he  is  set  aside  until  the  time 
of  passing  the  sentence,  {p) 

An  implied  confession  is  where,  in  a  case  not  capital,  a  defendant 
does  not  directly  own  himself  to  be  guilty,  but  tacitly  admits  it  by 
throwing  himself  on  the  king^s  mercy,  and  desiring  to  submit  to  • 
a  small  fine,  which  the  court  may  either  accept  or  decline  as  they 
think  proper,  {q)  If  they  grant  the  requesf,  an  entry  is  made  to 
this  effect,  that  the  defendant  ^^  non  vult  contendre  cum  domina 
regina  et  posuit  se  in  gratiam  curiae,"  without  compelling  him  to 
a  more  direct  confession,  (r)  The  difference  in  effect  between  an 
implied,  and  an  express  confession  is,  that  after  the  latter,  not  guilty 
cannot  be  pleaded  to  an  action  of  trespass  for  the  same  injury;  («) 
whereas  it  may  at  any  time  be  done  after  the  former,  {t)  But  no 
confession,  however  large  and  explicit,  will  prevent  the  defendant 
from  taking  exceptions  in  arrest  of  judgment  to  faults  apparent  in 
the  record;  for  the  judges  must  ex  officio  take  notice  of  them,  and 
any  one,  as  amicus  curice,  may  point  out  the  exceptions,  (ti) 


(0  1  Salk.  55,  400.  6  Mod.  16. 
Com.  Dig^.  Indictment,  R. 

(ib)  Dick.  SeM.  156.  Cro.  C.  C. 
21.     1  Uach,  111. 

(/}  1  Uach,  111,  2. 

(m)  Cro.  C.  C.  21. 

(n)  C.  r.  R.  619,  635, 637.  3  Salk- 
393.  1  Bla.  R.  602.  Uick.  Sess. 
140,1. 

(o)  1  Bla.  Rep.  291,  602.  :3  Salk. 
393.    6T.  R.  619. 

{p)  Cro.  C.  c,  r. 

(9)  Hawk.  Ito  2.  c.  31.  s.  8.    Com. 


Dig.  Indictment,  K  Burn,  J.  Con- 
fession.   Wilii:im8,  J.  ConfcKsion. 

(r)  Hawk.  b.  2.  c.  31.  s.  3.  Comb. 
19.  ISiilk.  55.  Williams,  .r  Confes- 
sion.  Fonn  of  Confession,  posuit,  &c. 
1  Salk.  55.     Post,  last  vol. 

(*)  1  Salk.  55,  Hawk.  b.  2.  c.  31. 
8. 1.  Com.  Dig.  Indictment,  K.  Wil- 
liams, J..  Confession. 

(0  1  Salk.  55.  Hawk.  b.  2.  c  31. 
s.  3.    Com.  Dig.  Indictment,  K. 

(ti)  Hawk.  b.  2.  c.  31.  s.  4.  Wil- 
Iwas,  J.  Confession. 
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CHAPTiER  XI 


OF  THE  RULES  TO  PLEAD  AND  PLEADINGS  UPON 

INDICTMENTS. 


Of  the        As*"  in  capital  cases  the  prisoner  is  compelled  to  aDswer  imme- 
1^^^^^      diately,  there  is  no  rule  given  either  to  plead  or  join  in  demurrer.(aj 
^P4321    ^"^  ^^  prosecutions  for  misdemeanours  in  the  King^s  Bench,  either 
'-        ^    originally  commenced  there,  or  removed  into  that  court  by  certio- 
rari, two  four  day  rales  to  plead  are  given,  and  then  a  peremptory 
rule  is  applied  for,  after  wnich  if  there  be  a  demurrer,  one  four 
day  rule  is  given  to  join  in  the  demurrer,  and  then  a  peremptory 
rule  is  granted.  (&)     And  upon  a  respondeas  ouster  the  defendant 
usually  has  four  days'  time  to  plead,  though  this  is  in  the  discretion 
of  the  court,  (c)    And  it  is  the  practice  of  the  Crown  Office,  after 
the  two  four  day  rules  have  expired,  to  move  for  a  peremptory  rule, 
P43S]    gi^iug  in  town  causes  till  the*  next  day,  and  in  the  country  ten 
days  to  plead.    In  subsequent  stages  of  pleading  only  one  four  day 
rule  is  given,  after  which  the  peremptory  rule  is  moved  for,  which, 
in  general,  allows  four  days  in  addition,  {d)    If  this  motion  be  not 
made  by  the  prosecutor  in  term  time,  the  defendant  will  not  be 
compellable  to  plead  before  the  term  ensuing,  (e)     But  it  is  said 
that,  in  vacation,  the  peremptory  rule  is  not  requisite.  (/)    When 

(a)  6  Harg.  St.  Tr.  238,  241.    6  6  East,  588.    Post,  last  vol. 
East,  587.  (c)  Corab.  19.    Tidd,  5  Ed.  647. 

(6)  6  East,  587.    6  T.  R.  595.  n.  b.         Id)  6  Bast,  586.  n.  c. 
Comb.  19.    Skin.  217.    See  form  of         (e)  6  T.R.594. 
peremptory  rule  to  join  in  demurrer.         ffj  6  East,  586.  n.  c. 

*  See  form,  post  last  vol 
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the  motion  must  be  made  it  is  merely  a  matter  of  course,  and  the 
rule  is  drawn  up  and  served  bj  the  prosecutor's  clerk  in  court  upon 
the  defendant's,  who  gives  notice  thereof  to  the  solicitor  by  whom 
the  defence  is  conducted,  (g)  During  this  interval,  the  defendant's 
elerk  in  court  usually  enters  the  plea,  as  on  its  expiration,  if  none 
be  put  in,  the  prosecutor  is  entitled  to  sign  judgment  by  default, 
which  the  defendant  is  sometimes  inclined  to  suffer  in  order  to  save 
the  expense  of  a  trial,  and  mitigate  the  punishment,  {h)  If  a  judg- 
ment by  default  has  been  regularly  signed,  the  court  have  refused 
to  set  it  aside,  at  the  instance  of  the  defendant  even  upon  payment 
of  costs,  pleading  the  general  issue,  and  taking  short  notice  of  trial 
as  is  often  done  in  civil  suits,  (i)  It  is  said  that  where  a  great 
number  are  jointly  indicted  as  lor  a  riot,  that  in  order  to  save  the 
expense  of  all  of  the  defendants  pleading,  the  prosecutor  may  in 
the  King's  Bench  be  required  by  rule,  to  fix  upon  two  or  three  of 
the  defendants  and  to  proceed  to  trial  against  them,  the  others 
entering  into  a  rule,  that  if  the  defendants  who  plead  are  found 
guilty,  they  will  also  plead  guilty,  {k) 

We  come  now  to  consider  the  various  modes  by  which  a  de-  Modes  of 
fendant  may  place  on  the  record  his  objection,  or  answer  to  the  ple*<lhig. 
charge  alledged  against  him.  The  following*  is  a  general  outline  [*4S4] 
of  these  matters  in  the  order  in  which  they  naturally  arise.  (/) 

1  Pleas  to  the  jurisdiction. 

2  Demurrers. 

3  Dilatory  pleas. 

1  Declinatory  of  trial. 

2  In  abatement. 

4  Pleas  in  bar  of  the  indictment.  \ 
1st.  Mixed  of  record  and  fact. 

1  Autrefois  acquit. 

2  Autrefois  attaint. 

3  Autrefois  convict. 

4  Convict  of  another  felony  and  had  bis  clergy. 

5  Matter  of  record,  pardons,  &c. 
3  Pleas  to  the  matter  of  the  indictment. 

1  Not  guilty. 

2  Special  pleas. 

Before  we  proceed  to  consider  each  of  these  descriptions  of  General 
answers,  or  objections  to  the  indictment,  with  the  proceedings  sub-  qualities 
sequent  to  them,  it  will  be  proper  to  notice  some  of  those  general  ^"es'o?"^ 
qualities  which  apply  to  criminal  pleading;  such  as  the  number  of  criminal 
pleas  admitted,  the  time  of  putting  them  in,  the  amendments  allow-  pleading. 


(^)  Hand,  Prac.  9.  (it)  6  Mod.  212. 

(A)  Hand,  Prac.  9.  (/)  4  Bla.  C.  332.    2  Hale,  236. 

(i)  1  Wils.  163.    Com.  Dig.  Indict-  Hawk.  b.  2.  c.  32.    Bum,  J.  Indict- 

ment,*  N.  ment,  XI. 
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ed,  of  the  withdrawing  one  plea  in  order  to  put  in  another,  and  of 
the  entries  to  be  made  on  the  record. 
Of  the  At  common  law,  there  was  but  one  rule  which  applied  alike  to 

number  of  f>\yi\  g^j  criminal  proceedings,  that  the  defendant  must  rely  upoo 
pleadine     ^"^  ground  of  defence,  and  that  pleading  double  was  never  to  be 
successive  admitted,  (m)  This  strictness  having  been  found  very  inconvenient, 
pleas.         ^as  relaxed,  as  far  as  it  relates  to  civil  actions,  by  4  Aon  c.  16.  s. 
4,  5.,  which  enables  the  defendant,  by  leave  of  the  court,  to  plead 
P4S51    8s  many  matters  as  he  may  think  fit,  but  which**  contains  a  pro- 
viso, (n)  that  nothing  contained  therein  shall  extend  to  any  in- 
dictment or  presentment  of  treason,  felony,  or  murder,  or  any 
other  matter,  or  to  any  action  upon  a  penal  statute;  criminal 
proceedings,  therefore,  remain  under  the  same  restriction  which 
existed  as  to  all  matters  at  common  law,  and  no  more  than  one 
plea  can  be  put  in,  to  answer  any  indictment  or  criminal  informa- 
tion.    In  case  of  felony,  however,  if  the  prisoner  plead  in  bar  or 
abatement,  and  it  be  adjudged  against  him,  he  will  have  liberty  at 
the  same  time,  or  even  afterwards^  to  plead  over  to  the  matter  of 
the  indictment,  as  if  he  had  never  relied  upon  any  other  ground  of 
defence;  for  though  a  man  may  lose  his  property  by  mispleading, 
he  cannot  forfeit  his  life  by  any  technical  nicety  or  legal  error,  (o) 
And  this  exception  to  the  general  maxim  extends  to  cases  where, 
though  the  judgment  is  capital,  the  delinquent  is  admitted  to  his 
clergy,  (p)     But  it  does  not  include  misdemeanours  of  any  descrip- 
tion as  a  matter  of  right]  and,  therefore,  in  these  cases,  if  a 
defendant  plead  in  abatement  or  bar,  and  an  issue  in  fact  thereon 
be  determined  against  him,  he  will  have  totally  lost  the  benefit  of 
a  trial  on  the  offence  itself,  and  sentence  may  be  pronounced,  as 
though  he  had  been  regularly  convicted,  {q)    It  seems,  however, 
to  be  in  the  discretion  of  the  court,  to  allow  him  still  to  plead  not 
guilty,  and  this  they  will  probably  exercise,  when  the  penalty  in- 
curred on  conviction  is  very  severe,  (r) 
Tiroe  of         We  have  already  seen  that  when  the  defendant  has  any  special 
pleading^,    matter  to  plead  in  abatement  or  bar  as  misnomer,  a  former  acquit- 
tal or  conviction,  a  pardon,  &c.  he  should  plead  it  at  the  time  of 
arraignment  before  the  plea  of  not  guilty.  ($) 
Manner  of     In"""  prosecutions  for  felonies,  the  plea  will  be  insufficient  if 
^r*"/i5ufi    pl^^dcd  by  attorney;  {t)   but  we  have  seen  that  a  defendant, 
charged  with  a  mere  misdemeanour,  may  in  the  King^s  Bench, 


(fTi)  2  Eunonous,  141.    Tidd,  669.         (»  SEast,  110. 
1  Chitty  on  Plead.  230.  (q)  8  East,  110»  111,  112.    2  Lord 

(n)  S.  7.  Raym.  922.    Cro.  Eliz.  495.    HAwk. 

(o)  8  East,  110,  237,  8, 9.    2  Hale,  b.  2.  c.  31.  s.  7. 
255,  6.     Fost.  21.    4  Bla.  Com.  338.         (r)  8  East,  110.    6  East,  602. 
Cro.  Eliz.  495.    2   Ld.  Raym.   ^22.         («)  Ante,  p.  422,  3.    2  Hale,  219. 

Hawk.  b.  2.  c.  23.  s.  128,  and  c.  31.  s.  Cro.  C.  C.  9. 
6.    See  form,  2  Hale,  237.  2  Leach,         (/)  Cartb.  SSy  6. 
712,  3. 
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plead  by  aiiornej,  and  is  not  obliged  to  be  penonallj  before  tbe 
court,  (tt)  In  this  case,  also,  where  he  has  a  pardon  to  plead^  he 
is  not  compelled  to  claim  advantage  of  it  kneeling,  as  when  accused 
of  higher  offences,  (v)  If  the  defendant  pleads  a  dilatory  plea,  as 
misnomer  of  the  place  where  he  resides,  he  qnust  annex  an  affida* 
▼it  that  it  is  true,  or  the  court  will  set  it  aside,  {x)  as  wanting  the 
sanction  which  is  required  by  the  statute,  (y) 

Though  indictments  and  appeals  are  excepted  from  the  statutes  Ainending 
of  amendments,  {z)  yet  it  seems  that  pleas  to  them  are  amendable  ^ 
at  common  law;  before  they  are  filed  upon  the  record,  (a)  The 
reason  of  this  distinction  is,  that  the  pleading  is  not  perfected  while 
it  is  only  on  paper,  and  during  the  time  in  which  the  proceedings 
are  only  in  agitation,  the  court  have  a  power  over  them;  but  when 
once  they  are  entered  on  the  roll,  they  can  only  be  altered  by 
virtue  of  some  legislative  provision.  (6) 

When  once  the  defendant  has  pleaded,  he  is  bound  to  abide  by  of  witb- 
the  defence  which  he  has  choson,and  cannot,  as  a  matter  of  right,  ^p^'"^ 
withdraw  it  in  order  to  rely  on  another,  (c)     But  a  plea  of  not  pleading 
guilty  may  be  withdrawn  in  order  to  confess  the  indictment,  and  another. 
as  we  have  seen  already,  the  entry  will  be  relicia  verificatione  in- 
dictamentum  cognovit.  \d)    And  the  court  may  allow  the  defend- 
ant, as  a  matter  of  favour,  with  the  consent  of  the  attorney-general, 
to  withdraw  a  plea  of  the  general  issue,  and*  object  to  the  juris-    [MS7] 
diction  before  which  the  trial  is  to  proceed,  {e)    In  this  case,  if 
tbe  jury  be  sworn,  a  juror  will  be  withdrawn  before  evidence  given, 
the  inquest  discharged,  and  an  entry  made  upon  the  record,  of  the' 
permission  to  alter  the  plea,  and  the  formal  proceedings  by  which 
it  was  effected.  (/)     oo  leave  will,  in  some  cases,  be  granted  to 
the  defendant  to  withdraw  a  plea,  and  enter  a  demurrer  in  its 
room;  (g)  and  bv  leave  a  demurrer  may  be  withdrawn,  (h) 

When  the  defendant  is  in  custody  upon  an  indictment  or  infor-  Of  enter- 
■nation  in  the  King's  Bench,  for  any  offence  not  amounting  to  *"J>  ^^ 
treason  or  felony,  either  by  virtue  of  a  capias  or  Bench  warrant,  the  ^  ^^ 
prosecutor  may,  by  48  Geo.  III.  c.  58.  s.  1.  when  eight  days  have 
elapsed  after  due  notice,  and  a  copj  of  the  indictment  or  informa- 
tion have  been  delivered  to  the  aefendant,  enter  an  appearance 
for  him,  and  a  plea  of  not  guilty,  and '  proceed  to  trial  as  if  he 
were  actually  present.    In  order  to  prevent  oppressictn  by  reason 


(ti)  Ante,  p.  337,  411.  10  East,  83.         (b)  Salk.  47.    3  Burr.  1099. 

(w)  3  Stn.  816.  (c)  1  Sets.  Cas.  383 

(X)  3  Burr.  1617.    3  Stra.  1161.         (<i)  Ante,  429.    Kel.  11.  Com.  Dig. 

Com.  Dig.  Indictment^  L.    Hawk.  b.  Indictment,  K. 

2.  c.  34.  8.  5  &  6.    But  see  s.  7.  of  4 

mnd  5  Ann.  c.  16. 


(tf)lWib.l57.    Foit.  16,31. 
(/)  Post.  17.    See  form  c»*  entiy. 


(y)  4  &  5  Ann.  c.  16.  s.  11.  Fost.  17.  post  last  vol. 
(;r)  Ante,  397.  (^)  3  Smith,  63a    Ham!,  Prac.  40. 

(a)  1  Salk.  47.    Com.  Dig.  Amend-  Cro.  Eliz.  196. 
ment,  3.  c.  L  (A)  Cas.  K.  U.  31. 

Crm,  Law.  vol.  i.  p  p 
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of  exorbitant  fees,  the  i  Heo.  lY.  c.  10.  provides,  that  the  cleik 
shall  take  no  more  than  two  shillings  for  entering  the  plea  and  the 
venire  facias,  though  any  tiumber  of  defendants  be  jointly  indicted. 
I^^Jj^      In  considering  the  nature  of  the  several  pleas  on  which  the  de- 
riadiction    fendant  is  able  to  rely,  we  come  first  to  esamine  those  which  he 
and  pro-     may  offer  to  the  jurisdicium  of  the  court  before  which  the  in- 
ti^mon?*)  ^i^^^^n^  's  preferred,  because  these  are  preliminary  to  any  objec- 
tion to  the  proceedings  themselves,  and  aim  at  invalidating  the 
whole,  and  at  showing  that  there  is  no  necessity  for  any  defence 
on  the  part  of  the  persons  indicted.    They  may  be  successfully 
relied  on,  when  the  court  has  no  cognizance  of  the  crime  alleged 
r#iiQfii    ^^  ^^^  record,  as  where  a  party  was  accused  of  a  rape  at  the  sheriff  ^s 
L  4^J    toum,  or  of  treason*  at  the  quarter  sessions,  (i)    In  general,  any 
objection  to  the  jurisdiction  must  be  pleaded,  and  cannot  be  taken 
advantage  of  under  the  general  issue,  {k)    But  where  a  statute 
directs  that  particular  matter  shall  be  determined  only  within  a 
certain  boundary,  or  by  certain  magistrates,  this  may  be  shown 
under  the  plea  of  not  guilty.  (I)  So  also  where  the  objection  proves 
that  no  court  in  England  can  try  the  indictment,  it  may  be  given  in 
evidence,  without  being  specially  pleaded,  (m)    And  it  has  been 
holden,  that  objections  to  tne  jurisdiction  apparent  on  the  face  of 
the  indictment  by  the  caption,  when  returned  on  a  certiorari  or 
otherwise,  may  be  well  taken  on  demurrer;  (n)  but  if  a  party  be 
indicted  before  justices  at  sessions,  it  should  seem  that  he  may 
plead  specially,  that  the  offence  did  not  arise  within  their  juris- 
diction, though  the  matter  might  be  given  in  evidence  under  the 
general  issue,  (o)    From  the  nature  of  this  plea,  it  must  evidently 
be. pleaded  before  the  general  issue,  because  by  pleading  not  guilty, 
the  defendiint  admits  the  power  of  the  court  to  try  him,  and  refers 
his  cause  to  their  decision,  (p)    But  we  have  seen  that,  by  per- 
mission, the  latter  may  be  withdrawn,  and  the  former  substituted 
in  its  place.  (9) 
Form  of        This  plea  must  not  only  object  that  the  court  before  which  the 
the  plea,    proceedings  are  taken  has  no  jurisdiction  over  them,  but  must  show 
what  court  has  authority  to  proceed  to  try  them;  (r)  for,  if  there 
be  no  other  mode  of  trial,  that  circumstance  will,  of  itself,  give  the 
f*4S9]  Kiog^s  Court  jurisdiction.*    It  is  not  necessary  that  it  should  con- 


ii 


fs)  4  Bla.  Com  333.    3  Hale,  356.  (p)  Fost.  16.    Hawk.  b.  3.  c  34.  s. 

[k)  Fo8t.  16.    Hawk.  b.  3.  c.  38.  8.  4. 

5.  (9)  Ante,  437.    IWils-lST.   FosT, 

;/)  1  East,  353.  16,31. 

^ffl)  6  East,  583.  (r)  6  East,  583.    See  form  of  this 

[n)  1  T.  R.  316.    1  Leach,  435.  plea.    Fost  18.    1  Went   10, 18.    6 

(o)  Trem.  P.  C  371.    1  Chitty  on  East,  584.    Trem.  P.  C  398—189    1 

Fleatiing,  439,  n.  p.  ace.    Trem.  P.  Chitty  on  pleading,  439.  n.  p.  poit 

C.  271.  note  and  Starkie,  393.  semb.  lait  vol. 

contra. 

-(*)  As  to  this  j>Iea  in  general,  see  4  Bla.  Com.  333. 
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elude  bj  aMwering  over  to  the  felonj,  or  put  in  issue  the  facts  of 
guilt  or  innocence,  though  it  may  do  so.  («)  As  this  is  a  dilatory 
plea,  it  seems  necessary  to  add  an  affidavit  of  its  truth,  according* 
to  the  principle  we  have  already  stated,  {t) 

To  this  plea  the  crown  may  demur  or  reply  instanter.  (tt)  And 
if  the  court  determine  against  the  plea,  the  defendant  will  have 
judgment  to  answer  over  to  the  felony.  (»)  But  in  case  of  mis- 
demeanours, no  judgment,  of  respondeas  ouster  is  of  right  de* 
mandable,  when  an  issue  in  fact  is  found  against  the  de- 
fendant, {x)  for  the  decision  operates  as  a  conviction,  though  as  a 
matter  of  favour,  the  defendant  may  still  be  admitted  to  plead  not 

s«i'«y-  (») 

The  next  mode  by  which  the  defendant  may  object  to  the  in*  n.  OfDe- 
dictment.  is  by  demurrer^  a  term  derived  from  dmorare  or  de-  ^'J^Vtx 
mewrer^  and  signifies  that  the  party  will  go  no  further,  because  the 
indictment  or  proceeding  is  defective  in  substance,  or  in  formal 
statement,  (z)  Thus  if  a  man  be  indicted  for  feloniously  stealing 
a  grayhound,  which  is  an  animal  in  respect  whereof  no  theft  can 
be  committed,  the  defendant  may  demur;  for  while  he  admits  the 
taking,  he  may  deny  the  felony,  (a)  But  it  seems  to  be  unsettled; 
whether  he  can  demur  on  account  of  the  omission  or  bad  state* 
ment  of  the  defendant's  name  or  addition,  or  must  plead  it  in 
abatement,  (b)  The  demurrer*^  puts  the  legality  of  the  whole  pro- 
ceedings in  issue,  and  compels  the  court  to  examine  the  validity 
of  the  whole  record;  and,  therefore,  in  an  indictment  removed 
from  an  inferior  court,  if  it  appear  from  the  caption  that  the  court 
before  which  it  was  taken  had  no  jurisdiction  over  it,  it  will  be 
adjudged  to  be  invalid,  (c)  When  once  a  demurrer  is  filed,  the 
defendant  cannot  withdraw  it  without  the  consent  of  the  parties  on 
whose  prosecution  he  is  indicted,  or  at  least  without  the  permission 
of  the  court,  (d)  But  it  is  certain,  he  may  demur  at  any  time  be- 
fore trial  in  cases  of  misdemeanours,  even  after  pleading,  on  his 
solicitor's  obtaining  a  common  side  bar  rule,  from  the  clerk  of  the 


(«)  2  Hale,  256. 

(t)  Ante,  p.  436.  3  Burr.  16ir. 
Hmwk.  b.  2.  c.  34. 8.  5,  6,  7.  Burn,  J. 
Indictment,  XI. 

.  (tt)  Fort.  17/  See  form  of  demur- 
rer and  joinder,  Fost.  19.  Trcm.  P. 
C.  189.  post,  last  vol.  Of  replication, 
4  Wentw.  69.  post  last  vol.  Of  re- 
joinder and  issue,  4  Went.  70.  post, 
last  vol.  1  Went.  34. 

(w)  Trem.  P,  C.  302. 

[x)  8  East,  IIQ.  1. 

y)  6  East,  602. 


(z)  Co.  Lit.  71.  b.  4Bla.  Com.  333, 
4.  Jac.  Die.  Demurrer.  Bum,  J. 
Demurrer.  Williams,  J.  Demurrer. 
Burn,  J.  Indictment,  IX. 

(a)  4  Bla.  Com.  334.  Williams,  J. 
Demurrer. 

(A)  Andrew,  148,  150.  2  Sess.  c. 
315,  148,  150.  2  Hale,  175.  Ante, 
204.  post,  447. 

(c)  1  T.  R.  316.  1  UaCh,  425. 
Andr.  137,  8. 

(d)  Cas.  K.  B.  91.  ante^  437. 


(*)  As  to  demurrers  in  g^eneral,  see  Hawk.  b.  2.  c.  31.  s.  5.  4  Bla.  Com. 
33j,  4  Bum»  J.  Demurrer.  Williams,  J.  Demurrer.  Burn,  J.  Indict- 
roenty  XI. 
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roles,  for  leave  to  enter  a  retraxit,  (e)  On  the  trial  of  a  caprtal 
offence  as  treason,  though  in  strictness,  if  th^  defendant  has  on  his 
arraignment  pleaded  not  guilty,  he  ought  bot  to  object  to  the  in- 
dictment till  after  his  trial,  yet  it  is  not  unusual  to  bear  his  ex- 
ception's before  the  witnesses  are  called;  (/)  and  where  the  parts 
of  an  indictment  are  severable;  as  the  overt  acts  of  treason,  if  one 
or  more  be  imperfectly  stated,  evidence  under  the  statement  may 
be  resisted,  {g) 

As  to  the  form  of  the  demurrer,  {h)  it  seems  that,  in  capital 
cases,  it  may  be  are  tenus  on  which  ever  side  the  objection 
arises,  (i)  It  seems  that  the  defendant  when  indicted  for  felony, 
may  either  demur,  and  at  the  same  time,  plead  over  to  the  felony, 
or  that  he  may  take  the  latter  course  after  the  demurrer  is  found 
against  him.  (k)  If  he  resolves  to  demur,  his  solicitor  procures 
L  ^^^J  and  engrosses  the  demurrer,  and  the  clerk  in  court  in*  the  King's 
Bench  files  and  gives  a  four  day  rule  for  the  prosecutor  to  join  in 
demurrer.  (I)  If  he  does  not  join  at  the  expiration  of  the  time 
thus  allowed  him,  the  defendant  is  entitled  to  have  judgment  en- 
tered up  for  want  of  joinder,  (m)  But,  in  general,  the  prosecutor 
joins  in  demurrer  immediately;  and  ore  tenus  if  the  case  be  im- 
portant, (n)  Upon  this  the  demurrer  book  is  made  up,  and  in 
case  of  misdemeanours,  the  issue  of  law  is  set  down  for  argument. 
The  defendant,  we  have  seen,  is  entitled  to  the  benefit  of  counsel 
to  argue  the  demurrer,  (o)  And  any  counsel  or  seijeant  may,  as 
amicus4;uris,  state  his  opinion  to  the  court  upon  the  insufficiency 
of  the  indictment  (p)  It  seems,  however,  that  where  a  felony  is 
in  question,  the  proceedings  are  more  expeditious,  and  the  court 
proceed  immediately  to  hear  the  arguments  and  examine  the  ob- 
jections; (q)  unless  there  be  difficulty  in  the  case  when  time  for 
argument  may  be  given,  (r) 

It  seems  to  have  been  formerly  doubted  whether,  if  the  de- 
fendant demur  generally  in  case  of  felony,  and  the  indictment  be 
held  to  be  valid,  final  judgment  shall  not  be  immediately  given, 
and  execution  awarded  against  him.  (s)  But  this  doubt  existed 
only  in  the  case  of  a  general  demurrer  concluding  in  bar;  for  it  is 
clear,  that  if  the  demurrer  prayed  judgment  of  the  indictment,  and 


Judgment 
on  Demur 
rcr. 


(<;)  Cro.Eliz.  196.   Hand,  Piac.40. 
(/)  4  lUrg.  St.  Tr.  697,  8,  717  to 

i'g)  4  Hapff. St. Tr.  723 

(h)  See  form  and  joinder.  Hand, 
Prac.383.  lOWentw.475.  post,  last 
vol.    Starkie,  706,  707. 

(i)  Fost.  105.  see  4  Harg.  St.  Tr. 
697,  8.    6  Id.  2J7,  8. 

(k)  8  East,  112.  2  Hale,  257.  4  Bla. 
C  334. 

(I)  Hand,  Prac.  40.    6  East,  583. 

[m)  Hand,  Prac.  40,  41. 

[n)  Fost.  105.  Sec  form  of  Joinder. 


}; 


Fost.  20.  Hand,  Prac.  383,  476^  pos*. 
last  vol.  Of  the  Demurrer  Book.  3 
Lord  Raym.  39  &  post,  last  vol. 

(o)  A  ntp,  407.    2  Hale,  236. 

Ip)  Dalt.  J.  c.  165.  Staiif.  141.  b. 
4  Co.  39. 

(q)  Fost.  20,  105.  6  Harg.  St.  Tr. 
241. 

(r)6Hurg.  St.Tr.241,  2. 

{»)  2  Hale,  315,  ^57.  2  Inst  178. 
ace.  Hawk.  b.  2.  c.  31.  s.  5.  2  Hale, 
225,  257.  4  RIa.  Com.  334.  cont.  & 
see  Slarkie,  297.    2  Leach,  603. 
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that  it  might  be  quashed,  the  prisoner  could  never  be  concluded 
from  pleading  over  to  the  felony,  either  at  the  same  time,  or  after 
the  determination  of  the  legal  exceptions,  {t)  And,  at  the  present 
day,  it  seems  that  the  defendant  shall  have  judgment  of  respondeas 
ouster,  in  every*  case  of  felony  where  hin  demurrer  is  adjudged  P443] 
against  him;  for  we  have  alreadv  seen,  th%t  where  he  unwarily 
discloses  to  the  court  the  facts  oi  his  case,  and  demands  their  ad- 
vice whether  they  amount  to  felony,  they  will  not  record  or  notice 
the  confession;  (ii)  and  a  demurrer  seems  to  rest  upon  the  same 
analogy,  (w)  So  if  the  attorney  general  demur  to  the  defendant's 
plea;  and  it  be  adjudged  against  him,  he  shall  not  be  concluded 
from  a  trial,  but  be  ordered  to  plead  over  to  the  felony,  (x)  But 
in  mere  misdemeanours,  if  the  defendant  demur  to  the  indictment, 
whether  in  abatement  or  otherwise,  and  fail  on  the  argument,  he 
shall  not  have  judgment  to  answer  over,  but  the  decision  will  ope- 
rate as  a  conviction,  (y)  The  reason  of  this  distinction  seems  to 
be,  that  there  can  be  no  demurrer  in  abatement  in  cases  not  capital, 
except  to  a  plea  in  abatement  of  the  same  description;  and,  there- 
fore, every  objection  to  the  indictment  itself  is  in  bar  of  the  ac- 
cusation, (z)  In  case  however  of  judgment  against  the  defendant 
on  a  demurrer,  to  a  plea  in  abatement,  or  to  a  replication  to  such 
plea,  the  judgment  is  respondeat  ouster,  (a) 

These  doubts  relative  to  the  final  judgment  upon  an  unsuc- 
cessful demurrer  to  an  indictment,  have  caused  this  mode  of  ex- 
ception to  be  seldom  resorted  to  in  practice,  in  case  of  indictment 
for  felony,  (fr)  Besides  the  prisoner  will  have  all  the  advantage 
be  could  possibly  obtain  in  this  way,  by  motion  in  arrest  of  judg* 
ment,  after  taking  the  chance  of  a  complete  acquittal,  (c)  And  if 
the  defendant  succeed  in*  his  demurrer  on  any  mere  formal  ex-  [*44S] 
ception,  he  only  obtains  a  little  delay,  for  the  judgment  is,  that 
the  indictment  be  quashed,  and  the  defendant  will  be  detained 
in  custody  until  another  accusation  has  been  preferred  against 
him.  {d)  But  where  the  legal  exception  goes  to  show  that  the 
facts  stated  on  the  record  do  not  amount  to  a  felony,  the  de- 
fendant will  be  altogether  discharged  out  of  custody;  {e)  and  in 
prosecutions  for  supposed  misdemeanours,  especially  when  it  is 
clear  that  no  offence  has  been  committed,  and  the  indictment 


(<)  1  Salk.    59.     Cro.   Eliz.  196. 
Dyt;r,  38,  39.     Hawk.  b.  3  c.  31.  s.  6. 

(ti)  Ante,  p.  429.  2  Hale,  225, 257. 
4  Bla.  Com.  334. 

(vf)  Post.  21.  4  Bla.  Com.  334.  8 
East,  112.  2  Leach,  603.  2  Hale, 
225,  25r.  1  M.  &  S.  184.  Burn,  J. 
Demurrer.  Williams,  J.  Demurrer ; 
but  see  Starkie,  297,  8. 
'  (x)  2  Hale,  257.  Burn,  J.  Indict- 
ment, XI 

(tf)  8  East,  112.    Hawk.b.  2.  c.  31. 
s.  7.    Williams,  J.  Demorrer,  ace.   4 


T.  R.  459,  semb.  contra. 

(z)  1  Salk.  218,  320.  Hawk.  b.  2. 
c.  31.  8.  7. 

(a)  Post.  451.  Trem.  P.  C.  189, 
190.     6  East,  602. 

(b)  2  Leach,  603.  4  Bla.  Com. 
334.  Burn,  J.  Indictment,  XI.  Wil- 
liams,  J.  Demurrer. 

(c)  4  Bla.  Com.  324.  Bum,  J.  In- 
dictment, XI.  Williams,  J.  Demurrer. 

(rf)  Andr.  147. 
(<;)  2  Leach,  600. 
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discloses  the  objeciion,  it  is  then,  with  a  view  to  get  rid  of  the 
prosecution  id  the  earlier  stage  and  to  save  the  trouble  and  ex- 
pense of  a  trial,  more  usual  to  demur  than  in  case  of  indict- 
ments for  felonies.  (/) 

If  the  indictment  contain  two  distinct  and  independent  charges 
for  two  separate  offences,  and  the  defendant  demurs  generally, 
though  one  of  the  offences  be  not  indictable  or  be  insufficiently 
alleged,  there  will  be  judgment  for  the  crown  upon  the  count 
which  is  Taiid,  for  the  indictment  may  be  good  in  part,  though  in 
other  places  defective,  (g)    And  upon  demurrer  to  an  information, 
the  record  may  be  amended  if  found  to  be  defective,  and  this  may 
be  done  even  on  application  at  a  judge's  chambers;  {h)  but  we 
have  seen  that  an  inaictment  itself  cannot  be  amended,  though  the 
caption  may.  (i)    If  an  objection  be  taken  in  a  late  stage  of  the 
proceedings,  when  it  appears  that  a  fatal  defect  occurred  in  the 
earlier  part  of  them,  the  court  will  revert  back  to  the  first  error  and 
give  judgment  against  the  party  by  whom  it  vras  committed,  (fc) 
And  therefore,  if  a  replication  to  a  plea  o&  autrefois  acquit  be 
demurred  to,  and  it  appear  that  the  plea  is  insufficient,  judgment 
[*444J   will  be  given  against  the  defendant**^  notwithstanding  the  insuffi- 
ciency of  the  replication.  (I) 
iii.of  dilA-      All  the  Pleas  which  were  formerly  used  as  declinatory  of  trial, 
tpry  pleu.  y^^^^  either  been  altogether  abolished  or  have  fallen  into  disuse. 
clini^iy     ^  ^^^'  description  was  the  old  plea  of  sanctuary,  which  seems  to 
of  trial.  (*)  have  arisen  and  been  supported  wholly  by  a  superstitious  veneration 
^H^^i!^^   for  places  regarded  as  sacred,  (m)    All  churches,  church  yards. 
nUon/^'   and  places  consecrated  by  the  pope's  bull,  seem  to  have  been  able 
to  afford  this  protection  for  the  fugitive,  (n)     These  places  for  forty 
days  after  the  commission  of  the  offence,  afforded  a  refuge  for  tl^ 
criminal,  unless  accused  of  treason  or  sacrilege,  (o)    The  mode  of 
claiming  this  privilege  was  by  flying  to  the  consecrated  precincts, 
and  within  forty  days  going  in  sackcloth  and  confessing  himself  to 
the  coroner  as  guilty,  with  all  the  particulars  of  his  crime,  and 
taking  an  oath  by  which  he  abjured  the  realm,  and  swore  to  depart 
immediately  at  the  port  assigned  him,  and  never  to  return  without 
leave  of  his  majesty.     By  these  means  he  ensured  his  personal 
safety,  if  he  went  with  a  crucifix  in  his  hand  immediately  to  the 
place  of  embarkation,  (p)  but  his  blood  was  corrupted  and  all  his 

(/)  Aiwir.  137.    1  T.  R.  316.    4  T.  (m)  4  BU  Com.  322. 

R.  778.  (fi)  Keilw.  188,  9.    Hawk.  b.  3.  c. 

(g)  2  Sess.  Cas.  32.  32.  s.  3. 

h)  4  T.  R.  458.  (o)  Keilw.  191.    Hawk.  b.  2.  c.  32. 

[i)  Ante,  297,  335.  s.  4.    4  Bla.  Com.  332. 

[k)  1  M.  &  S.  190.  1  Chitty  on         (/>)  4  Bla.  Com.  332,  3.    3  P.  W. 

Pleading^,  647.  38.  note  B. 

(/)  Id.  ibid. 

(*)  As  to  these  pleas  in  general,  see  Hawk.  b.  2.  c.  32.  per  totum.    4  Bis. 
Com.  332, 3.    Keilw.  188  to  192. 
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goods  and  chattels  forfeited  to  the  crown.  (9)  The  plea  of  sanc- 
tuary arose,  therefore,  when,  during  the  interval  of  lorlj  days,  the 
offender  was  taken  and  arraigned  for  the  felony.  This  absurd  im- 
mnnity  was  greatly  narrowed  by  21  Hen.  YIIl.  c.  19.  and  32  Hen. 
y III.  c.  12.  And  by  the  2 1  Jac.  1.  c.  28.  was  altogether  destroyed, 
so  that  it  would  at  the  present  day,  be  merely  superfluous  to  enter 
into  any  further  discussion  relative  to  its  nature  and  requisites. 

The*  other  species  of  declinatory  plea — ^ihe  beneflt  of  clergy—  Benc6t  of 
has  fallen  into  disuse.     For  as  the  defendant  is  equally  entitled  to  [i^ki 
receive  it  afier  conviction,  it  is  preferable  to  wait  till  that  time,  \        ^ 
and  so  take  the  chance  of  an  acquittal,  (r)    It  is  now  always  prayed 
immediately  before  sentence;  and,  therefore,  we  shall  postpone  the 
consideration  it  demands  until  we  eiamine  thai  stage  of  the  pro- 
ceedings. 

Pleas  in  abatement  are  founded  either  on  some  defect  apparent  3.  Of  pless 
on  the  face  of  the  indictment,  without  reference  to  any  extrinsic  '"  *^^^- 
fact,  or  are  founded  upon  some  matter  of  fact  extrinsic  of  the  re- 
cord which  renders  the  indictment  insufficient. 

Any  defect  apparent  on  the  face  of  the  indigtaient  may  be  made  What  may 
the  ground  of  a  plea  in  abatement,  and  if  fouffll  for  the  defendant,  ^f  !^  « 
will  abate  the  indictment,  (s)    Thus,  if  the  indictment  do  not  ^  ^ 
describe  the  defendant  by  any  addition  of  place  or  degree,  it  is 
defective  on  the  face  of  it  and  the  defendant  may  plead  in  abate- 
ment, {t)    So  if  the  defendant  be  misnamed  or  his  addition  of 
degree  be  misstated,  which  is  an  extrinsic  objection  not  apparent 
on  the  face  of  the  indictment,  the  defendant  may  plead  this  also  in 
abatement,  (u)  but  for  objections  apparent  on  the  face  of  the  in- 
dictment itself,  without  reference  to  any  extrinsic  fact,  it  is  more 
usual  to  move  to  quash  it  (w)  or  to  demtu*.  (x) 

At  common  law  it  seems  to  have  been  considered,  that  no  ad- 
vantage could  be  taken  of  any  error  in  tlie  indictment,  as  to  the 
name  or  addition  of  the  defendant  in  case  of  felony;  for*  it  was 
considered  that  the  accusation  was  directed  gainst  the  prisoner  at 
the  bar,  by  whatever  name*  he  might  be  distinguished,  though  this  [*446] 
rule  could  not  apply  in  minor  offences  where  the  defendant  might 
appear  by  attorney,  (y)  But  by  I  Hen.  Y.  c.  5.  it  is' necessary 
to  state  correctly,  the  names,  estates,  degrees,  mysteries  and  places 
of  residence  of  the  defendants  in  all  criminal  proceedings.     Since 


(q)  4  Bla,  Com.  333.    P.  W.  38.  (w)  Ante,  299. 

note  B.  (x)  Ante,  439. 

0)  3  Hale,  236.    4  Bla. Com.  333.  (y)   1  Sid.   40.      Cro.    Car.    104. 


1 


•)  2  Hale,  236,  238.  Bac.  Abr.  Abatement.  D.    Bac.  Abr. 

i)  Andr.  145,  &c.  Indictment,.G.  2. 

«)  Hawk.  b.  2.  c.  25.  s.  70. 

(*)  As  to  these  pleas  in  general,  see  2  Hale,  236  to  239.  Hawk.  b.  2.  c.  34. 
Com.  Dig.  Abatement.  Bac.  Ab.  Abatement.  Ante,  203  to  211,  as  to  the 
statement  of' the  name  and  addition. 
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this  statute,  therefore,  a  misnomer  has,  in  all  cases,  been  thus  plead- 
able, (z).  Formerly,  there  was  a  distinctioD  taken  between  the 
christian  and  the  surname,  that  the  former  imgAt  but  the  latter 
could  not  be  pleaded  in  abatement;  (a)  but  this  is  now  settled  to 
be  groundless,  and  an  error  in  the  latter  is  equally  fatal  with  a 
mistake  in  the  former,  (b)  A  mistake  in  the  addition  too,  may  be 
thus  objected  to  on  the  part  of  the  defendant,  where  quality  or 
profession  is  mistaken,  (c)  So  the  total  want  of  addition  will  be 
a  sufficient  ground,  upon  this  plea,  to  vitiate  the  proceedings,  (d) 
And  if  a  peer  be  indicted  of  a  crime  for  which  process  of  out- 
lawry lies  against  him,  without  stating  his  title,  he  may  plead  the 
omission  in  abatement,  (e)  We  have  already  considered  the 
various  instances  which  have  arisen  under  these  general  rales, 
when  we  examined  the  degree  of  accuracy  with  which  the  name 
and  addition  should  be  stated,  (/)  that  it  will  be  unnecessary  here 
to  repeat  them. 

It  has  been  hold^n  to  be  no  good  plea  in  abatement  of  an  in- 
dictment, that  another  prosecution  for  the  same  offence  is  depend- 
P447]  ii^g)  though  it  wjIl  be  a  ground  for  the  court*  to  quash  one  of 
them  on  motion,  ii  it  should  appear  to  be  defective,  (g)  But  all 
mistakes  in  the  name  or  addition  must  be  thus  pleaded  if  any  ad- 
vantage is  to  be  taken  of  them,  for  they  will  not  form  any  ground 
of  error  or  in  arrest  of  judgment,  {h)  And  it  is  expressly  provided 
by  7  W.  III.  c.  S,  that  mere  formal  or  technical  exceptions  to  in- 
dictments for  high  treason  must  be  taken  before  any  evidence  is 
given  in  support  of  the  charge,  and  will  be  of  no  avail  in  any  sub- 
sequent stage  of  the  proceedings. 

This  plea  like  the  other  proceedings  in  misdemeanour,  may  in 
the  King's  Bench  be  put  in  by  attorney,  as  well  as  if  the  party  in- 
dicted had  appeared  in  person,  (i)  for  if  he  be  not  the  person  in- 
tended, the  attorney  general  may  reject  it  and  sign  iudgment 
against  the  real  defendant  on  default  of  an  answer.  But  if  he 
accepts  the  plea,  he  thereby  admits  the  party  by  whom  it  is 
made  to  be  the  person  intended,  and  cannot  afterwards  object  that 
it  is  made  by  a  stranger,  (fc)  It  is  always  necessary  to  plead  it 
before  any  plea  in  bar,  as  the  defendant   will  be  estopped  bj 


Manner 
time  of 
pleading. 


(z)  1  Leach,  476.  2  Hale,  176,  238. 
Hawk.  b.  2.  c.  34.  a.  2.  4  Bla.  Com. 
334.  Bac.  Abr.  Indictinent,  G.  2. 
Bum,  J.  Indictment,  XI. 

(a)  3  Hale,  175.  Bftc.  Abr.  Indict- 
ment, G.  2.    Hawk.  b.  2.  c.  25.  s.  68. 

(6)  Ante,  202.  10  East,  83.  R. 
T.  Uardw.  303.  Burn,  J.  Indictment, 
XI. 

(c)  Ante,  203,  4.  2  Hale,  175,  6. 
Hawk.  b.  2.  c.  23.  s.  102.  to  128.  c.  25. 
a.  68.  to  71. 

(<f)  Andr.  146.  2  Seaa.  Caa.  315. 
2  Leon.  248,  9.    Hawk.  b.  2.  c.  25.  a. 


69. 

(e)  6  Co.  Rep.  53.    2  Hale,  240. 

(yj  Ante,  p.  203,  to  217. 

(j^)  Cro.  Car.  147.  Ld.  lUym.9S2. 
Foat.  104, 5,  6.  Dougl.  240.  Hawk. 
b.  2.  c.  34.  a.  1.  Com.  Dig.  Indict, 
ment,  L. 

(A)  Ante,  202,  139.  2  Bla.  B^. 
1120.    Bac.  Abr.  Abatement,  D. 

(i)  Ante,  411.  10  Eaat,  83.  Hawk. 
b.  2.  c.  34.  a.  3. 

(ib)  Hawk.  b.  2.  c.  34.  a.  3.  Wil- 
liama,  J.  Mianomcr  &  Addition,  H. 
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an  issue,  (i)  And  the  proper  time  to  take  advantage  of  it,  is 
vpoD  the  arraignment  when  the  pri^ner  is  called  upon  to 
answer,  (m)  In  prosecutions  for  treason,  the  plea  is  in  writing 
signed  hy  counsel,  and  if  demurred  to,  Uie  defendant  must  im-, 
mediately  join  in  demur,  (n) 

In  cases  of  felony  or  treason,  a  plea  in  abatement  may  be*  Fonn  and 
admitted  ore  (enus,  and  the  issue  may  be  joined  without  delay,  (o)  Requintes 
But  the  regular  practice  is  to  engross  it  upon  parchment,  pro-  Abat^  ^ 
cure  it  to  be  signed  by  counsel,  and  for  tne  defendant  to  de-  ment  * 
liver  it  in  open  court,    upon   being  charged   with  the  indict-    [*448] 
ment.  (p)     It  is  always    necessary  to  disclose  the  real  name, 
and  by   that  statement  the  defendant  is  concluded,  {q)    And 
where  a  peer  pleads  his  right  to  be  tried  before  the  house  of 
lords,  he  must  set  forth   the  writ  by  which  his  title  is  recog- 
nized, because  the  plea  is  to  be  determined  by  the  record,  (r) 
In  all  cases  of  felony,  the  defendant  should  answer  over  to  the 
matter  of  the  charge,  and  if  this  be  omitted,  the  court  will  or- 
der it  to  be  done   and  insert  it  at  the  bottom   of  the   parch- 
ment; («)  but  if  this  be  omitted  the  plea  will  not  be  demurra- 
ble on  that  account,  because  he  might  plead  over  to  the  felony 
after  the  plea  has  been  determined   against  him.  {t)    But  in 
prosecution  for  misdemeanour,  the  defendant,  as  we  have  seen, 
cannot  plead  over  to  the  offence,  together  with  a  plea  in  abate- 
ment, (tt)     The  plea  ought  to  have  a  proper  conclusion,  ^^  pray- 
ing judgment  of  (or  '^  on")  the  indictment,  and  that  it  may  be 
quashed,"  for  the  court  will  not  give  such  judgment  as  appears 

[proper  on  the  whole  record,  as  they  will  on  a  plea  in  bar,  nn- 
ess  it  be  regularly  demanded,  (to)  To  this  plea  it  is  by  the 
4  and  5  Ann,  c.  16.  s.  11.  necesssury,  at  least  when  filed  in  the 
crown  office,  to  add  an  affidavit  entitled  in  the  prosecution,  aver- 
ring that  it  is  true,  (x)  But  this  seems  not  to  be  necessary  on  a 
trial  at  bar  of  an  indictment  for  high  treason;  (v)  though  it  does 
not  appear*  upon  what  reason  this  distinction  is  founded.    The    [^449] 


(0  3  Hale,  175.  Post.  16.  Bac. 
Abr.  Indictment,  6.  2.  Hawk.  b.  2. 
c.  34.8. 4.  WilKams,  J.  Misnomer  & 
AdditiQn,  H. 

(m)  2  Hale,  175,  Wimams,  J.  Mis- 
nomer &  Addition,  II. 

(n)  6  Harg.  St.  Tr.  237,  8,  241,  2. 

(o)  1  Leach,  476.    Post  105. 

(p)  Cro.  C.  C.  21.    6  St.  Tr.  237. 

(q)  2  Hale,  238.    4  Bla.  Com.  335. 

(r)  6  Co.  Rep.  53,  b.    2  Hale,  240. 

(«}  1  Leach,  478.  2  Leach,  712,  n. 
a.    2  Hale,  238.    Dyer,  88.    3  Salk. 

•  See  Forms,  10  Bast,  83.    6  Harg.  St.  Tr.  337.    3  Burr.  1617.    I  Went. 
36.    Cro.  C.  C.  46, 393.    2  Hale,  237, 175.  post,  last  vol. 


171.  Carth.  56.  Bum,  J.  Indict* 
ment,  XI. 

(I)  Carth.  55,  6. 

(«]  Ante,  485.  8  East,  107.  Cro. 
£liz.  495 

fw)  10  East,  83. 
x)  3  Burr.  1617.    2  Stra.  1161. 
Hawk.  b.  2.  c.  34.  s.  5, 6.    Com.  Dig. 
In<Uctment,  L.  sed.  quaere,    see   4 
Ann.  c.  16.  s.  4. 

(y)  Post.  16.  3  Burr.  1617.  Hawk, 
b.  2.  c.  34.  s.  7. 


Crtffi.  Jam, 
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replica 
tion,  and 
issue. 


entry  of  the  plea  of  misnomer  upon  the  roll  must  be  special,  '^tb«C 
A.  B.  who  is  indicted  by  the  name  of  C.  D.  comes  and  says,  that 
whereas,  in  the  indictment  it  is  supposed  that  one  C.  D.  with  force 
and  arms,  &c.  his  name  is  A.  B.  and  not  C.  D.;'^  for  if  he  should 
stile  himself  t/ie  said  C.  D.  he  concludes  himself  and  cannot  plead 
a  misnomer,  (z) 
™'i!"r*'^'  If  this  plea  be  insufficient  in  point  of  form  or  bad  in  point  of 
substance,  the  prosecutor  may  demur;  (a)  and  in  indictments 
for  treason  or  felony,  the  defendant  must  join  in  demurrer 
immediately.  (6)  And  if  the  replication  of  the  prosecutor  be  in- 
sufficient, the  defendant  may  resort  to  the  same  means,  and  if  he 
establish  the  insufficiency,  will  obtain  judgment.  Thus  if  a  pri- 
soner plead  in  abatement  that  he  is  a  peer,  and  the  attorney  general 
reply  that  he  formerly  petitioned  the  lords  to  be  tried  by  them  and 
was  refused,  the  defendant  will  have  judgment  on  demurrer,  be- 
cause the  decision  of  the  House  of  Lords  is  no  judgment,  and, 
therefore,  the  replication  is  invalid,  (c) 

If  a  plea  of  misnomer  be  put  in,  it  is  the  best  course  to  allow 
it,  as  the  defendant  is  concluded  by  the  name  he  discloses  in  his 
plea,  and  he  may  be  immediately  reindicted,  (d)  The  prosecutor 
may,  however,  if  he  thinks  fit,  deny  the  plea,  or  reply  that  the  de- 
fendant is  known  as  well  by  one  christian  name  or  surname  as 
another,  and,  if  he  succeeds,  judgment  will  be  given  for  the 
crown,  (a)  or  the  prosecutor  may  demur  to  the  plea,  and^  in  cases 
of  felony,  the  demurrer  and  joinder  may  be  ore  tenus.  (/)  When 
the  issue  is  joined  upon  a  plea  in  abatement  or  replication  thereto, 
the  venire  may  be  returned,  and  the  trial  of  the  point  by  a  jury  of 
the  same  county  proceed  instanter.  (g)  But,  at  ttie  sessions,  where 
a  misdemeanour  only  is  in  question,  it  is  the  usual  practice  after 
plea  for  the  defendant  to  enter  into  a  recognizance  to  prosecute 
the  same  with  ejOfect  at  the  ensuing  sessions,  and  then  he  must 
give  four  days  notice  of  his  intention  to  try  to  the  prosecutor,  and 
that  if  he  does  not  reply,  judgment  will  be  entered  for  the  de- 
fendant, (h)  When  a  plea  is  put  in  that  the  defendant  is  a  peer, 
the  issue  is  to  be  tried  not  by  the  country  but  by  the  record;  but 
whether  a  woman  be  a  peeress  by  marriage,  is  a  fact  for  the  de- 
cision of  a  jury,  (i) 


^460] 


(s)  2  Hale,  175.  VVilliamB,  J.  Mis- 
nomtrr  and  addition,  see  5  T.  R.  487. 
8T.R.  515.  3Wij8.413.  See  form 
of  entry  of  plea  and  in  felony  and  re- 
plication, known  as  well  by  one  name 
as  the  other.  1  Hale,  174,  5.  2 
Hale,  237.  3  Williams,  J.  462.  Trero. 
P.  C.  189. 

(a)  8  East,  83.  See  form  of  de- 
murrer and  joinder.  1  Wentw.  24. 
post,  last  vol.    6  Harg.  St.  Tr.  238. 

(A)6Harg.  St.Tr.241,2. 

(c)  2  Sttlk.  509.    Holt  530. 

(/)  2  Hale,  176,  238.    Burn,  In- 


dictment, IX.  Williams,  J.  Misno- 
mer, and  addition,  II.  Dick.  Sess.  167. 

(«)  2  Uach,  476.  2  Hale,  237,  8. 
Cro.  C.  C.  21.  See  form  2  Hale,  237. 
post,  last  vol. 

(/).Fost.  105.     1  Leach,  476. 

Ig)  2  Leach,  478.  2  Hale,  23a 
22  Hen.  VIIL  c.  14.  28  Hen:  VIII.  c. 
1.  32  Hen.  Vlll .  c.  3.  3  Inst.  27. 
Starkie,  296. 

[h)  Cro.  C.  C.  31. 

>')  6  Co.  Rep.  53.  a.  2  Hale,  240. 
Burn,  J.  Indictment,  XI. 
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When  a  plea  in  abatement  is  found  in  favour  of  the  defendant,  Judgment 
the  judgment,  in  case  of  misdemeanour,  is  that  he  be  not  com*  on  plea  m 
pelled  to  answer  the  indictment,  but  depart  the  court  without  ^^^  conse- 
day.  (fe)     But,  on  an  accusation,  for  a  capital  crime,  after  the  in-  quences. 
dictment  has  been  abated  for  misnomer,  the  court 'will  not  dismiss 
the  prisoner,  but  cause  him  to  he  indicted  de  novo,  by  the  name 
disclosed  in  his  plea,  to  which,  we  have  seen,  he  can  make  no 
second  objection.  (I)     And  if  the  grand  jury  be  not  discharged, 
another  bill  may  be  immediately  preferred,  whatever  may  be  the 
description  of  the  offence,  (m)     If  it  be  pleaded  by  one  of  several 
defendants  and  allowed,  it  will  only  quasli  the  indictment  as  to 
him,  without^  affecting  it  as  to  those  who  are  correctly  indicted,  (n)    [*451] 

If  a  plea  in  abatement  be  found  against  the  defendant  in  case  of 
felony,  he  shall  have  judgment  of  repondeas  ouster,  (o)  But,  on 
such  a  finding  by  a  jury,  in  case  of  misdemeanours,  the  judgment 
will  be  final  against  the  defendant.  (/>)  If,  however,  judgment  be 
given  against  the  defendant,  either  on  demurrer  to  his  plea  in 
abatement  or  on  demurrer  to  the  prosecutor's  replication  to  such 
plea,  the  judgment  is  respondeas  ouster  and  not  final,  (q)  This 
distinction  betweeen  the  result  of  a  verdict  against  the  defendant 
on  his  plea  in  abatement  and  a  judgment  against  him  on  a  demur- 
rer thereon,  is  founded  on  this  principle,  that  wherever  a  man 
pleads  a  fact  which  he  knows  to  be  false,  and  a  verdict  be  gainst 
him,  the  judgment  ought  to  be  final,  for  every  man  must  be  pre- 
sumed to  know  whether  his  plea  he  true  or  false  in  matter  of  fact; 
but  upon  demurrer  to  a  plea  in  abatement,  there  shall  be  a  respon- 
deas ouster,  because  every  man  shall  not  be  presumed  to  know 
the  matter  of  law  which  he  leaves  to  the  judgment  of  the  court,  (r) 


We  come  now  to  the  consideration  of  special  pleas  in  bar,  which,  Pleas  in 
without  entering  into  the  facts  of  the  offence,  show  that  the  de-  l'*!.®^***®. 
fendant  ought  not  at  all  to  be  called  upon  to  answer  the  indictment.  "^  ^^^^^% 
The  principal  of  these  are  a  previous  acquittal,  conviction,  at- 
tainder,* and  pardon,  which  we  shall  now  proceed  to  examine.       [*4523 


(^k)  2  Hale,  238.  10  East,  88.  where 
see  form. 

(/)  Cro.  Cap.  371.  2  Hale,  176, 
238.  Hawk.  b.  2.  c.  34.  s.  2.  Wil- 
liams, J.  Misnomer,  Sc  Addition,  II. 

(m)  2  Hale,  176,  238.  Cro.  C.  C. 
21.  Hawk.  b.  2.  c.  34.  s.  2.  Dick. 
Sess.  167, 

(n)  R.  T.  Hardw.  303.  2  Hale,  177. 
Bac.  Ab.  Indictment,  G.  2.  Wil- 
liaros,  J.  Misnomer,  and  Addition,  11* 

(o)  8  East,  110.     1  Leach,  478.    2 


Hale,  239,  255, 6.  Post.  21.  2  Lord 
Kaym.  922  Hawk.  b.  2.  c.  31.  s.  6. 
4  Bla.  Com.  338. 

(/>)  8  East,  107.  Hawk.  b.  2.  c.  31. 
8. 7.    Cro.  C.  C.  22.    2  WiU.  367. 

(q)  Trem.  P.  C.  189,  190.  6  East, 
583, 602.  This  accords  with  the  judge- 
ment in  civil  actions.  1  East,  542. 
2  Wils.  368.  see  form  of  judgment 
of  resp.  ouster.  Trem.  P.  C.  189. 

(r)  2  Wils.  368.    1  East,  542. 


309  KLEA8  IN  tAR   OF  INDICTMENT; 

I.  Autre-  The  plea  q[  autrefois  acqinU^  is  founded  upon  the  principle  that 
foi8  acquit.  Q^  ^^Q  shall  he  placed  in  peril  of  legal  j>enaltie8  more  than  once 
upon  the  sanlre  accusation.  (9)  It  has,  therefore,  been  generally 
agreed  that  where  a  man  has  once  been  pronounced  ^^  not  guilty'' 
on  a  valid  indictment  or  appeal,  he  cannot  afterwards  be  indicted 
again  upon  a  charge  of  having  committed  the  same  supposed 
offence,  {t)  To  ^is  rule  indeed  the  proceedings  in  case  of  appeal 
of  death  form  s^  solitary  exception;  for  though  acquittal  on  an  ap- 


Eeal  is  a  bar  to  an  indictment,  an  acquittal  on  an  indictment  is  no 
ar  to  an  appeal-  M  At  common  law,  indeed,  there  was  no  such 
distinction,  and  as  tne  appeal  was  strangely  favoured  in  the  early 
periods  of  our  history,  a  practice  was  introduced  of  not  Uyiog  the 
criminal,  until  a  year  and  a  day  had  elapsed,  to  which  period  the 
appeal  was  Jimited,  in  order  that  the  parties  injured  might  not,  by 
operation  of  law,  be  deprived  of  their  revenge,  (w)  To  prevent 
this  delay,  and  at  the  same  time  to  protect  the  apellors,  the 
statute  3  Hen.  VIL  c.  1.  enacted  that  the  defendant,  though  ac- 

Suitled  for  the  public  injury,  should  still  be  liable  to  an  appeal  for 
le  satisfaction  of  private  individuals.    This,  however,  extends 
only  to  appeals  of  death,  and  has  been  very  seldom  practbed,  and 
rarely,  if  ever,  successful. 
When  this      In  order,  however,  to  entitle  the  defendant  to  this  plea,  it  is 
Se^p^£    necessary,  that  the  crime  charged  be  precisely  the  same,  and  that 
ed.  the  former  indictment  as  well  as  the  acquittal'^  was  sufficient*  (x) 

[*45S]  As  to  the  first  of  these  requisites,  the  identity  of  the  offence,  if  the 
crimes  charged  in  the  former  and  present  prosecution  are  so  dis- 
tinct, that  evidence  of  the  one  will  not  support  the  other,  it  is  in- 
consistent with  reason,  as  it  is  repugnantlo  the  rules  of  law  to  say, 
that  the  offences  are  so  far  the  same,  that  an  acquittal  of  the  one 
will  be  a  bar  to  the  prosecution  for  the  other,  (y)  But  on  the 
other  hand  it  is  clear,  that  if  the  charge  be  in  truth  the  same  though 
the  indictments  differ  in  immaterial  circumstances,  the  defendant 
may  plead  his  previous  acquittal  with  proper  averments;  for  it 
woulci  be  absurd  to  suppose  that  by  varying  the  day,  parish,  or  any 
other  allegation,  the  precise  accuracy  of  which  is  not  material,  the 
prosecutor  could  change  the  rights  of  the  defendant,  and  subject 
him  to  a  second  trial,  (z)    Thus,  as  to  the  point  of  time,  if  he  be 


(«)  4Co.Rep/40.  4  Bla.  Com.  335.  (r)  2  Leach,  717.     1  East,  P.  C. 

Hawk.  b.  2.  c  35.  s.  1.  v  ^  522.    9  Bast,  4S7. 

(0  H*wk.  b.  2.  c.  35.  8. 1.     4  Bla.  (y)  2  Leach,  717, 

Com.  335.  («)  Keilur   58.    1  Leach,  448.    9 

(»)  3  Hen.  VII.  c.  1.   Hawk.  b.  2.  c.  East,  457.    2  Hale,  224^  5,  6.  247.   2 

35. 8.  14.  Inst.  318.    Hawk.  b.  2.  c.  35.  s.  3. 

(vf)  H»wk.  b.  2.  c  35.  s.  14.  Bum,  J.  Indictment,  XI. 

(•}  As  to  tills  plea  in  general,  see  2  Hale,  240  to  250.  Hawk.  b.  2.  c.  35. 
per  tot.  Com  Dig.  Indictment,  L.  4  Ilia.  Com.  335, 6.  Burn,  J.  Indictment^ 
Xl.4Co.45. 
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indicted  for  a  murder  as  committed  on  a  certain  day  and  acquitted, 
and  afterwards  be  charged  with  killing  the  same  person,  on  a  dif- 
ferent day,  he  may  plead  the  former  acquittal  in  bar  notwithstand- 
ing this  difference,  for  the  day  is  not  material;  and  this  is  a  fact 
which  could  not  be  twice  committed,  (a)  And  the  same  rule  ap- 
plies to  accusations  of  other  felonies,  for  though  it  is  possible  for 
several  acts  of  the  same  kind  to  be  committed  at  different  times 
by  the  same  person,  it  lies  in  averment,  and  the  party  indicted 
may  show  that  the  same  charge  is  intended.  (6)  And  if  he  be  indict- 
ed for  the  murder  or  assault  of  a  certain  person  unknown,  and  after- 
wards charged  on  an  indictment  for  the  same  offence,  he  may  rely 
upon  the  previous  acquittal,  (c)  So  if  the  person  killed  be  dif- 
ferently, though  sufficiently  described  in  two  distinct  indictments,*  [*454] 
the  defendant  may  show  that  the  same  individual  is  intended,  {d) 
But  then  it  is  necessary  to  aver,  that  the  party  slain  was  known 
by  both  names,  so  as  to  maintain  the  sufficiency  of  the  first  pro- 
ceedings, for  if  they  were  merely  nugatory  they  will  form  no 
ground  of  defence  to  any  subsequent  prosecution,  (e)  And  hence 
we  may  observe  that  the  great  general  rule  upon  this  part  of  the 
subject  is,  that  the  previous  indictment  must  have  been  one  upon 
which  the  defendant  could  legally  have  been  convicted — upon 
which  his  life  or  liberty  was  not  merely  in  imaginary,  but  in  actual 
danger,  and  consequently,  in  which  there  was  no  material  error.(/) 
So  that  all  variations  not  inconsistent  with  the  validity  of  both 
proceedings,  such  as  differences  in  the  day,  the  ville,  or  the  quan- 
tity, may  foe  shown  to  be  merely  technical.  But  if  the  variances 
are  in  those  things  which  are  material,  autrefois  acquit  must  not 
be  pleaded;  for  either  the  first  indictment  was  ineffectual,  and, 
therefore,  the  acquittal  is  of  no  avail,  or  the  second  will  prove  not 
applicable  to  the  evidence,  and,  therefore,  the  objection  is  needless. 
Thus,  if  a  person  be  indicted  of  a  crime  laid  to  be  done  at  a  cer- 
tain parish  in  a  particular  county,  and  found  not  guilty,  and  after- 
wards accused  of  the  same  fact  at  another  place  within  the  same 
county,  he  may  plead  bis  former  acquittal,  for  the  ville  is  alto- 
gether immaterial,  and  either  indictment  might  be  supported;  (g) 
but  if  the  difference  be  in  the  county  he  cannot  do  this,  because 
one  indictment  must  be  bad,  since  the  offence  will  be  proved  to 
be  beyond  the  jurisdiction  of  the  grand  jury.  (A)  And  where  the 
reason  fails,  the  rule  fails  with  it,  for  an  indictment  removed  from 
the  proper  county,  though  tried  in  another,  is  thus  pleadable,  be-   , 


(a)  2  Hale,  179, 344.  Hawk.  b.  2.     35.  s.  3. 

c.  35. 8. 3.    Ante,  224.  (/)  4  Co.  Rep-  39,  40.    1  Leach, 

(6)  2  Hftle,  179,  244.  Burn,  J.  In-     448.    2  Hale,  248.   Hawk.  b.  2.  c.  35. 

dictment,  XI.  s.  8. 

(c)    Dyer,    285.    a.  Kielw.    25.         (^)  2  Hale,  245.    Ante,  200. 

Hawk.  b.  2.  c.  35. 8.3.  (A)  2  Hale,  245.    Com.  Dig,  In- 


d)  2  Hale,  244.  dictment,  L.    Ante,  177. 

e)  2  Hale,  244,  5.    Hawk.  b.  2.  c. 
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r*455]  cause*  the  same  offence  may  still  be  intended,  (i)  Upon  the  same 
principle,  where'the  defendant  was  acquitted  merely  on  some  error 
of  the  indictment,  or  variance  in  the  recitals,  be  may  be  indicted 
again  upon  the  same  charge,  for  the  first  proceedings  were  merely 
nugatory,  (fc)  Thus,  if  an  indictment  for  larceny  lay  the  property 
iu  the  goods  in  the  wrong  person,  the  party  may  be  acquitted,  and 
afterwards  tried  on  another,  stating  it  to  be  the  property  of  the  legal 
owner.  (2)  But  where,  in  the  first  indictment,  the  prosecutor  mis- 
stated a  mere  superfluous  averment,  he  cannot  afterwards  rectify 
that  error  in  a  second  to  place  the  life  and  liberty  of  the  defendant 
again  in  jeopardy,  (m)  And,  in  such  cases,  the  point  in  discussion 
always  is  whether,  in  fact,  the  defendant  could  nave  taken  a  fatal 
exception  to  the  former  indictment;  for,  if  he  could,  no  aquittaj 
will  avail  him,  but  if  he  could  not,  it  is  always  competent  for  him 
to  show  the  offences  to  be  really  the  same,  though  they  are  variously 
slated  in  the  proceedings. 

It  is  not,  in  all  cases,  necessary  that  the  two  charges  should  be 
precisely  the  same  in  point  of  degree,  for  it  is  suflicient  if  an  ac- 
quittal of  the  one  will  show  that  the  defendant  could  not  have  been 
guilty  of  the  other.  Thus  a  general  acquittal  of  murder  is  a  dis- 
charge upon  an  indictment  of  manslaughter  upon  the  same  person^ 
because  the  latter  charge  was  included  in  the  former,  and,  if  it 
had  so  appeared  on  the  trial,  the  defendant  might  have  been  con- 
victed of  the  inferior  offence;  and,  on  the  other  hand,  an  acquit- 
tal of  manslaughter  will  preclude  a  future  prosecution  for  muniery 
for  if  he  were  innocent  of  the  modified  crime,  he  could  not  be 
guilty  of  the  same  fact  with  the  addition  of  malice  and  design,  (n) 
So  an  acquittal  of  petit  treason  will  bar  an  indictment  for  the 

P4561  murder^  of  the  same  person,  and  an  acquittal  of  murder  an  indict- 
ment for  petit  treason,  (o)  But  if  the  former  charge  were  such  a 
one  ^s  the  defendant  could  not  have  been  convicted  of  the  latter 
upon  it,  the  acquittal  cannot  be  pleaded.  Thus,  if  the  first  charge 
were  for  a  felony  or  stealing,  and  the  second  for  a  mere  misde- 
meanour, the  previous  acquittal  will  be  no  bar,  for  a  felony  or  Iar«* 
ceny  cannot  be  modified  on  the  trial  into  a  trespass  or  misde- 
meanour, {p)  And  it  often  happens,  that  after  an  acquittal  of  the 
felony,  the  aefendant  is  indicted  and  tried  for  the  misdemeanour 
upon  the  same  Evidence,  and  it  would  be  no  objection,  though  the 
judge  might  still  think  that  there  was  evidence  of  the  felony  to  have 
gone  to  the  jury,  {q)  Thus  also  if  a  defendant  be  indicted  for  a 
burglarious  entry  and  a  stealing,  and  acquitted,  he  may  still  be 
tried  for  a  burglarious  entry  with  intent  to  steal,  for  although  the 


(i)  2  Hale,  345.  Post  329. 

(k)  Ante,  304.    2  Leach,  708.    3  (o)  Post.  325,  328,  329.    Hawk.  b. 

East,  P.  C.  519.  2.  c.  35.  a.  5.  Bro.  App.  121.    1  Leach, 

(n  1  Leach,  464.  12.    12  East,  415.    Ante,  251. 

(m)  9  East,  437.  (q)  12  East,  415. 
(«)  4  Co.  Kep.  45, 46.  2  Hale,  216. 
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burglary  be  the  same,  it*  is  evident  the  prisoner  could  not  have 
been  found  guilty  on  the  first,  upon  proof  of  a  mere  intention,  and, 
therefore,  may  well  be  indicted  for  that  oflTence  in  the  second,  (r) 
It  is,  indeed,  generally  laid  down,  that  an  acquittal  of  bui^lary  will 
not  prejudice  an  indictment  for  larceny,  or  vice  versa;  («)  but  this 
must  be  understood  of  those  cases,  in  which,  like  that  we  have 
just  stated,  the  former  charge  did  not  necessarily  include  the  lat- 
ter. On  the  same  ground,  if  a  robbery  be  committed  in  one  county, 
and  the  goods  be  carried  into  another,  so  as  to  make  it  larceny 
there,  an  acquittal  of  the  larceny  in  the  last  county  will  not  pre- 
judice an  indictment  for  robbery  in  the  first,  because  the  verdict  of 
not  guilty  can  proceed  on  the  ground  only,  that  the  goods  were  not 
brought  within  the  jurisdiction  of  the  grand  jury,  and  will  not 
affect^  the  original  taking  into  which  they  had  no  authority  to  in-  [*457] 
quire.  (()  And  thus  also  it  is  clear,  that  if  a  man  be  indicted  as 
accessary  after  the  fact,  and  acquitted,  he  may  afterwards  be  tried 
as  a  principal,  for  proof  of  one  will  not  at  all  support  the  other,  (u) 
But  it  was  formerly  holden,  that  the  ofiences  of  principal  and  ac- 
cessary before  the  fact,  were  in  substance  the  same,  and,  therefore, 
that  after  an  acquittal  as  to  the  former,  no  one  could  be  indicted 
as  to  the  latter,  though  it  was  admitted  that  an  acquittal  as  pro- 
curer would  not  hinder  him  from  being  indicted  as  a  principal,  (v) 
But  as  it  seems  now  to  be  the  better  opinion,  that  the  chaiges, 
however  nearly  allied  in  moral  guilt,  are  specifically  difierent  in 
their  legal  aspect,  and  that  evidence  of  procuring  will  not  suffice 
to  show  an  actual  commission,  it  follows  that  a  previous  verdict  in 
his  favour  when  charged  with  being  principal,  cannot  be  pleaded 
on  a  subsequent  prosecution,  for  inciting  others  to  the  felony,  {w) 
And  if  two  ofiences  are  supposed  to  have  been  committed  at  the 
same  time,  as  if  a  horse  and  a  saddle  are  stolen  together,  an  ac^ 
quittal  of  one  will  be  no  bar  to  an  indictment  for  the  other,  for  the 
crimes  are  essentially  difierent.  (x)  So  if  a  road  be  out  of  repair, 
the  parties  bound  to  amend  it  may  be  indicted,  though  they  have, 
at  a  former  period,  been  acquitted  on  a  similar  proceeding,  (y) 

As  to  the  sufficiency  of  the  discbarge,  which  may  be  thus  plead- 
ed, it  must  be  a  legal  acquittal  by  judgment  upon  trial,  either  by 
verdict  of  a  petty  jury  or  by  battle,  (z)  And,  therefore,  if  a  man 
be  committed  for  a  crime,  and  no  bill  be  preferred  against  him,  or, 
if  it  be  thrown*  out  by  the  grand  jury,  so  that  he  is  discharged  by  [^458] 
proclamation,  he  is  still  liable  to  be  indicted,  (a)     So  if  the  facts 


(r)  3  Leacb,  716.    Hawk.  b.  2.  c.  M  1  Hale,    625.    3   Hale,   344. 

35.  8.  5.  Hawk.  b.  3.  c.  35.  s.  Ih 

(*)  3  Hale,  345,  6.    Hawk.  b.  3.  c  (w)  Fost.  361,  3.    3  St.  Tp.  798. 

35.  9. 5.  Hiiwk.  b,  3.  c.  35.  8.  11.    3  Hale,  244. 

(t)  3  Hale,  345,  ace.  but  see  Hawk.  (x)  2  H»le,  246. 

b.  2  c.  35.  a.  4.  cont.  (y)  6  East,  3l6. 

(ti)  1  Hale,  635,  6.    3  Hale,  344.  (z)  3  Hale,  243,  346.     Hawk.  b.  2. 

Rel.  25,  6.    Hawk.  b.  3.  c.  35.  s.  11.  c.  35.  s.  6.    Burn,  J.  Indictment,  XL 
Staundf.  105. 


312 


PL^AS  m  BAR  OF  INDICTMENT; 


be  found  specially  hj  the  coroner's  inquest  or  grand  jury,  and  he 
be  thereupon  discharged,  he  cannot  plead  it  in  bar  to  tany  subse- 
quent prosecution;  but  if  the  special  verdict  be  found  by  the  petit 
jury,  and  judgment  be  given  by  the  court  ^^  that  he  go  thereof 
without  day,"  this  will  amount  to  a  sufficient  acquittal.  (6) 

Although  it  was  formerly  thought,  that  no  acquittal  in  any  other 
court  could  be  effectually  pleaded  in  bar  to  a  prosecution  in  the 
Court  of  King's  Bench,  it  is  now  settled  that  a  legal  acquittal  in 
any  court  whatsoever,  having  competent  jurisdiction  to  try  the 
charge,  will  be  sufficient  to  preclude  any  subsequent  proceedings 
before  every  other  tribunal,  (c)  And  even  an  erroneous  acquittal 
is  conclusive  until  the  judgment  be  reversed,  so  that  if  a  judge  di- 
rect a  jury  to  acquit  the  prisoner  on  any  ground,  however  fallacious, 
he  is  entitled  to  the  benefit  of  the  verdict,  (d)  But,  in  this  case, 
the  indictment  itself  must  not  be  materially  defective,  for,  if  it  be 
so,  the  former  prosecution  is  no  bar,  because  the  life  of  the  defend- 
ant was  never  legally  in  jeopardy,  (e)  And  it  should  seem  that  a 
substantial  defect  in  the  former  indictment  should  prevent  an  ac- 
quittal thereon  from  being  effectually  pleaded,  although  the  jury 
found  a  special  verdict,  and  the  judgment  of  acquittal  was  founded 
on  facts  not  amounting  to  a  crime;  (f)  and,  if  a  judgment  in"* 
favour  of  a  prisoner  be  reversed,  he  may  be  arraigned  and  tried 
de  novo,  (g)  A  mere  error  in  the  former  process,  however,  will 
not  render  that  prosecution  nugatory,  because  the  reason  which 
relates  to  errors  in  the  indictment  will  not  apply,  and  the  defend- 
ant might  legally  have  been  convicted,  {h) 

The  plea  of  autrefois  acquit  is  of  a  mixed  nature,  and  consists 
requisites  Partly  of  matter  of  record,  and  partly  of  matter  of  fact.  The  mat- 
of  the  plea  ter  of  record  is  the  former  indictment  and  acquittal,  the  matter  of 
of  autre-  f^^t  jg  the  averment  of  the  identity  of  the  offence,  and  of  the  person 
quftfA)  ^®  formerly  indicted,  (k)  As  to  the  matter  of  record,  it  is  now 
settled  to  be  absolutely  requisite  to  set  forth  in  the  plea,  the  record 


P469] 


Of  the 
form  and 


(a)  2  Hale,  243. 246.  Burn,  J.  In- 
dictment, XI, 

(6)  2  Hale,  246.  Burn,  J.  Indict- 
ment, XI. 

(c)  1  Leach,  135.  n.a.    1  Leo.  118. 

1  Sid.  179.    Hawk,  b.  2.  c.  35.  s.  10. 
Bui.  N.  P.  245. 

(<0  2  Inst.  318,  9.    2  Hale,  247. 

(<•)  2  H!4]e,  393, 4,  5.  4  Co.  Uep. 
44,  5.  3  Inst.  314.  See  the  two  in- 
dictments for  the  same  offence 
against  Astlett,  2  Leach,  954, 958.  In 

2  Hale,  394^  5,  a  distinction  is  taken 
as  to  the  eifect  of  a  judgment  on  a 


former  indictment,  quod  est  sine  die, 
and  quod  est  inde  quietus ;  and  in 
the  latter  case  it  is  said,  there  can  be 
no  further  indictment,  notwithstand- 
ing the  insufficiency  of  the  former  in- 
dictment. 

(/)  3  Inst.  314.  4  Co.  44^  5.  2 
2  Hale,  248, 395.  Starkie,  302.  Sed. 
quxre. 

(jr)  2  Hale,  247. 

(A)  2  Hale,  248.  Hawk.  b.  2.  c  35. 
S.8. 

(k)  2  Hale,  241,  255.  Hawk.  b.  Z 
c.35.  s.  3.    Burn,  J.  indictment,  XI. 


(*)  See  forms,  2  Leach,  712.    9  East,  438.    1  M.  &  S.  183.    2  Hale,  391;  2. 
Burn,  J.  Indictment,  XL  post,  last  vol. 
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vfihe  former  acquittal;  (l)  bot  it  is  not  necessary  to  produce  the 
record  immediately,  because  it  is  pleaded  in  bar,  and  he  who 
pleads  it  hath  neither  the  custody  nor  property  in  the  record,  (m) 
In  order  to  enable  the  defendant  to  do  this,  if  the  indictment  be 
before  justices  or  at  the  assizes,  he  may  remove  the  tenor  of  the 
record  into  chancery,  and  have  it  sent  to  the  court  where  it  is  to 
be  tried  by  mittimus  sub  pede  sigilli.  (n)  Or  if  he  be  arraigned 
io  the  King's  Bench)  and  the  former  trial  were  before  justices  of 
the  peace  or  of  oyer  and  terminer,  the  court  will  give  him  a  writ 
of  certiorari  to  remove  the  proceedings,  and  respite  the  plea  until 
be  has,  by  the  return,  been  enabled  to  frame  it.  (o)  If  the  second 
indictment  be  in  the  same  court  with  the  first,  the  prisoner  is  not 
entitled  to  a  copy  of  the  record  of  acquittal,  but  may  have  it  read 
over  to  him  very  slowly  and*^  distinctly,  in  order  to  shape  his  [^460] 
pleading,  {p)  And  the  defendant  is  bound  to  produce  and  vouch, 
or  refer  to  the  record  on  which  he  relies;  because,  although  in  civil 
actions,  it  is  not  brought  forward  until  after  a  replication  of  nul 
tiel  record,  it  is  otherwise  in  criminal  proceedings,  where  the 
danger  of  delay  is  greater,  and  the  temptation  to  temporize  more 
powerful,  (o)  The  plea  concludes  with  a  verification  and  prayer 
that  the  defendant  may  be  dismissed  the  court  without  further 
day.(r) 

After  the  record  of  acquittal  is  accurately  set  forth  the  matter  of 
fact  of  the  plea  must  be  stated,  viz.  that  the  charges  and  persons 
are  the  same  which  were  included  in  the  former  prosecution,  (s) 
We  have  already  seen  that  where  the  variance  between  the  indict* 
ments  is  not  material,  the  identity  may  be  maintained  by  aver- 
ments; and  the  same  observation  applies  to  an  immaterial  difference 
in  the  addition  of  the  party  indicted,  (t)  It  is  certainly  proper, 
and  seems  absolutely  necessary  to  plead  over  to  the  felony  ^^  not 
guilty:"  (u)  though  the  jurv  cannot  be  charged  at  the  same  time 
with  both  issues,  but  must  first  determine  the  plea  of  previous  ac- 
quittal, (w)  The  defendant  is  entitled  to  have  counsel  assigned 
him  to  frame  his  plea  properly,  it  being  special  .(x) 

To  this  plea  of  autrefois  acquit,  the  attorney-general  on  the  orthe 
part  of  the  crown  may  either  reply  taking  issue  upon  the  aver-  pleadings^ 
ments  of  identity  or  nul  tiel  record,  (y)  if  he  intends  to  dispute  the  gu^n"^^* 
fact  of  an  acquittal,  or  may  demur,  if  he  relies  upon  its  insuffi-  the  plea. 

(/)  1  M.  &  S.  188.    9  East,  438.    2  (r)  3  Hale,  392.    2  Leach,  715. 

Leach,  712.    4  Co.  Rep.  44.    2  Hale,  («)  1  Hale,  255,  392.    Burn,  J.  In- 

241,  243,  255.    Burn,  J.  Indictment,  dictment,  XI. 

XI.    Hawk.  b.  2.  c.  35,  s.  2.  (0  Keilw.  58.    Hawk.  b.  3.  c.  35. 

(m)  Hawk.  b.  2.  c.  37.  s.  65.  s.  3.    2  Hale,  242. 

(n)  2  Hale,  242,  255.    Bum,  J.  In*  (u)  2  Leach,  712.  n.  a.    2  Hale> 

dictment,  XI.  255. 

(o)  2  Hale,  242, 255.  Hawk.  b.  2.  c.  (w)  1  Leach,  135. 

35.  s.  2.  (x)  2  Hale,  241.    Ante,  408. 

Q»)  Ante,  403,  4.    2  Leach,  711»  2.  (jf)  2  Hale,  255.    See  form  Repli. 


(9) 


2  Hale,  241,  2,3,255. 

Crtm.  Law.  vol.  u  r  r 
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P4(>1]  ciency  in  point  of  law  to*^  bar  the  proeeediogs.  {x)  When  the  plea 
has  been  taken  are  tennty  the  replication  of  the  crown  may  be 
immediately  put  in  in  the  same  way,  and  issue  will  be  joined,  and 
an  immediate  venire  awarded,  (a)  But  if  the  plea  be  put  in 
writing,  the  replication  cannot  be  ore  tenus,  but  must  be  on  parch- 
ment; for  otherwise  the  parties  would  not  have  equal  justice,  as  by 
its  being  pleaded  ore  tenus,  the  prisoner  would  be  deprived  of  the 
opportunity  of  taking  advantage  of  any  defect  there  might  happen 
to  be  in  the  form  of  the  replication.  (6) 

In  case  of  felony,  if  the  plea  be  held  bad  on  the  trial,  the  judg- 
ment is  respondeat  auster;  or  rather,  as  the  defendant  generally 
pleads  over  to  the  felony,  the  jury  are  charged  again,  and  that  at 
the  same  time  with  the  issue  on  the  plea  of  autrefois  acquit,  (c) 
to  inquire  of  the  second  issue,  and  the  trial  proceeds  as  if  no  plea 
in  bar  had  been  pleaded,  (d)  But,  in  case  of  misdemeanours,  as 
the  defendant  cannot  also  plead  over,  the  judgment  upon  a  plea  of 
autrefois  acquit,  as  upon  pleas  in  abatement  is  final,  and  sentence 
will  be  pronounced  against  the  defendant,  (e)  When,  on  the  other 
band,  the  plea  is  allowed,  the  judgment  is,  that  ^^  he  shall  gp 
without  day,"  and  he  is  altogether  discharged  from  the  prosecu- 
tion. (/) 


Of  the  The^  plea  of  aulre/ob  convict  depends,  like  that  we  have  just 

pleuof  ftu-  considered,  on  the  principle  that  no  man  shall  be  more  than  once 

v^t?(' r*"'  *"  P®^*'  ^'^^  ^^^  ^^^^  offence,  {g)    In  order  to  plead  this  plea  with 

[^462]    effect,  tbe  crime  must  be  the  same  for  which  the  defendant  was 

wiien        before  convicted,  and  the  conviction  most  have  been  lawful,  on  a 

pleadable,  sufficient  indictment;  (A)  for  a  conviction  of  one  felony  is  no  bar  to 

a  trial  of  another,  (t)    And  if  be  has  neither  received  sentence  nor 

prayed  the  benefit  oi  clergy,  this  plea  is  said  not  to  be  pleadable  if 

tbe  former  indictment  were  invalid;  (k)  so  the  plea  of  a  former  ar- 


cation,  1  M.  &  S.  184.  post,  last  vol. 

(x)  Sec  form  Demurrer,  2  Leach, 
715,  post,  last  vol.  and  joinder,  2 
Learh,  716. 

(a)  2  Hale,  255.  1  Leach,  448.  4 
Ed.  2  Leach,  504.  3  Ed.  where  this 
point  is  diiferently  stated. 

(6)  2  Leach,  715.  note  (a) 

(c)  1  Leiici.,  134. 

(i/)  1  M.  &  S.  184.  1  Uach,  448. 
2  Leach,  721. 


(e)  Ante,  451.  2  Ld.  Raym.  922. 
Sed  quxre. 

CfJ  2  Hale,  391, 2,  where  see  form 

(f )  4Ck).  Rep.  40.  Hawk.  b.  2.  c 
36.  »  1.    4Bla.Com.S36. 

(A)  9  East,  441. 

(i)  2  Hale,  253.  Hawk.  b.  2.  c  36. 
s.  10.    Bum.  J.  Indictment.  XL 

(k)  Ld.  Raym.  922.  4  Co.  45.  a. 
2  Hale,  251.    4  Co.  40.  a. 


(*)  As  to  this  plea  in  general,  see  2  Hale,  251  to  255.    Hawk.  b.  2.  c.  36.  t. 
10  to  17.    4  Bla.  Com.  336.    Burn,  J.  Indictment,  XI. 
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raignment  is  no  avail.  (2)  Bui  if  he  has  prayed  the  benefit  of 
clergy,  but  not  actually  received  it,  from  any  doubt  whether  it 
ought  not  to  be  allowed  him,  or  any  delay  on  the  part  of  the  court, 
he  is  still  to  be  admitted  to  plead  his  former  conviction,  (m)  It 
seems  that,  at  common  law,  a  conviction  of  one  crime  and  the  ad- 
mission of  the  defendant  to  clergy  was  a  bar  to  a  prosecution  for 
any  preceding  felony,  however  atrocious,  (n)  By  8  Eliz.  c.  4.  this 
evil  was,  in  some  degree,  lessened  by  a  provision  that  the  admission 
to  clergy  should  only  excuse  him  from  answering  such  charges, 
upon  which  he  might,  if  originally  indicted,  have  received  this 
benefit.  But  it  seems  that  as  to  clergyable  felonies  no  alteration  has 
been  made,  and,  therefore,  they  are  altogether  remitted  by  conviction 
and  the  allowance  of  clergy,  (o)  In  cases  of  murder,  a  conviction 
of  an  inferior  oflence,  as  manslaughter  and  the  allowance  of  clergy, 
is,  in  one  respect,  more  beneficial  than  a  total  acquittal,*  because  [*4S3] 
it  is  a  bar  to  any  subsequent  appeal,  (p)  The  reason  of  this  appa- 
jent  anomaly  is,  that  the  statute  3  Hen.  VII.  c.  1.  which  enacts, 
that  a  former  acquittal  or  attainder  shall  be  no  bar  to  an  appeal  of 
bomicide,  does  not  take  any  notice  of  conviction,  and  that  as  the 
act  is  derogatory  to  the  maxim  of  common  law  in  favour  of  life, 
that  it  shall  not  twice  be  placed  in  danger,  it  cannot  be  extended 
beyond  its  literal  construction. 

This  plea  mutt  always  be  pleaded  after  a  conviction,  and  can-  At  what 
not  be  taken  advantage  of  as  a  plea  in  abatement,  that  there  is  ^'""^' 
another  indictment  for  the  same  cause  depending,  (q)  Its  form, 
requisites  and  consequences  are  very  nearly  the  same  as  in  a  plea 
of  former  acquittal.  Thus  like  that  plea  it  will  be  of  no  avail 
when  the  first  indictment  was  invalid,  and  when,  on  that  account, 
DO  judgment  could  be  given,  because  the  life  of  the  defendant  was 
never  before  in  jeopardy,  (r)  So  also,  like  that  plea,  it  must  set 
forth  the  former  record,  and  plead  over  to  the  felony.  («}  As  in 
that  the  indentity  must  be  shown  by  averments  both  of  the  ofience 
and  the  person,  so  the  same  forms  are  here  requisite,  (t)  The 
replication  is  also  in  the  same  way  taking  issue  upon  thie  material 
averments,  (u)  and  the  judgment,  if  in  favour  of  the  prisoner  is 
^^  that  be  go  thereof  without  day.^'    And  if  the  issue  be  found 


CO  Fost.  104,  5. 

(m)  1  Salk.  63.  Kel.  103,  4.  2. 
Hale,  251.  4  Co.  46.  a.  3  Inst.  131. 
Hawk.  b.  2.  c.  36.  8. 12,  14. 

(n)  2  Dyer,  214»  215.  3  Inst.  131. 
2  Hale,  253.  Kel.  93,  103.  Hawk, 
b.  2.C.36.  8  11 

(9)  2  Hale,  254.  Hawk.  b.  2.  c. 
36.  8. 11. 

(p)  2  Leon.  160, 1.  3  Inst.  131.  1 
And  68.  4  Co.  45, 6.  Hawk.b.  2.c. 
36. 8.  ir.  see  form  of  plea,  post,  last 
vol. 


(q)  2  Lord  Raym.  920.  Dougl  240. 
Cro.  C>»r.  147. 

(r)  4  Co.  Uep.  45.  Hawk.  b.  2.  c. 
36-  8.  15. 

(0  2  Hale,  255.  2  Hu\e..  392.  Burn, 
J.  Indictment,  XI.  see  form,  Cro.  C 
C.  388     Post,  lajtt  vol. 

(0  2  H«ie,  255.  Burn,  J  Indict- 
mcnt,  XI. 

(i/)  2  Hale,  255,  391, 2.  scp  form  of 
replication  and  judgment,  2  Hale, 
392. 
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against  the  defeodant,  the  consequence  is,  as  in  the  former  plcas^ 
that  he  answers  over  in  case  of  felony,  and  that  he  receives  judg- 
ment for  all  inferior  offences. 


Of  the  plea  The"^  plea  of  autrefois  attaint  is  founded  upon  principles  entirely 
of  itutre-  different  from  those  which  we  have  just  considered.  The  reason 
t^inrV*)  ^'^^  allowing  it  to  prevail  at  all  is,  that  when  once  a  felon  is  at- 
P4641  ^in^^  b^  ^^  ^^^^  '"  I^^)  ^^^  whole  possessions  are  forfeited,  his 
blood  is  corrupted,  and  nothing  remains  but  to  put  in  execution 
the  sentence  of  death  under  which  he  continues,  so  that  any  se- 
cond attainder  would  be  superfluous.  (10)  It  may,  therefore,  be 
pleaded  as  well  when  the  attainder  arose  from  a  different  chaise 
as  from  the  same  offence  of  which  he  is  indicted,  (s)  And  it  may^ 
in  general,  be  pleaded  by  whatever  means  it  was  obtained,  whe- 
ther by  verdict,  abjuration,  or  outlawry,  (y)  And  even  though 
the  indictment  on  which  it  was  founded  was  erroneous,  it  is  still 
pleadable  as  long  as  the  parly  remains  actually  attainted,  (z)  Bat 
this  plea  is  never  admissable  except  where  a  second  trial  would  be 
wholly  superfluous,  (a)  Where,  therefore,  any  advantage  either 
to  public  justice  or  private  individuals  would  arise  from  a  secood 
prosecution,  the  plea  will  not  prevent  it;  as  where  the  criminal  is 
indicted  for  treason  after  an  attainder  of  felony,  in  which  case  the 
punishment  will  be  more  severe  and  the  forfeiture  more  exten- 
sive. (6)  So  where  the  party  attainted  is  concerned  in  another 
felony  as  principal,  he  may  be  indicted  for  it  in  order  to  prevent  his 
accessaries  from  escaping,  (c)  Thus  also  he  may  be  again  indicted 
for  former  robberies,  in  order  that  the  parties  injured  may  procure 
the  restitution  of  their  goods  under  the  statute,  {d)  though  they 
P465]  might  have  an  inquest  o(^  ofiBce  to  answer  Uie  saHie  purpose 
without  again  arraigning  the  prisoner,  (e)  And  when  a&  attainder 
is  reversed,  so  that  it  no  longer  endangers  the  life  of  the  party,  be 
may  be  prosecuted  for  any  other  felony  as  though  he  had  never 
been  attainted.  (/)  If  the  attainder  be  consequent  upon  out- 
lawry, and  it  ia  reversed  for  technical  error,  the  prisoner  may 
be  compelled  to  answer  the  crime  for  which  he  was  attainted, 

(tp)  Co.  Lit.  390.  h.  n.  %    Uawk.  b.  (b}  3  Inst.  213.  Poph.  107.   2  Hale, 

2.   c.  36.  B.  1.    4Bla.   Com.  336.    2  252-    Hawk.  b.  2- c.  36.  $.  4. 
Halo,  250,  1.  2,  3.  (c)  Poph.  107.    4  Bla.  Com.  337. 

(.r)  Hawk.  b.  2.  c  36.  s.  1.    4  Bk.  Huwk.  h.  2.  c.  36.  s.  6. 
Com.  336.  (rf)  21  Hen.  VHI.  c.  11.    2  Hale» 

(y)  Hawk.  b.  2.  c.  36.  s.  1.    2  Hale,  25*2. 
252  3.  (e")  2  Hale  252. 

(s)  4 Co.  45,  a.     2  Hale,  251.  (/)  Hawk.  b.  2.  c.  36.  8.  2.    4 Bit. 

(rt)  Co.    Lit.  390.  b.  n.  2.    4  Bla.  Com.  336,  7. 
eom.  336. 

,  (?)  2  Hale,  251,  2,  3.    Hawk  b.  2.  c.  36.  s.  I  lo  XO.    4  Bla.  Com.  33^  T* 


PAB0ON  317 

but  if  it  be  avoided  on  the  ground  of  a  former  acquittal,  it  will 
operate  as  a  plea,  and  he  cannot  be  further  prosecuted  for  the 
same  felonj.  (g)  And  though  a  pardon  is  a  bar  to  any  other  pro- 
secution for  the  same  oflTence,  it  will  be  of  no  avail  upon  an  indict- 
ment of  any  subsequent  felony.  (&)  So  if  he  commit  a  second 
crime  after  an  attainder  for  the  first,  and  be  pardoned  for  the  first, 
be  becomes  liable  to  be  indicted  for  the  second,  (i)  In  this  case, 
if  autrefois  attaint  be  pleaded,  the  pardon  may  be  replied  as  re- 
storing to  the  prisoner  the  legal  capacity  of  defending,  (fc) 

The  forms  of  pleading,  replication  and  judgment,  are  so  similar 
Jn  case  of  this  plea  to  those  which  belong  to  the  pleas  of  a  former 
conviction  and  acquittal,  that  it  will  not  be  necessary  here  to  dis- 
cuss them.  (2)  It  will,  therefore,  be  only  proper  here  to  observe, 
that  besides  these  pleas  of  a  former  trial  of  the  individual  himselfy 
when  his  guilt  depends  upon  the  proof  of  that  of  another,  he  may 
plead  and  give  in  evidence  that  party's  acquittal;  thus  if  a  gaoler 
suffers  a  prisoner  to  escape,  and  he  is  afterwards  retaken,  tried, 
and  acquitted,  he  may  plead  the  acquittal  of  the  party  committed 
to  his  charge,  because  if  that  party  be  innocent  he  cannot  be  guil- 
ty, (m)  And  the  party  escaping  might  give  the  first  discharge  in 
evidence  to  bar  an  indictment  for  the  subsequent  felony,  (n)^  It  ^466] 
is  also  a  general  rule  that  an  accessary  may  plead  in  bar  that  his 
principal  has  been  acquitted,  (o) 


Wlien  the  prisoner  has  either  personally  obtained  di  pardon  for  Of  pleas  of 
himself,  or  is  included  in  a  general  act  of  grace,  he  roust  plead  p»rdon.(*) 
that  privilege  specially,  as  otherwise  the  court  will  not  be  bound 
to  allow  it,  and  indeed  has  no  discretionary  power  to  notice  it.  (p) 
But  there  seems  to  be  an  exception  to  this  rule,  where  a  general 
act  of  parliament  pardons  all  persons  without  any  kind  of  proviso 
of  the  particular  offence  for  which  the  defendant  is  indicted;  for 
then  the  court  are  required  to  attend  to  it  ex  officio  as  they  are  to 
every  other  public  statute,  (q)  A  pardon  may  always  be  pleaded 
when  the  offender  is  evidently  included  within  its  intention;  as 
where  all  felonies  and  lower  offences  committed  before  a  certain 


(^)  S  Hale,  252, 3.  (o)  2  Hale,  254. 

(h)  2  Hale,  253.  ace.  3  Inst.  213.         (/»)  Cro.  Car.  32,  449.    3  Inst.  235, 

cont.  4.    Cro.Eliz.  768.     Moor,  770,  619. 

(i)  2  Hale,  253.  Sir  Tho.  Uaym.  23.    J«\)st.  67,    Cro. 

(k)  2  Hale,  253.  Eliz  4,  153.     Hawk,  b:  2.  c.    57.   s. 

(/)   2  Hale,  255, 392.  60,  64.     Bac,  Ah.  Panlon,  G.  2. 

(m)  2  Hale,  254.     1  Hale,  611,  2.  (q)  3  Inst.  234     1   Dyer,    28.  i  b. 

^n)  2  Hale,  254.  Plowd.  83.    Hawk.  b.  2  c.  37.  a.  61. 

(*)  As  to  this  plea  in  general,  see  Hawk   b.  2.  c.  S7.  s.  60  to  72     4  Bla. 
Com.  337,  396  to  403.    Sac.  Abr.  Pardon,  G. 
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day  are  remitted,  a  murderer  is  pardoned  who  has  given  the  fatal 
stroke  before  the  time  specified^  though  the  death  which  completes 
the  crime  does  not  happen  till  a  subsequent  period,  (r)  But  if 
murders  be  expressly  excepted,  or  the  act  extends  only  to  misde- 
meanours, he  will  not  be  entitled  to  the  benefit  of  the  act,  because, 
though  at  the  time  it  was  passed  his  crime  was  only  a  misde- 
meanour, it  subsequently  became  a  higher  crime  than  those  in- 
cluded in  die  pardon,  (s) 
At  what         If  a  party  has  a  right  to  plead  a  pardon,  it  is  certainly  better  to 

should  be  P'^^^  '^  ^°  '^  ^^  ^^^  '^^^  ^^  ^^^  proceedings,  for  though  he  may 
pleaded,  take  advantage  of  it  any  time,  even  after*  conviction,  (()  yet  if 
[*46if]  once  judgment  be  pronounced,  though  the  life  of  the  party  may  be 
saved  by  reversal  of  judgment,  the  production  of  a  pardon  will 
not  reverse  the  attainder,  so  that  the  blood  will  be  corrupted.  («) 
It  must  be  pleaded  before  the  general  issue,  if  at  all  previous  to 
verdict,  unless  its  date  foe  subsequent  to  the  pleadings,  because  the 
former  estops  tills  latter,  (w) 

A  pardon  whether  general  or  particular  must  be  specially  plead- 
ed and  cannot  be  given  in  eviaence  under  the  general  issue,  (x) 
unless  where  the  statute  pardoning  enables  (as  is  now  usual,)  the 
party  to  plead  the  general  issue,  {y)  In  pleading  a  general  act  of 
pardon,  if  the  act  contain  exceptions  of  particular  persons  by  name 
or  of  a  general  description  of  individuals,  it  is,  in  general,  neces- 
sary for  the  defendant  to  show  specially  that  he  is  not  one  of  the 
parties  named  in  the  statute  as  without  its  benefit  in  the  first  case, 
or  included  in  the  proscribed  description  in  the  second,  (z)  But 
where  the  pardon  is  in  its  body  general  as  to  all,  and  some  are 
afterwards  excepted  in  a  distinct  proviso,  it  seems  that  such  aver- 
ments are  not  absolutely  requisite,  and  that  if  the  defendant  be 
thus  excepted,  it  must  be  shown  by  the  crown  in  it  its  reply,  (a) 
And  where  a  particular  offence  only  is  excepted,  he  will  not  be 
compelled  to  negative  its  commission,  for  the  court  will  judicially 
take  notice  of  the  colour  of  the  charge  against  him,  and  compare 
it  with  that  excepted  in  the  pardon.  (6)     So  where  a  single  indi- 


How  it 

ought  to 
be  plead- 
ed.  (•) 


(r)  Plmvd.  401.  1  Hale,  426.  1 
Dyer,  99.  Hawk.  h.  2.  c.  Sr.  s.  21. 
Bac.  Ab.  Pardon,  D. 

(«)  Post.  64.    Bac.  Ab.  Pardon,  D. 

(0  4  Bla.  Com.  337.  Trem.  P.  C. 
271,  273.  6  Co.  14.  Hawk.  b.  2. 
c.  37. «.  59. 

(u)  4  Bla.  Com.  337. 

(w)  Post.  43.  Hawk.  b.  2.  c.  37.  s. 
S7.    Bac.  Ab.  Pardon,  G. 

(x)  Hawk.  b.  3.  c.  37.  a.  59.  Fortes. 
43,67. 


((/)  Portes.  67. 

(r)  Cro.  Eliz.  125.  Cro.  Car.  449. 
Piowd.  103.  Bro.  Abr.  Pleftdinfci, 
124.  Id.  Charter  de  Pardonne,  66. 
1  Dyer,  27,  b.  Hawk,  b-  2.  c  37.  a. 
60.  Uac.  Ab.  Pardon,  G.  1.  3  Bast, 
87, 88,  9. 

(fl)  1  Lev.  26.  Hawk.  b.  2.  c.  37. «. 
60.    Bhc.  Ab.  Pardon,  G.  1. 

(4)  Noy,  99.  Cro.  Car.  449.  Moor, 
620.  Hawk.  b.  2.  c  37.  a.  62.  Bac 
Ab.  PardoD,  G.  1. 


(*)  See  form  of  Plea,  3  Inst.  234. 
Trem.  P.C.312.  post,  last  vol. 


Rast.  Ent.  455.  a  b.    S  Hale,  391^  2. 
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vidua!  is  excluded  from*  the  operation  of  the  roya]  clemencj,  it   [^468] 
has  been  holdeo  not  to  be  necessary  to  aver  that  the  defendant  is 
not  the  [>er8on  referred  to,  for  that  is  a  circumstance  of  which  the 
judges  are  bound  to  take  cognizance,  (c) 

A  particular  pardon  cannot  be  pleaded  unless  it  be  under  the 
great  seal;  and,  therefore,  a  mere  promise,  articles  of  surrender, 
or  the  sign  manual,  will  not  avail  unless  confirmed  by  this  sanc- 
tion, (d)  Add,  when  it  is  thus  authenticated,  it  must  not  only  be 
specially  pleaded  but  brought  into  court  sub  pede  9^^i^  because  it 
is  supposed  to  be  in  the  defendant's  possession,  and  in  whose  favor 
it  has  been  granted  who  is  so  beneficially  interested  in  its  pur- 
port, (e)  But  if  he  pleads  the  pardon,  and  is  unable  immediately 
to  produce  it,  the  court  will,  in  their  discretion,  indulge  him  with 
further  time  in  order  to  procure  it.  (/)  If  a  party  having  the 
king's  pardon  for  manslaughter  be  indicted  for  murder,  it  is  said 
that  he  ought  not  to  plead  not  guilty  to  the  whole,  fqr  he  would 
thereby  waive  his  pardon,  but  he  should  confess  the  indictment  as 
to  the  manslaughter  and  plead  the  king's  pardon  thereto;  and  as 
to  the  killing  with  malice  prepense,  he  should  plead  not  guilty,  (g) 

If  there  be  any  variance  between  the  denomination  of  the  party 
in 'the  indictment  and  in  the  pardon,  or  in  his  addition,  he  may 
show  by  proper  averments  of  identity  that  the  same  person  is  in- 
tended. (A)  And,  therefore,  if  a  man  be  indicted  as  ^^  yeoman" 
and  pardoned  as  "  gentleman^"  or  the  addition  of  place  is  dif- 
ferent, he  may  show  his  identity  by  averment.  ({)  So  also  if  in 
an  indictment"*  for  homicide  the  time  of  the  death  is  stated  differ-  [^469] 
ently,  the  variance  may  be  thus  explained  and  rendered  harm- 
less, {k)  And  if  these  explanatory  averments  be  omitted,  the 
court  will,  in  their  discretion,  defer  the  proceedings  in  order  to 
give  time  for  the  defendant  to  perfect  his  plea  or  to  obtain  a  more 
effectual  pardon.  (I) 

The  court  will  always  allow  the  defendant  counsel  to  plead  a 
pardon;  (m)  and  if  sufficient  cause  be  shown,  he  may  be  admitted 
to  plead  it  in  forma  pauperis,  (n)  Unlike  the  other  pleas  in  bar 
which  we  have  noticed,  this  plea  does  not  conclude  over  to  the 


(c)  Cro.  Eliz.  125.    Hawk.  b.  2.  c.  (i)  Keilw.  58.    1  Bol  Rep.  368. 
37.8.63.    B»c.  Ab  Panlon,  G.  1.  Hawk.  b.  2.  c.  37.  8.  66.    Bac.  Ab. 

(d)  1  St.  Tp.  578.    1  Bla.  Rep.  479,  Pardon,  G.  2. 

480.    Fost.  62.    Hawk,  b  2.  c  37.  s.  (A?)  Bro.  Ab.  Charter  de  iPardonne, 

63.  15.     Hawk.  b.  2.  c.  37.  8.  66.    Bac. 

(<*)  Hawk.  b.  2.  c.  37.  s.  65.    Bac.  Ab.  Pardon,  G.  2. 

Ab.  Pardon,  G.  2.    Trem.  P.  C.  312.  (/)  3  Inat.  240.     1   Sid.  41.    Sir 

(/)  Hawk.  b.  2.  c  37.  a.  65.  Tho.  Raym.  13.    Hawk.  b.  2.  c  37.  s. 

(g)  2  Hule,258.  66.    B:ic.  Ab.  Pardon,  G.  2. 

{h)    1   Dyer,    34.   a.    Keilw.   58.  (»n)  3  Inst.  29,  137.    Hawk.  b.  2.  c. 

llawlc.  b.  2.  c.  37.  s.  66.    Bac.  Ab.  39.8.5     Ante,  408. 

Pardon,  G.  2.  (w)  2  Stra.  1214. 
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felony,  because  that  would  be  inconsistent  with  its  substance,  (o) 
It  concludes  by  praying  that  the  defendant  may  be  dismissed  of 
the  premises  by  the  court,  (p)  In  case  of  felony,  it  is  generally 
pleaded  kneeling,  (q)  though  this  formality  is  clearly  unnecessary 
when  the  party  indicted  for  any  offence  of  inferior  degree,  for  then 
he  may  plead  it  by  attorney,  (r)  There  is  also  an  ancient  cus- 
tom of  giving  gloves  to  the  judges  and  the  officers,  which  is  com- 
pounded for  by  a  fee  of  four  guineas  to  each  of  the  judges,  and 
upon  which  it  seems  they  may  insist  before  they  allow  a  pardon.  («) 
When  these  forms  have  been  complied  with,  the  judgment  is  en* 
tered  "  that  the  prisoner  be  dischai^d  of  the  premises  and  go 
without  day,^'  upon  which  he  is  to  be  set  at  liberty,  (f )  But  the 
judges  are  empowered  by  statute  to  compel  the  defendant  to  enter 
[*470]  into  a  recognizance  with  two  sufficient  sureties  for  his  good* 
behaviour  for  any  time  not  exceeding  seven  years,  and  if  be  refuse 
they  may  remand  him  until  he  comply,  (tt)  But  this  practice,  if 
it  has  ever  yet  been  exercised,  is  very  unusual;  and  if  the  party 
be  of  good  fame,  it  is  always  the  course  to  discharge  him.  (lo) 
On  the  other  hand,  if  the  plea  be  found  against  him,  in  case  of 
felony,  he  will  have  judgment  of  ^^  respondeas  ouster;'^  and  in 
case  of  misdemeanour,  the  court  may  proceed  to  pass  sentence  as 
upon  a  conviction,  (x) 

If  a  pardon  be  granted  to  a  defendant  in  prison,  it  is  said  that 
the  proper  mode  of  obtaining  its  benefit  upon  the  circuits  and  at 
the  Old  Bailey,  is  to  procure  the  sign  manual  or  privy  seal,  signi- 
fying his  majesty's  intention  to  pardon  the  offender,  and  directing 
the  justices  of  gaol  delivery  to  bail  him  on  his  entering  into  are- 
cognizance  to  appear  and  plead  the  next  general  pardon,  (y)  This 
mandate  is  obeyed  by  the  justices  who,  if  the  pardon  is  conditional, 
take  security  also  for  the  performance  of  the  stipulations  upon 
which  it  is  granted,  and  then  issue  their  warrant  to  the  gaoler  for 
the  prisoner's  dischai^e.  {z) 


ii 


(o)  Fo9t.  42,  3.  Hawk.  b.  2.  c.  37. 
8.  59,  67.  Bac.  Ab.  Pardon^  G.  2. 
2  Hale,  256. 

[p)  2  Hale,  391. 

[q)  Gilb.  Rep.  48.    2  Stra.  1208. 

(r)  2  Stra.  816. 

(«3  Gilb.  Rep.  48.  Sir  Tho.  Jones, 
56.  1  Sid.  452.  Kel.25.  Pulton  de 
pac.  Keg.  88.  Hawk.  b.  2.  c.  37.  s.  71. 
Bac.  Ab.  Pardon,  G.  2. 

(02  Half,  391. 

(u)  5  &  6  Will.  &  M.  c.  13.  Hawk, 
b.  2.  c.  37.  s.  70.    Bac.  Abr.  Padron, 


G.  2. 

(w)  2  Stra.  1203.  Bac.  Ab.  Par- 
don, G.  2. 

(x)  2  Hale,  256. 

(y)  1  Bla.  Rep.  479.  2  Bfau  Rep. 
797.  15  East,  463.  Hawk.  b.  2.  c 
37. 8. 72.  Bac.  Ab.  Pardon,  G.  2.  See 
form  of  such  a  mandate,  15  East,  463. 
Post,  lU.  last  vol.  and  post  as  to  Par- 
don. 

(z)  1  Bla.  Rep.  479.  Hawk.  b.  3.  c* 
37. 8. 72.    Bac.  Ab.  Pardon,  G.  2. 
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Pleas  to  the  matter  of  the  indictment  are  either  the  general  tssuBj  ^-  P'^^  to 
or  special  pleas  to  the  merits  of  the  transaction.     The  first  of  these,  ™dic^Ji,^^ 
is  the  only  plea  on  which  the  defendant  can  receive  sentence  of  i.  The  ge- 
death,  (a)  for  we  have  seen  that  he  may  resort  to  it  on  all  capital  "^"^  ^saue 
charges,  when  other*  modes  of  defence  have  failed  him.  (6)  Upon    r^j^i^ii 
all  capital  accusations  the  plea  of  not  guilty  puts  in  issue  the  whole   I  ^ '  ^  -i 
of  the  charge,  not  merely  whether  the  defendant  actually  did  the 
facts  stated  on  the  record,  but  the  criminal  intention  with  which 
it  is  alleged  be  was  actuated,  and  the  legal  quality  of  the  guilt  to 
be  deduced  from  the  whole,  (c)    In  this  respect  there  is  a  very  im- 
portant distinction  between  civil  and  criminal  proceedings;  in  the 
former,  if  the  facts  are  admitted,  and  the  defence  is,  that  they 
were  rendered  legal  by  circumstances,  a  special  justification  must 
be  pleaded;  but,  in  the  latter,  no  justification  can  be  admitted,  to 
limit  the  defendant's  means  of  defence:  nor  is  it  at  all  necessary,  for 
if  it  appear  that  the  facts,  though  true,  were  legal,  the  defendant 
will,  of  course,  be  acquitted,  (d)    Thus  on  an  indictment  for 
murder,  a  man  cannot  plead  that  he  killed  the  deceased  in  the 
fury  of  passion,  and  therefore  it  is  only  manslaughter;  nor  that  he 
slew  him  in  self  defence,  and  so  is  altogether  guiltless;  but  he  must 
plead  generally  ^'  not  guilty,"    and  give  the  special  matter  in 
evidence,  (e)     So  also  in  indictments  for  felony  and  treason,  if 
the  facts  stated  amount  to  neither  of  them,  the  prisoners  will  be 
discharged  under  the  general  issue;  for  the  terms  ^'  feloniously" 
and  ^'  traitorously,"  by  which  those  crimes  are  designated,  are 
the  gist  of  the  chaise;  and  unless  they  are  shown  to  be  properly 
applied,  the  indictment  cannot  be  supported.  (/)     On  pleading 
this  plea,  the  prisoner,  if  in  irons,  is  entitled  to  have  them  removed, 
in  order  that  he  may  suffer  no  unnecessary  pain  or  restraint  on  his 
trial,  (g)    The  mode  of*  pleading  this  plea  in  capital  cases,  on    [*472] 
the  arraignment,  the  replication,  the  circumstances,  and  the  issue, 
have  been  already  considered  as  incidents  to  the  arraignment,  and, 
therefore,  need  not  be  repeated,  (h)     In  prosecutions  for  misde- 
meanours, the  defendants,  (or  if  a  parish  be  indicted,  two  of  the 
inhabitants,)  plead,  by  attorney,  the  general  issue,  not  guilty;  {%) 


(a)  4  Bla.  Com.  338.  Ab.  Assault  and  Battery,  C. 

(6)  Ante,  485.    2  Hale,  257,  8.  (/)  4  Bla.  Com.  338,  J. 

(c)  4  Bla.  Com.  338.    1  Erskine'9  (i")  1   Leach,  36.    3  Inst.  34.    9 

Speeches,  278.  Inst.  315.    Kel.  10.     2   Hale.    219. 

(J)  2  Hale,  258.    4  Bla.  Com.  338,  Hawk.  b.  2.  c.  28.  a.  1.    4  Bla.  Coip. 

9.     1  Enik.  Spec.  278.  322.    Ante,  417. 

(e)  2  Hale,  258,  304.    Bro.  Abr.  (/i)  Ante,  416. 

Appeal,  122.    4  Bla.  Com.  338.    6  (/)  See  forma  of  pleas,  post  last  vol. 
Mod.  172.    Trem.  P.  C.  270.    Bac. 

(*)  As  to  this  plea,  seo  Hawk.  b.  2.  c.  38.  4 Bla.  Com.  338-^1.  Ante, 
p.  415,  6,  422,  432,  as  to  tlie  incidents  of  arraignment  and  the  authorities 
there  cited. 
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to  which  a  replication,  called  the  similiter  is  added,  (j)  and  the 
issue  delivered,  as  we  shall  hereafter  consider. 


II.  Special  Jn  cases  of  indictments  or  informations  for  misdemeanours,  the 
gleas  in  ^^^j^  ^^  j^^^^^  j^^^  considered  does  not  apply  with  the  same  degree 
of  strictness,  for  there  are  some  cases  where  a  special  plea  is  not 
only  allowable,  but  even  requisite.  Thus,  if  the  defendant  fall 
within  any  exception  or  proviso,  which  is  not  contained  in  the 
purview  of  the  statute  creating  the  offence,  he  may,  by  pleading, 
show  that  he  is  entitled  to  the  benefit  of  that  exception,  or  pro- 
viso, and  there  are  many  pleas  of  this  description,  in  the  ancient 
entries,  (k)  Son  assault  demesne  cannot,  it  is  said,  be  pleaded  to 
an  indictment  for  an  assault,  but  must  be  given  in  evidence  under 
the  general  issue;  to  which  a  special  plea  would  amount.  {I)  And 
where  a  special  plea  to  the  merits  is  put  in,  the  general  issue  can- 
not be  pleaded  with  it,  because  duplicity  is  not  allowed  in  pleadings, 
or  even  in  actions  upon  a  penal  statute,  (m)  But  he  may  plead  the 
former  as  to  part  and  the  latter  as  to  the  residue,  (n)  And  thus, 
where  a  man  has  obtained  the  king's  pardon  for  manslaughter, 
[^473]  ^D<)  is  afterwards  indicted  for  murder,  he  may  plead  "  not  guilty'^ 
as  to  the  malice  aforethought,  and  a  pardon  to  the  felonious  homi- 
cide, (o)  So  the  defendant  may  confess  the  indictment  in  part, 
and  plead  not  guilty  to  the  residue. 

Formerly  it  was  the  practice  to  plead  particular  exemptions 
specially  to  any  indictment  for  misdemeanours,  as  for  not  going  to 
church,  or  exercising  a  trade,  (p)  but  now  it  is  the  usual  practice 
to  plead  only  the  general  issue,  and  give  the  special  matter  of 
exemption  in  evidence  under  it.  (q)  The  principal,  and  indeed 
almost  the  only  cases,  in  which  special  pleas  to  the  merits 
are  necessary,  are  in  the  case  of  indictments  for  neglecting 
to  repair  highways  and  bridges.  With  respect  to  these,  it  is  a 
general  rule,  that  where  the  defendants  are  chained  with  the  repair 
of  the  road  or  bridge  in  question  of  common  right,  and  are  prima 
facie  liable  to  amend  it,  as  in  an  indictment  against  a  parish  for 
not  repairing  an  highway,  they  must,  in  order  to  show  that  the 
burden  is  thrown  upon  some  other  quarter,  set  forth  that  ground 
of  discharge  in  a  special  plea,  (r)    So  the  inhabitants  of  a  county, 

{f)  See  forms  of  Replic.  post  last  2  Hale,  255,  6. 

vol.  (n)  Hawk.  b.  3.  c.  26.  a.  63. 

(k)  2  Leach,  606.    Rex  v.  Baxter.  (o)  2  Hale,  258. 

Trem.  P.  C.  (/»)   See  forms,  Trem.   P.  C.    1 

(0  6  Mod.  172.    Trem.  P.  C.  270.  Saund.  309.  a. 

Bac.  Ab.  Assault  and  Battery,  C.  ted  {q)  1  Saund.  310.  n.  8.  Dougl  531. 

quigre,  (r)  1  Mod.  112     1  Vent.  256.    12 

(m)  9  Ann,  c.  14.    4.  T.  R.  701.    2  East,  192.    13  East  95.    Hawk.  b.  1. 

Stra.1044.    4  Bla.  Com.  338.  n.  1.    8  c.  76.  s.  9.    2  Saund.  159.  n.  10.    1 

East,  107.    Hawk.  b.  2.  c  26.  s.  GZ.  Ld.  Raym.725.    2T.  R.  111. 
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if  iudicted  for  the  non-repair  of  a  bridge,  or  of  the  highway  within 
three  hundred  feet  of  the  extremity  of  the  bridge,  must,  to  exone- 
rate themselves,  plead  specially  that  some  other  is  bound,  by 
prescription  or  tenure,  to  repair  the  same.  {$)  But  this  does  not 
seem  to  apply  where  the  obligation  is  altered  by  a  public  act  of 
parliament,  of  which  all  are  supposed  to  take  cognizance,  {t) 
And,  under  a  plea  of  not  guilty,  the  inhabitants  of  a  parish  or 
county  may  dispute  the  fact  of  the  highway  or  bridge  being  pub- 
lic, and  may  give  in  evidence,  that  private  individuals  have  been 
accustomed  to  repair,  or  any  other  facts,  in  order  to  show  that  the 
way*  or  bridge  was  not  public,  (u)  On  the  other  hand,  it  is  [*474] 
settled,  that  where  defendants  are  not  prima  facie,  or  of  common 
right  liable  to  repair,  as  a  particular  division  of  a  parish,  or  an 
individual,  are  charged  by  prescription,  or  ratione  tenura),  they 
may  exonerate  themselves,  and  throw  the  burden  upon  others, 
either  the  parish  at  large,  or  an  individual,  under  the  general 
issue,  (w)  In  general,  all  parishes  come  under  the  first  of  these 
rules,  and  must  plead  specially  that  others  are  bound  to  repair  the 
roads  and  bridges  within  their  boundaries,  (x)  But  when  an  act 
of  parliament  has  authorized  a  public  company  to  make  altera- 
tions, and  they  cut  or  widen  trenches  across  the  roads,  and  then 
build  bridges  over  them,  or  otherwise  first  create  the  necessity  and 
then  remedy  it  by  building  bridges,  they  will  be  always  liable  to 
keep  them  in  repair  when  necessary,  (y)  And,  as  where  a  par- 
ticular body  or  individual  is  bound  by  some  charter,  or  other 
means,  to  repair,  that  fact  may  be  specially  pleaded  by  a  parish 
or  county;  so  if  the  parties  on  whom  the  duty  lies  have  been  con- 
victed for  the  same  offence,  the  defendants  may  plead  the  convic- 
tion, setting  out  the  record,  and  averring  the  identity  of  the  place 
in  question,  (z) 

It  is  a  good  general  rule,  that  whatever  the  prosecutor  is  bound 
to  prove  upon  the  general  issue  the  defendant  may  contradict  un- 
der the  same  plea,  without  specially  setting  forth  the  ground  of 
his  defence  upon  the  record,  (a)  And  this  is  the  reason  why  a 
man  is  not  bound  to  plead  that  he  is  not  by  tenure  or  prescription 
compelled  to  repair,  for  the  affirmative  of  those  points  must  be 
shown  by  the  prosecutor,  or  they  can  make  out  no  ground  of  con- 
viction. (6)*  And,  therefore,  a  parish  may,  under  the  plea  of  not  [*475] 
guilty,  show  that  the  place  in  question  is  in  sufficient  repair,  or 
that  it  is  not  a  public  way,  or  that  it  does  not  lie  within  the  district, 


(«)  7  East,  588,    12  E:i8t,  192.  Ld.  Itiym.  725.    2  S.  und.  159.  n.  10. 

(t)  3  Camp.  222.  (y)  14  East,  317. 

(u)  2  M.  &  S.  262.    1  Stra.  180,  (z)  Sir  Tho.  Raym.  385.    Trem.  P. 

18a,  4.  C.  206. 

(v)   1  Stra.  180,  183,4.    3  Salk.  (a)  1  Stra.  181, 2,  3.  2Saund.l58. 

183.    2  Saund.  159.   n.   10.    Comb.  b.  n.  3.    Id.  159.  b.  n.  10.    2M.  &S. 

396.  265.    3  Campb.  223. 

(x)  1  Vent.  189.    2  T.  R.  111.    1  W  2Saund.  159.  b.  n.  10. 
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for  all  these  must  be  alleged  in  the  indictment  and  given  in 
evidence  on  the  trial,  (c) 
Forms  and  Where  different  townships  or  divisions  of  a  parish  have,  from 
of^ihespc.  ^^^^  immemorial,  repaired  the  roads  respectively  belonging  to 
cial  pleis,  each  of  them,  and  the  parish  at  large  is  indicted,  this  prescripp 
replica,  fion  must  be  properly  pleaded  to  the  indictment,  for  if  judgment 
&c?%)  ^^  given  generally  against  the  parish,  that  will  afterwards  aflbrd 
evidence  that  the  whole  parish  is  liable  to  repair,  (d)  But  if  the 
districts  can  show  that  they  had  no  notice  of  the  indictment,  or 
that  the  defence  was  wholly  conducted  by  the  district  in  which 
the  nuisance  was  permitted,  the  court  will  give  such  other  dis- 
tricts leave  to  plead  the  prescription  to  any  subsequent  indictment 
on  the  ground  of  a  similar  negligence,  (e)  The  mode  of  pleading 
such  a  prescription  seems  to  be  for  each  district  claiming  an  ex- 
emption from  liability  to  slate  in  a  separate  plea  ^^  that  the  parish 
has  immemorially  been  divided  into  a  certain  number  of  districts 
or  townships,  called  A.  6.  C.  &c.  and  that  the  inhabitants  of  the 
several  districts  of  A.  &  C.  (in  which  the  highway  lies)  have  im- 
memorially been  used  and  accustomed  to  repair  and  amend  the 
several  and  respective  highways  situate  and  lying  in  their  said 
respective  districts,  independent  of  each  other,  and  that  the  said 
part  of  the  said  highway  in  the  said  indictment  mentioned,  lies 
[^476]  m  that  part  of  the  said  parish  called  the  district^  of  C,  and  by 
reason  of  the  premises  the  inhabitants  of  the  said  district  ought  to 
have  repaired  the  same,  independant  of  the  inhabitants  of  the  said 
district  of  A.  in  the  said  parish."  (/)  But  if,  in  such  case,  there 
are  two  townships  thus  liable  to  repair,  and  the  highway  indicted 
lies  partly  in  one  and  partly  in  the  other,  the  plea  by  the  parish 
must  show  how  much  lies  in  each  of  them,  or  the  plea  will  be 
deemed  invalid,  (g) 

Every  special  plea  to  an  indictment  for  an  offence  respecting 
the  highways,  must  not  only  show  that  the  defendant  is  not  bound 
to  repair,  but  must  show  specially  who  ought  to  do  so,  and  from 
whence  their  duty  arises,  (ft)  And  even  where  a  special  plea  is 
unnecessary,  and  the  whole  matter  might  be  given  in  evidence 
under  the  general  issue,  if  it  is  pleaded  at  all,  the  defendant  must 
show  in  whom  the  duty  exists,  and  traverse  his  own  liability,  (i) 


(c)  2  Saund.  158-  b.  n,  3.      1  Stra.  (/)  2  Saund.  159.  b.  n.  10. 

181,2,3.  Ig)  11  East,  304. 

(J)  Peake,  Rep.  219,  2  Saund.  159.  {k)    1    Sid.    140,     Carlh.  213.    2 

a.  n.  10.  Sajiml.  159.  n.  10. 

(e)  Doiigl.  421.    2  Saund.  259.  a.  n,  (»)  2  Saund.  159.  a.  n.  10. 
10. 

(•)  See  forms  post  last  vol.  14  East,  318,  513  11  East,  304.  a  bad  form 
13  East,  95,  220,  1.  12  Easr,  192.  2  Satind.  159.  Ceo.  C  A.  402,  401.  5 
Burr.  2594.  West,  158.  See  plea  to  a  presentment,  2  Saund.  159,  and  a 
plea  cra\-ing  oyer.     1  Suund.  309.  a.  t 
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When  the  plea  charges  an  individual  with  the  liability  of  repair- 
ing ratione  tenurae,  it  has  been  considered  necessary  to  add  the 
vrord  swB^  (k)  but  it  has  been  holden  to  be  unnecessary ;  for  ra- 
tione tenurae  alone  will  be  construed  to  imply  such  a  tenure  as 
makes  him  chargeable.  {I)  And  where  the  obligation  arises  from 
tenure,  it  is  not  necessary  to  state  that  the  party  on  whom  it  is 
thrown  ought  to  repair,  ^^  as  he  and  all  those  who  held  the  said 
lands  for  the  time  being,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  have  been  used  to  do,''  though  many  pre- 
cedents contain  them,  because  a  prescription  is  implied  in  the 
estate  of  inheritance  which  he  possesses,  (m)  But  where  the  duty 
proceeds  merely  from  inhabitancy,  the  custom,  prescription,  and 
reason  on  which  it  is  founded,  ought  to  be  clearly  set  forth*  in  the  [^477] 
proceedings,  (n)  An  individual,  however,  cannot  be  bound  by  a 
prescription  without  either  tenure  or  profit,  as  the  right  of  toll,  in 
respect  of  which  he  must  take  care  that  the  road  is  duly  amended, 
though  it  is  otherwise  in  the  case  of  a  corporation,  (o)  And,  in 
conformity  to  these  principles,  it  has  been  resolved  that  if  a  parish 
lies  partly  in  one  county  and  partly  in  another,  and  a  highway 
lying  in  one  part  is  ruinous,  an  averment  that  the  inhabitants  of 
that  part  only  are  bound  to  repair  is  bad,  for  the  prescription  must 
embrace  the  whole  parish.  (6)  If  the  person  or  township  indicted 
unnecessarily  plead  specially,  and  show  in  their  pleas  who  are 
bound  to  repair,  it  is  necessary  to  traverse  the  statement  of  their 
own  liability;  {q)  but  if  a  parish  be  indicted  for  the  dangerous 
state  of  a  highway,  or  a  county  for  the  dilapidation  of  a  bridge, 
and  they  throw  the  charge  upon  another,  the  plea  ought  not  to 
conclude  with  a  traverse  of  the  defendant's  liability,  because  that 
is  a  traverse  of  matter  of  law  which  cannot  be  referred  to  a  jury,  (r) 
.  It  being  an  intendment  of  law  that  the  parish  in  the  one  case,  and 
the  county  in  the  other,  is  liable  to  repair,  and  therefore  the  matter 
of  fact  to  be  put  in  issue  and  referred  to  a  jury,  is  merely  the  lia- 
bility of  the  particular  district  or  individual,  which,  if  established 
ID  evidence,  will  negative  the  presumption  of  law  against  the 
parish  or  county.  Many  of  the  precedents  in  the  books,  however, 
improperly  negative  the  liability  of  the  parish  or  county,  (s) 

With  respect  to  the  replications^  a  variety  will  be  found  among 
the  forms  relative  to  this  chapter,  but  which  do  not  afford  matter  for 
any  particular  consideration.     If  the  plea  of  the  county  or  parish 


(k)  Hawk.  b.  1.  c.  76  s.  90  76.  s.  8. 

(/)1  Vent.  331-     1   S.ra.   187.    2  (/»)  5  T.  U.  498. 

Saund.  158.  n.9.  (^0    Ante,  476.  n.  (i)      2  Saund. 

(m)  Keilw.  52.  pi.  4    Co.  Ent.  358.  159.  a.  note  10. 
a.    Styles,  400.    Hawk.  b.  2.  c.  76.  s.  (r)  2  Lev.  112.     1  Saund.  23.  n.  5. 

8.     2  Saund.  158  n.9.  2  Stiund.    159.  a.  n.  10.  161.  n.  11. 

(f0  2T.  R.IU.     5  Burp. 2700.    3  2  Htn.  Rla.  182. 
Keb.  301.  (*)  13  Kast.  96,  223. 

(o)  13  Co.  Rep.  33.    Hawk.  b.  1.  r. 
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improperly  conclude  with  a  traverse  of  their  liability  the  repHca- 
P478]  tioD  should*  not  take  issue  on  the  traverse,  (t)  though  that  is  not 
unusual;  (u)  but  should  take  issue  on  the  liability  of  the  par- 
ticular individual.  If  the  plea  of  the  defendant  in  any  case  con- 
clude to  the  country,  the  similiter  may  be  added,  thus,  ^^  and  A. 
B.  who  prosecutes  for  the  king,  doth  the  like,'^  and  at  the  sessions 
the  clerk  of  the  peace  is  to  join  issue  for  the  king,  and  the  entry  of 
the  similiter  in  his  name,  without  stating  his  office  and  authority, 
is  sufficient,  it  being  intended  that  he  was  known  to  the  court  to 
be  the  proper  officer;  (to)  and,  at  the  assizes,  the  similiter  is  added 
in  the  name  of  the  clerk  of  assize,  (x)  and  if  by  mistake  the  si- 
militer is  omitted  in  a  prosecution  for  a  misdemeanour,  the  coart 
will  order  it  to  be  interlined;  {y)  but  we  have  seen  that,  in  felonies, 
no  similiter  is  necessary,  (z)  If  the  plea  of  the  defendant  be  in- 
sufficient the  prosecutor  may  demuvy  upon  which  there  may  be  a 
joinder  in  demurrer,  (a) 


Of  a  Nolle  During  these  various  stages  of  the  proceeding,  a  nolle  prosequi 
Prosequi,  may  be  entered  by  the  attorney  general.  (6)  The  usual  occasion 
of  granting  this  stay  of  the  prosecution  is,  either  when,  in  case  of 
misdemeanours,  a  civil  action  is  depending  for  the  same  cause,  (c) 
or  any  improper  and  vexatious  attempts  are  made  to  oppress  and 
injure  the  defendant,  as  by  repeatedly  preferring  defective  indict- 
ments for  the  same  supposed  offence;  {d)  or  if  it  be  clear  that  the 
P479]  indictment  for  a  misdemeanour  is  not  sustainable  against*  the  de- 
fendant, as  if  a  surgeon  be  indicted  for  refusing  to  be  a  consta- 
ble, (e)  In  the  former  case,  it  compels  the  party  indicting,  to 
make  his  election  in  which  mode  he  will  seek  his  remedy.  (/) 
In  order  to  pbtain  it,  the  defendant  must  obtain  a  certificate  from 
the  clerk  of  the  peace,  of  the  whole  substance  of  the  indictment, 
and  of  the  time  when  it  was  preferred,  and  an  affidavit  must 
be  added  to  it  by  the  applicant  that  he  saw,  the  clerk  of  the  peace 
sign  the  certificate,  and  that  he  has  been  served  with  process 
and  received  notice  of  declaration  from  the  prosecutor  for  the 
same  identical  injury,  in  respect  of  which  he  is  indicted,  (g)  On 
these  requisites  being  complied  with,  the  attorney  general  will,  if 


(/)  Ante,  47r.  n.  r.    2  Hen.  Bla.  see  forms  post,  last  vol. 

182.  (^)  See  form  post,  last  vol. 

(f/)  13  East,  22.    2  M.  &  S.  614.  (c)  2  Burr.  720.    Cro.  C.  C.  22.  but 

(w)  Cro. Car.  315.    Hawk.  b.  2.c.  see  1  Ros.  8cPul.  121. 

38.  s.  2.  (c/)  1  Bla.  Hep.  545. 

(x)  Cpo.  Jac.  502.  (e)  1  Com.  Rep.  312.     1  Bla.  Rep. 

(t^)  Id.  ibid.  545. 

(z)  Ante,  416,  472.  ffj  2  Burr.  720. 

(a)  1  Sail nd.  273,4.    Form  of  De-  (^)  Williams,  J.  Sessions.    Cro.C. 

murrer  by  Coroner,  to  plea  to  an  m-  C.  22  see  form  id.  ibid.  post,  last  vol. 
formation 


rrer  by  Coroner,  to  plea  to  an  in- 
nation  &  joinder.    1  Saune.  273. 
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he  think  the  double  proceeding  is  vexatious,  grant  a  summons  di- 
rected to  the  prosecutor  to  attend  him  on  a  certain  day,  and  show 
cause  whj  a  nolle  prosequi  should  not  issue;  if  he  attend  he  must 
make  his  election  and  drop  the  civil  or  the  criminal  proceedings; 
but  if  he  be  absent  a  second  and  third  summons  issue  to  give  him 
an  opportunity  of  appearing;  and,  on  bis  default,  the  attorney 
general  will  grant  his  warrant  directing  the  clerk  of  the  peace  to 
enter  a  cessat  processus,  (h)  If  the  cause  of  the  application  be 
the  vexatious  conduct  of  the  prosecutor,  the  attorney  general  may 
direct  the  removal  of  the  proceedings  by  certiorari  into  the  King's 
Bench,  and  desire  to  hear  counsel  on  the  grounds  ofth^  motion,  on 
which,  if  he  think  fit,  it  will  be  granted,  (i)  But,  even  though 
the  prosecutor  desire  it,  it  cannot  be  entered  by  the  clerk  of  the 
crown  without  the  concurrence  of  the  attorney  general,  {k)  A 
nolle  prosequi  may  also  be  entered  as  to  one  of  several  defendants 
at  any  time  before  the  triaK  {I)  The  effect  of*  a  nolle  prosequi  [*480J 
when  obtained,  is  to  put  the  defendant ''  without  day,"  but  it  does 
not  at  all  operate  as  an  acquittal;  for  he  may  be  afterwards  re- 
indicted, and  even  upon  the  same  indictment  fresh  process  may  be 
awarded,  (m) 


(h)  Cro.  C.  C.  22.  (/)  11  East,  307. 

i)  1  BU.  Rep.  545  (m)  6  Mod.  261.    1  Salk.  59.  Com. 

k)  1  Ld.  Raym.  721 .  Digp.  Indictment,  K. 
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CHAPTER  XII. 


OP  PROCEEDINGS  BEFORE  TRIAL,  AND  RELATING 
TO  IT:  VIZ.  THE  ISSUE— RECORD— TIME  OF  TRI- 
AL— NOTICE  OF  TRIAL— PUTTING  OFF  TRIAL- 
PLACE  OF  TRIAL— TRIAL  AT  BAR— REMANETS— 
COMPROMISES— AND  WITHDRAWING  THE  RE- 
CORD. 


ofthe  ts.    We"""  come  now  to  consider  some  formal  proceedings  which  arise 
sue.  (*)      preparatory  to  the  trial,  with  its  time,  and  the  notices  by  which 
[  ^n    it  is  preceded.     The  first  of  these  particulars  which  calls  for  ov 
attention,  is  the  Issue. 

In  capital  cases  the  issue  is  altogether  immaterial;  and,  though 
the  plea  of  not  guilty  and  the  sitniliter  are  ultimately  stated  on  the 
record,  it  is  not  usual,  in  practice,  to  make  up  any  formal  issue 
preparatory  to  the  trial,  for  the  plea  and  similiter  are  ore  tenus, 
and  the  trial  itself  is  in  the  nature  of  an  inquisition,  in  which  the 
jury  are  charged  to  inquire  of  the  truth  ofthe  charge  against  the 
r*48Sl  prisoner,  (a)  A  mistake,  therefore,  in  the  joinder  of*  issue,  will 
not  be  material,  though  the  court  have  in  some  cases  reprehended 
the  clerk  for  his  negligence.  (6)  And  even  the  total  omission  of 
the  similiter,  will  not  be  sufficient  to  vitiate  the  proceedings,  (c) 


(a)  4  Uurr.  2084,  5.    2  Stra.  775.         (b)  1  Leach.  276, 7. 
5  T.  R.  313, 4,  9.   6  Mod.  281.  Ante,         (c)  4  Burr.  2084. 
416.    Com.  Dig.  Indictment,  L. 

•  Sec  Forms  of  Issue,  4  Wenlw.  198.    Hand,  Vnq,  391.    6  Went.  1, 440. 
post,  hst  vol.    4  BU.  Com.  App.  s.  1. 
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Id  misdemeanoun,  on  the  other  hand,  the  issue  should  be  made 
up,  and  an  analogy  prevails  to  eivil  proceedings;  (d)  if,  however, 
the  similiter  be  omitted,  the  court  will  order  it  to  be  interlined,  (e) 
Id  these  cases,  the  clerk,  of  the  peace  or  clerk  of  assize,  joins  issue 
on  behalf  of  the  prosecution,  but  it  is  not  necessary  that  his  official 
character  should  appear  upon  the  record.  (/)  When  the  defend- 
ant appears  at  the  sessions,  and  engages  by  a  recognizance  to 
enter  and  try  his  traverse  at  a  subsequent  period,  the  proceedings 
and  issue  are  entered  in  a  form  called  the  inue  or  traverse  bodc^ 
the  costs  of  which  he  is  bound  to  defray,  (g)  And  if  the  original 
indictment  were  right,  and  the  clerk  enters  it  wrong  on  the  plea 
roll,  it  may  be  amended;  though  we  have  seen  that  the  original 
indictment  itself  is  not  amendab]^.  (fc)  In  the  King's  Bench,  when 
the  prosecution  has  been  commenced  there,  or  removed  into  that 
court  by  certiorari,  there  is  no  delivery  of  an  issue,  but  the  plead- 
ings are  entered  in  a  book  in  the  office,  and  each  party's  clerk  in 
court  makes  a  copy,  (t)  If  the  indictment  has  been  removed  by 
certiorari  on  the  part  of  the  defendant,  he  having  entered  into  a 
recognizance  to  appear  and  plead,  &c.  his  clerk  in  court  makea 
up  the  record,  and  gives  notice  of  trial. 

When  an  indictment  has  been  originally  instituted  in  the  King's  Record  of 
Bench,  or  removed  there  by  certiorari,  there  is,  besides  the  bsue,  a  NUiPrius. 
record  of  nisi  prius.  (k) 

It*  is  usual  at  this  stage  of  the  prosecution  for  a  misdemeanour.  Of  obtain. 
depending  in  the  King's  Bench,  that  a  view  is  applied  for.  '"hm^'IiT 

In  case  of  indictments  for  nuisances,  it  may  be  necessary,  either  L  ^^''J 
OD  behalf  of  the  prosecutor,  or.  of  the  defendant,  for  the  jury  to 
have  a  view  of  the  premises  indicted.  This,  it  seems,  cannot  be 
granted  by  the  judges  at  the  assizes;  (I)  but,  if  necessary,  may  be 
the  ground  of  removal  by  certiorari  into  the  King's,  Bench,  (m) 
The  power  of  granting  a  view,  in  civil  cases,  is  regulated  by  several 
statutes,  none  of  which  seem  to  make  any  mention  of  criminal  pro- 
ceedings, (n)  The  court  will  grant  it  on  an  indictment  for  not 
repairing  a  highway,  or  for  a  nuisance,  (o)  but  not  on  a  prosecu- 
tion for  perjury,  (p)  When  it  is  allowed,  the  same  rules  will,  in 
general,  prevail,  as  are  observable  in  civil  proceedings.  (9) 


(d)6Mod.  281.  (0  1  Seu.  Cas.  180.    2  Barnard* 

(tf)  Cro.  J.  502.    1  Leach,  276^  7.  2U.    Ante,  378. 

(/}  Cro.  Car.  315.    Cro.  Jac.  502.  (m)  1  Seas.  Cas.  180.    Ante,  378. 

Com.  Dig.  Indictment,  L.  (n)  13  Edw.I.  c.  28.    4  &  5  Anne, 

(^)  1  Leach,  111.  see  form,  post.  c.  16.    3  Geo.  If.c.  25.  s.  14. 

last  vol.    4  Bast,  175.    8  East,  209.  (0)  1  Sess.  Cas.  180.    1  fiarnard> 

4  Burr.  2085.  144.    2  Barnard,  214.  ace.    1  Sess. 

(A)  6  Mod.  281.    Cro.  Car.  144.  Cas.  87.  temt.  contra. 

(t)  But  see  Hand,  9, 43.  (p)  K.  B.  A.  O.  1815. 

Ik)  4  East,  175.    8  £>ist,  269.    4  (g)  See  Bac.  Ab.  Juries,  H.    Ttdd» 

Burr.  2085.    11  East,  509,  5lO.  see  801  to  804,  847. 
forms,  post,  last  vol. 

Crm.  Law.                    vol..  i*  t  t 
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[*484] 


1*485] 


With  respect  to  the  time  of  trials  there  is  a  material  distinctioD 
between  prosecutions  for  felony,  and  for  inferior  offences!  When 
the  defendant  is  indicted  for  a  crime  of  the  higher  description,  it  is 
always  the  practice  to  try  him  at  the  same  assizes,  and  generally 
on  the  same  day  when  the  bill  is  found  against  him,  and  at  which 
be  is  arraigned  upon  the  indictment,  (r)  In  order  to  this  imme- 
diate trial,  the  sheriff,  by  virtue  bt  a  writ  previously  directed  to 
bim,  returns  a  panel  of  forty-eight  jurors,  to  try  a)l  felons  that  may^ 
at  that  session,  be  called  upon  to  answer**  («)  And  this  seems  to  be 
the  case  wherever  the  defendant  is  in  actual  custody,  whether  his 
crime  be  capital,  or  of  an  inferior  degree,  (t)  But  then  it  is  usual 
to  try  the  felonies  first,  and  afterwards  to  proceed  to  the  examina- 
tion of  the  minor  accusations,  (u)  In  case  of  hij^  treason,  how- 
ever, it  is  said  that  *fif teen  days  roust  elapse  between  the  arraign- 
ment and  the  trial,  though  the  authority  for  this  delay  seems  to 
be  uncertain,  {w) 

At  the  quarter  sessions,  however,  in  prosecutions  for  misde- 
meanour, when  the  defendant  is  not  in  actual  custody,  the  justices 
have  no  power  to  compel  him  to  take  his  trial  at  the  same  coart  at 
which  he  pleaded,  or  traversed  the  indictment,  though  if  he  con- 
sent, the  trial  may  be  had;  {x)  and  though  it  should  seem  to  have 
been  considered  that  justices  of  gaol  delivery  and  oyer  and  termi- 
ner, may  proceed  to  trial  immediately  after  the  finding  of  the  bill 
for  a  misdemeanour,  yet  it  is  not  the  practice  to  do  so  without  the 
defendant's  consent,  but  the  defendant  traverses  over  to  the  next 
assizes;  (j^)  and  when  the  defendant  is  not  in  custody,  he  caonot 
compel  the  prosecutor  to  try  till  the  next  assizes;  though  by  his 
consent,  and  giving  notice  of  it  to  the  cleric  of  assize,  the  trial 
may  be  had  at  the  same  assizes;  (z)  and,  where  two  defendante 
are  in  custody  for  a  misdemeanour,  and  upon  their  arraignment 
one  of  them  chooses  to  take  his  trial  at  the  time,  and  the  other 
to  put  it  off  until  the  ensuing  assizes,  the  court  will  put  off  the  trial 
till  that  time,  (a)  •  And  on  the  midland  circuit,  it  was  held,  that 
when  an  indictment  has  been  found  against  a  defen^;aiit  at  one 
assizes,  and  he  gives  notice  that  he  will  plead  and  try  at  th^  next, 
the  prosecutor  is  nevertheless  not  bound  to  try  at  the  such  next  as- 
sizes,  but  it  will  suffice  if  be  tries  at  the  third  assizes;  for  it  may 


(r)  Cro.  Car.  315,  S40,  583.  Post. 
2.  1  Sid.  235.  2  Inst.  568.  4  Inst. 
164.  2  Hale,  28, 9.  Com.  Di^.  Jus- 
tices of  the  peace,  D.  14.  Bac.  Ab. 
Trial,  I.  4  Bla.  Com.  351.  Dick. 
8e8H.  152. 

(f)  4  Bla.  Com.  351. 

(r)  2  Hkle,  28,  9.  4  Bla.  Com.  351. 
Cro.  Car.  315, 340,  448. 

(tt)  Cro.  C.  C.  9. 

(w)  5  Epsk.  8p.  7 

lee)  2  Rol.  Ab.  96.     Cro.  Car.  438, 


9, 448.  1  Sid.  99,  334.  2  Ha^le,  38, 
48.  Com.  Dig.  Justices,  D.  15.  4 
Bla.  Com.  351.  Cro.  C.  C.  9.  Dick. 
Sess.  104.  and  see  recital  of  the  lav 
in  39  &  40.  Geo.  HI.  c.  87.  s.  32.  ace. 
Cro.  Car.  340.     Cro.  J.  404.  amirQ. 

(y)  Id.  ibid.  2  Hale,  28,  9.  Dick- 
Sess.  104.  1  Leach,  lit.  and  see  re- 
cital of  law  in  39  &  40  Geo.  111.  c.  ST. 
8.22. 

(i)  Cpo.  C.  C.  9. 

(a)  Cro.  C.  C.  9. 
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not  be  certain  that  the  defendaBt  will  plead  according  to  his  notice^ 
in  which  case  the  prosecutor  would  incur  a  useless  expense  in 
witnesses,  &c.  (a) 

The  reason  oi  this  distinction  between  felonies  and  misde- 
meanours as  to  the  time  of  trial,  is  said  to  be,  that  the  parties  to 
be  tried  at  the  assizes  beibre  justices  of  gaol  delivery,  for  felony,  ^ 
are  well  aware  of  the  time  when  their  trials  will  proceed  from  the 
time  they  are  committed,  and  their  commitment  apprises  them  of 
the  nature  of  the  charge;  and,  therefore,  they  have  full  opportunity 
to  prepare  for  their  defence;  (b)  and,  also,  that  it  is  a  mere  ques* 
lion  of  fact  which  is  to  be  determined  in  ease  of  felony,  whereas 
in  many  inferior  misdemeanours,  as  for  not  repairing,  intricate 
questions  of  civil  right,  and  ancient  liability,  may  come  before  the 
court  for  their  decision,  (e)  There  is,  however,  an  exception  to 
this  general  rule  as  to  the  time  of  trial  of  misdemeanours,  in  case 
of  indictments  for  obtaining  goods,  &c*  by  false  pretences,  and 
sending  threatening  letters  with  intent  to  extort  money,  &c.  and 
other  misdemeanours  punishable  under  the  SO  Geo.  II.  c.  84. 
which  enacts,  {d)  that  every  such  offender  bound  over  to  the 
general  quarter  sessions  of  the  peace,  or  seasiona  of  oyer  and  ter- 
miner, and  gaol  delivery  of  the  county  where  the  offence  was  com- 
mitted, shall  be  tried  at  such  general  quarter  sessions  of  the  peace, 
or  sessions  of  oyer  and  terminer,  and  gaol  delivery,  which  shall  be 
held  next  after  his  apprehension,  unless  the  court  shall  think  fit  to 
put  off  the  trial  on  just  cause  made  out  to  them.  So  also  by  the 
39  and  40  Geo.  HI.  c.  87.  s.  22.  persons  indicted*  for  a  misde-  [486] 
meaoour,  in  receiving  stolen  goods,  under  the  2  Geo.  III.  c.  28. 
are  to  be  tried  immediately  without  being  allowed  the  delay  of  a 
traverse,  (e) 

I  It  is  said  that  the  technical  term  traverse^  from  traverto  to  turn  Of  Tn- 
over,  is  applied  to  an  issue  taken  upon  an  indictment  for  a  misde-  ^^^^^^ 
meanour,  and  means  nothing  more  than  turning  over  or  putting  off 
the  trial  to  a  following  sessions  or  assize;  (/)  and  thatthili  it  ia 
that  the  officer  of  the  court  asks  the  party  whether  he  is  ready  to 
try  then,  or  will  traverse  to  the  next  scMions;  though  some  have  re- 
ferred its  meaning  originally  to  the  denying  or  taking  issue  upon 
an  indictment  without  reference  to  the  delay  of  trial,  and  which 
seems  more  correct,  (g)  The  mode  of  traversing  is,  for  the  de- 
fendant to  come  into  court  and  bring  with  him  two  sufficient 
sureties,  and  then  to  deliver  them  with  their  proper  additions  to 


(a)  Midland  circuit   summer,  A.  traverse  unless  he  he  in  custody. 

D.  Ibl5.  before    Mr.  Justice  Meath,  (e)  2  East,  P.  C.  754. 

«x  rel.  Mr.  Nicholls.  f/J  Dick.   Sess.    151.    Bum,  J. 

(6)  Cro.  Car.  443.     Post.  2.  but  see  Traverse. 

2HaW,28.    IBla.  R.  515.  (j*)  Lamb,  540.    4  Bla.  Com.  351. 

(c)  Id.  ibid.  Dick.  Sess.  152  &  104.  Jac.    Die.    Traverse.    Williams,    J. 

\d)  Sect.  17.    On  a  prosecution  Traverse,  see  form)  Bum,  J.  Tra- 

for  a  misdemeanour  in  receiving  sto-  verse. 
len  goods,  defendant  is  entitled  to 
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the  clerk  of  the  peace,  who  reads. the  indictment  to  which  the  de- 
fendant pleads  not  guilty.  The  cleHc  of  the  peace  or  clerk  of  as- 
size on  the  circuit,  then  calls  upon  the  party  indicted  by  name,  to 
enter  into  a  recognizance  before  the  court  to  appear,  enter  and  try 
his  traverse  at  the  next  sessions,  and  not  depart  without  leave  on 
that  occasion,  {h)  The  principal  and  his  bail  then  signify  ^^  that 
they  are  content.".  {%)  After  the  defendant  has  thus  traversed  the 
indictment  and  entered  into  a  recognizance  to  appear,  enter  and 
try,  he  cannot  by  rendering  himself  to  prison  in  discbarge  of  his 
bail,  procure  himself  to  be  tried  at  the  next  assizes,  under  the 
commission  of  gaol  delivery,  in  order  to  save  the  fees  which  other- 
wise he  would  be  liable  to  pay,  because  the  condition  of  his  re- 
cognizance is  not  fulfilled  without  entering  his  traverse,  (k)  Bat 
[*487]  he  might  have*  beep  tried  at  the  sessions  of  gaol  delivery,  if  he 
had  given  ten  days  notice  to  the  prosecutor  before  he  pleaded,  of 
his  intention  so  to  try.  (I)  In  capital  cases,  the  court  will  not  ap- 
point the  time  of  trial,  unless  the  defendant  be  brought  to  the  bar 
and  be  personally  in  court  when  the  rule  is  made  for  the  pur- 
pose, {m) 
Time  of  If  the  proceedings  have  been  removed  by  certiorari  into  the  Court 
Trtalw^en  of  King's  Bench,  there  is  time  allowed  between  the  arraignment 
Fnnm in  ^^  appearance  and  the  trial,  for  a  jury  to  be  impanelled  by  the 
K.B.  sheriff  upon  a  writ  of  venire  facias,  having  fifteen  days  between 
the  teste  and  return,  as  in  civil  proceedings,  (n)  When  the  case 
is  very  important  the  defendant  may  be  tried  at  bar;  but  otherwise 
the  judges  will  by  writ  of  nisi  prius,  transmit  the  record  into  the 
county  where  the  offence  is  charged  to  have  been  committed,  (o) 
If  they  pursue  the  latter  course,  the  justices  of  assize  have  full 
power  to  try,  and  may  proceed  to  sentence  and  execution.  (j>)  But 
if  the  defendant  be  thus  convicted  of  a  misdemeanour,  he  is  brought 
up  to  the  bar  of  the  King's  Bench  to  receive  judgment  {q) 

Where  an  information  is  to  be  tried  in  this  court,  the  notice  of 
trial  is  the  same  as  on  a  prosecution  by  indictment,  (r)  And  if  the 
prosecutor  give  notice  of  trial  in  this  court,  after  a  removal  by  cer- 
tiorari, and  be  afterwards  desirous  of  avoiding  it,  he  most  counter- 
mand it,  in  order  to  prevent  the  expense  of  withdrawing  the  re- 
cord; for  if  this  notice  be  not  given  in  time,  he  must  pay  the  costs 
to  ihe  defendant.  (9)  But  there  appears  to  be  no  mode  of  com- 
pelling a  trial  on  the  part  of  a  defendant,  when  the  proceedings  are 
by  the  attorney  general  in  the  King's  Bench;  for  there  can  be  no 

(A)  4  Bi.  Com.  351.    Dick.  Sess.  Ab.  Trial  f 

152.  (0)  4  Bla.  Com.  309.  n.  3.  Id.  350. 

(f )  Dibk.  Seas.  152.  See  form  Wil-  (p)  2  Hale,  41.   6  Hen.  VIII.  c.  6. 

liams,  J.  Sessions,  post,  last  vol.  4 Bta.  Com.  309.  n..3. 

fA-)  1  Li>ach,  111.  (9)  6  Bla.  Com.  309.  n.  3. 

[/}  I  Leach,  112.  (r)  Post.  488.  see  Fortes.  35r. 

m)  2  Stra.  826.  (t )  8  East,  269.   1  Stnu  33.  2  Stra. 

;  )     Co.  118.  b.    4  Bla.  Com.  350.  947,  946.    1  Salk.  193.    Comb.  225. 

Cro.  Car.  448.    Cro.  C.  C.  9.    Bac.  Tidd.  /72. 
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trial,  bj  proviso*  in  that  case,  and  when  the  king  is  the  prosecutor   [*488] 
the  attorn^  generaPs  warrant  is  necessaiy  for  a  trial  at  nisi  prius.  {t) 
If  an  indictment  be  found  in  a  county  wherein  the  court  of  King's 
Bench  sits,  a  venire  facias  returnable  immediately  may  be  awarded 
for  the  trial  of  the  indictment,  (u) 


When  the  defendant  has  in  this  manner  traversed  the  indictment.  Notice  of 
he  must,  if  desirous  to  proceed  to  trial  or  get  rid  of  the  prosecution,  Trial.(*) 
give  due  notice  to  the  prosecutor  of  his  intention  to  proceed  to  trial. 
The  time  required  at  the  assizes  is  e^hi  days  exclusive;  at  the 
sessions  at  least  (wo,  and  generally /our  days  reckoned  exclusively; 
and  at  all  the  Middlesex  sessions  four  days  exclusive,  before  the 
commencement  of  the  session  at  which  the  trial  is  intended  to  pro- 
ceed, (w)  Where  the  traverse  is  sent  down  from  the  crown  office, 
the  same  notice  is  in  general  requisite  as  in  civil  proceedings,  (z) 
that  is,  at  the  sittings  in  London  and  Middlesex,  eight  days  if  de- 
fendant resides  within  forty  miles  of  London;  and  fourteen  days  if 
he  reside  beyond  that  distance,  and  at  the  assizes  ten  days,  (y) 
The  justices  at  the  sessions  may  fix,  as  a  general  rule,  what  notice 
thev  will  consider  as  sufficient,  {z)  The  notice  of  trial,  when  the 
deiendant  is  indicted  before  the  justices  of  oyer  and  terminer, 
should, specify  the  nature  of  the  offence  for  which  he  is  to  be  tried 
before  them,  (a)  And  it  has  been  held  at  sessions,  that  such  no- 
tice should  be  signed  by  the  defendant  himself,  and  not  by  his  so- 
licitor, {b) 

It  is  necessary  that  the  notice  thus  framed  should  be  served  per- 
sonally on  the  prosecutor  to  whom  it  is  directed.'"'  (c)  Upon  this  [*489} 
being  effected,  the  party  who  served  it  should  make  an  affidavit  of 
the  fact,  (c)  which  the  defendant  should  be  ready  to  produce  at 
the  time  appointed  for  the  trial,  (d)  For  if,  after  due  service,  the 
party  indicting  does  not  appear,  upon  being  three  times  called  in 
open  court,  the  defendant  will  be  entitled  to  an  acquittal,  (e)  If 
the  prosecutor  cannot  be  found,  on  the  attempt  to  serve  the  notice 
of  trial  ^pon  him,  the  person  who  made  such  attempt  must  make 

(0  3  Bast,  202,  207.  note  a.    3  Ld.         (6)  At  the  scasioni  Middlesex,  eX 

Raym.  1082.  post  relat.  Mr.  Nicholls. 

(tt)  9  Co.  118.  b.  B.1C.  Ab.  Trial,  I.  (c)  Cro.  C.  C.  21. 

(w)  4  Bla.  Com.  351.  n.  5.  Cro.  C.         (c)  Cro.  C.  C.  21.    See  forms  Cro. 

C.  9, 20, 21.  Dick.  Sess.  152, 3.  Bum,  C.  C.  298.  post.  last  vol. 
J. Traverse.    1  Leach,  111.  (d) Cro.  C.  C  21. 

(x)  Cro.  0.  C.9.  (e)  Id.  ibid.   Williams,  J.  Sessions. 

Cy)  Tidd.768.  see  form  of  calling,  Dick.  Sess.  154. 

'«)  4  Bla.  Com.  35t.  n.  5.  3  Will.  J.  1032. 


i 


a)  Cro.  C.  C.  21. 

•  See  Forms,  3  WiUiams,  J.  Sessions.    Dick.  Sess.  153.    Toone,  394.  Cro. 
C.  0.298.  post  last  vol. 
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an  affidavit  that  he  has  ineffectually  endeavoured  to  serve  the  pro* 
secutor.  (/)  Upon  this,  the  defendant,  by  his  counsel,  may  move 
the  court  at  sessions  that  service  of  notice  at  the  office  of  the  clerk 
of  the  peace,  may  be  deemed  good  service,  and  when  an  order 
has  been  obtained,  the  defendant  sticks  up  a  copy  of  it,  and  of 
notice  of  trial,  in  the  office  of  the  clerk  of  the  peace.  The  court 
may  also  be  moved  to  respite  the  recognizance,  and  for  a  rule  or 
order  that  service  of  a  new  notice*  at  the  prosecutor's  last  or  usual 
place  of  abode,  shall  be  deemed  good  for  the  sessions  ensuing,  {g) 
Upon  this  motion,  the  court  will  make  an  order  in  which  such 
second  notice  will  be  declared  to  be  valid.  When  this  is  obtained, 
the  defendant  should  serve  a  copy  of  the  order  together  with  another 
notice  at  the  place  of  residence  which  it  mentions;  he  should  also 
take  out  a  venire,  enter  his  traverse,  and  be  prepared  with  a  second 
affidavit  stating  the  order,  the  notice,  and  tne  service,  to  produce 
at  the  ensuing  sessions,  when,  if  the  prosecutor  stilly  neglects  to  ap- 
pear, the  court  will  direct  him  to  be  acquitted.  {K\ 

Besides  the  respiting  of  the  recognizance,  which  is  in  this  case 
allowed  after  the  attempt  to  serve  the  first  notice,  the  same  in- 
dulgence will  frequently  be  granted,  on  motion,  upon  indictments 
r*4901  ^^^  nuisances  or  suffering  highways^  to  continue  in  bad  repair,  in 
order  to  give  the  defendants  an  opportunity  of  removing  the  causes 
for  which  they  are  indicted;  and  to  obtain  the  certificate  of  magis- 
trates to  that  effect,  upon  which  the  defendant  will  in  general, 
merely  be  subject  to  a  nominal  fine,  (i)  The  reason  for  this  prac* 
tice  is  that  such  prosecutions  are  carried  on  rathet  for  the  suppres- 
sion of  public  grievances  than  for  the  punishment  and  example 
of  offenders;  and  all  the  ends  of  justice  are  sufficiently  answered 
by  a  removal  of  the  ground  of  the  proceedings. 

But  to  return  to  the  usual  course  of  proceeding  after  a  traverse, 
when  the  prosecutor  receives  the  notice,  and  bis  appearance  on 
the  trial  is  expected.  At  the  assizes,  the  defendant  intending  to 
try,  must  go  before  the  clerk  of  assize  and  take  out  a  copy  of  the 
proceedings  drawn  out  of  record,  for  which  he  is  to  pay  after  the 
rate  established  by  custom.  At  the  same  time,  he  must  also  sue 
out  a  venire  for  the  sheriff  to  return  a  jury  which  the  clerk  is  em- 
powered to  award.  He  may  also  obtain  his  subpoenas  for  witnesses 
from  the  same  officer.  After  the  venire  is  procured,  it  must  be 
delivered  to  the  under  sheriff  who  will  return  a  jury,  (fc)  When 
all  these  requisites  have  been  obtained,  the  traverse  must  be  duly 
entered  with  the  judge's  marshal;  for  unless  this  form  has  been 
complied  with,  the  defendant  has  no  right  to  insist  on  his  trial  (l) 
The  proceedings  at  the  sessions  are  similar,  except  that  the  descrip- 


(/)  Cro.  C.  C.  21.  see  form  post.  (i)  Dick.  Scss.  140.  as  to  the  ccrti 

last  vol.  ficate,  ante,  430l 

(r)  See  form  post,  last  vol.  (i)  Cro.C.C.9. 

[A)  Cro.  C.  C.  21.  (0  1  Uach,  111.  Cro.  C  C  9. 
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tions  of  the  officers  differ;  the  clerk  of  the  peace  beiB^  substituted 
for  the  clerk  of  assize;  and  formerly  the  subpceuas  of  the  latter 
running  only  in  the  same  county,  if  the  witnesses  resided  beyond 
it,  application  must  have  been  made  to  the  crown  office;  (m)  but 
this  has  been  altered  by  a  late  statute,  (n) 


There  are  several  cases  in  which,  upon  a  proper  application,^  of  Putting 
the  court  will  put  off  the  trial.     And  it  has  been  laid  down  that  ^?|^^ 
no  crime  is  so  great,  and  no  proceedings  so  instantaneous,  but  the    p40]i 
trial  may  be  put  off,  if  sufficient  reasons  are  adduced  to  support  the    ^        -' 
application;  {n)  and  it  should  seem  that  the  trial  of  a  collateral 
issue,  as  the  identity  of  the  prisoner,  may  be  put  off  on  a  positive 
affidavit  but  not  otherwise;  because  as  the  prisoner's  life  is  not  in 
jeopardy  on  that  issue,  there  is  no  occasion  to  allow  indulgence, 
unless  the  defendant  will  swear  to  the  fact  himself,  (o)    In  gene- 
ral the  trial  may  be  postponed  on  the  ground  of  the  publication  of  a 
libel,  tending  to  influence  the  minds  of  the  jurors  in  forming  their 
deoision.  (p)    And  the  illness  of  the  defendant's  attorney  has  been 
allowed  to  operate  in  a  similar  occasion,  {q)    And  where  an  ac- 
complice fully  and  fairly  discloses  the  joint  guilt  of  himself  and 
bis  companions,  and  is  admitted  by  justices  of  the  peace  to  bear 
testimony  against  his  fellows,  by  which  he  acquires  an  equitable 
claim,  though  no  absolute  right,  to  the  mercy  of  the  crown,  the 
court  will  put  off  the  trial,  in  order  to  enable  him  to  apply  for  a 
pardon,  (r)     And  where  a  material  witness,  upon  being  examined, 
appears  to  have  no  sense  of  the  obligation  of  an  oath,  or  of  a  future 
state  of  retribution,  so  that  he  csCnnot  legally  be  sworn,  the  court 
may  put  off  the  trial,  even  in  a  capital  case,  and  order  him  to  be, 
in  the  mean  time,  instructed  by  a  clergyman  in  the  principles  of 
moral  obligation.  (^)     But  the  most  usual  ground  for  the  delay  is 
the  absence  of  a  material  witness,  which  if  properly  verified  will 
be  sufficient  on  an  indictment  for  treason,  felony,  or  misdemeanour, 
at  the  instance  of  a  defendant,  though  tlie  prosecution  is  carried  on 
at  the  public  expense,  (t)  K^*  however,  a  witness  was  not  absent    [*4!>2] 
at  the  time  notice  of  trial  was  given,  it  seems  the  court  will  not 
grant  the  application  on  account  of  any  subsequent  absence,  (u) 


(w)  Cro.  C.  C.  21.  (/>)  4  T.  R.  285.    1  Burr.  510,  511, 

(»)  45  Gea  III.  c.  92.  8.  3, 4.  Bac.  Ab.  Trial,  H. 

(n)  Per  Lord  Mansfield.     1  Bla.  (7)  Say.  lie  p.  63.    B<ic.  Ab.  Trial, 

Rep.  514.    3  Burr.  1541.    Foster,  2..  H. 

As  to  the  ffrounus  for  putting  off  a  (r)  Cowp.  339,  340.  1  Leach,  125. 

trial,  in  civil  cases,  which  seem  analo-  (»)  1  Leach,  430.  n.  a. 

gotis,  see  Tidd'a  Prac.  782, 3, 4.  (0  Bac.  Ab.  Trial,  H.    Foster,  2. 

(0)  1  Bla.  B.  4,  5,  6.  but  see  Lord  00  Barnes,  442.    Bac.  Ab.  Trial, 


Kenvon's  observations  on  this  case,      H. 
Peake's  Rep.  97,  8. 
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And  where  the  witnesses  are  in  a  foreign,  country  and  not  likeiy 
shortly  to  come  hither,  the  court  have  refused  to  allow  it;  (v) 
though  as  the  witnesses  might  be  examined  on  interrogatories  sent 
out  abroad,  it  should  seem  that  when  the  evidence  is  very  mate- 
rial, the  trial  might  be  delayed  till  such  examination  has  been 
obtained,  (to)  And  in  prosecutions  for  a  misdemeanour  committed 
in  the  East  or  West  Indies  in  a  public  capacity,  the  defendant 
under  the  31  Greo.  III.  c.  63.  and  42  Greo.  III.  c.  85.  is,  on  a  special 
affidavit  of  the  absence  of  material  evidence,  entitled  in  the  dis- 
cretion of  the  court  of  King's  Bench,  to  put  off  the  trial,  and  obtain 
a  mandamus  for  the  examination  of  the  witness  abroad,  and  the 
prosecutor  may  obtain  such  mandamus  and  delay  as  a  matter  of 
course,  (x)  But  when  the  defendant  has  been  guilty  of  laches  or 
delay,  the  court  will  refuse  to  put  off  the  trial,  {y)  or  at  least  will 
impose  terms  upon  him,  as  that  he  shall  consent  to  examine  upon 
interrogatories  a  material  witness  for  the  crown,  (z)  And  it  is  the 
constant  practice  of  the  Old  Bailey  not  to  put  off  trials  on  account 
of  the  absence  of  witnesses  to  character,  lest  there  should  be  a 
failure  in  that  prompt  execution  of  justice,  so  necessary  to  the  in- 
timidation of  onenders.  (a) 

Before  any  application  can  be  made  to  postpone  the  trial,  notice 
must  be  given  to  the  opposite  party,  in  order  that  he  may  attend 
and  oppose  it;  and  in  the  King's  Bench,  a  rule  nisi  must  be  obtain- 
ed.  (6)  Upon  this  an  affidavit  must  be  made,  stating  the  names  and 
places  of  abode  of  the  absent  witnesses,  and  that  they  are  material 
P4931  ^  ^^  prosecution  or  defence,  (c)  It  is,  in  general,  necessary*  in 
the  affidavit  of  the  absence  of  a  material  witness,  to  state  at  what 
time  his  return  may  be  expected;  (d)  but  this  may  be  in  some 
cases,  dispensed  with;  as  if  he  is  on  board  a  ship  in  his  majesty's 
service,  in  which  case  the  party  making  the  affidavit  cannot  swear 
N  this,  because  he  is  ignorant  of  the  instruction^  given  to^the  com- 
mander. {e\  It  is  also  said  to  be  necessary  for  the  oath  to  be  posi- 
tive, that  the  witness  absent  is  material,  and  not  merely  that  the 
deponent  believes  him  to  be  so;  for  nothing  is  more  easy  than 
generally  to  swear  to  a  belief  of  this  description.  (/)  When  there 
is  no  cause  for  suspicion  of  mere  desire  to  delay,  it  will  be  suffi- 
cient generally  to  swear  that  the  absent  party  is'a  material  witness, 
without  whose  evidence  the  party  cannot  safely  proceed  to  trial; 


(v)  3  BuiT.  1514*  5.    1  Ula.  Rep.  vol. 

5lU.    8  East,  37.  (r)  See  form,  post  last  vol.  8  East, 

(yo)  Post  and  2  M.  &  S.  602.    1  35,  6,  33.    Fost.  2. 

Bla.  Rf  p.  512.  (d)  1  Bla.  Rep.  51i.    Bac.  Ab.  Tri- 

(x)  8  East,  31.  a1,  H. 

(jr)  1  Bla.  Rep.  514.  (0  1  Barnard,  39.    Bac  Ab.  Trial 

(r)  2  M.  &  S.  602.  H. 

(a)  8  East,  34.  (/}  1  Bla*  Rep.  514.    Bac  Ab. 

lb)  Cro.  C.  C.  22.  see  form,  Cro.  C.  Trial,  H.  but  see  Peakc's  Rep.  97, 8. 
C.  299.    Tidd,  App.  312.  post  last 
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that  he  has  endeavoured  without  effect  to  serve  him  with  a  sub- 
posna;  and  that  there  is  a  reasonable  ground  to  expect  that  his 
future  attendance,  (g)  And  the  aflSdavit  should  also  state  the 
notice  to  the  opposite  party  and  ihe  service  of  it  upon  him.  But 
if  there  is  any  cause  of  suspicion,  the  court  will  require  the  cir- 
cumstances to  be  specifically  stated,  on  which  the  application  is 
grounded;  that  the  party  absent  is  a  material  witness;  that  the 
applicant  has  used  all  his  exertions  to  procure  his  attendance;  and 
that  there  is  a  reasonable  expectation  of  his  being  able  to  attend 
at  the  time  to  which  the  trial  is  proposed  to  be  deferred,  (h)  It 
must,  in  general,  he  made  by  the  party  applying,  (i)  thougn,  in 
some  cases,  his  attorney,  {k)  or  a  third  person,  have  been  allowed 
to  do  it  in  his  stead,  as  if  he  be  abroad  or  unable  to  appear.  (!)  It 
should  regularly  be  made  two  days  at  least  before  the  intended 
trial,  (m)  but  whed  the  necessity  of  the  witness  was*  not  known  [*494J 
until  afterwards,  it  may  be  applied  for  at  a  nearer  period,  (n) 
When  the  motion  is  granted,  it  is  seldom  for  more  than  the  next 
term  or  the  ensuing  assizes,  (o)  But,  upon  the  particular  circum- 
stances of  the  case,  the  court  will  make  a  rule  for  putting  off  the 
trial  of  an  issue  to  a  more  distant  time  of  decision,  (p)  When  the 
application  is  thus  delayed  till  the  trial  is  called  on,  a  motion  must 
be  made  by  counsel,  and  the  prosecutor  willbe  entitled  to  the  costs 
•f  the  day  upon  the  delay  being  conceded,  (q) 

Where  a  party  bound  to  appear  is  so  ill  that  his  life  would  be 
endangered  by  his  removal,  an  affidavit  should  be  made,  by  his 
medical  attendant,  to  prevent  his  recognizance  from  being  es- 
treated, (r) 


We  have  already  sufficiently  considered  the  county  in  which  Place  isi 
the  defendant  is  be  tried,  in  our  observations  on  the  venue,  (s)  '^'^^'' 
When  an  indictment  or  presentment  has  been  removed  into  the 
King's  Bench  or  was  instituted  there,  that  court  has  a  general  juris- 
diction to  direct  the  trial  to  take  place  in  a  county  different  from 
that  where  the  offence  was  committed,  when  it  shall  be  made 
appear  to  them  that  an  impartial  trial  cannot  be  had  in  the  latter 


(g)  3  Burr.  1513.    8  East,  37.  Bac.         (m)  Barnes,  437,  4/13,  4M. 
Ab.  Trial,  H.    Tidd,  783.  '    (n)  Barnes.  452.    Peake,  N.  P.  97. 

(A)  1  Bla.  Rep.  436,  514.     8  East,      1  Esp.  Rep.  125.    Bac.  Ab.  Trial,  H. 


31;   37.    3  Burr.    1514.    Bac.    Ab.  (o)  Bac  Ab.  Trial,  H. 

^ 

(0  Barnes,  437.    Bac.  Ab.  Trial,         {q)  1  Esp.  Rep.  125.    Tidd,772. 


Trial,  H.  Tidd,  783,  4.  (p)  Bac.  Ab.  Trial,  H. 


H.  (r)  Toone,  7.  see  form  id.  ibid- 

k)  Peake,  N.  P.  97.    Tidd,  783.        post  last  vol. 


!! 


;/)  Barnes,  448.    Bac.  Ab.  Trial,         (»)  Ante,  177,  Stc. 
H.    Tidd,  783. 

Crim,  Law.  vol.  i.  t7  u 
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county;  (t)  and  where  the  offence  was  committed  in  a  city  or 
town,  which  is  a  county  of  itself,  the  court  before  whom  the  in- 
dictment is  depending  is  empowered  by  statute  to  direct  the  re- 
moval of  the  prisoner,  and  to  order  the  issue  to  be  tried  in  the 
county  at  large,  for  a  more  free  and  impartial  decision,  (u)  From 
this  regulation,  however,  London  and  Westminster,  Bristol,  Ches- 
ter, Exeter,  and  the  borough  of  Southwark,  are  expressly  exempted. 

f*495]  Yet  upon  a  suggestion  that  an  impartial  trial  cannof""  be  bad  in 
the  county  of  the  city  of  Chester,  the  court  will  award  a  trial  to 
be  had  in  the  adjoining  county  palatine.  (10)  In  this  case,  the 
same  venue  remains  in  the  indictment,  and  the  place  where  the 
inquiry  is  actually  instituted  is  the  only  deviation  from  the  ordinary 
course  of  proceedings;  (x)  and  it  is  necessary  for  the  prosecjitor  to 
prove  that  the  offence  was  committed  in  the  district  from  which 
the  indictment  and  proceedings  were  removed,  (y)  Not  very 
strong  evidence  of  partiality  will  be  required  in  order  to  induce 
the  court  to  listen  to  the  application  for  the  removal,  {z) 

The  practical  mode  of  obtaining  this  change  in  the  place  of  trial, 
when  it  is  absolutely  necessary,  independently  of  the  statute  be- 
fore mentioned,  (a)  is  to  procure  an  affidavit  of  the  circumstances 
and  grounds  on  which  it  is  insisted  that  the  place  of  trial  should  be 
changed;  and  then  for  counsel  to  move  the  court  for  a  rule  to  show 
cause  why  the  suggestion  of  partiality  should  not  be  entered  on  the 
roll  with  a  nient  dedire  in  order  to  have  the  trial  in  the  adjoining 
county.  (6)  If  the  court  make  the  rule  absolute,  (c)  a  suggestion 
is  entered  on  the  roll  {d)  which  is  not  traversable;  and,  therefore, 
cause  must  be  shown  that  it  is  necessary,  before  the  court  will 
permit  it  to  be  entered,  (e)  And  it  is  necessary  to  give  a  copy  of 
it  to  the  adverse  party,*  and  allow  him  a  reasonable  time  to  con- 
sider and  oppose  it,  before  the  entry  is  made  of  the  nterU  dedire;  (/) 
and  if  the  removal  be  from  the  city  of  Chester,  the  record  will  be 

P496]  ^^"^  down  by  mittimus  to  be  tried"*^  in  the  county  palatine  of  Ches- 
ter, (g)  But  when  the  offence  was  committed  in  Wales,  it  seems, 
by  several  statutes,  to  be  a  matter  of  right  to  have  the  issue  tried 
in  the  next  adjoining  county  of  England  to  which  the  proceedings 


(/)\iie,  201.    4Eist,  210,  1.    7  (b)  7T.U  735.     1  T.  R.  363.     1 

T.  K.  755.     6  T.  U.  195.     1  Bla.  R.  Bla.  Rep.  379.     3  Burr.  1333.     Ticld. 

378.  734.  see  form  of  rule  to  show  cause, 

(w)  33  Geo,  llf.  c.  52.     51  Geo.  III.  3  Burr.  1330.  post,  last  vol. 

c.  100.  (c)  See  form  of  rule,  post,  last  vol. 

(•«')  7  T.  R.  735.    6  T.  R.  195.     1  (d)    Form  of   Suggestion,   Tidd» 

BIh.  Rep.  378.  Appx.  2«6.  post,  last  vol.  1  T.  R  363. 

( r)  1  Bla.  R.  p.  379.    3  Burr.  1333.  (e)  3  Burr.  1333.    I  BU.  Rep.  379. 

(y)  9  East,  296.  Cfj  1   Sira.  235.     10  Mod.  199. 

(z)  -J  Burr.  1333.    1  Bla.  Rep.  379.  Tidd,  735. 

(a)  Ante,  492.  n.  u.    38  Geo.  HI.  (i-)  7  1\  R.  736.    Tidd,  733.  form 

c.  52.  of  Mittimus,  post,  last  vol. 
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may  be  removed  by  certiorari,  (h)  and  these  provisions  relate  also 
to  felonies  subsequently  created.  ({) 

When  either  the  prosecutor  or  the  defendant  applies  to  the  court 
of  oyer  and  terminer  and  jaih  delivery,  to  change  the  place  of  trial, 
tinder  the  before-mentioned  statute,  38  Geo.  III.  c.  52.  he  must 
enter  into  a  recognizance  in  the  sum  of  ^'40,  to  pay  all  the  extra 
costs  arising  from  the  removal,  in  case  the  court  should  so  award. (j) 
But  this  regulation  does  not  apply  to  indictments  removed  into  the 
Kiug^s  Bench  by  certiorari  and  sent  down  from  thence  to  be  tried 
in  the  county  adjoining  to  that  in  which  the  offence  was  commit- 
ted; or  to  cases  where  a  trial  is  directed  to  take  place  in  a  differ- 
ent county,  by  the  common-law  jurisdiction  of  the  court  of  King's 
Bench,  (k)  When  that  is  the  case  as  well  as  when  the  issue  is  on 
an  indictment  removed  by  certiorari  and  on  a  criminal  informa- 
tion, the  place  of  trial  is  on  the  civil  side  of  the  hall,  by  virtue  of 
the  writ  of  nisi  prius.  {I) 

The  statute  19  Geo.  III.  c.  74.  s.  70.  (m)  reciting  that  the 
courts  of  assize,  nisi  prius,  oyer  and  terminer,  and  jail  delivery, 
for  several  counties  at  large,  were  often  held  in  or  near  cities  or 
towns  that  are  counties  of  themselves,  and  at  the  same  time  with 
the  courts  of  those  cities  and  towns,  and  that  inconveniences  fre- 
quently arose  in  transacting  the  business  of  the  several  courts,  be- 
cause the  lodgings  of  the  judges  were  situated  either  only  in  the 
county  at  large,  or  only  in  the  county  of  the  city  or  town,  enacts,*  [*497] 
that  whenever  the  courts  for  any  county  at  large  are  held  in  or  near 
any  city  or  town,  which  is  also  a  county  of  itself,  with  the  like 
courts  for  the  city  or  town,  the  lodgings  of  the  judges  shall  be  con- 
structed and  taken  to  be  situated  both  within  the  county  at  large 
and  also  within  the  county  of  the  city  or  town  for  transacting  the 
business  of  the  assizes  for  the  county  at  large,  and  for  the  county  • 
of  the  city  or  town  during  the  time  that  the  judges  continue  therein 
for  the  execution  of  their  several  commissions. 


In  case  of  an  information  for  a  misdemeanour,  the  court  granted  of  a  Trial 
a  trial  at  bar^  at  the  request  of  the  defendant,  because  the  conse-  at  Bar.  (•) 
quences  of  conviction  would  be  serious,  as  the  loss  of  a  valuable 
office;  (n)  so  if  there  be  vexatious  delay  on  the  part  of  the  prose- 


(A)  26  HfP.    Vm.  c.  4.     26  Hen.  734.  n.  f. 
Vlil.  c  6.    34  &  35  Hen.  VlU.c.  26.  (/)  5  T.  R.  628.    4  Bin.  Com.  365. 

8Mo*'.  136.     1  Sira  533.  n.  t. 

(i)  3  Campb  78  (i-O  M»'io  pcrp-tual  by  39  G    •.  HI. 

(.;■)  38  Cieo.    HI    c.  -IS.  s.  12.  see  c.  46.     Burn.  J.  A.■^s'zcs. 
form  of  R'-cogfnizancr,  ;>o8*i  last  vol.  (n)  1  hira,  52.     Buc.  Ab.  Trial,  E- 

(ib)  4  £a8t,'2J».  1  Smith,  31.  Ti<id, 

•  See  Bac,  Ab.  Trial,  E.    Tidd,  Prac.  759.    4  Bl».  C.  350. 
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[*498] 


cutor;  (o)  and  where  a  person  of  good  character  was  apprehended 
bj  a  hundred  for  a  robbery,  and  there  was  reason  to  suspect  thai 
the  prosecution  would  be  carried  on  with  great  rigour  in  order  to 
discharge  the  place  by  convicting  iMon,  the  court  were  disposed 
to  grant  a  trial  at  bar.  (p)  But  it  will  not  in  general  be  allowed 
on  the  application  of  the  attorney-general,  unless  the  prosecution 
be  really  carried  on  at  the  instance  of  the  crown;  (q)  though  it 
has  been  said  that  the  attorney-general  has  the  power  of  so  doing, 
when  he  files  an  information  ex  officio,  (r)  And  in  a  capital  case, 
the  court  will  not  appoint  a  trial  at  bar,  unless  the  defendant  be 
present;  (s)  and  the  court,  the  same  as  in  civil  cases,  is  extremely 
unwilling  to  grant  a  trial  at  bar,  except  in  cases  where  it  appears 
to  be  absolutely  necessary.  (()  In  all  Qases  of  trials  at  bar,  where 
a  certain  time  is  limited^  for  the  trial,  if  at  the  day  there  is  a 
defjBctus  juratorum  on  which  the  trial  is  adjourned,  there  is  no 
fresh  application  for  a  trial  at  bar,  but  a  decem  tales  is  awarded^ 
and  the  trial  is  had  upon  the  old  rule,  (u) 


OfRemt- 
nets. 


When  on  the  trial  of  an  indictment  for  a  misdemeanour,  the 
prosecutor  obtains  a  special  jury  and  only  a  part  of  them  appear, 
and  both  parties  refuse  to  pray  a  tales,  though  a  warrant  for  a 
tales  has  been  delivered  to  them,  the  prosecution  is  made  a  rema- 
net  pro  defectu  jnrcUorum,  (w)  On  this  occasion  the  defendant  is 
not  liable  to  pay  costs  for  not  proceeding  to  trial,  because  he  did 
every  thing  to  enable  the  prosecutor  to  try  the  issue,  (x) 


of  Com- 
promise. 


It  is  not  unusual  at  the  Quarter  Sessions,  before  the  trial,  where 
the  offence  more  immediately  affects  some  individual,  for  the  parties 
to  agree,  and  the  prosecutor  to  give  a  written  acknowledgment  that 
he  is  satisfied,  upon  proof  of  which  the  court  will  discharge  the  re- 
cognizance of  the  defendant,  (y)  But  this  practice,  as  well  as  the 
suffering  the  defendant  to  talk  with  the  prosecutor  after  verdict, 
has  been  censured  as  inconvenient  and  dangerous;  (z)  because 


(o)  2  East,  209. 

ip)  12  Mod.  331.  Bac.  Ab.  Trial, 
B. 

(g)  2  Stra.  816.  1  Vent.  74.  Bac. 
Ab.  E.  Trial. 

(r)  1  Stra.  644. 

C»)  2  Stra.  824. 


i 


0  Tidcl,  Prac.  763. 

u)  5  T.  R.  457,  a 
(w)  2  Stra.  937.    3  Burr.  1694, 
(x)  2  Stra.  937.    3  Burr.  1694. 
{if)  Cro.  C.  C.21. 
(z)  4  Bla.  Com.  363.  ante,  8, 


See  Ante,  7,  S,  430.  as  to  coropromiset. 
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public  justice  is  thus  turned  into  a  process  for  private  remunera- 
tion; and  the  rules  of  evidence  are  subverted.  It  is,  however,  said 
to  be  the  practice  of  the  Middlesex  sessions;  (a)  and  may  possibly 
be,  in  some  cases,  equitable.  (6)  And  the  court,  upon  motion  for 
a  criminal  information,  will,  if  they  regard  it  as  a  sufficient  punish- 
ment,^ discharge  the  rule  on  payment  of  the  costs,  and  decline  ^499] 
any  further  proceedings,  (c)  And,  after  conviction  on  an  indict- 
ment for  an  assault,  it  is  sometiBics  referred  to  the  coroner  and 
attorney,  if  the  parties  consent,  and  he  generally  awards  costs  and 
satisfaction,  {d) 

When  the  party  who  has  given  notice  of  trial  is  not  ready  to  or  with- 
proceed  to  trial  of  an  indictment  or  information  for  a  misdemea-  (drawing 
nour,  at  the  time  appointed,  in  the  notice  of  trial,  he  may  with-  Ind^no^^' 
draw  the  record,  but  then  he  must  pay  the  costs  to  the  other  party,  proceed- 
unless  he  countermand  his  notice  of  trial  in  time  to  prevent  any  ^"l>  ^^  trjal. 
extra  expenses,  (e) 

(a)  Cro.  C.  C.20.  (e)  1  Salk.  193.  1  Stra.  33.    2  Stra. 

(6)  Dick.  Sess.  156.  11  Baat,  46.        874.    Comb.  225.  8  East,  270.  Tidd, 

(f)Dougl.3U.  772. 
(d)  See  post. 


y 
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CHAPTER  XIIL 


OF  THE  JURY  (*)— JURY  PROCESS— PROCEEDINGS 
ON  TRIAL— CHALLENGES— AND  SWEARING  JURY. 


r  r^KQQi  The*  trial  by  jury,  to  the  consideration  of  which  we  are  now  ar- 
''  ^  rived,  is  to  be  traced,  in  its  ruder  elements,  to  the  earliest  periods, 
though  probably  modified  and  improved  by  the  Saxon  princes,  (a) 
It  is  not,  however,  necessary  here,  either  to  inquire  into  its  history, 
or  to  enlarge  upon  its  benefits;  but  to  consider  its  actual  nature, 
and  the  modes  by  which  it  is  administered.  For  this  purpose,  we 
will  examine  from  what  county  the  jury  must  be  chosen,  into 
what  court  returned,  what  qualifications  they  must  possess,  what 
number  must  be  sworn,  by  what  process  they  are  to  be  convened, 
what  liabilities  they  incur,  and  what  indemnities  they  enjoy,  as 
well  as  special  juries,  how  tliey  are  to  be  impanelled,  when  they 
r*6011    n**y*  ^^  challenged,  and  in  what  way  they  must  be  sworn  to  try 

the  issue  between  the  crown  and  the  prisoner. 
From  what      We  have  already  considered  the  locality  of  trial  required  at 
place  the    common  law,  and  the  various  modifications  that  rule  has  received 
jury  must   jjy  statutable  provisions.  (6)  We  have  seen  the  necessity  which  ori- 
ginally existed  for  summoning  the  jury  from  the  very  ville  or  place 


(a)  3  Bla.  Com.  349,  350.    4  Bla.  (b)  Ante,  177  to  202.  as  to  the  vc- 

C.  349,  350.  nue. 

*  As  to  this  subject  in  general,  see  Erskine's  Speeches,  1  vol.  264  to  364. 
Tr.  per  Pais,  c.  3.  to  9.  Co.  Lit.  156,  to  159.  3  BU.  Com.  349,  to  366.  4  Bla. 
Cora.  349,  to  355.  2  Hale,  259,  to  267.  Hawk.  b.  2.  c.  40,  41, 42.  Bac  Abr. 
Juries.    Dalt.  J.  c.  186.    Burn,  J.  Jurors.    W  illiamsi  J.  Jurors. 
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where  the  oflTeace  was  committed,  and  the  right  of  challenging  for 
want  of  hundredors,  which  has  rather  fallen  into  disuse  than  been 
expressly  rescinded,  (c)  It  is  certain,  however,  that  the  practice 
at  the  present  day,  is  to  summon  the  jury  from  the  body  of  the 
county,  without  any  regard  to  the  particular  visne,  where  the  offence 
was  committed:  {d)  though  it  may  still  be  advisable,  in  order  to 
prevent  any  discussion  on  a  point  which  still  seems  open  to  argu- 
ment, always  to  summon  at  least  four  unexceptionable  jurymen 
from  the  proper  district.  But  as  wc  have  already  considered  the 
material  points  relating  to  the  place  from  which  the  jury  are  to 
come,  in  our  observations  on  the  venue,  it  will  be  sufficient  to 
refer  the  reader  to  that  part  of  the  chapter  on  indictments,  (e) 

At  common  law,  the  jurors  are  returnable  only  into  the  court  in  into  what 
which  the  prosecution  is  depending.  (/)     But  since  the  statute  of  ^®"^^J"" 
Westminster  the    second,  (g)    an  issue    joined  in   the  King^s  returned. 
Bench,  whether  for  treason  or  felony,  or  any  other  crime  of  infe- 
rior degree,  committed  in  a  different  county  from  that  in  which 
the  court  sits,  may  foe  tried  in  the  proper  county  by  writ  of  nisi 
prius,  in  pursuance  pf  the  statute,  {h)    As,  however,  the  king  is 
not  expressly  named  in  this  provision,  he  cannot^  be  bound  by  it  ^502] 
without  his  own  consent,  and,  therefore,  a  trial  at  nisi  prius  can- 
nQt,  when  the  prosecution  is  actually  on  the  part  of  the  crown,  re- 
gularly be  awarded  witiiout  special  warrant,  or  the  consent  of  his 
majesty's  Attorney  general,  (i)     When  it  is  duly  granted  the  jury 
are  of  course  returned  to  the  assizes,  to  which  the  proceedings  are 
remitted. 

The  qualifications  of  the  jurors  on  the  trial  may  be  considered,  Jli^.Q^^*- 
1st,  as  to  their  property;  2dly,  as  to  their  character;  and  3dly,  as  fhe^jurora. 
to  their  age,  quality,  and  the  exemptions  to  which  they  may  be  en« 
titled.  The  two  last  of  these  have  already  been  considered  as 
applicable  to  the  grand  jury;  for  wherever  a  grand  juror  might  be 
excepted  to  on  the  ground  that  he  was  not  ^^probus  et  legalis 
homo,''  or  might  plead  an  exception  of  age,  sickness,  or  dignity, 
the  petit  juror  stands  in  a  similar  situation.  It  remains,  therefore, 
only  to  consider  the  qualification  of  property,  which  was  alleged 
in  the  former  case  to  be  a  ^^  casus  omissus,"  but  which,  as  far  as 
it  respects  the  petit  jury,  has  been  supplied  by  various  legislative 
provisions.  It  seems  to  be  the  better  opinion  that,  by  the  common 
law,  they  ought  to  be  freeholders,  though  it  does  not  appear  that 
their  lands  must  have  amounted  to  any  definite  value,  (k)     But 

(c)  Ante,  177.  Co.  Lit.  125.  a.  &.  b.  (A)  2  Inst.  423,  4.    Cro.  Car.  348, 

n.  I.    G  Co.  Uep.  14.  b.    2T.  R.  240.  9.    4  Inst.  160.    4  Co.  Rep.  43.   b. 

2  Hale,  163,  272,  3.    Doc.  &  Stud.  24.  Hawk.  b.  2.  c.  42.  s.  2. 
See  an  instance  of  such  a  challenge.  (i)  Hawk.  b.  3.  c.  42.  s.  3.    Ante, 

A.  D  1724.    8  Mod.  246.    lSlra.593.  487,8. 

{^)  3Campl).  77,8.    Ante,  177.  (k)  Cro.Eli2.413.  Poph.  202.    Co. 

(e)  Ante,  177  to  202.  Lit.  156.     Keilw.  46.     2  Hale,  272.  n. 

(/)  Hawk.  b.  2.  c  42.  s.  1.  a.      Hawk.  b.  2.  c.  43.  s.  12.      Bac. 

(g)  13  Edw.  1.  c.  30.  Abr.  Juries,  B.  3. 
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this  does  not  seem  ever  to  have  extended  to  pr^edings  before 
justices  in  ejre,  or  to  cities,  boroughs,  and  towns,  corporate,  (i) 
At  a  very  early  period  the  annual  amount  of  a  juryman's  freehold 
engaged  the  attention  of  the  legislature.  Thus  by  the  statutes  of 
13  Edw.  I.  c.  38.  and  Edw.  I.  "de  his  qui  ponendi  sunt  in  as- 
sizis,''  none  are  to  be  put  on  juries,  except  in  cities,  boroughs,  or 
trading  towns,  who  are  not  possessed  of  tenements  to  the  annual 
value  of  409.     By  2  Hen.  Y.  c.  3.  no  person  can  serve  as  a  juror, 

p503]  in^  capital  cases,  unless  he  has  lands  and  tenements  to  the  clear 
yearly  value  of  40s.  which  by  the  27  Eliz.  c.  6.  s.  1.  is  extend- 
ed  to  £4.  As  far  as  it  relates  to  treason,  this  regulation  is  re- 
pealed by  1  &  2  Ph.  &  M.  c.  10.  which  enacts  that  all  trials  for 
that  offence  shall  proceed  according  to  the  rules  of  the  common 
law.  (m)  The  23  Hen.  YIII.  c.  3.  enables  every  inhabitant  of 
towns,  cities,  and  boroughs  corporate,  who  is  possessed  of  per- 
sonal  property  to  the  value  of  >£40  to  serve  on  juries  within  the 
district  where  he  resides,  which  seems  only  to  supply  the  silence 
of  the  common  law  relative  to  those  places  wnere  freeholders 
could  not  be  expected  to  be  numerous.  The  4  &  5  W.  &  M.  c.  24.  s. 
1 5.  (n)  enacts,  that  each  juror,  returned  for  trials  of  issues  in  the 
court  of  King's  Bench,  or  before  justices  of  assize,  or  nisi  prius, 
oyer  and  terminer,  gaol  delivery,  or  general  quarter  sessions  of  the 
peace  in  any  county,  shall  have  in  the  same  county,  in  his  own 
name,  or  of  a  trustee,  jglO  per  annum  in  England,  or  ^6  in 
Wales,  of  freehold  or  copyhold  lands  or  tenements,  or  of'  lands 
and  tenements  of  ancient  demesne,  or  in  rents  in  fee  simple,  fee 
tail,  or  for  life  of  themselves  or  some  other  persons ;  but  this  act 
excepts  the  privileges  of  cities,  boroughs,  and  towns.  This  pecu- 
liar exemption,  however,  as  to  these  minor  districts,  has  been 
altered  in  the  city  of  London  by  the  3  Greo.  II.  c.  25.  s.  19.  (o) 
which  provides,  that  the  jurors  returned  must  be  householders 
within  the  city  of  London,  and  have  real  or  personal  property  to 
the  amount  of  ^100.  By  the  18th  section  of  the  same  act,  lease* 
hold  property  for  the  absolute  term  of  five  hundred  years,  or  for 
any  term  determinable  on  lives,  to  the  annual  amount  of  i£20  con- 
fers the  same  obligation  of  serving  which  was  anciently  annexed 

[*504]  only  to  freehold  estate.  The  20th  section*  of  the  same  statute 
provides,  that  no  one  shall  be  returned,  in  any  place,  to  serve  as  a 
juror  in  a  criminal  case,  who  would  not  be  eligible  to  try  a  civil 
issue.  And  by  the  4  Geo.  II.  c.  7*  s.  3.  made  perpetual  by  6  Geo. 
II.  c.  37.  (p)  all  leaseholders  in  Middlesex,  to  the  clear  yearly 

'  (/)  21  Edw.  T.  c.  38.     1  Vent.  366.  (p)  Hawk.  b.  2.  c.  43-  8.  22,    3  BUu 

Sir  Tho.  RayriK  485,  6.    Hawk.  b.  2.  C.  362.    Bac.  Ab.  Juries,  E.  3.   Tidd, 

c.  43.  8.  12.    Bac.  Ab.  Juries,  E.  3.  Pr.  790. 

(m)  Hawk.  b.  2.  c.  43.  s.  18.  {p)  Hawk.  b.  2.C.43.  8.  24.    3Bla. 

(n)  Hawk.  b.  2.  c.  43.  s.   22.     3  C.362.    Bac.  Ab.  Juriea,  E.  S.    Tidd, 

Bla.  C.  362.    Bac.  Ab.  Juries,  E.  3.  790. 
Tidd.  790, 
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value  of  ^50  shall  be  liable  to  serve  as  jurymen  for  that  county. 
By  the  1  Ann.  st.  2.  c.  13.  no  person  who  has  an  estate  of  the 
yearly  value  of  »£  150  is  liable  to  serve  as  a  juror  at  any  sessions 
of  the  peace  for  any  part  of  the  county  of  York,  but  only  at  the 
assizes,  and  if  he  unnecessarily  serve  there,  he  is  not  thereby  ex- 
empt from  serving  at  the  assizes,  (q)  To  all  these  rules-  there  is 
one  pervading  exception  in  favour  of  aliens,  (who  are  incapable  of 
acquiring  any  legal  estate  in  lands,  and  who  by  28  Edw.  III.  c. 
13.  are  entitled  to  be  tried  by  a  jury,  half  of  whom  are  foreign- 
ers,) that  the  latter  class  of  jurors  need  not  possess  any  qualifica- 
tion arising  from  their  possessions,  (r) 

To  sum  up  the  operation  of  these  provisions  as  they  take  efiect 
at  the  present  day,  with  respect  to  the  trials  of  all  natural  subjects 
of  his  majesty.  In  order  to  qualify  and  subject  a  man  to  be  re- 
turned to  serve  as  a  petit  juror  for  any  county  on  a  trial  before 
justices  of  assize,  or  nisi  prius,  oyer  and  terminer,  gaol  delivery  or 
quarter  sessions,  he  must  have,  within  the  same  county,  if  10  a 
year  in  England,  or  ^£6  a  year  in  Wales,  in  freehold  or  copyhold, 
or  ancient  demesne,  or  in  rents  in  fee  simple,  fee  tail,  or  lor  life; 
or  he  must  have  in  possession,  leasehold  property  to  the  amount 
of  |g20  a  year  above  the  reserved  rent  for  five  hundred  years,  or 
some  term  of  years  determinate  on  one  or  more  lives,  or  in  Mid- 
dlesex an  improved  rent  to  the  amount  of  £50  for  any  term,  how- 
ever short.  In  order  to  enable  a  juror  to  serve  for  tovms^  boroughs,  [*506] 
and  dities,  he  must  be  possessed  of  personal  property  to  the  value 
of  402.  and  in  London  he  must  be  a  householder  within  the  city, 
and  have  real  and  personal  estate  to  the  value  of  lOOt.  But  it 
follows,  that  if  a  juror,  resident  within  a  town,  have  a  freehold  of 
10/.  per  year,  he  is  qualified  the  same  as  a  county  juror,  and  if 
the  wife  of  a  juror  be  seised  of  an  estate  of  inheritance  to  the  re- 
quisite amount,  that  is  a  sufficient  qualification.  («)  These,  at 
the  present  day,  seem  to  be  the  principal  requisites  of  a  juryman, 
as  far  as  respects  his  possessions. 

The  petit  jury,  when  sworn,  must  consist  precisely  of  twelve,  Of  the 
and  is  never  to  be  either  more  or  less  on  the  trial  of  the  general  ^™|,^^, 
issue,  (I)  and  this  fact  it  is  necessary  to  insert  upon  the  record,  (ti) 
If,  therefore,  the  number  returned  be  less  than  twelve,  any  verdict 
must  be  ineffectual,  and  the  judgment  will  be  reversed  for  er- 
ror, (if)  But  if  more  than  twelve  be  accidentally  sworn,  it  will 
not  vitiate  the  proceedings,  though  it  is  an  irregularity  to  be 
avoided,  {x) 

The  venire  facias,  therefore,  to  the  sheriff  at  common  law  was 

(jq)  1  Ann  at.  2.  c.  13.    10  Ann  c.  A.    Bum,  J.  Jurors,  III.    Williamfl^ 

14.    Dick.  Sess.  84.  J.  Juries,  IV. 

(r)  8  Hen.  VI.  29.    3  Bla.  C.  362,  3.         («)  2  BU.  Rep.  719. 

(0  4  Harg.  St.  Tr.  740.  (w)  2  Hale,  161. 

(0  2  Hale,  161.    Bac  Abr.  Juries,  (x)  2  Hale,  296,  semble. 

Crim-  Law,  vol.  i.  x  x 
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to  return  only  twelve  to  serve  od  the  petit  jury,  {y)  But,  as  there 
would  have  been  great  inconvenience  from  merely  summoning  the 
number  to  be  actually  employed,  and  the  full  jury  would  very  sel- 
dom be  assembled,  it  seems  to  have  been  always  the  practice  for 
the  sheriff  to  return  twenty*four  on  the  panel,  (z)  He  might, 
however,  at  any  time,  have  returned  more  than  that  number,  for 
the  statute  of  Westminster  the  second,  which  limits  the  panel,  in 
civil  cases,  to  twenty  lour,  does  not  extend  to  criminal  proceed- 
ings, (a)  And  if  he  return  less*  than  twenty-four,  and  twelve  ap- 
pear and  are  sworn,  the  subsequent  proceedings  will  not  be  in- 
valid. (6)  But  now  by  the  3  Geo.  II.  c.  25.  upon  the  trial  of  is- 
sues before  justices  of  assize  and  nisi  prius,  the  sheriff  is  always  to 
return,  in  counties  in  general  and  in  the  counties  palatine,  a  num- 
ber not  less  than  forty  eight,  nor  exceeding  seventy-two;  (c)  in 
Wales,  not  more  than  fiAeen,  nor  less  than  ten,  out  of  every 
hundred,  (d) 

The  kind  of  process  to  be  issued,  in  order  to  summon  a  jury, 
differs  according  to  the  court  from  whence  it  is  awarded.  In  some 
courts  there  must  be  a  particular  precept  to  the  sheriff,  or  writ  of 
convened,  venire  facias;  in  others  a  general  precept  will  suffice,  or  the  whole 
ki^cT  f*^  may  be  merely  a  command  to  the  sheriff  to  return  a  jury  ore  tenus. 
The  justices  of  gaol  delivery  are  of  the  latter  description,  and 
may  have  a  panel  returned  by  the  sheriff  without  any  writ  to  war- 
rant the  process,  (e)  The  course  of  proceeding  by  these  judges 
was  thus  clearly  stated  by  Lord  Chief  Justice  Treby:  (/)  "There 
is,  antecedent  to  the  coming  of  the  justices,  a  general  command- 
ment or  precept,  {g)  made  in  writing,  to  the  sheriff,  by  the  said 
justices  to  return  juries  against  their  coming,  for  the  trying  of  all 
and  singular  prisoners  in  their  gaol,  whether  they  have  pleaded 
before,  or  shall  after.  And  for  that  purpose  it  requires  the  sheriff 
to  summon  out  of  all  parts  of  his  county,  whence  the  prisoners 
come,  a  great  number  of  freeholders  not  akin  to  the  prisoners,  to 
be  at  the  time  and  place  appointed  for  holding  the  court.  The 
[^607]  sheriff,  by  virtue  of  this  general  previous  precept,*  summoneth 
many  for  jurors,  and  prepares  divers  several  panels  of  their  names, 
either  at  first  or  afterwards,  as  appears  necessary,  and  retumeth  and 
delivereth  in  one  or  more  of  these  panels  from  time  to  time,  as  the 
court  does  need  and  call  for  any.     This  we  know  in  fact  is  fre- 
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(y)  3  Hale,  263.    Co.  Lit.  155.  a. 
Bac.  Ab.  Juries,  B.  6. 

(z)  Co.  Lit.  155.  a.  2  Hale,  263. 
Bac.  Ab.  Juries,  B.  6.  Burn,  J.  Ju- 
rors, HI. 

(a)  Kel.  16.  Bac.  Abr.  Juries,  B.  6. 

(b)  Cro.  Car.  223.    Bac.  Abr.  Ju- 
ries, B.  6. 

(c)  S.  8  &  10. 
(/)  S.  9. 

(0  4  Harg.  St.  Tr.  742, 3, 4.  4  Inst, 


164.  2  Inst.  568.  Post  63,  4.  aCro. 
Car.  315.  2  Hale,  28,  261,  266. 
Hawk.  b.  2.  c  41.  s.  4^  Bac.  Abr.  Ju- 
ries, B.  1.    Bac.  Abr.  Trial,  I. 

CfJ  4  Harg.  St.  Tr.  744,  5.  Sec 
also  Post.  63,  4.  Cro.  C.  C.  4.  Hawk, 
b.  2.  c.  41. 8. 1.  Bac.  Abr.  Juries,  b.  1. 
Rast.  Entr.  384,  5.    2  Hale,  410. 

(j*)  See  form  of  general  precept. 
Rast.  Entr.  384, 5.  post,  last  vol 
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^aently  clone  where  the  sessions  of  gaol  delivery  lasts  several  days, 
and  there  is  occasion.  Though,  in  supposition  of  law,  all  these 
panels  are  returned,  and  the  trials  thereupon  had  the  first  day  of 
the  sessions,  and  in  law  it  is  intended  to  be  but  that  one  day  only., 
The  return  of  this  precept  is  thus,  viz.  executioistius  priBcepti  pcUet 
in  qwibusdam  panniUis  huic  prctcepto  annexisy  and  the  panels  are 
annexed,  and  there  are  often  filed  here  divers  panels  upon  the  same 
general  precepts;  though  sometimes  but  one.  These  panels  are 
thus  delivered  into  court,  and  a  jury  taken  out  of  them  as  there  is 
occasion,  only  upon  a  parol  awards  that  is,  barely  the  court^s  calling 
for  the  same,  without  writ  or  precept  in  writing,  or  giving  any  day 
for  the  doing  it.  For  this  proceeding  is  immediate,  for  the 
speedy  delivery  of  the  prisoners;  and  the  entry,  after  setting  forth 
that  the  prisoner  being  arraigned  pleads  not  suilty,  is  ideo  immedu 
at^  veniat  inde  jurata  or  fiat  inde  jurata.  (n)  And  this  court's 
being  instituted  for  the  speedy  delivery  of  prisoners,  and  warnings 
being  given  long  before  of  their  coming,  are  the  causes  why  it  has 
been  always  held  without  doubt  that  justices  of  gaol  delivery  might 
inquire  and  try  the  same  day.  If  it  fall  out  that  by  reason  of  de- 
faults, deaths,  or  challenges,  there  cannot  be  a  full  jury  had  out  of 
a  panel,  which  is  an  accident  that  the  court  cannot  know,  till  they 
have  gone  through  the  panel,  I  think  in  this  case  that  the  panel 
goes  for  nothing,  is  utterly  lost  and  void,  and  to  be  cast  away,  or 
canceHed,  for  it  does  not  answer  the  award  of  the  court,  which 
was  to  have  a  jury  to  try  the  prisoner*  presently.  It  is  meant  an  [^608] 
effectual  panel  that  should  afford  a  full  jury  of  twelve  unexcep- 
tionable men,  and  every  panel  that  comes  short  in  this  is  to  be  laid 
aside  as  a  void  thing,  and  then  the  court  takes  and  makes  use  of 
another  immediately,  which  may  not  be  deficient,  whereby  the 
award  is  observed,  and  the  present  service  dispatched.''  Hence, 
if  all  the  persons  returned  upon  the  general  precept  should  be 
challenged  by  any  prisoner,  the  justices  of  gaol  delivery  award  a 
new  panel,  ore  tenus,  without  any  further  process  returnable  in- 
stanter,  and  it  is  not  the  course  to  pray  a  tales,  (i) 

The  same  power  seems  also  to  be  vested  in  the  justices  of  the 
King's  Bench  as  to  indictments  actually  found  in  the  county  where 
it  is  holden,  since  they  may  issue  a  precept  returnable  immediately 
before  them,  (k)  But  in  prosecutions  in  this  court  for  misdemea- 
nours, and  when  the  proceedings  were  originally  taken  before 
another  tribunal,  and  not  in  the  county  where  the  court  sits,  it  is 
said  that  a  writ  of  venire,  or  a  particular  precept,  and  then  a  non 
omittas  distringas  must  be  awarded,  ({)     And  all  the   process 

(h)  See  also  2  Hale,  410.  Trial,  I. 

(i)  Post.  25,  64.    4  Harg.  St  Tp.         (0  Id.  ibid.    4  Harp.  St.  Tr.744, 5. 

744.  Hawk.  b.  2  c.  41.  a.  3.    See  form  of 

(it)  9  Co.  Rep.  118.  b.    2  Inst.  568.  Venire,  post,  last  vol.    4  &  5  W.  III. 

Co.  Lit.  134»  b.    2  Rol.  Abr.  626.    2  c  24.  s.  15.    11  East,  509, 510.  Bum, 

Hale,  260.    Hawk.  b.  2.  c.  41.  a.  3.  J.  Jurors, HI. 
Bac.  Abr.  Juries.  B.  4.     Bac.  Abr. 
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issued  must  be  made  out  in  the  nqime  of  his  majesty,  under  the  seal 
of  the  court  and  teste  of  the  chief  justice,  and  ought  to  bear  date 
after  the  issue  is  joined  between  the  king  and  the  prisoner,  (m) 

According  to  some  opinions,  justices  of  oyer  and  terminer  have 
no  power  to  award  a  panel  by  general  precept,  or  before  issue  is 
joined  between  the  crown  and  the  defendant,  but  must  issue  a 
particular  precept  in  the  nature  of  a  writ  of  venire,  after  the  de- 
fendant has  pleaded,  (n)  And  it  seems  that  justices  of  the  peace 
must  proceed^  by  a  similar  process,  (o)  though  the  contrary  has  been 
sometimes  asserted,  {p)  Under  special  commissions  the  same 
forms  of  proceedings  are  used  as  before  justices  of  gaol  deli- 
very, {q)  In  all  collateral  issues,  as  of  identity  of  person,  a  panel 
of  jurors  may  be  ordered  ore  tenus,  returnable  instanter.  (r) 

It  seems  to  be  generally  agreed,  that  if  several  persons  be  in- 
dicted together  for  one  crime,  before  any  court  whatever,  the  jus- 
tices before  whom  the  proceedings  are  taken,  may  either  issue  one 
venire  facias  for  them  all,  or  one  for  each  respective  individual,  at 
their  discretion.  {$)  If  they  order  a  joint  venire,  and  jurors  be 
challenged  by  any  one  of  the  defendants,  they  must  be  withdrawn 
as  to  all  of  them,  because  as  there  is  but  one  panel,  the  same  per- 
son cannot  both  be  withdrawn  and  continue,  {t)  But  it  seems 
that  justices  of  gaol  delivery  may  afterwards  sever  the  panel,  if 
the  prisoners  challenge  more  than  are  returned  upon  the  venire, 
and  there  are  not  sufficient  persons  to  be  procured  who  are. quali- 
fied to  serve  on  the  jury,  (u)  But  it  does  not  appear  that  any 
other  justices  are  invested  with  the  same  authority;  (to)  and  it 
seems  that,  in  case  of  an  appeal,  after  the  appellor  has  once  issued 
joint  process,  he  cannot  procure  several  writs  to  be  awarded,  even 
though  the  first  was  never  returned,  because  such  an  alteration 
would  amount  to  a  discontinuance,  and  totally  retard  the  proceed- 
ings, (x)  It  is,  therefore,  in  general,  better  to  make  several"*^  writs 
of  venire  facias,  by  which  any  possible  delay  may  be  effectually 
prevented,  (y) 

In  civil  actions  and  appeals,  when  the  plaintiff  neglects  to  try 
an  issue  at  the  next  assizes  after  it  is  joined  in  the  county,  or  in 
the  ensuing  term  in  London,  the  defendant,  in  order  to  bring  it 


(m)  2  Hale,  260.  Hawk.  b.  2.  c. 
41.  s.  2. 

(n)  4  Harg.  St.  Tr.  744.  2  Hale, 
28,  260.  1,  410.  Fost.  64.  4  Inst. 
164.  2  Inst.  568.  Cro.  Car.  583. 
Hawk.  b.  2.  c.  41.  s.  1.  »hc.  Abr.  Tri- 
al,  r.    Bac.  Abr.  Jaries,  B.l. 

(o)  Hawk.  b.  2.  c  41.  s.  1. 

(/»)  Id.  ibid.  See  form  of  precept. 
Burn,  J.  Riot,  Rout,  &c.  post.lastvol. 

P- 

(g)  Cro.  Car.  583.    Foster,  64. 

{r)  Fost.  41.    1  Bla.  Rep.  4. 


(«)  Sir  Wm.  Jones,  425.  Cro.  C»r. 
531.  2  Hule,  263.  Hawk.  b.  2.  c. 
41.  s.  8. 

(/)  Dver,  246,  b.  Plowd.  100. 
Moor,  lo.  Co.  Lit.  156.  b.  Kel.  9.  2 
Hale,  263.     Hawk.  b.  2.  c.  41.  s.  9. 

(«)  Plowd.  100.  2  Hale.  264.  KeL 
9.     Hawk.  b.  2.  c.  41.  s.  9. 

(w)  Plowd.  100  2  Hale,  263,  4. 
Hawk.  b.  2.  c.  41.  s.  9.  - 

(jt)  8  Co.  Rep.  66.  Hawk.  b.  2.  c. 
41.  8.  9. 

Cy)  2*  Hale,  263. 
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on,  may  obtain  process  by  proviso;  that  is^  a  writ  of  venire,  with 
9  clause,  that  if  two  writs  come  to  the  sheriff  he  shall  execute  only 
that  one  which  is  returned  by  the  plaintiff,  {z)  But,  wherever  the 
crown  is  substantially  the  prosecutor,  this  mode  of  suing  out  pro- 
cess can  never  be  adopted,  because  no  laches  is  ever  imputable  to 
to  the  crown;  and,  therefore,  none  of  the  rules  which  may  be 
found  on  this  subject  apply  to  indictments  or  any  other  descrip- 
tion of  criminal  proceedings,  when  actually  prosecuted  by  the 
crown,  though  they  do  apply  to  all  other  indictments,  and  infor- 
mations at  the  instance  of  a  private  prosecutor,  (a)  But  in  indict- 
ments for  treason  or  felony,  if  the  Attorney -general  delays  the 
trial,  the  court  of  King's  Bench  may  give  the  defendant  leave  to 
bring  it  on  as  they  see  lit.  So  in  indictments  for  misdemeanours 
the  defendant  may,  in  the  first  instance,  by  the  consent  of  the  pro- 
secutor and  leave  of  the  Attorney-general,  carry  down  the  cause 
to  trial;  but  it  will  not  be  allowed  by  surprise  on  the  Attorney- 
general,  nor  without  the  consent  of  the  prosecutor,  or  some  default 
on  his  part.  And  it  is  a  rule,  that  when  an  indictment  is  removed 
into  the  King's  Bench  by  the  prosecutor,  the  defendant  shall  not 
carry  it  down  to  trial  until  the  prosecutor  has  made  default,  or  by 
leave  of  the  court  on  motion,  (b) 

When  the  sheriff  receives  the  precept  or  writ  from  the  justices  Of  the 
of  gaol  delivery,  previous  to  the  assizes,  he  issues  his  warrants  ^^^^  '" 
directed  to  the  bailiffs,  six  days  before  the  judges*  arrive,  and  petit  processes 
constables  within  his  county,  commanding  them  to  summon  th^tobeexe- 
jurors,  and  reciting  the  precept  of  the  justices  or  writ  of  venire,  (c)  c^ted,  and 
At  the  sessions,  the  justices  issue  a  warrant  directed  to  the  high  i!l^«l!r":!l' 
constable,  commanding  bim  to  issue  precepts  to  all  the  petit  con-  lom  com- 
stables,  and  setting  forth  the  form  which  they  are  to  employ,  (d)  pelled. 
in  order  the  better  to  enable  the  sheriff  to  make  his  return  to  the    [^^H] 
venire,  (e)     The  petty  constables  to  whom  the  ultimate  execution 
of  the  process  for  the  sessions  is  thus  entrusted,  may  inspect  the 
parish  books  in  order  to  ascertain  who  are  qualified  and  liable.  (/) 
And  having  made  up  the  lists  which  they  intend  to  return,  they 
must  affix  them  to  the  church  doors  two  Sundays  before  Michael- 
mas, and  leave  a  duplicate  with  the  churchwarden  or  overseer; 
and  if  any  improper  persons  be  inserted  there,  they  may  be  struck 


(r)  Keilw.  176.    Cpo.  Cur  484.    2  (A)  M.  ibul.     Tidd,  774.    2  Salk. 

Dyer,  215.  b.  2  Rol  Abr.  666.  Hawk.  652,  653      2  East,  209,  n.  b. 
b.  2.  c.  41.  8.  10.    Bac.  Abr.  Juries,  (c)  42  Edw.  III.  c.  11.    6  Hen.  VT. 

B.7.  C.2.     Cio.  C.  C.4.  See  forms  of  War- 

(<i)  2  East,  202,  207.    7  T.  R.  661.  rants,  po.si.  last  vol. 
2  Lord  Raym  1082.    2  Salk.  652.    6  (d)  See  form,  Burn,  J.  Jurors,  VI. 

Mo<L  246.    1  Keb.  195.  2  Leon,  110.  Wiliiams,  J.  Juries.    Post.  last  yol. 
AVilles,  535.     1  T.  R.  696.    Hawk.  b.  (^)  3  8c  4  Ann,  c.  18.  s.  5. 

2.  c.418.10.     Buc.  Ahr.  Juries,  B.  7.  (/)  3Geo.  11.  c.  25.  s.  1.    Burn,J. 

Tidd,  774.  Jurors,  TI. 
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out  OD  the  oath  of  the  party  complaining,  (g)  And  with  regard 
to  trials  at  nisi  prius,  it  is  provided  (h)  that  the  officers  shall  upon 
their  return  to  tne  writs  directed  to  them,  except  in  trials  at  bar 
or  where  a  special  jury  is  struck,  annex  a  panel  to  the  writ,  cod* 
taining  the  names,  additions,  and  places  of  abode  of  a  number  of 
jurors  from  forty-eight  to  seventy-two;  and  that  the  subseqaent 
writs  of  habeas  corpora  or  distringas,  need  not  contain  the  lists 
inserted  In  the  panel,  but  merely  refer  to  it  as  "  corpora  separa- 
lium  personarum  in  panello  huic  brevi  annexe  nominatorum,"  or 
words  of  a  like  import.  The  jurors  thus  returned  are  to  serve  for 
the  whole  assizes;  but  before  this  statute,  the  sheriff  was  obliged 
to  return  a  distinct  jury  upon  each  of  the  separate  issues,  (i)  Every 
summons  of  a  jury  must  be  made  six  days  before  the  return  in  coun- 
ties in  general;  eight  days  in  Wales;  and  iburteen  days  in  counties 
P512]  palatine;*  and  the  officer  is  bound  to  show  to  the  part^  impanelled, 
the  warrant  or  other  process  by  which  be  is  authorised  to  summon 
him;  and  in  case  he  be  absent  from  home  must  leave  notice  at  the 
party's  habitation  containing  the  substance  of  the  summons,  {k) 
This  summons  need  not  be  signed  by  the  sheriff  by  whom  it  is 
issued.  (2)  But  no  person  is  to  be  returned  to  serve  as  a  juror  at 
nisi  prius  in  Middlesex,  who  has  served  in  the  same  court  within 
two  terms  or  vacations  preceding;  (m)  and  no  one  shall  be  re- 
quired to  serve  in  Rutland  or  Yorkshire  more  than  once  in  four, 
and  in  every  other  county  except  Middlesex,  two  years,  under  a 
penalty  not  exceeding  £5  on  the  officer  who  shall  return  him.  (n) 
And  by  reason  of  their  attendance  at  the  courts  at  Wesminster 
Hall,  the  inhabitants  of  that  city  and  its  liberties  are  exempted 
from  serving  on  any  juries  for  the  county  of  Middlesex,  (o)  Bat 
in  Yorkshire,  any  person  having  an  estate  of  1502.  per  annum, 
who  has  served  as  a  juror  at  any  sessions  of  the  peace  for  the  county, 
shall  not  be  exempt  from  serving  as  a  juror  at  the  assizes  for  the 
county  of  York,  (p) 
When  the  The  time  for  the  return  of  the  process  differs  according  to  the 
process  various  courts  from  which  it  is  awarded.  In  the  King's  Bench, 
turnabfe*^^'  the  process  may  be  returnable  immediately,  upon,  an  indictment 
found  in  the  county  where  the  court  sits,  whether  the  crime  were 
actually  committed  there,  or  having  taken  place  without  the  realm, 
is  made  triable  there  by  some  particular  legislative  provision,  (g) 
But  where  the  proceedings  are  removed  by  certiorari  from  some 


(g)  Id.  ibid.    Burn,  J.  Jurors,  II.  (n)  3  Geo.  II.  c.  25.  s.  4, 

(A)  Id.  s.  8.  ro)  r  &  8  W.  III.  c.  32.  s.  9. 

(>)  Bac.  Abr.  Juries,  B.  6.  (p)  10  Ann,  c.  14.    Dick.Sess.84. 

(it)  7  &  8  W.  III.  c.  32,  s.  5.    3  (9)  9  Co.  Rep.  118.  b.    2 Inst,  568. 

Geo.  H.  c.  25.  s.  9,  10.  Co.  Lit.  134,  b.    2  Rol.  Abr.  626.     2 

(/)  2  East,  366,  7.  Hale,  260.    Hawk.  b.  2.  c.  41.  s-  S. 

(m)  4  Geo.  II.  c.  7.  s.  2.   Tidd,  790.  Bac.  Abr.  Juries,  B.  4.    Bac.  Abr- 

note  b.  TriaT,  I. 
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inferior  tribunal,  the  space  of  fifteen  days  must  be  suffered^  to  [^515] 
elapse  before  the  return  from  the  time  of  which  the  process  is 
.  dated,  (r)  The  justices  of  gaol  delivery  may  also  issue  process  at 
'  common  law,  returnable  on  the  day  in  which  it  is  awarded,  (s) 
And  the  commissioners  of  oyer  and  terminer  it  seems  might  do  so, 
though  some  contend,  that  if  invested  with  power  under  that  com- 
mission only,  they  must  allow  fifteen  days  between  the  date  and 
the  return.  (()  But  justices  of  the  peace,  except  in  case  of  felony, 
or  where  the  party  is  in  prison  or  consents  to  waive  the  formality, 
cannot  it  seems  issue  the  venire  returnable  in  a  shorter  time;  (u)  ^ 

though  in  those  excepted  cases,  they  may  and  commonly  do  try 
within  a  more  limited  period,  (id)  When  indictments  removed 
by  certiorari  are  sent  down  into  the  proper  county  to  be  tried,  they 
are  determined  on  the  nisi  prius  side,  and  the  process  upon  them 
is  the  same  as  if  they  were,  in  all  respects,  mere  civil  proceed- 
ings, {x)  Upon  special  commissions,  the  return  of  the  process  is 
equally  speedy  with  that  which  the  justices  of  gaol  delivery  are 
empowered  to  allow,  (j/^ 

The  law  on  this  subject  has  been,  however,  in  some  degree, 
modified  by  the  4  &  5  W.  &  M.  c.  24.  and  7  &  8  W.  &  M.  c.  32. 
which  require  that  the  jurors  shall  be  always  summoned  six  days 
before  they  are  called  upon  to  appear,  wherever  a  venire  facias  or 
particular  precept  is  requisite  in  order  to  compel  their  attendance. 
They  do  not,  therefore,  extend  to  the  sessions  of  justices  of  gaol"*^  [*514] 
delivery,  to  the  original  jurisdiction  of  the  King's  Bench,  to  the 
proceedings  on  special  commission,  or  to  the  trial  of  collateral 
issues,  in  all  which  cases  we  have  seen  that  no  fariicuXar  precept 
need  be  awarded.  {z\  But  if  justices  of  oyer  and  terminer  and  the 
peace,  have  any  strict  legal  right  at  common  law,  in  any  case,  to 
award  process  returnable  instanter,  it  seems  that  they  are  restrain- 
ed by  this  act  to  the  period  of  six  days,  which  it  specifies,  (a) 
Before  the  former  description  of  justices,  if  the  venire  be  made  re- 
turnable on  a  future  day,  they  must  not  only  adjourn  to  that  day, 
but  enter  the  adjournment  on  the  record,  for  the  whole  sessions 
are  only  in  contemplation  of  law  one  day,  and,  therefore,  when 


(r)  Id.  ibid, 

(«)  4  Inst.  164.  2  Inst.  568.  Cro. 
Car.  $15.  Post.  63,  4.  2  Hale,  38, 
261.  Hawk.  b.  2.  c.  41.  s.  4.  Bac. 
Abr.  Juries,  B.  1.    Bac.  Abr.  Trial)  I. 

(0  2  Keb.  212,  292.  1  Keb.  433. 
2  Inst.  568.  2  Rol  Abr.  96.  1  Sid. 
334.  Cro.  Car.  340,  583.  1  Hale,  28. 
Hawk.  b.  2.  c.  41.  s.  4.  ace.  but  see  2 
Rol.  Abr.  625.  Keilw.  159.  Bac. 
Abr  Trial,  I. 

(«)  Keilw.  159.  2  Roll.  Abr.  625. 
Sir.  Wm.  Jones,  379.  1  Keb.  433.  2 
Keb.  212.    Cro.  Car.  438, 448, 340.  1 


Sid.  99, 335.  Hawk.  b.  2.  c.  41.  s.  4. 
ace,  but  see  2  Inst.  568^^^  Inst.  164. 
Cro.  Jac.  404.    Ha^pfb.  2.  c.  41.  s. 

(v)  1  Sid.  33|^Cro.  Car.  340.  2 
Roll.  Abr.  96jri  Keb.  443.  Hawk, 
b.  2.  c.  41.  8. 1. 

(x)  4  Bla.  Com.  309.  n.  3. 

(y)  Cro.  Csr.  583.     Post.  64. 

(t)  Ante,  508.  Hawk.  b.  2.  c,  41. 
8.  5.    Bac.  Ab.  Juries,  B. 

(a)  Hawk.  b.  2.  c.  41.  s.  5.  Bac. 
Abr.  Juries,  B.  4. 
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To  whom 


« 

I 


ihat  is  past,  their  authority  to  try  will  determine,  (b)  But  it  is 
agreed  that  they  may  make  it  returnable  at  the  next  assizes,  (c) 
and  then  try  it  by  virtue  of  the  statute,  (d) 

If  there  be  an  intervening  day  between  the  return  of  the  venire 
and  the  date  of  the  distringas,  it  will  be  a  discontinuance,  and 
erroneous;  (e)  but  fresh  process  may  be  issued.  (/) 

The  process  should,  in  general,  be  directed  to  the  sheriflf,  and 
^c^sshould  ^-^^^"^^^  ^"^  returned  by  the  same  officer,  {g)  But  where  the  she- 
be  direct-    riff  is  either  an  actual  party,  or  is  so  nearly  related  to  the  prosecutor 
ed  and  by    or  defendant  as  that  he  cannot  be  presumed  impartial,  the  process 
uhom  re-    jg  ^^  y^^  directed  to  the  coroners,  or  to  such  of  them  as  may  be 
presumed  free  from  bias;  and  if  none  of  them  can  be  regarded  as 
P515]    proper,  then  to  two  elisors  named  by  the  court*  and  to  whom,  for 
that  reason,  no  objection,  can  be  admitted  to  prevail,  (h)     But  if 
therQ  be  two  sheriffs  for  one  county,  and  one  of  them  be  partial, 
the  writ  must  be  directed  to  the  other,  and  not  remitted  to  the 
coroners,  who  are  only  employed  when  there  is  a  total  inability  in 
the  superior  officers,  which  cannot  be  the  case  when  there  is  one 
impartial  sheriff,  (i)     So  if  the  under  sheriff  be  a  party  concerned, 
the  writ  may  be  directed  to  the  high  sheriff  with  a  proviso  that  the 
former  shall  not  interfere  in  its  execution,  {k) 

When  once  process  is  awarded  to  the  coroners  on  the  ground  of 
the  sheriff's  actual  partiality,  it  cannot  afterwards  be  awarded  to 
his  successor,  because  the  entry  is  ^^  vice  comes  se  non  intromit- 
tat;"  but  when  it  is  sent  to  the  inferior  officers  on  any  other  ground, 
as  that  he  was  tenant  to  one  of  the  parties,  it  may  be  transferred  to 
the  new  sheriff,  because  no  such  entry  appears  on  the  proceed- 
ings, (i)  If  the  defendant  object  to  the  sheriff  on  any  ground  what^ 
ever,  he  must  do  so  by  challenge  before  the  trial,  for  he  can  take 
no  advantage  of  any  objection  of  that  kind  in  arrest  of  judg- 
ment, (m) 
Qftiie  I'o  ^hc  general  precept  issued  to  summon  jurors  on  a  commis- 

foitn  of  the  sion  of  gaol  delivery,  the  sheriff  makes  no  formal  return,  but  the 
return  to     return  to  it  is  by  a  panel  or  panels,  the  title  of  which  does  not 
cewf  ^'      name  any  particular  prisoner,  (n)     The  sheriff  must  personally 
make  a  return  to  the  process,  and  show  that  he  complied  with  its 


(6)  2  Keb.  284,  292,  718,  854.  1 
Sid.  348.  2  flak,  261.  H^wk.  b.  2. 
c.  41.  s.  6.    Bac.  Abr.  Juries,  B.  4. 

(r)  Cro.  Car.  34-0.  2  Keb.  284, 
718,  854.  Hawk.  b.  2  c.  41.  s.  6.  Bac. 
Abr.  Juries,  B.  4. 

{d)  1  Eclw.  VI.  c.  7.  Hawk.  b.  2.  c. 
41.  s.  6.    Bac.  Abr.  Juries,  B.  4. 

(e)  1  Salk,  51.    2  Ld.  Kavm,  10^1. 

(/)  Hawk.  b.  2.C.  27.  s.  104.  Star- 
kie,  278. 

(j")  C^*  ^**^'  1^3-  *•  ^^^'  ^^^'  *^"" 
lies,  B.  3.  Bro,  Abr.  Challenge,  153, 


(A)  kl.  ibid.  1  Leach,  101.  Havk. 
b.  2.  c.  9.  s.  45.  See  form,  post,  last 
volume,  &  Ti<ld*s  Appendix. 

(»)  1  Salk.  152  Cartb.214.  4  Mod. 
65.  1  Show.  327.  12  Mod.  22.  Holt, 
166.  Comb.  191.  Bac.  Abr.  Juries, 
B.  3. 

(k)  Bac.  Abr.  Juries,  B.  3. 

(0  Co.  Lit.  158.  a.  2  Roll.  Abr.  670. 
Bac.  Abr.  Junes,  B.  3. 

(tn)  1  l.each,  101. 

(fi)  4  Harg-.  St.  Tr.  745. 
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requisitions,  for  he  cannot  felarn  mandavi  ballivo,  as  he  may  in  ' 
some  cases  of  appeal,  because  the  writ  is  always  ''  non  ooiittas 
propter  aliquam  libertatem,''  and  in  the  name  and  behalf  of  his 
niajestj.  (o)  But  if  the  sheriff  make  e  due  return,  it*  will  be  no  [*516] 
material  error  if  his  name  should  not  appear  indorsed  on  the  back 
of  the  venire,  but,  if  an  objection  be  taken  on  that  account;  it  may 
be  amended,  {p) 

In  all  inquests  to  be  tried  at  Nisi  Pt'ius,  it  is  necessary  by  the  or  the  ne- 
42  Edw.  III.  c.  11.  to  return  into  court  before  the  trial,  the  names  cessity  of 
of  those  whom  it  is  intended  to  call  as  jurors.     In  this  provision,  MnfeTillfo* 
criminal,  as  well  as  civil  issues,  and  jurors  returned  on  a  tales,  as  court  and 
well  as  on  the  original  panel,  have  been  holden  to  be  included,  {q)  when  the 
Bat  on  trials  before  other  justices  than  those  of  Nisi  Wus,  the  ^^J^  j'^e*"* 
prisoner  has  no  right  to  demand  a  copy  of  the  panel,  unless  he  mand  a 
be  entitled  to  it  by  some  express  legislative  provision,  (r)     In  cases  copy. 
of  high  treason,  except  when  it  relates  to  the  coin,  the  statute  of 
7  &  8  W.  III.  c.  3,  as  we  have  already  seen  (9)  has  given  the  pri- 
soner a  right  to  demand  a  copy  of  the  panel  two  days  before  his 
trial.     And  by  the  7  Ann  c.  21.  s.  11.  which  took  effect  on  the 
death  of  the  pretender,  the  copy  of  the  panel,  and  a  list  of  all  the 
witnesses  are  to  be  delivered  to  him  ten  days  previous  to  his  trial, 
and  must  contain  the  names,  professions,  and  places  of  abode  of  all 
who  are  returned  as  jurors.     But  a  general  description  of  the  street 
in  which  a  juryman  resides,  although  there  are  several  of  the  same 
denomination,  will  be  be  regarded  as  sufficiently  explicit.  (()  And 
it  will  be  sufficient,  within  the  intent  of  the  statute,  to  deliver  to 
the  defendant  a  copy  of  the  panel  arrayed  by  the  sheriff  before  it 
is  returned  into  court,  if  the  same  be  afterwards  returned  without 
alteration,  (ti)     And,  in  order  to  enable  the  prosecutor  to  do  this, 
he  may  move  for  a  rale  upon  the  sheriff,  to  give  him  a  list  of  the 
persons  whom  he  intends  to  return  upon  the  panel,  which  will  be 
sufficient  if  duly  delivered*  to  the  prisoner,  (w)    When  the  sheriff   [*617j 
by  virtue  of  the  general  precept  before  a  trial  on  a  commission  of 
gaol  delivery,  returns  a  general  panel  or  panels,  the  same  is  en- 
titled generally  "  namfs  of  jurors  to  try  lor  our  Lord  the  King," 
or  names  of  jurors  to  try  between  our  Lord  the  King  and  the  pri- 
soners at  the  bar,  without  naming  any  of  the  prisoners;  and  when 
for  the  trial  of  a  particular  prisoner,  or  several  prisoners,  with  whom 
it  is  thought  fit  to  charge  the  same  jury,  a  jury  is  about  to  be  taken 
out  of  any  panel,  the  clerk,  as  he  goes  along,  may  take  a  note  in 


(o)  2  Hale,  264.    See  form  of  re-  s.  22.    Bac.  Abr.  Juries,  B.  8. 

turn.    Post,  fast  vol.  (9)  Ante,  404, 

(p)  Cro.  Jac.  527,  8.  (0  6  T.  R.  531. 

(q)  Hawk.  b.  2.  c.  41.  s.  21.    B'ac.  (m)  4  St.  Tr.  166.    Hawk.  b.  2.C. 

Abr.  Juries,  B.  8.  41,  s.  23.    Bac.  Abr.  Juries,  B.  8. 

(r)  2  St.  Tr.  762.    3  St.  Tr.  866,  (w)  Dougl.  591.    Hawk.  b.  2.  c. 

S67.    4  St.  Tr.  6.    Hawk.  b.  2.  c.  41.  39.  s.  16, 

Crim,  Law.                       vol.  i*  t  y 
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p^aper  of  the  name  of  every  one  that  is  sworn;  or  he  may,  and 
usually  does  write,  ^^  sworn,''  on  the  panel  against  the  name  of 
every  one  that  is  sworn,  but  this  is  no  part  of  the  record,  and  the 
clerk  may  trust  to  his  memory,  and  not  write  the  names  of  the 
jurors  until  they  are  all  sworn,  when  he  is  to  enter  them  on  the 
record  of  the  indictment,  (x) 
What  is  to      if^  on  the  return  of  the  venire,  a  sufficient  number  of  jurors 
when  suffi  ^^  °^^  appear  to  be  sworn,  the  first  consideration  which  arises, 
cient  ju>     is  how  the  deficiency  is  to  be  supplied;  the  next  to  what  penal- 
roro  do  not  ties  the  parties  are  subject  for  not  appearing. 
appear.  Qq  ^\^^  ^pj^j  ^f  ^^  indictment  under  the  commission  of  gaol 

delivery,  we  have  seen  that  there  is  no  tales,  but  if  tlie  panel  is 
exhausted  by  non-appearance  or  challenge  of  the  jurors,  there  roust 
be  a  new  panel,  and  the  jurors  before  sworn,  are  not  reckoned  in 
the  number;  (y)  and  on  the  trial  of  an  indictment  under  a  com- 
mission of  oyer  and  terminer,  it  should  seem  that  a  fresh  panel 
should  also  be  chosen,  (z)  But  it  is  said  that  where  the  trial  is 
under  a  particular  writ  of  venire  facias,  in  order  to  procure  a  jury, 
if  some  of  those  impanelled  appear,  but  not  a  sufficient  number,  a 
L  ^^^J  distringas  juratores  issues  accompanied  by  a  writ*of  tales,  but  if 
'  all  of  them  make  default,  the  former  alone  is  awarded  without  the 
latter,  (a) 

The  tales  is  the  mode  by  which,  under  several  statutes,  if  a  full 
jury  do  not  appear,  or  be  reduced  below  the  number  by  challenge, 
death,  or  otherwise,  the  judges  may,  on  the  application  of  either  par- 
ty, command  the  sheriff  to  appoint  so  many  sufficient  persons  present 
as  will  complete  the  number,  and  whose  names  are  to  be  annexed 
to  the  panel,  (b)  A  tales  alone  cannot,  under  these  statutes,  be 
granted  on  the  return  of  the  venire,  but  only  after  a  habeas  corpora 
or  distringas,  (c)  This  writ,  by  its  very  name,  signifies  a  retam- 
ing  so  many  as  will  make  up  the  full  complement;  and,  therefore, 
it  is  not  granted  where  there  is  a  total  default,  but  only  where  the 
number  is  deficient,  (d)  And  if  the  juror  was  not  present  when 
his  name  was  called,  but  appear  before  his  default  is  recorded, 
and  a  tales  sworn,  he  will  be  sworn,  (e)  But  if  one  juror  only  ap- 
pear, and  he  be  challenged,  a  tales  may  yet  be  granted,  and  twelve 
new  jurors  may  thus  ultimately  be  returned  to  try  the  defendant.  (/} 
This  mode  of  filling  up  the  jury  may  be  resorted  to  either  by  the 


(x)  4  Harg.  St.  Tr.  745.  (c)  2  Ld.  Raym.   1170.    Cro.  Kfi*. 

(y)  4  Harg.  St.  Tr.  744,  5.  502.    2  Rol.  Abr.  671.  Htwk.  b.  2.  c. 

(t)  Id.  ibid.  41.  8.  15.    4  Harg.  St.  Tr.  743. 

(a)  2  Hale,  265.    4  Harg.  St.  Tr.  (rf)  10  Co.  Rep.  104.    3  Hile,  265, 

745.    See  forms  3  Ld.  Raym.  20,  21,  6.    Finch,  414.    Hawk.  b.  2.  c.  41.  s. 

23.  »ed  quaere.                                        *  14. 

(6)  35  Hen.  VUI.  c.  6.  s.  6.  14  Eliz.  (e)  4  Harg.  St.  Tr.  740. 

c.  9.    4  &  5   Ph.  &  M.  c.  7.    5  T.  (/)  10  Co.  Rep.  104.    Bac  Abr. 

U.  458     Williams,  J.  Juries,  IV.    3  Juries,  C.  sed  quxre. 
Bla.  Com.  364. 
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prosecutor,  or  the  party  indicted;  (g)  but  it  seems  that  the  latter 
cannot  pray  it  until  after  the  default  of  the  former;  (A)  and  neither 
party  can  demand  it  without  the  consent  of  the  attorney  general, 
though  it  is  otherwise  in  actions  upon  penal  statutes,  because  of  the 
indiyidual  interest  that  the  plaintiff  possesses  in  the  event  of  the 
proceedings,  (i)  It  is  usual,  therefore,*  when  an  indictment  re-  [^519] 
moved  into  the  King's  Bench  is  carried  down  to  trial,  to  obtain  a 
warrant  for  a  tales. 

In  capital  cases,  the  tales  may  be  granted  for  a  larger  number 
than  the  original  process,  in  order  to  prevent  the  delays  which  may 
arise  from  peremptory  challenges;  (k)  but,  in  all  other  cases  of 
decern  tales  or  octo  tales  at  common  law,  the  number  must  be  less 
than  that  which  was  originally  awarded,  (I)  though  this  does  not 
apply  to  the  case  of  a  tales  de  circumstantibus  under  the  staHite, 
which  allows  ^^  so  many  to  be  chosen  as  shall  make  up  a  full 
jury.''  (m)  In  all  cases,  however,  alter  the  issuing  of  the  first 
tales,  every  subsequent  order  of  the  same  kind  to  complete  the 
jury  must  be  for  a  less  number  than  that  by  which  it  was  pre- 
ceded, (n)  except  where  the  former  tales  was  quashed,  and  then 
the  next  may  be  for  the  same  number,  (o) 

At  Nisi  Prius,  the  men  who  are  returned  to  serve  upon  the  tales 
are  taken  out  of  the  other  panels  returned  at  the  same  assizes,  (p) 
Those  who  are  qualified  to  serve  on  such  a  process,  must  have  51, 
in  England,  and  SL  in  Wales,  of  the  same  Kind  of  estate  as  other 
■jurymen  must  enjoy,  {q)  The  prisoner  has  the  same  power  of  ob- 
jecting to  them  as  he  has  to  the  original  panel,  if  he  has  any  ground 
of  so  doing,  or  withput  alleging  any  until  his  number  of  challenges 
is  exhausted,  (r)  But  if  the'*''  principal  array  be  quashed  upon  a  L  ^^^J 
challenge  for  favour,  this  will  not  fiffect  the  tales,  but  the  trial  will 
proceed  before  those  returned  if  there  be  a  sufficient  number,  and, 
if  not,  then  a  new  tales  will  be  awarded  to  complete  them,  {s) 
The  same  person,  however,  who  has  been  challenged  on  the  origi- 


(g)  35  Hen.  VIII.  c.  6.  s.  6.  14 
Eliz.  c.  9.  4  &  5  W.  8t  M.  c.  7.  3 
Bla.  0001.^364. 

(A)  10  Co.  ll€p.  104.  Cro.  Car. 
484.  2  Rol.  Abr.  671.  Bac.  Abr. 
Juries,  C. 

(i)  3  Salk.  339.  1  Lev.  223.  6 
Mod.  246.  Hawk.  b.2.  c.  41.  s.  18. 
Williams,  J.  Juries,  IV.  See  Form 
of  Warrant  of  Attorney  General  for  a 
Tales.  Hand.  Prac.  418.  Post.  last 
vol. 

(At)  2  Dy^r,  213.  b.  10  Co.  Rep. 
104.  b.  1  Bulst.  121.  2  Hale,  266. 
Bac.  Abr.  Juries,  C.  Hawk.  b.  2.  c. 
41.  8. 12. 

(0  2  Hale,  266.  Finch,  414.  10 
Co.  Rep.  105.  Hawk.  b.  2.  c.  41.  8. 
12.    Bac.  Abr.  Juries,  C 


(m)  35  Hen.  VIII.  c.  6.  10  Co. 
Rep.  105.  Cro.  Jac.  S16.  Hawk.  b. 
2.  c.  41.  s.  12. 

(n)  10  Co.  Rep.  410.  2  Hale,  266. 
Hawk,  b  2.  c.  41  s.  13.  Bac  Abr. 
Juries,  C. 

(o)  2  Hale,  266.  Keilw.  176.  Hawk. 
b.  2.  c.  41.  s.  13     Bac.  Abr.  Juries^  C. 

()>)  7  &  8  W.  HI.  c.  32. 8.  3.  Burn, 
J.  Jurors,  HI.  Williams,  J.  Juries,  IV. 

(y)  4  8c  5  W.  &  M.  c.  24.  s.  18, 19. 
Burn,  J.  Jurors,  111.  Williams,  J.  Ju- 
ries, IV. 

(f )  35  Hen.  VIII.  c.  6.  s.  7.  Burn, 
J.  Jurors,  III.  Williams,  J.  Juries.  J V. 

{»)  10  Co.  Rep.  104.  2  D>'er,  245. 
Hawk.  b.  2.  c.  41.  s.  14.  Bac.  Abr. 
Juries,  C. 
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nal  panel,  cannot  afterwards  be  sworn  on  the  tales,  and  if  that 
should  be  done,  a  new  trial  will  be  granted,  (i) 

The  writ  of  tales  is  grantable  not  only  when  a  sufficient  num- 
ber of  jurors  do  not  appear,  but  when  so  many  are  challenged  by 
either  party  that  a  sufficient  number  is  not  left  to  try  the  issue,  (u) 
It  may  be  granted  by  the  Court  of  King^s  Bench,  on  an  indictment 
brought  up  by  certiorari  from  some  inferior  jurisdiction  as  well  as 
on  one  taken  originally  before  the  tribunal;  but,  in  the  latter  ease, 
the  writ  may  be  made  returnable  immediately,  or  on  the  day  fol- 
lowing, but,  in  the  former  case,  fifteen  days  must  intervene  between 
the  teste  and  the  return,  as  in  the  original  venire  facias,  (w)  So 
also  justices  of  oyer  and  terminer  have  power  to  grant  it  returnable 
before  them  on  the  day  upon  which  it  was  granted,  (x)  But  the 
tales  is  seldom  used  before  justices  of  gaol  delivery,  and  doubU 
have  existed  as  to  their  power  to  award  it,  because  they  may  al- 
ways order  a  larger  panel  without  any  writ  but  that  general  pre- 
cept, by  which  they  command  the  sherifi'to  have  a  sufficient  num- 
ber of  jurymen  ready  for  the  purposes  of  justice  at  the  assizes,  (y) 

If,  on  the  return  of  the  tales,  the  persons  summoned  do  not  ap- 
pear, a  distringas  and  a  habeas  corpora,  with  command  to  add  so 
many  more  to  those  summoned  on  the  venire,  is  the  first  process 
[*521]  *  against  them,  (z)  And  if,  after  they*  are  called,  they  are  present 
in  court,  and  do  not  appear  or  withdraw  themselves  after  ap- 
pearance, the  judges  may  fine  them  in  their  discretion;  and  the 
fines  so  imposed  may  be  levied  like  issues  forfeited  by  jurors  re- 
turned on  the  original 'panel,  (a)  and  which  we  are  now  imme- 
diately to  consider. 

The  other  consideration  on  the  default  of  jurors,  if  the  penalty 
with  which  their  neglect  is  to  be  visited.  By  the  common  law, 
jurors  returned  and  not  appearing  are  to  forfeit  the  issues  returned 
upon  them.  And  those  who  attend  may  be  ordered  to  inquire  the 
rearly  value  of  the  defaulters'  lands ;  upon  which  the  court  may 
ine  them  to  the  amount  returned  or  any  less  sum  in  discretion,  if 
the  party  pray  it.  But  if  the  juror  appear,  and  afterwards  make 
default,  he  will  lose  the  annual  profits  of  his  estate,  or  be  fined  by 
the  court  without  any  prayer  from  the  party  indicting.  He  is  said, 
however,  not  to  be  amerceable  at  all  on  the  return  to  the  first  ve- 
nire, unless  before  justices  at  the  assizes.  (6)  And  by  the  29 
Greo.  II.  c.  19.  s.  I.  any  person  summoned  as  a  juror  to  attend  the 
courts  of  record  in  cities,  towns,  liberties,  and  franchises,  and  not 


(0  2  \A.  Raym.  1410.     1  S»ra.  64Q.  {%)  2  Rol.  Abr.  798.    Bac,  Ab,  Ju- 

Bac.  Abr.  Juries,  C.  ri^,  C. 

(«)  2  Hale,  266.     3  lila.  Com.  364.  (o)  35  Hen .  VIII.  c.  6.  s.  9.    Burn, 

>)  2  Hwlc,  266.                                '  J.  Jurors,  HI.     Williams,  J.  Jtmes, 


fil 


i 


x)  2  Hale,  266.  IV. 

(y)  3  Saik.  338,  9.  2  Hale.  266.  ate,         (b)  Kast.  Ent.  267.    2  Hale,  309, 

sed.vid.  Plowd.  100  Coni.  Bac.  Abr.  Hawk.  b.  2.  c.  22.  a.  14.    Bac.  Abr. 

Juries,  C.  Juries,  B.  2.    Burn,  J.  Jurors,  III. 
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attending,  may  be  fined  by  the  magistrates  who  preside  in  those 
jurisdictions,  in  any  sum  not  less  than  208.  nor  more  than  40s.  to 
be  levied  by  their  warrant  of  distress.  And  it  is  further  provided 
with  respect  to  superior  courts,  by  another  statute,  (c)  that  every 
person  called,  and  not  appearing,  upon  oath  tliat  he  had  been  law- 
fully summoned,  shall  submit  to  such  fine  from  40$.  to  51.,  as  the . 
judge  shall  think  it  reasonable  to  inflict. 

Such  IS  the  mode  of  obtaining,  compelling,  and  selecting*  a  of  special 
common  jury.  But  it  frequently  happens  in  important  cases  ofJ^i^^^^*^ 
misdemeanour,  that  one  of  the  parties  is  desirous  of  having  the  I-  -> 
issue  determined  by  a  special  jury.  This  can  never  be  done  in 
eases  of  felony  or  treason,  but  only  upon  the  trial  of  less  serious 
offences;  (d)  and  it  can  only  be  obtained  when  the  prosecution  is 
depending  in  the  court  of  King's  Bench,  which  we  have  seen  may 
be  one.  of  the  reasons  for  removing  a  prosecution  for  a  misde- 
meanour from  an  inferior  tribunal,  (e)  It  is  said  that  it  may  be 
granted  upon  a  trial  at  bar  without  the  consent  of  the  parties,  but 
this  can  never  be  done  at  nisi  prius,  unless  some  good  cause  can 
be  shown,  as  the  notorious  partiality  of  the  .sheriff.  (/)  But  the 
3  Geo.  II.  c.  25.  s.  15.  seems  to  have  settled  the  parties  upon 
whose  motion  it  may  be  granted.  By  that  statute,  the  courts  at 
Westminster  are  authorized  in  any  indictment  or  information  for 
any  misdemeanour  or  information  in  the  nature  of  a  quo  warranto 
in  the  King's  Bench,  any  information  in  the  Exchequer,  or  any 
action,  cause,  or  suit  whatsoever  in  any  of  the  courts,  upon  the 
motion  of  either  party,  to  order  the  issue  actually  joined  before 
them,  to  be  tried  by  a  special  jury.  By  the  sixteenth  section  of 
the  same  act,  the  party  making  the  application  is  to  pay  all  the 
extra  expenses  of  striking  it,  and  they  will  not  be  allowed  on 
taxation.  Upon  this  clause  it  was  holden  that  all  the  costs  except 
the  striking  were  to  be  defrayed  by  the  .unsuccessful  party,  tho^gh 
they  were  not  incurred  by  his  sanction,  (g)  This  decision  hav- 
ing caused  many  applications  for# special  juries  on  very  trivial  oc-* 
casions,  the  24  €reo.  il.  c.  18.  enacts,  that  the  whole  additional 
expenses  of  the  special  jury,  shall  be  discharged  by  the  party 
upon  whose  application  it  is  granted,*  unless  the  judge  shall  cer-  [*523] 
tify  that  it  was  a  cause  in  which  such  an  order  was  requisite, 
which,  it  seems,  he  will  not  do  in  a  criminal  proceeding,  {h) 


(c)  3  Geo. II.  c.  25.  s.  13.  &  4  Ilarg.  (/)  8  Mod.  248.    Bac.  Abr.  Juries, 

St.  Tr.  741.  C. 

(</)    Sir   Tho.   Jones,    222.    Vin.  (i?^)   2  Stni,  1080.    Ajidr.  51,  53. 

Abr.  Trial,  D.  c.  2.    Bac.  Abr.  Juries,  Bac.  Abr.  Juries,  1). 

D.     Bum,  J.  Jurors,  III.    Williams,  (A)  1  Ksp.  Rep.  229.    Tidd,  800. 

J.  Juries,  IV.  nou  (•) 

(e)  Ante,  372.    5  T.  U.  626. 

(•)  Ikind's  Prac,  9.  10,  and  «?*»?  Tidd's  797  to  801,  as  to  the  practice  in 
avil  cases. 
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When  U)e  special  jury  is  granted  by  the  court,  a  rule  i&made 
for  the  sheriiTto  procure  it  according  to  the  regular  mode  of  pro- 
ceeding prescribed  by  the  3  Geo.  II.  c.  25.  s.  15.  which  also  di- 
rects the  issuing  the  rule.  {%)  Since  the  making  of  this  statote, 
the  mode  of  choosing  special  jurymen  is  as  follows:  The  sheriff 
attends  the  coroner  and  attorney  of  the  court  with  the  freeholders' 
book  of  the  county,  and  the  said  coroner  and  attorney  in  the  pre- 
sence of  both  parties,  nominates  forty-eight  free  aud  lawful  men 
out  of  the  said  book,  on  which  the  agent  for  the  prosecutor  strikes 
out  twelve,  and  the  agent  for  the  defendant  strikes  out  another 
twelve,  and  the  remaining  twenty-four  are  returned  for  the  trial  of 
the  issue,  (k)  A  time  for  the  attendance  is  appointed  by  the  pro- 
per officer,  and  notice  is  given  to  the  respec^tive  agents  to  attend; 
and  if  either  party  neglects  to  be  present,  the  course  is  for  the 
master  to  strike  twelve,  for  the  person  who  has  no  one  there  on 
his  behalf  to  comply  with  the  regulations  of  the  practice.  (/)  This 
rests  altogether  with  the  proper  officers,  and  the  court  will  not  in- 
terfere for  their  direction,  (m)  It  is  not  indeed  usual  for  the  mo*- 
tion  to  come  at  all  into  court ;  but  the  usual  practice  is  for  the 
solicitor  of  the  applicaM  to  draw  up  a  motion  paper  for  the  role, 
signed  by  counsel,  procure  the  master's  appointment  for  the  time 
of  naming  the  jury,  and  serve  copies  of  both  on  the  adverse  party's 
clerk  in  court,  and  at  the  sheriff's  office,  so  that  the  one  may  send 
P5S4]  the  books  and  the  other  attend^  to  strike  for  his  client  at  the  day 
appointed  by  the  master,  (n) 

If,  after  a  special  jury  has  been  struck,  the  trial  goes  off  for 
want  of  jurors,  no  new  jury  can  be  struck,  but  the  issue  must  be 
ultimately  tried  by  the  jury  who  were  first  appointed,  or  as  many 
of  them  as  may  appear,  with  the  addition  of  talesmen;  (o)  no  new 
venire  issues,  but  an-Alias  distringas,  and  upon  that  the  continu- 
ance is  entered,  (p)  After  rule  for  a  special  jury  by  consent,  it 
seems  no  challenge  can  be  allowed  for  want  of  hundredors,  if  the 
defendant  on  striking  the  special  jury,  excluded  any  who  were  of 
thsit  description,  but  an  attachment  will  issue  against  him.  (q) 
But  where  the  sheriff  is  a  party  interested  in  the  event,  and  there 
appears  to  have  been  no  unfairness  on  the  part  of  the  defendant, 
the  right  to  challenge  will  not  be  taken  away,  because  the  jury 
returned  is  special,  (r)     If  a  rule  be  mdde  for  a  special  jury,  and 


(j)  See  form  4  Wenlw.  490.  post.  (m)   I  Cowp.  412. 

in.  vol.     1  Tidd's  Prac.  800.  (»)  Hand.  Prac.  10.   See  the  prac- 

(k)  Id.  ibid.  3  Geo.  11.  c.  25.  s.  15.  tice  in  civil  cases,  Tidd,  797  to  801. 

13uc.   Ab.   Juries,    D.    Bui.  Ni.  Pri.  (o)  5  T.  R.  453. 

:>04.    See  observations  on  this  prac-  (P)  5  T.  R.  457. 

lice.  11  llarg.  St.  Tr.  272.  (7)  1  Stra.  593.    8  Mjd.  245.    2 

(0  R.  T.    Hferdw.  158.      1  Salk.  T.d.  Uavm.  1354.    Bac.  Abr.  Juries, 

405.    BiiI.'N.  P.  304,  5.      1  Cowp.  J). 

412.    Bac.  Abr.  Juries,  E.    Burn,  J.  (r)  2  Stra.  1000.    Cas.  K.  B.  110- 

Jurors,  III.    Williams.  J.  Juries,  IV.  Bac.  Abr.  Juries,  D.  sed  quaere. 
Hand.  Prac.  10. 
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the  parties  proceed  to  trial  before  a  common  jurj,  the  verdict 
cannot  aftenvards  be  impeached,  for  the  defendant  must  eilher 
make  challenge  to  the  array,  or  let  judgment  go  bj  default,  [s) 

The  3  Geo.  II.  c.  25.  seems,  from  the  way  in  which  it  is 
worded,  to  extend  only  to  issues  joined,  and  therefore  cannot  ope- 
rate in  case  of  a  writ  of  inquiry.  (I)  But  in  that  case,  the  plain- 
tiff may  move  the  court  for  a  good  jury,  which  is  a  more 
select  kind  of  common  jury,  (u)  And  this,  before  the  intro- 
duction of  special  juries,  was  frequently  allowed  upon  trials  at 
nisi  prius,  though  sometimes  refused,  because  made  up  of  gen- 
tlemen who  are  in  the  commission,  (to)  It  has  also  been  granted 
in  cases,^  where,  before  the  statute,  it  was  thought  a  special  jury  [^'SSS] 
could  not  be  allowed  without  the  permission  of  the  attorney  gene- 
ral, {x)  It  seems  that  it  need  not  appear  upon  the  record,  that 
there  was  a  rule  for  a  special  jury,  or  that  a  special  jury  was  re- 
turned by  virtue  of  such  rule,  (y) 

Besides  the  ordinary  special  jury,  there  is  another  description  ofa  jury 
of  jury  which  aliens  and  denizens  arc,  by  the  singular  humanity  of  ^'^  medce 
the  law,  entitled' to  demand.  This  is  denominated  a  jury  de  me-  ^^^  "^' 
dictate  linguae.  It  takes  its  origin  from  the  2S  Edw.  III.  c.  13. 
s.  2.  which  enacts,  that  in  all  inquests  that  are  taken  against  aliens 
and  denizens,  half  Ihe  jury  shall  be  aliens  and  half  denizens,  if  so 
many  are  to  be  found  within  the  place  from  whence  the  jurymen 
inust  be  chosen,  and,  if  not,  so  many  as  the  sheriff  is  able  to  pro- 
cure. In  the  construction  of  this  statute  it  has  been  holden,  that 
the  aliens  returned  under  its  provisions,  need  not  possess  any  of 
that  landed  estate,  which  it  is  necessary  (hat  other  jurors  should 
enjoy,  though  the  English  half  of  the  jury  arc  governed  by  the 
same  rules  which  apply  to  the  trial  of  a  natural  born  subject,  (z) 
But  if  an  alien  neglect  to  claim  this  advantage  before  the  jury  arc 
sworn,  he  can  take  no  exception  in  any  subsequent  stage  of  the 
proceedings.(a)  And  though  it  will  be  a  ground  to  challenge  the 
array,  the  proper  time  to  demand  the  benefit  is  on  pleading,  and 
the  mode  to  pray  a  venire  de  medietate  linguae,  (b)  In  order  to  do 
.  this  effectually,  it  is  proper  to  enter  a  suggestion  on  the  record  at 
the  time  of  the  application,  that  t)ie  defendant  is  an  alien;  and 
praying  that  the  proper  venire  may  be  awarded,  (c) 

Some*  of  the  precedents  of  awards  of  venire,  in  pursuance  of  [*526] 
the  statute  28  Edw.  III.  order,  that  the  aliens  shall  be  natives  of 

(f )  5  T.  R.  456.  (a)  1  Dyer,  28.  a.  1  Bla.  Rep.  517. 

(t)  Bac.  Abr.  Juries,  D.  n.                 2  Uycr,  144, 145.  a.    3  Dyer,  357.  b. 

(«)  4  T.  K.  460.      Bac.  Abr.  Ju-      2  Rol.  Abr.  643.    2  Hale,   271.   2. 

ries,  D.  11.  If  uwk.  b.  c.  43.  s.  40.    Bac.  Abr.  Ju- 

(w)  1  Slra.  265.    Bac.    Abr.  Ju-     ries,  E.  8. 

lies,  D.  n.  (b)  2  Hale,  272.    Bac.  Abr.  Juries, 

(x)  1  Barnard.  41.  E.8. 

»  5  T.  11.  464.  (c)  1  Bla.  Rep.  517.    See  form  of 


f 


,s)  Cro.  Eliz.  272,  841.    Hawk.  b.     sugg^estion  and  venire.    2  Dyer,  144. 
2.  c.  43. 8.  35.  Bac.  Abr.  Juries,  G.  8.      b.    Kast.  Ent.  264,  5.    Post,  last  vol. 
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[*627] 


the  country  to  which  the  defendant  alleges  himself  to  belong,  {d) 
Others,  on  the  contrary,  contain  merely  a  general  direction,  with- 
out regard  to  any  particular  territory',  (e)  But  it  seems  to  be  the 
better  opinion  that  the  latter  will  suffice;  because  the  statute  itself 
only  mentions  aliens  in  general,  and  does  not  seem  to  allude  to  this 
additional  requisite  of  the  jury,  (/) 

Upon  the  return  to  the  venire  facias  thus  awarded,  if  the  sheriff 
insert  twelve  as  all  of  them  aliens,  to  some  of  whom  this  descrip- 
tion will  not  apply,  it  seems  that  the  defendant  will  not  be  con- 
cluded by  such  a  return  from  objeoling,  but  may  still  challeDgc 
the  array  for  want  of  a  sufficient  number  of  foreigners,  {g)  And 
it  ought  to  show  which  are  aliens  and  which  are  not,  in  order  that 
there  may  appear  to  be  a  proper  number  of  the  former,  {h)  And 
if  there  be  one  or  more  wanting  to  make  up  the  number  of  aliens 
or  denizens,  the  court  may  grant  a  tales  for  so  many  of  that  kind 
which  is  defective,  (t)  The  statute  of  38  Edw.  III.  c.  13.  on 
which  this  right  of  aliens  is  founded  was,  however^  repealed  as  to 
the  people  called  Egyptians,  by  the  1  &  2  Ph.  &  M.  c.  4.  s.  3.  and 
5Eliz.  c.  20.  which  enacted,  that  they  should  be  tried  by  the  in- 
habitants of  the  county  where  they  were  arrested,  and  not  per 
medietatem  linguae;  (k)  but  this  harsh  provision  was  repealed  by 
the  23  Geo.  III.  c.  51.  The  privilege  is  also  taken  away  from 
persons  indicted  of  high  treason  by  the  statute  which  directs  that 
all  trials  for  that  offence  shall  take  place  as  at  common  law.  (I) 

Regarding"^  with  peculiar  estimation  the  duties  which  jarors 
have  to  fulfil,  the  law  has  afforded  to  them  that  protection  whieh 
is  necessary  for  the  exercise  of  their  important  functions.  If, 
therefore,  any  man  assault  or  even  threaten  a  juror  for  any  thing 
done  by  him  in  that  capacity,  he  is  highly  punishable  by  fine  and 
imprisonment,  (m)  And  if  any  one  strike  a  juryman  in  the  pre- 
sence of  the  courts  at  Westminster,  or  the  justices  of  assize,  or  of 
oyer  and  terminer,  he  will  lose  his  hand,  forfeit  his  goods,  and  the 
profits  of  his  lands  during  his  life,  and  suffer  a  perpetual  restraint 
of  liberty,  (n)  And  so  careful  are  the  courts  to  protect  the  rights 
of  jurors,  that  where  a  town  clerk  published  an  order  of  the  King's 


((I)  Rast.  Ent.  7, 159, 264.  2  Dyer, 
144.  b.  Hawk.  b.  3.  c.  43.  s.  42.  Bac. 
Ab.  Juries,  K.  8 

(e)  Rast.  Ent.  265.  Hawk.  b.  2.c. 
43.  s.  42.    Bic.  Abr.  Juries,  E.  8 

(yj  Bro.  Abr.  Denizen,  4.  Bro. 
Abr.  Panel,  3.  Hawk.  b.  2.  c  4o.  8. 
42.     Bac.  Abr.  Juries,  E.  8. 

(^)  2  Rol.  Abr.  643.  Hawk.  b.  2. 
c.  43.  8. 43.    Bac.  Abr.  Juries,  E.  8. 

(A)  Cro.  Eliz.  818,  841.  Hawk.  b. 
2.  c.  43.  8.  44.    Bac.  Abr.  Juries,  E.  8. 

(i)  Cro.  Eliz.  SOS.  10  Co.  Uep.  104. 
Hawk.  b.  2.  c,  43.  s.  45.    Bac.  Abr. 


Juries,  E.  8. 

(k)  Bac  Abr.  Juries,  E.  8. 

(/)  2  Dyer,  145.  a.  3  Inst.  2?. 
Hawk.  b.  2.  c.  43,  s.  3T.  Bac.  Ab.  Ju- 
ries, E.  8. 

(to)  2  Rol.  Abr.  76,  Tr.  per  Pais, 
269.  Hawk.  b.  1.  c.  21.  s.  14.  Burn, 
J.  Jurors,  VI.     WilUams,  J.  Juries^ 

vin. 

(n)  2  Rol.  Abr.  76.  Tr.  per.  Pais, 
269.  Hawk.  b.  1.  c  21.  a.  3.  Burn. 
J.* Jurors.  Vr.  Williams,  J.  Juries, 
111. 
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Bench  in  which  a  jury  was  declared  to  be  suspected  of  bribery  in 
giving  a  verdict,  that  court  granted  an  informaUon  against  him;  (o) 
Bor  can  any  action  be  supported  against  a  juryman  for  his  verdict, 
however  wrongful  and  vexatious  his  conduct  may  have  been,  (p) 

Though  the  jurymen  are  thus  protected  in  ,the  exercise  of  their  Liability  of 
legitimate  functions,  they  are  liable  to  be  punished  for  the  abuse  Jui^re  to 
of  their  authority,  or  for  any  illegality  in  their  conduct  during  the  ^^ 
time  they  are  charged  with  the  trial  of  the  prisoner.     With  regard 
to  these  liabilities,  they  are  to  be  considered  in  two  relations^  first, 
in  their  ministerial  capacity  as  persons  bound  to  attend  the  court, 
and  to  perform  the  duty  for  wiiich  they  are  returned  until  they  are 
legally  discharged;  and  secondly,  in  their  judicial  capacity  as  judges 
of  the  facte  to  be  brought  before  them  in  evidence,  and  of  the  guilt 
or  innocence  of  the  party  indicted,  (q) 

In  the  first  of  these  capacities,  jurors,  like  all  other  officers,*  are  ["^538} 
punishable  by  attachment,  or  by  fine,  at  the  discretion  of  the  court, 
for  any  contempts  of  which  they  may  be  guilty,  (r)  Thus  they 
may  be  punished  by  fine  for  not  appearing  at  the  return  to  the 
venire  in  the  manner  we  have  already  shown,  (s)  And,  if  after 
appearing,  they  refuse  to  be  sworn  or  withdraw  themselves,  though 
challenged  for  cause  before  the  challenge  is  decided,  any  court  of 
record  may  set  such  fine  upon  them  as  in  their  discretion  they  shall 
regard  as  adequate,  (t)  So  if  one  of  the  indictors  be  returned  upon 
the  petit  jury,  and  do  not  challenge  himself,  be  may  be  fined,  (u) 
So  if  when  the  jury  are  sworn  thev  refuse  to  give  any  verdict,  they 
are  subject  to  a  discretionary  penalty,  (to)  And  where  they  attempt 
to  impose  upon  the  court,  as  by  offering  a  verdict  as  unanimous 
from  which  some  of  them  dissent;  (x)  or  where  they  cast  lots  in 
order  to  determine  what  verdict  they  shall  deliver;  (v)  or  where 
they  agree  upon  two  verdicts,  one  to  be  given  in  the  first  instance, 
and  the  other,  in  case  the  court  should  renise  to  receive  the  first,  (z) 
they  will  incur  the  same  liability.  To  receive  a  bribe  in  order 
to  influence  the  verdict  is  very  highly  criminal;  (a)  and  not  only 


i«M 


(o)  Tr.  per  Pais,  277-    Hawk.  b.  Bac.  Abr.  Juries,  M.  2.    Willitras,  J. 

2.  c.  22.  f .  20.  Juries,  VIII. 

(p)  1  T.  R.  513,  4,  535.  (x)  1  Rol.  Abr.  219.    Bro.  Ab.  Ju- 

(q)  Hawk.  b.  2.  c.  22.  s.  13.    Bac.  rors,  28.  Hawk.  b.  2.  c.22.  s.  17.  Bac. 

Abr.  Juries,  M.  2.    Williams,  J.  Ju-  Abr.  Juries,  M.  2.    Williams,  J.  Ju- 

rie«»  VIII,  ries,  VIII. 

(r)  Tri.  per  Pais,  263,  4.     Hawk.  (y)  3  Keb.  805.    2  Leo.  205,  140. 

b.2.  c.  22.6.14,  &c.    Bac.  Ab.  Ju-  1  Stra.  642.    Sir  Tbo.  Jon.  83.    Bac. 

Ties,  M.  2.    Williams,  J.  Juries,  VIII.  Abr.  Juries,  M.2.     Hawk.  b.  2.  c.22. 

(»)  Ante,  521.  s.  17.    Williams,  J.  Juries,  VIH. 

(t)  2  Hale,  309.    8  Co.  Rep.  38.  (zj  Cro.  Eliz.  779.    2  Hale,  311. 

Tr.  per  Pais,  268.    Hawk.  b.  2.  c.22.  Hawk.  b.  2.  c  22.  s.  17.    Bac.  Abr. 

9. 15.    Bac.  Abr.  Juries,  M.  2.  Wil-  Juries,  M.  2.    Williuns,  J.   Juries, 

fiams,  J.  Juries,  VllF.  VIII. 

.  (tf)  2  Hale,  309.  (a)  Hawk.  b.  2.  c.  22.  s.  19.    Bac. 

(w)    Vaufrb.    152.    -Noy,    49.    3  Abr.  Juries.  M.  2.    Williams,  J.  J u- 

Bulst.  173.    Hawk.  b.  2.  c.  22.  s.  16.  ries,  VIII. 

Crtm.  LaiJD,                       vol*  r.  z  z 


S6£         OW   THE  JUBT  AHD  JUIT  PROCSSf  • 

sabjectf  the  parlj  to  fine  and  imprisonment,  hot  to  the  fivieitnre  of 
ten  times  the  som  taken,  one  half  to  the  king,  and  the  other  to  die 

f^589]  informer,  (ft)  And  even  the  sending  for  oi*  receiving  instmctioos 
from  the  prosecotor,  or  the  defendant,  respecting  the  gniit  or  inno- 
cence of  the  latter,  renders  the  jorjmen  liable  to  such  fine  as  the 
court  shall  think  proper  to  inflict,  (c) 

The  misbehaTioor  of  the  inrors  aAer  they  have  left  the  bar  is 
also,  in  many  cases,  a  ground  to  punish  them.  Thus,  if  they  sepa- 
rate before  they  have  given  in  their  verdict,  (d)  or  take  any  thing 
with  them  to  eat  or  drink,  (e)  or  actually  eat  or  drink,  or  other- 
wise refresh  themselves  without  leave  of  the  court,  even  thoo^ 
they  have  agreed  among  themselves,  (/)  they  will  be  liable  to  t»e 
fined  by  the  judges.  But  if  the  eating  or  drinking  were  at  their 
own  cost  it  will  not  annul  the  verdict,  which  it  will  do,  if  it  were 
at  the  expense  of  the  prosecutor  or  the  defendant,  when  a  new  trial 
will  be  ordered,  (g)  It  will  also  be  r^rded  as  a  misbehaviour,  if 
a  juryman  has  a  piece  of  evidence  in  Us  pocket  and  reads  it  to  his 
companions  after  they  have  retired  to  consider,  though  it  will  not 
renoer  die  verdict  invalid,  (h)  But  if  the  jurymen  separate  with- 
out consulting  on  the  evidence,  thou^  they  afterwards  give  in  a 
verdict  agreeable  to  the  directions  of  die  court,  diey  will  not  only 
be  liable  to  fine,  but  a  new  trial  will  be  granted,  (t) 

In  their  judicial  character,  however,  jurors  stand  upon  much 
higher  ground,  and  are  much  less  liable  to  question.  In  civil  cases, 
indeed,  they  are  still  subject  to  the  old  penalty  of  an  attoint,  but 

P5S0]  this  mode  of  punishment  has*  long  fallen  into  disuse,  and  was  never 
allowable  in  criminal  proceedings,  {k)  There  are  several  instances 
in  the  older  authorities  of  juries  being  fined  and  bound  to  their 
eood  behaviour,  for  verdicts  palpably  against  evidence,  and  the 
direction  of  the  judges;  {I)  but  it  was  solemnly  resolved,  after 
much  discussion,  that  all  such  sentences  are  illegal,  and  that  a 
juror  is  not,  in  any  way,  punishable  for  a  verdict,  though  it  may 


(^)5Edw.III.c.  10.    34  Ed.  III.  c.  3.    Williams,  J.  Juries,  YITI. 
8.    3»  Edw.  lU.  St.  1.  c.  12.  Tr.  per         (s)  2  Hale,  306.  Cio.  Jac  23.  Bac 

Pais,  264,  5.     Burn,  J.  Jurors,  VL  Abr.  Juries,  M.  2. 
Williams,  J.  Juries,  Via.  (A)  3  Hair,  306,  7.    Cro.  Eliz.  616. 

(c)  Rast.  Ent.  329.    1  Ld.  Baym.  Bac.  Abr.  Juries,  M.  2.    Williams^  J. 

148.    Hawk.  b.  2.  c.  22.  s.  19.    Bac.  Juries,  VIII. 
Abr.  Juries,  M.  2.    Williams,  J.  J u-         (t)  Bac.  Abr.  Juries,  BI.  2. 
rics,VlU.  (it)  1 T.  R.  535.    Vaugh.  146.   TV. 

(</)  Vaugh.  152.    Hawk.  b.  2.  c.  22.  per  Pais,  274.    Bac.  Abr.  Juries,  M. 

8. 18.    Bac.  Abr.  Juries,  M.  2.    Wil-  1-    1  Ld.  Ravm.  469.  1  Ersk.  Speech, 

liaras,  J.  Juries,  VIII.  280.  per  Ld.'Mansfiel<f»  ace    2  Hale, 

(«)  1  Dyer,  78.    Hawk.  b.  2.  c.  22.  310.  cont. 
fl.l8-    Bac.  Abr.  Juries,  M.  2.    Wil-  (/)  Yelv.23.    Noy,48.    Palm.  363L 

liams,  J.  Juries,  VUI.  1  Sicf.  272,  3.     1  Keb.  769,  938     Sr 

( /)  2   Dyer,    218.    Vaugh.   152.  Tho.  Raym.  138.    2  Hale,  311,  312. 

Cro.  Jac.  22.    2Hale»306.    Hawk.  b.  Hawk.  b.  2.  c.  22.  s.  20.    Bum,  J.Ju- 

2.  c.  22.  8. 18.    Bac  Abr.  Juries,  M.  rors,  VI.    Williams^  J.  Junes,  Vllt 
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seem  contrary  to  evidence,  as  well  as  the  direction  of  the  judges,  (m) 
For  the  jury  are  as  much  judges  of  the  fact,  as  the  court  are  of  tHe 
law,  and  have  an  absolute  power  to  acquit  or  convict;  and  it  would 
be  a  great  responsibility  for  the  mind  of  a  judge,  if  he  were  to  decide 
on  the  guilt  or  innocence  of  the  prisoner,  (n)  But  it  is  said,  that 
if  it  plainly  appear  that  the  jury  are  convinced  of  the  truth  of  the 
facts  which  constitute  guilt,  and  they  declare  this  to  the  court,  who 
inform  them,  that  to  give  legal  effect  to  the  verdict  they  must  find 
it  in  a  particular  way,  and  they  obstinately  insist  on  finding  con- 
trary to  such  direction,  they  may  be  fined  for  so  manifest  a  piece 
of  injustice,  (o)  And  it  is  also  laid  down  that  if  a  judge  in  order 
the  better  to  enable  him  to  direct  the  jury,  ask  their  opinions 
respecting  a  particular  fact,  and  they  contemptuously  refuse  to  give 
it  him,  and  afterwards  insist  on  a  verdict  contrary  to  his  direction, 
that  they  may  be  fined  for  their  wilful  misconduct,  (p)  In  case  of 
libel,  however,*  it  is  expressly  enacted,  that  the  juage  shall  not 
direct  the  jury  to  find  the  defendant  guilty,  merely  on  proof  of  the 
publication  of  the  paper  in  question,  and  the  truth  of  the  inuendos 
inserted,  though  the  judge  may  give  his  opinion  on  the  merits  of 
the  case,  as  in  all  other  criminal  proceedings,  {q) 


[•6S1] 


In  prosecutions  for  felonies,  we  have  seen  that  the  defendant  is  of  calling 
frequently  arraigned  and  tried  on  the  same  day,  and  he  continues  defendant 
In  court  from  the  time  of  his  arraignment  to  that  of  his  conviction  ^^dhis   ' 
or  acquittal.    But  on  trials  of  indictments  for  treason,  and  for  mis-  treatment 
demeanours,  as  a  time  intervenes  between  the  arraignment  and  the  there. 
tria),  the  defendant  is  brought  up  to  take  his  trial,  and  the  clerk  of 
the  arraigns  calls  to  the  gaoler  to  set  him  to  the  bar,  as  in  the  fol- 
lowing words  ^^  Keeper  of  Newgate,  set  Robert  Lowick  to  the 
bar.''  (r)    If  the  trial  be  in  the  King's  Bench,  the  defendant  may 
be  brought  into  court  by  habeas  corpus,  or  side  bar  rule,  (s)  When 
the  defendant  has  been  brought  to  the  bar  he  is  entitled  to  have 
his  irons  removed,  in  order  that  he  may  not  labour  under  any  kind 


(m)  Vaugh.  135.  Sir  Tho.  Jon.  16, 
17.  Tr.  per  Pais,  274,  5.  1  T.  R. 
535.  2  Keb.  180,  1.  2  Hale,  313. 
Hawk.  b.  3.  c.  23.  b.  20  Bac.  Abr. 
Juries,  M.  3,  Bum,  J.  Jurors,  VI. 
Williams,  J.  Juries,  VIII. 

(n)  3  Hahs,  309,  310,  313.  Tr.  per 
Pais,  276, 7.  Hawk.  b.  2.  c.  23.  s.30. 

(o)  Hawk.  b.  ^  c.  22.  s.  31.  Bac. 
Abr.  Juriesj  M.  2.  WiUiams,  J.  Ju- 
ries, VIII. 


(p)  Vaugh.  144.  Sir  Tho.  Jon.  15, 
16.  Hawk.  b.  3.  c.  32.  s.  32.  Bac. 
Abr.  Juries,  M.  3.  Williams,  J.  Ju- 
ries, VHI. 

{q)  32  Geo.  HI.  c.  60.  I  Ersk. 
Speech.  137.  to  the  end.  WiUtafDS» 
J.  Juries^  Vlll. 

(r)  See  form,  4  Harg.  St.  Tr.  717, 
737. 

(#)  4  Haiy.  St  Tr.  1.  &  777,  see 
form  of  side  bar  rule»  post,  last  vol. 
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Calling 

jury. 


of  difficulty  or  disgrace  whilst  he  takes  his  trial.  (()  And,  in  par- 
suance  of  the  same  spirit  of  indulgence,  the  court  will  allow  him 
to  sit,  if  he  seems  incapable  of  hearing  the  fatigue,  or  the  trial  be 
considerably  protracted,  (u)  and  he  is  entitled  to  the  use  of  pen, 
ink,  and  paper,  during  his  trial,  {w)     But  there  is  no  foundation 

[^533]  for  the  right  of  a  peer,  which  was  once  insisted*  on,  of  sitti  Dg 
covered,  and  having  a  place  assigned  him  when  appearing  to  de- 
fend himself  on  an  information  for  a  libel,  (x)  In  cases  of  mere 
misdemeanours,  however,  where  the  defendant  has  not  been  in 
previous  custody,  he  is  not  necessarily  nor  generally  present,  (y) 

The  sheriff  having  returned  into  court  the  panel  of  the  jury,  (r) 
and  the  time  for  the  trial  having  arrived,  the  clerk  calls  the  petit 
jury  on  their  panel  by  saying,  '^  you  good  men  that  are  impanelled 
to  try  the  issue  joined  between  our  sovereign  lord  the  king,  and  the 
prisoner  (or  '^  prisoners")  at  the  bar,  answer  to  your  names  upon 
pain  and  peril  that  shall  fall  thereon."  (a)  When  this  is  done, 
and  a  full  jury  appears,  the  clerk  of  arraigns  calls  to  the  pri- 
soner at  the  bar  and  says  to  him,  ^^  These  good  men  that  you  shall 
now  hear  called  are  those  which  are  to  pass  between  our  sovereign 
lord  the  king,  and  you,  (^'  upon  your  several  lives  and  deaths^'  if 
it  be  a  capital  offence,)  if  therefore  you,  or  any  of  you  will  chal- 
lenge them,  or  any  of  them,  you  must  challenge  them  as  they  come 
to  the  book  to  be  sworn,  before  they  are  sworn,  and  you  shall  be 
heard."  (b)  The  clerk  then  proceeds  to  call  each  juror  by  name 
and  to  swear  him.  On  the  trial  of  an  indictment  for  high  treason, 
when  a  panel  of  the  jury  has  previously  been  delivered  to  the  pri- 
soner, it  is  the  course  to  call  the  jurors  in  the  order  on  the  panel;  (c) 
but  when  the  trial  is  by  a  special  jury,  and  a  tales  is  prayed,  or 
by  a  common  jury,  the  box  containing  the  papers  with  the  names 
of  the  common  jury  is  to  be  shut  and  shaken,  and  then  opened  in 

[#533]   the  presence*'  of  the  prisoner,  and  such  papers  taken  out  succes- 
sively, (d) 

The  proceedings  on  the  trial  of  a  misdemeanour  traversed  at  the 
assizes,  (e)  and  also  the  proceedings  at  Sessions  (/)  are  nearly  the 


(/)  1  Leach,  36.  2  Inst.  315.  Kel. 
10.  3  Inst.  34  2  Hale,  219.  4  Harg. 
St.  Tr.  697.  6  Id.  230.  Hawk.  b.  2. 
c.  28.  s.  1.  4  Bla.  Com.  322.  Cro.  C. 
C.  9. 

(li)  6  T.  R.  531. 

(to)  4  Harg.  St.  Tr.  704. 

(x)  1  Esp.  Rep.  227,  228. 

(y)  Ante,  411*  as  to  appearance  by 
attornev.    4  MIa.  Com.  375. 

(s)  2' Hale,  293.  Bac.  Abr.  Juries, 
F.  Cro.  C.  C.  7.  WilKams,  J.  Juries, 
VI. 

(a)  2  Hale,  293.  Bac.  Ab.  Juries, 
F.  Cro.  C.  C.  7,  482,  3.    \Vi]liams,  J. 


Juries,  VI.  Dick.  Sess.  182.  see  form 
Cro.  C.  C.  7,  482, 3.  at  assizes^  Dick. 
Sess.  182.  at  sessions,  post.  last  vo?. 

(6)  Cro.  C.  C.  7.  4  Harff.  St  Tr. 
723,  747.  see  form  at  assizes.  Cro. 
C.  C.  7.  4  Harg.  St.  Tr.  723,  747.  at 
sessions,  Dick.  Sess.  182,  3.  post,  last 
vol. 

[c)  4  Harg.  St.  Tr.  750. 

[d)  11  Harp.  St.  Tr.  266.  and  see 
3  Geo.  ll.c.  25s.  11. 

(c)  Cro.  C.  C.  483.  see  forms,  Cro. 
C.  C.  483.  post.  last  vc:l. 

ffj  Dick.  Sess.  182,  3.  sec  forma 
Dick.  Sess.  182,  3.    Post,  last  vol. 
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same,  as  those  we  have  jast  cousidered,  the  clerk  of  the  peace  in 
the  latter  court  calling  the  jury,  and  informing  the  prisoner  when 
he  is  to  challenge  such  jury. 


From  the  words  of  the  clerk's  address  to  the  prisoner,  it  is  evi-  ofcliallcn- 
dent,  that  this  is  the  proper  time  to  exercise  the  right  of  challeng-  S^^'O 
ing,  and  therefore,  before  we  proceed  to  the  swearing  of  the  jury, 
and  the  subsequent  proceedings,,  we  will  consider  the  law  relative 
to  challenges,  and  tne  mode  in  which  the  right  is  to  be  claimed. 

The  term  challenge  is  used  in  law  for  an  exception  to  jurors  who 
are  returned  to  pass  mi  a  trial,  and  it  is  either  to  the  array  or  to 
the  polls.  To  the  array,  is  when  exception  is  taken  to  the  whole 
Dumber  impanelled;  and  to  the  polls  is,  when  some  one  or  more 
*are  excepted  against  as  not  indifferent.  Challenge  to  jurors  is  also 
divided  into  challenge  principal  or  peramptory,  and  challenge  per 
cause;  i.  e.  upon  cause  or  reason,  (g) 

The  challenges  to  the  array,  or  the  polls,  may  be  made  either  ^^'^J'^jJ^?? 
by  the  crown  or  the  defendant.     On  the  part  of  the  former/ it  °fji^e 
seems  that  at  common  law,  any  number  of  jurors  might  have  been  King. 
peremptorily  challenged,  without  alleging  any  other  reason  for  the 
objection  than  "  quod  non  boni  sunt  pro  rege."  (/i)     This  power, 
however,*  being  found  very  liable  to  abuse,  was  taken  away  by  33   l  ^^^J 
£dw.  I.  Stat.  4.  commonly  called  ordinatio  de  inquisltionibus, 
which  has  been  construed  to  extend  to  criminal  as  well  as  civil 
proceedings,  (i)     But  it  is  agreed  that  under  this  statute,  the  crown 
is  not  compelled  to  show  any  cause  of  challenge  until  the  panel  is 
gone  through,  so  that  it  may  appear  that  there  will  not  be  suflScient 
to  try  the  prisoner,  if  the  peremptory  objection  is  admitted  to  pre- 
vail, {k)    And  it  has  been  also  holden  that  if  the  defendant  in  or- 
der to  oblige  the  king  to  show  cause,  challenge  the  touts  paravaile, 
he  must  first  show  all  his  causes  of  objection,  before  the  king  can 
be  called  upon  to  show  the  grounds  of  his  challenges.  (I)    And  it 
is  quite  clear  that  the  prosecutor  may  challenge  the  array  or  the 
polls,  for  cause  shown  in  the  same  way  as  the  defendant,  (m) 


(^)  Jac.  Die.  Challenge. 

(/i)  Co.  Lit.  15G.  b.  2  Rol.  Abr. 
645.  Hawk.  b.  2.  c.  43.  s.  2.  Bac. 
Abr.  Juries,  E.  10.  Com.  Dig.  Chal- 
lenge,  C.  1. 

(?)  Moor,  595.  (Liwlc  b.  2.  c.  43. 
5. 3.  Com.  Dig.  Challenge,  C.  1.  Bac. 
Abr.  Juries,  E.  10.    4  Ula.  Com.  353. 

(it)  1  Vent.  309,  310.  Sir  Tho. 
Raym.473,  4.    Skin/  82.    2  St.  Tr. 


744.  3  St.  Tr.  52,  869.  2  Hale,  271. 
Hawk.  b.  2.  c.  43.  s.  3.  Bac.  Abr.  Ju- 
ries,  E.  10.  4  Hia.  Com.  353.  Id. 
ibiil.  n.  8. 

(/)  3  St.  Tr.  52.  Sir  Tho.  Raym. 
473,4.  Skin.  82.  3St.  Tr.4.  4  St. 
Tr.  177, 407.  Hawk.  b.  2.  c.  4l  s.  3. 
Buc.  Abr.  Juries,  E.  10. 

(/n)  Co  Lit.  156.  2  Inst.  431.  2 
Hale,  271.    Bac.  Abr.  Juries,  E.  10. 


(•)  As  to  challenges  in  general,  see  2  Hale,  267  to  276.  Hawk.  b.  2.  c.  43. 
pertotum.  Bac.  Abr.  Juries,  E.  Com.  Dig.  Challenge.  4  Bla. Com.  352 to 
555.    Burn,  J.  Jtirors,  IV,    M'illiams,  J.  Juries,  V.    Dick.  Scss.  183  lo  191 . 
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Challenges      Challeoges  OD  behalf  of  the  defendant  are  either  peremptoiy  or 
^"ir^^r^«?'  ^th  cause.     Peremptory  challenges  are  those  which  are  made  to 

half  of  the  .,       .  -.l     *         •      •  ^  j      l-   l    lU  ^ 

defendant.  ^^  Juror  Without  assigning  any  reason  and  which  the  courts  are 
compelled  to  allow.  The  number,  which  in  ail  cases  of  felony, 
the  prisoner  was  allowed  by  the  common  law  thus  peremptorily  to 
challenge,  amount  to  thirty-five,  or  one  under  the  number  of  three 
full  juries,  (n)  This  number,  has,  however,  been  altered  by  se- 
veral legislative  provisions.  Thus  by  22  Hen.  YIII.  c.  14.  s.  7. 
made  perpetual  by  32  Hen^  Y ilL  c.  3.  no  person  arraigned  for  petit 

P535]  treason,  high  treason,"*  murder  or  felony,  shall  be  admitted  per- 
emptorily to  challenge  more,  than  twenty  of  the  jurors.  And  by 
33  Hen.  YIII.  c.  23.  s.  3.  the  same  restriction  is  extended  to  cases 
of  high  treason.  But  as  far  as  these  statutes  respect  either  high  or 
petit  treason,  it  is  agreed  that  they  were  repealed  by  the  1  and  2 
Ph.  and  M.  c.  10.  which  by  enacting  that  all  trials  for  treason  shall 
be  carried  on  as  at  common  law,  has  revived  the  original  number 
as  far  as  it  respects  those  ofiences.  (o)  So  that,  at  the  present  day, 
in  cases  of  high  and  petit  treason,  the  prisoner  has  thirty-five 
peremptory  challenges;  in  murders  and  all  other  felonies,  twenty;  (p) 
and  in  misprision  of  treason,  the  point  seems  to  be  unsettled,  {q) 

The  right  of  peremptorily  challenging  is  admitted  only  in  favour 
of  life;  and  though  it  may  be  demanded  even  in  clergyable  felonies, 
it  can  never  be  allowed  to  a  defendant  accused  of  a  mere  misde- 
meanour, (r)  Nor  can  they  be  allowed  in  any  case,  except  upon 
the  plea  of  not  guilty,  for  no  peremptory  challenges  are  ever  ad- 
mitted on  the  trial  of  collateral  issues,  (s)  But  when  the  right  of 
challenging  exists,  though  several  defendants  are  tried  by  the  same 
inquest,  each  individual  has  a  right  to  the  full  number  of  his  challen- 
ges; but  if  they  refuse  to  join  in  their  challenges^  they  must  be  tried 
separately,  in  order  to  prevent  the  delay  which  might  arise  from 
the  whole  panel  being  exhausted,  (t) 

P536]  There*  seems  to  have  been  some  difierence  of  opinion  as  to 
what  was  to  be  done  when  a  prisoner  challenged  peremptorily 
more  than  thirty-five  jurors  at  common  law,  whether  it  was  to  be 


(»)  Co.  Lit.  156.    Bro.  Abr.  Chal-  ries,  E.  10.    Williams,  J.  Juries,  V; 

lenge,  70,  74,  75,  217.     2  Hale,  268.  Dick.  Sess.  185. 

Hawk.  b.  2.  c.  43.  s.  7.    Com.  Dig.  (9)3  Inst.  27.  a.    Hawk,  b .  2.  c.  43. 

Challenge,  C.  1.    Bac.  Abr.  E.  9.    4  8.  5.    Williams,  J.  Juries,  V. 

Bla.Com.354.  2Woodc8.498.  Bum,  (»•)  Co.  Ut.  156     2  Harg.  St.  Tr. 

J.  Juries,  IV.   Williams,  J.  Juries,  V.  .  808.    4  Harg.  St.  Tp.  1.    4  Bla.  Com. 

Dick.  Sess.  185.  352.  n.  7.     Burn,  J.  Jurors,  IV. 

(0)  Co.  Lit.  156.    Bro.  Abr.  dial-  (»)  1  Bla.   Rep.  6.    2  Hale,  267. 

lenge,  217.    3  Inst.  227.    Fost.  106,  Post.  42.    Bac.  Abr.  Juries,  E.  9.    ♦ 

7,  2  Hale,  269.    Hawk.  b.  2.  c.  43.8.  Bla.  Com.  353.  n.  7.  ace  sed.  rid.    Ca 

8.  .  Bac.  Abp.  Juries,  E.  9.    Burn,  J.  Lit.  157.  b.    Hawk.  b.  2.  c.  43.  s.  6. 
Jurors,  IV.     Williams,  J.  Juries,  V.  cont. 

Dick,  Sess.  185.  (r)  3  Salk.  81.  Fost.  106, 7.  Plowd. 

(/»)  Fost.  106, 7.    4  Bla.  Com.  354.  100.    Co.  Lit.  156.  b.    2  Hale,  268. 

Huwk.b.  2.  c.  43.  s.  8.  Bac.  Abr.  Ju-  Bac.  Abr.  Juries,  B.  10. 
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regarded  as  a  standing  mute,  or  as  amoanting  to  a  conviction,  (u) 
The  latter  seems  to  be  the  better  opinion;  but  th^  question  cannot^ 
at  tile  present  day  be  material,  since  the  effects  of  standing  mute, 
and  conviction,  are  precisely  similar,  (w)  But  it  seems  that  if,  in 
cases  of  felony,  the  prisoner  challenge  more  than  twenty,  and  less 
than  thirty-five,  which,  by  the  common  law,  he  might  properly  have 
done,  the  challenge  will  merely  be  overruled  and  disregarded,  and 
the  trial  will  proceed  upon  the  plea  of  not  guilty,  because  the  . 
words  of  that  statute  are  ^^  that  he  be  not  admitted  to  challenge 
more  than  twenty,"  which  merely  implies  that  the  challenge  above 
that  number  shall  be  void  without  aflSxing  any  other  penalty,  (x) 

Challenges  for  cause  are  of  two  kinds — 1st.  to  the  whole  array:  Of  Chsl- 
2nd.  to  individual  jurymen.    To  challenge  the  array  is  to  except  Jj^uf^***^' 
at  once  to  all  the  jurors  in  the  panel  on  account  of  some  original  i.  To  the 
defect  in  making  the  return  to  the  venire,  {y)     It  is  either  a  prin-  array. 
cipal  challenge  or  for  favour,  the  former  oi  which  is  founded  on 
some  manifest  partiality,  and  is  therefore  decisive,  while  the  grounds 
of  the  latter  are  less  certain,  and  left  to  the  determination  of  triers, 
in  the  manner  we  shall  state  hereafter,  (z)     The  legitimate  causes 
of  a  principal  challenge  are  not  very  numerous.    Thus,  if  the  sheriff 
be  the  actual  prosecutor  or  the  party  aggrieved,  the  array  may  be 
challenged,  though  no  objection  can  be  taken  in  arrest  of  judg* 
ment.*  (a)    So  if  the  sheriff  be  of  actual  a£Snity  to  either  of  the   [^537] 
parties,  and  the  relationship  be  existing  at  the  time  of  the  return,  (b) 
— ^if  be  return  any  individual  at  the  request  of  the  prosecutor  or 
the  defendant,  (c) — or  any  person  whom  he  believes  to  be  more 
favourable  to  one  side  than  to  the  other,  (d) — if  an  action  of  battery 
be  depending  between  the  sheriff  and  the  defendant,  or  if  the  latter 
have  an  action  of  debt  against  the  former,  (e) — the  array  may  be 
quashed  on  the  presumption  of  partiality  in  the  officer.     So  also  if 
the  sheriff  or  his  bailiff  who  makes  the  return,  is  under  the  distress 
of  the  party  indicting  or  indicted,  or  has  any  pecuniary  interest  in 
the  event,  oris  counsel,  attorney,  servant,  or  arbitrator  in  the  same 
cause,  a  principal  challenge   will  be   admitted.  (/)    And,  in 


i 


(t<)  Plowd.  262.  3  Inst.  227,  a  2 
Hale,  268.  Hawk.  b.  2.  c.  43.  s.  9. 
Bac.  Abr.  Juries,  E.  9.  4  Bla.  Com. 
354. 

»  Ante,  428.    12  Geo.  IH.  c.  20. 

>)  3  Inst.  227.  ^  Hale,  270.  Hawk, 
b.  2.  C.43.  S.9.  4  Bla.  Com.  354.  Bac. 
Abr.  Juries,  E.  9. 

(jr)  Co.  Lit.  156.  a.  Bac.  Abr.  Ju- 
ries^  E.  1.  Williams,  J.  Juries,  V. 
Dick.  Sess.  183.    Tidd.  5  Ed.  845. 

(z)  Co.  Lit.  156.  a.  Bac.  Abr.  Juries, 
E.  1.  Williams,  J.  Juries,  V.  Dick. 
Sess.  183 

(a)  1  Leach,  101.  Williams,  J.  Ju- 
ries, V. 


(b)  Co.  lit.  156.  a.  Williams,  J.  Ju- 
ries, V.  Bum,  J.  Jurors,  IV.  1.  Dick. 
Sess.  183, 4. 

(c)  Co.  Lit.  156.  a.  Bac.  Abr.  Ju- 
ries, E.  1.  Burn,  J.  Jurors,  IV.  1  Wil- 
liams, J.  Juries,  V.    Dick.  Sess.  184. 

(</)  Co.  Lit.  156.  a.  Bac.  Abr.  Ju- 
ries, E.  1. 

(0)  Co.  Lit.  156.  a.  Bac.  Abr.  Ju- 
ries, E.  1.  Burn,  J.  Jurors,  IV.  1. 
Williams,  J.  Juries,  V.  Dick.  Sess. 
184. 

(/)  Co.  Lit.  156.  a,  3  Burr.  185, 
6.  Bac.  Abr.  Juries,  E.  1.  Burn,  J. 
Jurors,  IV.  1.  Williams,  J.  Juries,  V. 
Dick.  Sess.  184. 
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general,  the  same  reasons  which  we  have  already  seen  (g)  would 
cause  it  to  be  directed  to  (he  coroners  or  elisors  will  also  be  suffi- 
cient to  quash  the  array,  when  partiality  may  reasonably  be  sus- 
pected, {h)  For  all  these  causes  of  suspicion,  the  king  may  chal- 
lenge as  well  as  the  defendant.  {%) 

But  besides  these,,  the  default  of  the  sheriff  will  be  sometimes  a 
ground  of  principal  challenge  to  the  array.  Thus  if  the  array  be 
returned  by  the  bailiff  of  a  franchise,  and  the  sheriff  return  it  as 
from  himself,  the  return  will  be  bad,  because  the  party  will  lose 
his  challenges,  though  if  the  sheriff  return  one  from  the  liberty  it 
will  suffice,  and  the  lord  of  the  franchise  will  be  compelled  to^resort 

[^538]  to^  his  action  against  him.  {k)  And,  at  common  law,  it  was  a  good 
cause  of  challenge  to  the  array,  upon  a  prosecution  against  a  peer, 
that  a  knight  was  not  returned  upon  the  panel;  (2)  but  by  the  24 
Geo.  II.  c.  18.  s.  4.  the  necessity  for  such  a  return  was  done  away. 
So  anciently  the  defendant  had  always  a  right  of  challengiug,  if 
four  persons  were  not  returned  from  the  hundred  where  the  offence 
was  alleged  to  have  been  committed;  (m)  and  though  the  jury  are 
now  always  summoned  from  (he  body  of  the  county,  the  right  to 
challenge  for  want  of  hundredors,  seems  rather  fallen  into  disuse, 
than  to  have  been  actually  rescinded,  (n)  The  right  of  aliens  to 
challenge  de  medietate  lingus,  seems  to  be  disputed,  and  it  is 
said  that  they  must  demand  the  privilege  at  the  time  of  awarding 
the  venire,  (o)  ^ 

Causes  of  challenge  for  favour^  are  when  one  of  the  parties  is 
tenant  to  the  sheriff,  if  the  sheriff  has  an  action  of  debt  against 
him,  or  where  a  relationship  does  not  subsist  between  the  party 
and  the  officer  immediately,  but  be(ween  their  children ;  for  as 
these  circumstances  do  not  necessarily  imply  partiality,  they  are 
no  ground  of  a  principal  challenge,  (p)  So,  if  the  sheriff  and  one 
of  the  parties  are  united  in  the  same  office,  this  is  only  a  groand 
of  challenge  to  the  favour,  (q)  And  if  the  sheriff  were  discharged 
before  he  returned  (he  panel  the  court  would  not  allow  a  principal 
challenge  for  that  reason,  because  the  averment  would  be  directly 
contrary  to  the  record,  which  purports  to  be  returned  by  the  sheriff, 

^^539]  and,  as  such,  accepted ;  but  the  defendant  may  challenge*  the 
array  on  the  ground  of  favour,  and  the  court  will  direct  the  triers 


(;)  Ante,514,5.  593. 

(h)  Tidd.  5  Ed.  845.  (o)    1  BU.  Rep.  517.     Cro.  Elii. 

(i)Co.  Lit.  156.  a.  869.    2  Dyer,  144.    3  Dyer,  357.  b. 

Ik)  Co.  Lit.  156.  «.    Bac.  Abr.  Ju-  1  Keb.  547.  ace.    2  Rule,  272.  coat. 

rics,  B.  1.  (/>)  Co.  Lit.  156.  a.     Bac.  Abr.  Ju- 

(/)  Co.  Lit.  156.  a.    Williams,  J.  rie^,  E.  1.    Burn,  J.  Jurors,   IV.  1. 

Juries,  V.  Williamsa  J.  Juries,  V.     Dick.  Sess. 

(m)  2  Hale,  272.  184. 

(n)  Co.  Lit.  125.  b.  n.    Ante,  177.  (y)  Dyer,   367.  a.    Bac.  Abr.  Jn- 

md  see  instances  of  challenges   in  ries,  B.  1. 
last  centarv,  8  Mod.  245.    1  Stra. 
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(o  find  it  invalid,  because  it  is  without  warrant,  (r)  But  where 
the  sheriff  has  neglected  to  take  the  oaths  made  necessary  by  25 
Car.  II.  c.  ^.  on  his  entrance  into  his  office,  the  challenge  will  be 
altogether  disallowed,  because  he  must,  for  the  purposes  of  conve- 
nience, be  regarded  as  sheriff  de  facto  until  his  removal,  {s)  It 
has  been  said,  that  no  challenge  to  the  favour  can  be  allowed 
against  the  king,  and  the  reason  assigned  is,  that  the  duty  of  alle- 
giance must  be  supposed  to  induce  a  preference  for  him  which 
might  defeat  every  panel;  (t)  but  this  seems  to  be  very  subtle,  and, 
in  capital  cases,  at  least  unfounded,  (u) 

If  either  the  prosecuter  or  the  defendant  are  apprehensive  that 
the  other  party  will  challenge  the  array  on  the  ground  of  any  re- 
lationship subsisting  between  himself  and  the  returning  officer,  and 
is  desirous  to  prevent  the  delay  which  such  a  circumstance  would 
occasion,  he  may  suggest  the  matter,  of  his  own  accord,  to  the 
court,  and  pray  that  the  venire  may  be  awarded  to  the  coroners, 
or,  if  they  are  int^ested,  to  such  elisors  as  the  court  may  think 
proper  to  select,  {w)  This  application  removes  all  future  difficulty; 
for  if  the  other  party  admits  the  partiality,  and  consents  to  the 
arrangement,  the  venire  is  awarded  to  the  unexceptionable  officer; 
and,  if  he  refuses  and  maintains  that  there  is  no  ground  of  altera- 
tion, he  cannot  afterwards  take  advantage  of  the  objection,  which 
he  has  himself  alleged  to  be  futile,  (x) 

If  the  challenge  to  the  array  be  determined  against  the  party  by  Chal- 
whom  it  was  made,  he  may  afterwards  have  his*  challenge  to  the  '«"&««  ^^^^ 
polls;  (y)  that  is,  he  may  separately  object  to  each  juirman  as  he  ti,e  polls. 
is  about  to  be  sworn.     And  challenges  to  the  polls  Hkc  those  to    [*540] 
the  array,  are  either  principal  or  to  die  favour;  (z)  and  after  chal- 
lenging thirty-five  jurors  in  treason,  and  twenty  in  felony,  peremp- 
torily, the  defendant  may,  for  cause  shown,  challenge  as  many  ju- 
rors as  may  be  called,  so  as  to  exhaust  one  or  more  panels,  if  his 
causes  of  objection  be  well  founded,  (a)    The  most  important 
causes  of  the  first  of  these  descriptions  of  challenges  are  propter 
honoris,  propter  defectum,  propter  affectum,  and  propter  delic- 
tum, (b)  which  we  shall  now  proceed  to  consider. 

A  challenge  propter  honoris  respectum^  is  allowed  where  a  peer 
or  lord  of  parliament  is  sworn  upon  a  jury  for  the  trial  of  a  com- 


(r)  Cro.  Eliz.  369.^    Bac.  Abr.  Ju-  a.    Co.  Lit.  157.  b.    Bui.  N.  P.  306. 

ries,  E.  1.  Williams,  J.  Juries^  V. 

(*)  2  Vent.  58.    Bac.  Abr.  Juries,  (y)  Co.  Lit.  156.    Bui.  N.  P.  307. 

E.  1.  (z)  Com.  Dig.  Challenge,    C.    2 

(/)  Co.  Lit.  156.  a.  Williams,  J.  Jitries,  V.    Dick.  Sess. 

(«)  2  Hale,  271.    Co.  Lit  156.  a.  185. 

tj.  4.  (a)  Com,  Dig.  Indictment,  M. 

(w)  Co.  Lit.  157.  b.    3  Dyer,  367.  (6)    Co.  Lit.  156.  b.    Com.  Dig. 

a.     5  Co.  Kep.   36.  b.    Bui.  N.  P.  Cbjillenge,  C.  2.    4  Bla.  Com.  353. 

306.    Williams,  J.  Juries,  V.  Williams,  J.  Juries,  V.    Dick.  Sess. 

(x)  5  Co.  Rep.  36.  b.    3  Dyer,  367.  185.    Tidd,  5  Ed.  845. 

Crtm.  Law.                     vox.  i.  S  a 
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moner.  (c)  It  is  clearly  settled  that  he  may  challenge  himself  or 
have  a  writ  of  privilege  in  order  to  discharge  him;  (d)  and  it  seems 
to  be  the  better  opinion,  that  either  party  may  challenge  him  on 
the  ground  of  his  dignity;  (e)  because  he  is  not  within  the  descrip- 
tion of  pares  patriae  but  belongs  to  a  higher  order  of  the  state.  (/) 
But  members  of  the  house  of  Commons  do  not  appear  strictly  to  have 
P541]  ^nj  ti^Ic  ^0  claim  such  an^  exemption  on  account  of  that  circum- 
stance, and,  of  course,  it  cannot  operate  as  a  ground  of  challenge; 
though  the  court  will  discharge  them  on  their  request,  especially  if 
parliament  be  actually  sitting,  (g) 

A  challenge  propter  defectum^  may  be  either  on  account  of  some 
personal  objection  as  alienage,  infancy,  old  age,  or  a  deficiency  in 
the  requisite  property.'  But  as  we  have  fully  considered  the  neces- 
sary qualifications  which  all  jurors  must  possess  both  in  relation 
to  their  character  {h)  and  estate,  (t)  it  will  be  sufficient  to  observe 
that  wherever  any  of  those  requisites  are  wanting,  the  jurymen 
may  be  challenged  either  by  the  crown  or  the  prisoner.  The 
prisoner,  therefore,  on  the  trial,  may  ask  the  juror  called,  '^  are 
you  a  freeholder  within  the  city  of  London,  of  101.  a  year.^^'  and 
on  his  answering  in  the  aflBrmative,  the  prisoner  may  challenge 
him  peremptorily,  (k) 

The  third  description  of  challenges  are  those  which  arise  prop- 
ter affectum^  or  on  the  ground  of  some  presumed  or  actual  partiality 
in  the  juryman  who  is  made  the  subject  of  objection.  Foi*  the 
writ  requiring  that  the  jury  should  be  free  from  all  exception  and 
of  no  affinity  to  either  party,  must  evidently  include  both  these 
grounds  of  challenge.  {I)  If,  therefore,  the  juror  is  related  to  either 
party  within  the  ninth  degree,  though  it  is  only  by  marriage,  a 
principal  challenge  will  be  admitted,  (m)  So  also  if  he  has  acted 
as  godfather  to  a  child  of  the  prosecutor  or  defendant,  he  may  be 
challenged  for  that  reason,  (n)    And  it  will  be  no  answer  to  such 


(c)  Co.  Lit.  156.  b.  2  Rol.  Abr. 
646.  6  Co.  Rep.  52.  9  Co.  Rep. 
49.  Bro.  Abr.  Challeng,  209.  Sir 
Wm.  Jon.  153.    Hawk.   b.  2.  c.  43. 

B.  11.  3  Bla.  Com.  361.  Com.  Dig. 
Challenge,  C  2.  Bac.  Abr.  Juries, 
£.  6.  Burn,  J.  Jurors,  IV.  Williams, 
J.  Juries,  V.  Dick.  Sess.  186.  Tidd, 
5th  Ed.  845. 

{it)  3  Dyer,  314.  Co.  Lit.  156.  b. 
Bro.  Abr.  Challenge,  209.  Hawk.  b. 
2.  c.  43.  s.  11.    Com.  Dig.  Challenge, 

C.  2.  Bac.  Abr.  Juries,  B.  6.  3  Bla. 
Com.  361.  Burn,  J.  Jurors,  IV.  1. 
Williams,  J.  Juries,  V.  Dick.  Sess. 
186.  Tid<l,  5th  Ed.  845. 

(js)  Co.  Lit.  156.  b.  9  Co.  Rep. 
49.  Sir  Wm.  Jon.  153.  Hawk.  b. 
2.  c.  43.  8.  11.  3  Bla.  Com.  36L 
Com.  Dig,   Challenge,  C.  2.     B^c. 


Abr.  Juries,  E.  6.  Bum,  J.  Jurors; 
IV.  Williams,  J.  Janes,  V.  Dick. 
Sess.  186.    2  Tidd,  845. 

(/)  Co.  Lit.  156.  b.  Bac  Abr. 
Juries,  E.  6. 

(^)  Bac.  Abr.  Juries,  E.  6.  Lamb, 
396.    Dick.  Sess.  84,  5, 

(A)  Ante,  307,  502.  3  Bla.  Com. 
361.    Dick.  Sess.  106. 

(i)  Ante,  502. 

(k)  4  Harg.  St.  Tr.  750. 

(/)  Bac.  Abr.  Juries,  E.  5.  Wii- 
liams,  J.  JurorSylV.  1. 

(ffi)  Co.  Lit.  157.  a.  Finch,  401. 
Bac.  Abr.  Juries,  E.  5.  3  Bla.  Com. 
363.  Bum,  J.  Jurora,  IV.  1.  Wil. 
liams,  J.  Juries,  V.    Dick.  Sess.  186. 

(n)  Co.  Lit.  157.  a.  Bum,  J.  Ju- 
rors, IV.  1. 
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a  challenge,  that  he  is  also  related  to  the  other  party,  because  by 
the  terms  of  the  writ,  he  ought  to  be  akin  to  neither,  (o)  Thus 
also  if  the  juryman  be  under  the  power  of  either  party^  or  in  his  [*543] 
employment,  or  if  he  is  to  receive  part  of  a  fine  upon  conviction, 
or  if  he  has  been  chosen  arbitrator  in  case  of  a  personal  injury  for 
one  of  the  parties,  or  has  eaten  and  drank  at  his  expense,  he  may 
be  challenged  by  the  other,  (p)  So  if  there  are  actions  depending 
between  the  juryman  and  one  of  the  parties,  which  imply  hostility, 
that  will  be  a  ground  of  principal  challenge,  though  other  actions 
only  warrant  challenges  to  the  favour,  {q)  And,  in  general,  the 
causes  of  this  nature  which  would  justify  a  challenge  to  the  array, 
on  the  ground  of  the  presumed  partiality  of  the  sheriff,  will  be  suffi- 
cient exceptions  to  an  individual  juror,  (r) 

An  actual  partiality  may  also  be  shown  as  well  as  a  supposed 
bias.  Thus  if  a  juryman  has  expressed  his  wishes  as  to  the  result 
of  the  trial,  or  his  opinion  of  the  guilt  or  innocence  of  the  defendant,  , 
with  a  malicious  intention,  on  evidence  of  those  facts,  he  will  be  set 
aside,  (s)  And  if  either  party  has  exhorted  him  as  to  the  uatui^ 
of  his  verdict,  he  may  be  challenged,  but  not  if  the  entreaty  merely 
were  to  attend  and  act  according  to  his  conscience,  {t)  If  it  be 
proved  that  the  juror  has,  in  contempt  called  his  dogs  by  the  names 
of  the  king's  witnesses,  that  will  be  a  sufficient  ground  of  chal- 
lenge on  behalf  of  his  majesty,  (u) 

By  the  statute  25  Edw.  III.  c.  3.  a  man  who  has  acted  as  a 
grandjuryman  on  the  finding  of  a  bill  of  indictment  maybe  object- 
ed to  if  returned  to  serve  on  the  petit  jury,  {w)  And  the  provisions 
of  this  statute  have  been  construed  to  extend  not  only  to  the  same 
indictment,  but  also^  to  any  other  indictment  for  the  same  offence,  [*543] 
or  where  the  matter  which  then  came  in  question  happens  here  to 
be  materiaK  {x)  But  it  will  be  no  ground  of  challenge,  that  one  of 
the  panel  has  been  on  a  former  jury,  which  convicted  others  upon 
the  same  indictment,  because  every  man  must  be  tried  upon  the 
evidence  of  his  own  guilt  without  reference  to  that  of  his  asso- 
ciates, (a/) 

The  last  ground  for  a  principal  challenge  to  the  polls  is  propter 
delictum^  or  the  legal  incompetence  of  the  juror  on  the  ground  of 
infamy.    Thus  if  he  has  been  convicted  or  attainted  of  treason, 


(o)  Co.  Lit.  157.  a.  Bac.  Abr.  Ju- 
ries, E.  5. 

(p)  Co.  Lit.  157.  Bac.  Abr.  Ju- 
ries, £.  5.  Burn,  J.  Jurors,  IV.  1 
Williams,  J.  Juries,  V.  Dick.  Seas. 
186,7.    Tidd,5.    Ed.  146. 

(q)  Co.  Lit.  157.    Dick.  Sess.  187. 

(r)  See  Ante,  536,  7,  8. 

(«)  4  Harg.  St.  Tr.  748.  Hawk,  b, 
2.  c.  43.  s.  28.  Bac.  Abr.  Juries,  E, 
5.    Burn,  J.  Jurors,  IV.  1.   WiUiams, 


J.  Juries,  V.  2  Tidd,  846.  Dick. 
Sess.  186. 

(t)  Co.  lit.  157.  Bac.  Abr.  Juries, 
E.  5.  Burn,  J.  Jurors,  IV.  1  Wil- 
liams, J.  Juries,  V.    Dick.   Sess.  187. 

(m)  3  St.  Tr.  517.  Hawk',  b.  2.  c. 
43. 8.  20.    Bac.  Abr.  Juries,  E.  5. 

(w)  4  Harg.  Si.  Tr.  750. 

(x)  1  Sid.  224.  Hawk.  b.  2.  c.  43. 
8. 27.    B  «c.  Abr.  Juries.  £.  5. 

(y)4St.Tr.738.    Kel.  9. 
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felony,  perjury,  conspiracy,  or  any  crime  for  which  be  oaght  to 
lose  life  or  member,  or  if  for  some  infamous  offence,  he  has  re- 
ceived judgment  of  the  pillory,  tumbrel,  or  other  shameful  exposure, 
or  to  be  whipped,  branded,  or  stigmatized;  or  if  he  has  been  at- 
tainted of  false  verdict,  praemunire  or  forgery;  or  outlawed  or  ex- 
communicated, or  if  he  has  proved  recreant  when  champion  is 
the  trial  by  battle;  he  may  be  challenged  and  the  exception  most 
prevail,  (z)  And,  in  these  cases,  even  the  king's  pardon  will  not 
remedy  the  defect  which  the  operation  of  justice  has  created,  (a) 
Bui  it  has  been  doubted  bow  far  an  outlawry  in  a  mere  personal 
action  is  a  ground  of  challenge.  (6)  And  all  the  grounds  of  chal- 
lenge, it  is  said,  are  only  to  the  favour,  unless  the  party  relying 
upon  them  is  ready  to  produce  the  record  of  the  former  convic- 
tion, (c)  It  has  also  been  holden,  that  if  a  juryman  be  sworn  by  a 
wrong  name,  this  is  merely  a  ground  of  challenge  and  will  form 
no  objection  in  arrest  of  judgment,  (d) 
ChaUenges  Challenge"^  to  the  polls  for  favour,  are  when,  though  the  juror 
to  the  polls  j^  y^Qi  gQ  evidently  partial  as  to  amount  to  a  principal  challenge, 
T^44T  y^^  ^'^^^^  ^^^  reasonable  grounds  to  suspect  that  he  will  act  under 
^  -'  some  undue  influence  or  prejudice,  (e)  The  cause  of  such  a  chal- 
lenge are  manifestly  numerous  and  dependent  on  a  variety  of  cir- 
cumstances; for  the  question  to  be  tried  is  whether  the  juryman  is 
altogether  indifferent  as  he  stands  unsworn,  (/)  because  he  may 
be  even  unconsciously  to  himself  swayed  to  one  side,  and  indulge  his 
own  feelings  when  he  thinks  he  is  influenced  entirely  by  the  weight 
of  evidence,  (g)  And  as  the  writ  of  venire  directs  those  to  be  return- 
ed by  whom  the  truth  may  be  best  known,  it  excludes  all  who  are 
apparently  partial  without  any  trial,  as  not  falling  within  its  quali- 
fications, but  where  there  is  a  doubt  or  suspicion,  it  implies  that  it 
shall  be  investigated  by  a  trial,  (h)  Of  this  latter  description  is  the 
case  where  the  party  and  the  juryman  are  fellow  servants,  where  the 
latter  has  been  entertained  in  the  former's  house,  or  where  he  has 
been  appointed  arbitrator  by  both  the  parties  to  terminate  their 
differences,  (t)  And,  in  general,  the  same  circumstances  will 
operate  as  a  ground  ojf  objection  to  the  favour  of  a  single  juryman. 


(2)  Ante.  307.  Co.  Lit.  158.  2 
Rol.  Abr.  469.  3  Bla.  Com.  363,  4 
Bac.  Abr.  Juries,  E.  2.  Burn,  J.  Ju- 
rors, IV.  Williams,  J.  Juries,  V. 
Tidd,  5th  Ed.  846.  Dick.  Sess.  186,  7. 

(<i)  2  Bulst.   154.    2   Hale,  277. 
Bac.  Abr.  Juries,  E.  2. 

(A)  Cro.  Car.  134.    Sir  Wm.  Jon. 
198. 

(c)  Bac.  Abr.  Juries,  E.  5  Dick. 
Sess.  187. 

(d)  12  East,  231.  n.  a.    Bum,  J. 


Jurors,  E.  5.  4  Harg.St.  1>.  739,  740. 

(e)  Co.  Lit.  157.  b.  Bac.  Abr.  Ju- 
ries, E.  5.  WiUiams,  J.  Juries,  V. 
Dick.  Sess.  188. 

(/)  Co.  Lit.  157.  b.  Bac.  Abr.  Ju- 
ries, E.  5.  Williams,  J.  Juries,  Y. 
Dick.  Sess.  188. 

(g)  Id.  ibid. 

(A)  Id.  ibid. 

(1)  Co.  Lit.  157.  Bac.  Abr.  Janes, 
E.  5.  Burn,  J.  Jurors,  IV.  1  Wil- 
liams^  J.  Juries,  V. 
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as  we  have  seen  may  be  urged  on  a  challenge  to  the  array,  for  the 
partiality  of  the  returniDg  officer,  (fe) 

No  challenge  can  ever  be  made  either  to  the  array  or  the  polls  of  the 
until  a  full  jury  have  made  their  appearance,  because  if  that  should  time  of  the 
not  be  the  case,  the  issue  will  remain  pro  defectu  juratorum;  and,  <^*»*^^«ns«- 
on  this  account,  the  party  who  intends  to  challenge  the  array  may 
pray  a  tales  to  complete  the  number  and  then  object  (o  the  panel.  {I) 
Neither*  can  the  party  challenge  the  array  or  any  particular  jury-  [*546] 
men  after  they  have  been  sworn,  on  the  same,  or,  according  to  the 
better  opinion,  on  any  following  day,  unless  for  some  cause  which 
arose  aAer  the  administering  of  the  oath,  or  by  the  consent  of  the 
attorney-general,  (m)  It  follows,  therefore,  that  the  proper  time 
for  challenging  is  between  the  appearance  and  swearing  of  the 
jurors.  After  a  challenge  to  the  array  the  party  may  challenge  the 
polls,  but  after  he  has  excepted  to  any  of  the  individual  jurymen, 
he  cannot  object  to  the  whole  panel,  (n)  If  there  be  several  ob- 
jections to  the  same  juror,  they  must  all  be  suggested  at  the  same 
time;  (o)  and  when  the  right  to  challenge  for  hundredors  or  knights 
was  enforced,  it  was  necessary  to  exert  it  before  so  many  were 
sworn  as  would  serve  for  that  purpose  or  the  party  would  lose  the 
benefit,  (p)  But  if  a  juror  be  challenged  by  one  side  and  found 
to  be  indifferent,  he  may  still  be  challenged  by  the  other,  {q)  And 
if  a  juryman  be  challenged  for  cause  and  pronounced  impartial,  he 
may  afterwards  be  challenged  peremptorily,  for  otherwise,  the  very 
challenge  might  create  in  his  mind  a  prejudice  against  the  indivi- 
dual who  made  the  objection,  (r)  Where  a  juryman  is  taken  ill 
during  the  trial,  so  that  the  first  jury  is  discharged  and  the  same 
eleven  with  another  returned  a  second  time  instanter,  the  prisoner 
lias  a  right  to  challenge  any  of  them  as  if  they  had  never  been  pre- 
viously inserted*  in  the  panel,  (s)  The  prisoner  may,  therefore,  f*546] 
in  prosecutions  for  treason  challenge  thirty-five,  and  for  felony 


(k)  Ante,  536,  8. 

(0  Hob.  225.    Hawk.  b.  2.  c.  43.  s. 

1.  Bui.  N.  P.  307.  Bac.Abr.  Juries, 
E.11.  Burn,  J.  Jurors,  IV.  2.  Wil- 
liams, J.  Junes,  y.    Dick.  Sess.  188. 

(to)  Co.  Lit  158.  a.    Cro.  Car.  291, 

2.  Ucb.235.  Yelv.23.  2  Kol.  Abr. 
658.  2  Hale,  274.  Bro.  Abr.  Chal- 
Icnge,  50,  73.  3  St.  Tr.  379.  Hawk. 
b.  2.  c.  43.  8.  1.  Bui.  N.  P.  307.  Bac. 
Abr.  Juries,  1 1.  Burn,  J.  Jurors,  IV. 
2.  V^ilUams,  J.  Juries,  V.  Dick. 
Sess.  188. 

(n)  Co.  Lit.  158.  a.  Bac.  Abr.  Ju- 
ries, E.  11.  Burn,  J.  Jurors,  IV.  2. 
Williams,  J,  Juries,  V.  Dick.  Sejs. 
199. 


(o)  Co,  Lit.  158.  a.  Bac.  Abr.  Ju- 
ries, B.  11.  Burn  J.  Jurors,  IV.  2. 
Williams,  J.  Juries,  V.  Dick.  Sess. 
189. 

(/»)  Co.  Lit.  158.  a.  Bac.  Abr.  Ju- 
ries»£,  11 

(g)  Co.  Lit.  158.  a.  Bac.  Abr.  Ju- 
ries, E.  U.  Bum,  J.  Jurora,  IV.  2. 
Williams,  J.  Juries,  V. 

(r)  6  T.  R.  531.  a>.  Lit.  158.  a. 
4  Bla.  Cora.  363.  Hawk.  b.  2.  c  43. 
s.  10.  Bac.  Abr.  Juries,  E.  11.  Biil-n, 
J.  Jurors.  IV.  2.  Williams,  J.  Juries, 
V.  Dick.  Sess.  189.  See  form,  4 
Uarg.  St-  Tr.  738,  9,  740,  750. 

(*)  4  Taunt.  309. 
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twenty  peremptorily,  and  also  challenge  an  indefinite  number  on 
showing  a  sufficient  reason,  (t) 
]!^ode  of        A  challenge  to  the  array  must  be  made  in  writing,  but  where  it 
chalieng-    is  only  to  a  single  individual,  the  words  ^^  I  challenge  him''  are  suffi- 
'°^*  cient  on  the  part  of  the  defendant,  and  '^  We  challenge  him  for  the 

king'',  if  the  objection  arise  on  the  part  of  the  counsel  for  the  prose- 
cution. (ia)  In  order  to  enable  the  defendant  to  make  his  challenges, 
he  is  entitled  so  have  the  whole  panel  read  over  in  his  hearing, 
that  he  may  see  who  they  are  that  appear,  (i^^  And  on  a  prose- 
cution for  treason,  tlie  jurors  are  to  be  callea  in  the  order  in  the 
panel  delivered  to  the  defendant;  (x)  and  if  one  or  more  of  them 
be  omitted  his  absence  should  be  accounted  for;  and  if  when  a 
juror  is  called  and  asked  as  to  his  qualifications,  he  says  he  has 
not  sufficient  freehold,  he  is  sworn  to  the  fact,  (y)  In  a  prosecution 
for  felony  or  where  there  is  not  a  special  jury,  the  jurors  are  drawn 
from  the  box,  and  the  prisoner  must  make  all  his  challenges  in 
person,  and  not  by  counsel,  even  in  cases  where  the  assistance  of 
an  advocate  is  admitted  for  other  purposes;  (z)  but  in  prosecutions 
for  treason,  the  prisoner's  counsel  may  take  an  account  of  the  chal- 
lenges, (a)  and  when  cause  of  challenge  is  shown  and  objected  to 
[*547]  &s  insufficient,  the  prisoner  is  allowed*  counsel  to  argue  the  mat- 
ter. (6)  When  the  challenge  is  peremptory,  the  above  words  will 
suffice,  but  when  it  is  necessary  for  the  prisoner  to  assign  a  ground 
for  the  challenge,  the  prisoner  must  immediately  show  the  cause 
upon  which  his  objection  is  founded,  which  he  does  verbally,  and 
the  matter  is  immediately  argued  and  determined;  (c)  but,  as  we 
have  seen,  the  king  need  not  show  the  cause  until  the  whole  panel 
is  exhausted;  (d)  and  if  one  of  the  jurors  was  not  present,  but  ap- 
pear before  bis  default  is  recorded,  the  king's  counsel,  if  he  has  pre- 
viously challenged  another  juror,  need  not  assign  his  cause  of  chal- 
lenge till  after  such  defaulter  has  been  sworn,  (e)  The  usual  course 
is  for  the  clerk  of  the  arraigni^  or  clerk  of  the  peace  (after  he  has 
addressed  the  prisoner  as  to  his  right  of  challenge,  and  that  he  is 
to  object  to  the  jury  as  they  come  to  the  book  and  before  they  are 
sworn,)  to  call  the  name  of  the  first  juror,  and  then,  if  he  be  not 


(/)  4  Harg.  St.  Tr.  740. 

(m)  4  Harg.  St.  Tr.4r0.  Tr.  per 
Pais,  172.  Bum,  J.  Jurors,  IV.  2. 
Williains,  J.  Juries,  V.  Dick.  Seas. 
189.  See  Forms  of  Ch&neng^es  to  the 
Arrav.  Cro.  C  C.  105.  2  Lit.  Ent. 
472.'  10  Wenlw.  474.  Burn,  J.  Jii- 
rors,  VI.  c.  Williams,  J.  Juries,  V. 
Post.  last  vol. 

(w)  Post.  7.  6  St.  Tr.  245.  Hawk, 
b.  3.  c.  43.  8.4. 

(x)  4  Haiy.  St.  Tr.  750. 

(tf)  Id.  ibid.  See  form  of  oath,  4 
Harg.  St.  Tr.  750.    Post,  last  vol 


(r)  4  St.  Tr.  105.  2  Id.  743.  4 
Hawk.  b.  2.  c.  43.  s.  4.  Bum,  J.  Ju- 
rors,  IV.  2.  See  forms,  4  Harg.  St. 
Tr.  724,  750, 1 .    Post,  last  vol. 

(a)  4  Harg.  St.  Tr.  705. 

(6)  4  Harg.  St  Tr.  738. 

(c)  4  Harg.  St.  Tr.  738.  Bum,  J. 
Jurors,  IV.  2.  Williams,  J.  Juries,  V. 
See  forms,  4  Harg.  St.  Tr.  738,  740. 
Post  last  vol. 

id)  Ante,  534.  3  Harg.  St.  Tr.  519. 
4  Id.  740.    2  Hale,  271. 

(0  4  Harg.  St.  Tr.  740. 
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objected  to,  the  prisoDcr  so  signifies;  and  then  that  juror  is  sworn, 
and  then  the  next  is  called  and  he  is  accepted  or  challenged;  (f) 
and  if  the  juror  challenge  himself,  he  may  do  so  by  stating  that  he 
is  not  a  freeholder,  and  on  being  interrogated  and  disclosing  that  he 
is  not  otherwise  qualified,  to  which  facts  he  may  be  sworn,  (g) 

When  a  challenge  has  been  made  to  the  array,  it  lies  in  the  How  the 
discretion  of  the  court  to  direct  the  mode  in  which  it  shall  be  tri-  challenge 
ed.  (fc)     Sometimes  it  is  referred  to  two  attorneys;  sometimes  by  ^^^^^^^^' 
the  two  coroners;  and  sometimes  by  two  of  the  jury,  (i)     But  it 
is  said  that  when  the  challenge*  is  on  the  ground  of  affinity  in  the    [^548] 
sheriff,  it  is  best  to  leave  it  to  two  of  the  jurymen  returned;  but 
if  for  favour  and  partiality,  then  by  two  indinerant  persons  taken 
firom  the  bystanders,  {k) 

When  the  array  is  thus  challenged  for  favour,  the  opposite  party 
may  either  plead  to  it  or  demur  to  its  sufficiency  in  law.  (l)  If 
the  former  course  be  taken,  then  the  triers  are  sworn^  and  charged 
to  inquire  ^'  whether  it  be  an  impartial  array  or  favourable  one;" 
if  they  affirm  it,  the  clerk  enters  under  it  ^^  affirmatur;"  but  if 
they  find  it  to  be  partial,  the  words  ^^  calumnia  vera"  are  written 
on  the  record,  (m)  If  a  demurrer  be  resolved  on  either  to  the 
array  or  the  polls,  it  is  said  that  there  is  no  occasion  for  those  cir- 
cumstances which  must  attend  a  demurrer  to  a  plea,  such  as  the 
counsels  signature;  but  it  is  good  as  soon  as  agreed  on  at  the  bar, 
and  the  prothonotaries  ought  of  right  to  enter  it  on  the  record,  (n) 
The  court  may  either  decide  the  demurrer  immediately,  or  ad- 
journ its  consideration  to  a  future  period,  {o)  Should  the  judges, 
upon  hearing  the  arguments,  overrule  the  cnallenge,  the  decision 
is  entered  on  the  original  record,  and  at  nisi  prius  appears  on  the 
postea;  but  if  it  is  overruled  without  demurrer  on  being  debated, 
the  objection  may  afterwards  be  made  the  subject  of  a  bill  of  ex- 
ceptions, (p)  If  the  challenge  be  admitted  and  the  array  be 
quashed,  a  new  venire  is  awarded  to  the  coroners  or  elisors,  in  the 
same  manner  as  if  it  had  been  prayed  by  one  of  the  parties  to  be 
so  directed,  to  prevent  the  delay  at  an  earlier  stage  of  the  pro- 
ceedings, {q) 


CfJ  4  Harg.  St.  Tr.  723.  See  form, 
Harg.  St.  Tr.  7^7.    Post,  last  vol. 

(^)  4  Harg.  St.  Tr.  740. 

(/i)  2  Hale,  275.  Burn,  J.  Jurors, 
IV.  3.  Williams,  J.  Juries,  V.  Dick. 
Sess.  189, 

(f)  2  Hale,  275.  Burn,  .1.  Jurors, 
IV.  3.  Williams,  J.  Juries,  V.  Dick. 
Bess.  189,  190. 

(it)2Rol  Rep.  363.  2  Hale,  275. 
4  Bla.  C.  353.  n.  8.  Burn,  J.  Jurors, 
IV.  3.  Williams,  J.  Juries,  V.  Dick. 
Sess.  190. 


(/)  See  form  of  Demurrer  &  Joiii^ 
der  10  Weiuw.  474,  3.  Post,  last 
vol.  p. 

(wi)  Tr.  per  Pais,  155.  4  Bla.  C. 
^S^.  n.  8.  B:ic.  Abr.  Juries,  E.  \'Z. 
Williams  J.  Juries,  V.  Dick.  Sess. 
190. 

(n)  3  Leon.  222.  Bac.  Abr.  Juries, 
E.  12. 

(o)  Style,  464.     Tr.  per  Pais,  199. 

\p)  Skin.  101.  Hut.  24.  Bac,  Abr. 
Juries,  E.  12. 

(V)  Ame,  539.    Co.  I/it.  158.  a. 
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P549]  When*  a  challenge  is  made  to  the  pMs,  if  it  be  a  principal  chal- 
lenge for  some  apparent  partiality,  it  is  sufficient  if  the  ground  be 
made  out  to  the  satisfaction  of  the  court,  without  ^ny  further  in- 
vestigation, (r)  But  a  challenge  to  the  favour  is  left  to  the  dis« 
cretion  of  triers.  {$)  These  do  not  exceed  two,  unless  by  the  con- 
sent of  the  prosecutor  and  the  defendant,  or  some  8pecia^  cause  i» 
alleged  by  one  of  them,  or  where  one  juror  is  sworn  and  two  tri- 
ers appointed  with  him.  (t)  If  this  challenge  be  made  to  the  first 
juror,  and  of  course  before  any  one  has  been  sworn,  then  the 
court  will  direct  two  indifferent  persons  to  try  the  question,  and 
if  they  find  the  party  challenged  indifferent,  he  will  be  sworn  and 
join  with  the  triers  in  determining  the  next  challenge.  But  when 
two  jurors  have  been  found  impartial  and  have  been  sworn,  then 
the  office  of  the  triers  will  cease,  and  every  subsequent  challenge 
will  be  referred  to  the  decision  of  the  jurymen.  (ii)  If  the  pris- 
oner challenge  ten  and  the  crown  one,  and  the  twelfth  be  sworn, 
one  trier  shall  be  chosen  by  each  party  and  added  tb  the  juryman 
sworn,  and  the  challenges  be  referred  to  their  decision.  But  if 
several  be  swofn  and  the  rest  challenged,  the  court  may  assign 
any  two  of  the  persons  sworn  to  determine  the  challenges,  (w) 
To  the  triers  thus  chosen,  no  challenge  can  be  admitted,  {x) 

The  triers  being  thus  chosen,  the  following  oath  is  administered 
to  them.  ^^  You  shall  well  and  truly  try  whether  A.  B.  (the  jury- 
man challenged)  stand  indifferent  between  the  parties  to  this 
issue,  so  help  you  Grod.''  (y)     The  trial  then  proceeds  by  wit- 

[^550]  ncsses  before  them.  {2)  They^  may  also  examine  the  juryman 
challenged  upon  his  voire  dire^  veritalim  dicere  as  to  the  leaning 
of  his  own  affections,  or  the  sufficiency  of  his  own  estate;  (a)  bat 
he  cannot  be  interrogated  as  to  circumstances  which  may  tend  to 
his  own  disgrace,  discredit,  or  the  injury  of  his  character,  as 
whether  he  has  stood  in  the  pillory,  been  convicted  of  an  infamous 
cri  me,  outlawed,  or  even  whether  he  has  previously  declared  his  opiu- 
ion  that  the  prisoner  is  guilty  and  would  be  executed,  (b)  The  triers, 
as  far  as  they  are  concerned,  are  officers  of  the  court  and  liable  to 
be  punished  for  any  misbehaviour  or  improper  conduct  in  the  exe- 
cution of  their  duty,  (c) 


(r)  Co.  Lit.  157.  b.  Bac.  Abr.  Juries, 
E.  12.  Williams,  J.  Juries,  V. 

(*)  Co.  Lit.  157.  b.  Bac.  Abr.  Ju- 
ries, E.  12.  Williams,  J.  Juries,  V. 

(/)  Co.  Lit.  158.  a.  Bac.  Abr.  Juries, 
£.  12.    4  Bla.  C.  353.  n.  8. 

(u)  Co.  Ut.  158.  a.  2  Hale,  275. 
Bac.  Abr.  Juries,  E.  12.  Burn,  J.  Ju- 
rors, IV.  3.  Williams,  J.  Juries,  V. 
Dick.  Sess.  190. 

(w)  2  Hale,  275.  Finch,  112.  Bac. 
Abr.  Juries,  E.  12.  4  Bla.  C.  353,  n. 
8.  Burn,  J.  Jurors,  IV.  3.  Williams, 
J.  Juries,  V.  Dick.  Sess.  189, 190. 

(x)  Tr.  per  Pais,  200. 


(jf)  1  Salk.  152.  Bum,  J.  Jurorsv 
IV.  3.    Tr.  per  Pais,  205. 

{z)  Co.  Lit  158.  a.  Bac.  Abr.  Ja- 
nes, E.  12. 

(rt)  4  Harg  St.  Tr.  740.  750.  See 
form  of  oath.    4  Harg.  St  Tr.  730, 

(b)  4  Harg.  St.  Tr.  748.  Co.  Liu 
158.  b.  Kel.  9.  Tr.  per  Pais.  205.  1 
Salk.  153.  3.  Bla.  C  364.  Bac  Abr. 
Juries,  E.  12.  Uurn,  J.  Jurors,  IV.  3. 
Williams,  J.  Juries,  V.  Dick.  Sess. 
191. 

(c)  Palm.  363.  Baic.  Abr.  Jones, 
E.  12. 
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If  cither  by  reason  of  peremptory  challenges  or  for  cause,  there  are 
not  sufficient  jurors  left  in  the  panel,  there  must,  if  the  trial  be  under 
a  commission  of  gaol  delivery,  be  a  fresh  panel,  and  a  tales  can- 
not be  awarded,  (d)  but  if  the  trial  were  under  a  particular  writ  of 
venire  facias,  then  a  tales  may  be  awarded,  in  the  same  way  as 
where  a  sufficient  number  did  not  appear  on  the  return  to  the 
venire,  (c)  To  this  the  sheriff  may  return  entirely  new  men,  who 
were  not  in  the  former  panel.  (/)  And  no  juryman  who  has  been 
challenged  on  the  original  panel  ought  to  be  sworn  on  the  tales,  (g) 
Upon  this  return,  the  prisoner  may  challenge  any  of  those 
whor  were  sworn  before  peremptorily  if  they  are  now  returned  ; 
but  he  cannot  challenge  them  for  cause  without  showing  that  the 
objection- arose  after  the  original  swearing,  {h)  And  he  can  only 
challenge  peremptorily  from  the  tales  so  many  as  will  complete 
his  number  of  twenty  in  case  of  felony,  and*  thirty-five  in  treason,  [*551] 
together  with  the  challenges  he  made  to  the  original  jury,  (i) 

Besides  these  challenges  by  the  parties  tlremselves,  the  justices  or  reform- 
of  gaol  delivery,  and  of  the  peace,  are  empowered  by  statute  to  ing^tlie 
reform  the  panels  of  jurors  by  taking  out  the  names  of  individuals  P»»el. 
and  inserting  others  at  their  discretion,  and  the  shcrifT  is  bound  to 
return  the   panel  so  altered  under  penalty  of  20/.  one  half  to 
the  king,  and  the  other  to  the  informer,  {k)     And  this  provision 
extends  alike  to  grand  inquests  and  petit  juries,  (l)     So  that,  at 
the  assizes,  it  sometimes  happens,  if  a  prisoner  be  arraigned  on  the 
crown  side,  that  the  judge  before  whoin  he  is  to  be  tried,  sends  to 
the  judge  at  nisi  prius,  for  a  fresh  jury,  which  the  sheriflf  is  obliged 
to  return  immediately  between  the  king  and  the  prisoner,  {vi)   And, 
by  this  means,  the  danger  of  juries  being  improperly  selected  by 
the  returning  officer,  is,  in  a  great  degree,  prevented. 


The  challenge  being  thus  completed,  and  a  full  jury  of  unexcep-  of  the 
tronable  persons,  by  some  of  the  means  we  have  examined,  being  swearing 
ready,  the  olerk  of  the  arraigns  on  the  circuit  proceeds  to  adminis-  ^  ^®  J"'^^* 
ter  to  each  of  them  the  following  oath: — "  You  shall  well  and  truly 
'^  try,  and  true  deliverance  make  between  our  sovereign  lord  the 
"  King  and  the  prisoners  at  the  bar,  whom  you  shall  have  in  charge, 
^^  and  a  true  verdict  give  according  to  the  evidence,  so  help  you 


(d)  4  Harg.  St.  Tr.  744,  5.  (A-)  3  Hen.  VUl.  c.  12-  2  Hutc-,  265. 

(e)  4  Bla.  Com.  35 1.    4  Harg.  St.  Bum.  J.  Jurors,  IV.  4.     VViliiains,  J. 
Tr.  745.  Juries,  V.    Dick.  Sess.  191. 

CfJ  Post.  6i.  Q)  2  Hale,  265.     Burn,  J.  Jurors, 

(^)  2  Ia\.  Uaym,  1410.  1  Slra.  640.  IV.  4.     Williams,  J.  Juries,  V.    Dick. 

Bac.  A  or.  Juries,  E.  12.                '  Sess.  191. 

(A)  2  Hale,  270.  (m)  2  Hale,  265.     Burn,  J.  Jurors, 

(i)  2  Hale,  270.  IV.  4.    Williams,  J.  Juries,  V. 

Crm.  Law,  vol.  i.                         3  b 
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r#552]  "  God."  (n)  The  form  of  swearing*  the  pftUt  jury  for  the  trial 
of  a  traverse,  differs  in  a  slight  degree  froijk  that  which  is  used 
when  the  defendant  is  actually  present,  (o)  The  forms  at  the 
sessions  are  the  same,  (p)  But  it  does  not  seem  that  the  precise 
form  of  the  oath  is  material,  if  the  party  conscientiously  objects 
to  use  it,  for  a  Scotch  covenantor  may  be  sworn  as  a  juryman  by 
holding  up  his  hand  without  kissing  the  book,  {q)  ted  other  varia- 
tions have  been  allowed  on  several  occasions,  (r)  In  describing 
on  the  record  the  swearing  of  the  jury,  it  should  be  shown  when 
and  where  they  were  sworn,  (s)  Care  should  be  taken  that  the 
parties  sworn  answer  to  the  proper  names  by  which  they  are  re- 
turned, though  a  mistake  in  this  respect  will  not,  after  verdict,  be 
material.  Thus  where  the  party  actually  summoned  answers  to  a 
wrong  name,  and  is  sworn,  it  is  merely  a  ground  of  challenge, 
which  may  be  instantly  removed  by  correcting  the  panel,  and  will 
afford  no  objection  in  arrest  of  judgment,  {t)  So  if  the  sob  of  a 
juryman  be  summoned  and  answer  to  the  name  of  his  father,  the 
court  will  not  arrest  the  judgment,  unless  it  be  shown  that  sdme 
actual  injustice  has  been  done  to  the  prisoner,  (u)  As  soon  ts 
each  juror  is  sworn,  he  is  set  apart  on  the  jury  box;  (10)  and  when 
a  full  jury  of  twelve  are  thus  sworn,  the  clerk  of  the  arraigns,  or 
clerk  of  the  peace  at  the  sessions,  directs  the  crier  ('^  cotmtez,^^ 
or  ^'  count  these,")  {x)  to  count  the  jury,  who  does  so,  and  then 
says  to  the  jury,  '^  twelve  good  men  and  true,  stand  together  and 
hear  your  evidence;"  and  then  the  judge  declares  that  the  rest  of  the 
jury  who  have  appeared  are  discharged;  and  the  clerk  of  the  arraigns 
Pd53]  directs  the  crier  to  make  proclamation,  which  is*  made  accordingly 
in  the  following  form:  {y)  ^^  If  any  one  can  inform  our  lords  the 
^'  king^s  justices,  the  king's  Serjeant,  or  the  king's  attorney,  or  this 
inquest  to  be  taken  between  our  sovereign  lord  the  king  and  the 
prisoners  at  the  bar,  of  any  treason,  murder,  felony,  or  other  mis- 
^^  demeanour  committed  or  done  by  them,  or  any  of  them,  let  them 
^^  come  forth  and  they  shall  be  heard;  the  prisoners  stand  at  the 
bar  upon  their  deliverance,  and  all  others  that  are  bound  by  re- 
cognizance to  give  evidence  against  the  prisoners  at  the  bar,  let 


a 


(n)  2  Hale,  293.  ST.  R,S13.  Cro. 
C.  C.  8.  4  Bla.  Com.  354,  5.  Dick. 
Sesa.  192.  according  to  4  Hapg,  St.Tr. 
723. 4,  737.  each  juror  is  sworn  when 
called  and  not  challenp^cd.  See  form 
of  oaths,  Cro.  C.  C.  483,  4.  post,  last 
vol.  2  Hale,  293.  4  Harg.  St.  Tr. 
723,  4,  737. 

(o)  Sec  form,  Cro.  C.  C.  483.  post, 
last  vol. 

(p)  Dick.  Sess.  192. 

(q)  1  Leach,  498.     2  T.  K.  733. 

(r)  See  post,  as  to  swearings  wit- 
nesses. 

(*)2Stra.901. 


(t)  12  East,  231.  n.  a.  Burn,  J.  Ju. 
rors,  IX^".  1. 

(u)  12  East.  229. 

fw)  4  Hiirg.  St.  Tr.  750. 

(.r)4Harg.S'.Tr.l,  753. 

(y)  2  Hale,  293,  4.  Cro.  C.  C.  8, 
Dick.  Sess.  183,  192.  4  Harg.  St. 
Tr.  723,  4^  753.  Dalt  J.  c.  185.  In 
Cro.  C.  C.  8.  Dick.  Sess.  183,  it  is 
said  that  the  proclamation  precedes 
the  suearin^  of  the  jury.  See  also 
3  Harg.  St.  Tr  519.  But  see  4  Harg. 
St.  Tr.  724,  753.  which  states  the 
practice  to  be  otherwise. 


OF  SWEARIIVG  TOE  JURY,  &C.  379 


ci 


them  come  forlh  and  give  their  evidence,  or  else  they  forfeit  their 
^^  recognizance.''  (z)  The  forms  on  the  trial  of  a  misdemeanour 
or  traverse,  or  at  the  sessions,  or  on  a  special  commission,  are 
nearly  the  same,  (a)  But  is  not  necessary  that  this  proclamation, 
which  is  only  for  the  benefit  of  the  king,  should  appear  upon  the 
record,  at  leaat  the  defendant  cannot  take  advantage  of  the  omis- 
sion. (6)  When  this  proclamation  has  been  read,  the  trial  com* 
mences  in  the  Qianner  we  shall  presently  consider.  The  demea- 
nour of  the  jury  in  considering  and  declaring  their  verdict,  the  way 
in  which  they  are  to  be  discharged,  and  the  penalties  to  which  they 
are  subject,  will  be  considered  with  those  stages  of  the  proceedings 
in  which  they  naturally  arise. 


(z)  See  observations  on  the  latter  On  trial  of  a  inisdemeanour,  Cro.  C. 

part  of  this  form,  5  T.  R.  313.  483.  Post,  at  the  sessions,  Dick.  Sess. 

,  (a)  See  form  of  Proclamation  on  183.  Post, 

trial  ofa  felony  at  the  Assizes,  Cro.  (6J  2  Ld.  Rsym.  1469.    Co.  Ent. 

C.  C.  7, 482.  post.    On  a  special  com-  353.  D. 
mission,  4  Harg^.  St.  Tr.  734,  5,  75^. 
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CHAPTER  XIV. 


OF  THE  TRIAL,  AND  ITS  INCIDENTS  WITH  THE 

EVIDENCE  AND  VERDICT. 


r*664]  When*  the  jury  have  been  thus  assembled  in  the  jury  box,  and 
sworn,  the  clerk,  in  case  of  felony,  calls  to  the  prisoner  at  the  bar, 
and  bids  him  hold  up  his  hand,  by  saying,  ^^  C.  D.  hold  up  thy 
hand,''  (a)  and  then  address  the  jury  in  these  words: — ^'  Look  upon 
the  prisoner,  you  that  are  sworn,  and  hearken  to  his  cause. — 
A.  B.  stands  indicted  by  the  name  of  A.  B.  &c.'Y  R^^uUng  the 
indictment  as  was  done  upon  the  arraignmenty  and  then  proceeding,) 
Upon  this  indictment  he  bath  been  arraigned;  upon  this  arraign- 
ment he  pleaded  not  guilty;  and  for  his  trial  hath  put  himself 
upon  God  and  the  country,  which  country  you  are;  so  that  your 
charge  is  to  inquire  whether  he  be  guilty  of  the  high  treason  (or 
'  felony,')  whereof  he  stands  indicted,  or  not  guilty;  if  you  find 
him  guilty,  you  shall  inquire  what  lands,  tenements,  goods,*  and 
chattels  he  bad  at  the  time  of  the  high  treason  (or  ^  felony') 
committed,  or  at  any  time  since;  if  you  find  him  not  guilty,  Chen 
you  shall  inquire  if  he  did  fly  for  it  or  not;  if  you  find  he  did  fly 
for  it,  then  you  shall  inquire  what  goods  and  chattels  he  had  at 
the  time  when  he  did  fly  for  it,  or  at  any  time  since;  if  you  find 
him  not  guilty,  and  that  he  did  not  fly  for  it,  say  so,  and  no 


[*566] 


(a)  2  Hale,  293.  Cro.  C.  C.  8.  Dick.     778.    To  several  defendants.  6  Hai^i^. 
Sess.  192.    4  Harg.  St  Tr.  724,  7S3,     St.  Tr.  797. 
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"  more.  Hear  your  evidence."  (6)  But  on  the  trial  of  an  indict- 
ment for  a  misdemeanour,  where  we  have  seen  that  it  is  not  neces- 
sary for  the  defendant  to  appear;  (c)  the  indictment  is  not  thus 
formally  read  over  in  court ;  and,  indeed,  there  is  no  necessity  for 
such  a  proceeding,  as  he  is  entitled  to  a  copy. 

When  the  indictment  has  thus  been  read  and  the  jury  address- 
ed, if  it  is  a  cause  of  any  importance,  the  indictment  is  usually 
opened,  and  the  evidence  arranged,  examined,  and  enforced  by 
the  counsel  for  the  prosecution,  (d)  The  junior  barrister  usually 
states  the  outline  of  the  indictment,  and  pleadings  thereon,  but  he 
cannot  speak  to  more  than  is  upon  the  record,  for  it  is  the  province 
of  the  leading  counsel  to  state  the  circumstances  of  the  offence;  (e) 
and  is  is  not  usual  for  the  leading  counsel  to  endeavour  to  aggra- 
vate the  case,  but  confine  himself  to  the  facts  which  he  thinks  will 
be  proved  in  evidence.  (/)  We  have  already  considered  the 
cases  in  which  the  prisoner  is  allowed  the  advantage  of  coun- 
sel, (g)  After  the  speech  of  the  leading  counsel,  the  witnesess 
are  called  and  examined;  (/i)  which  brings  us  to  the  important*  [  55C] 
subject  of  mctence,  w'hich  we  must  now  consider. 


The  doctrine  of  evidence  upon  criminal  prosecutions  is,  in  most  Ofevi- 
respects,  the  same  as  that  in  civil  actions,  (i)     The  rules  of  ere-  d®"^®  i'^ 
dibility  are  evidently,  in  common  reason,  the  same  in  both  cases;  f^w»\ 
and  the  chief  distinction  arises  from  that  caution  which  always 
prevails  when  life  is  in  question,  and  the  anxiety  of  judges  to  look 
on  every  circumstance  with  the  most  favourable  eye  for  the  de- 
fendant, (k)     In  one  instance,  indeed,  the  superior  interest  which 
the  public  have  in  the  punishment  of  offenders  produces  a  more 
striking  difference,  for  the  party  aggrieved  is  allowed  to  give  evi- 
dence against  the  prisoner,  though  he  is  frequently  permitted  by 
restoration  df  stolen  goods,  by  rewards,  by  reimbursement  of  costs, 


{&)  Id.  ibid.  See  observations  on 
this  form  of  proceeding.  5  Tr.  313, 
4w 

(f)  Ante,  553,  414. 

(d)  4  Bla.  Com.  354. 

(e)  1  St.  Tr.  234.  9  Ifarg.  St.  Tr. 
208. 

(/)  6  St.  Tr.  829. 

Cg-)  Ante,  407. 

(A)  4  Harg.  St..  Tr.  705.  Speech 
of  Leading  Counsel,  6  St.  Tr.  829. 
Opening  speech,  C  St.  Tr.  829.    It 


seems  advisable  to  adduce  some  evi. 
dence  in  support  of  the  prosecution, 
in  order  the  better  to  avoid  an  action 
for  malicious  prosecution,  in  case  of 
an  acquittal.     3  Gsp.  R.  7.  &  8. 

(i)  4  Esp.  Rep.  136,  139,  144.  2 
East,  P.  C.  993.  4  Bla.  Com.  356.*  1 
Leach,  300,  392,  n.  a.  2  T.  tt.  201. 
n.  a.    3  Campb.  401. 

(k)  4  Esp.  Kep.  136,  139,  144.  2 
East,  P.  C.  993. 


(•)  As  to  evidence  in  general,  see  2  Hale,  274  to  292.     Tfawk.  b.  2.  r. 
46.  per  tot.     Bac.  Abr.  Evidence.    4  Bla.  Com.  356  to  360.     Vin.  Abr.  Evi. 
^dcnce.     Burn,  J.  Evidence.     Williams,  J.  Evidence.     Peake's  1-aw  of  Evi- 
dence.   Phillips  on  Evidence,    Gilb.  l^w  of  Evidence.    Tr.  per  Pais,  ch.  15, 
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or  Other  means  to  derive  a  benefit  from  his  conviction.  (I)  No  iu' 
justice  need,  however,  arise  from  this  exception,  Tvhich  has  bees 
found  essentially  necessary  for  the  purposes  of  public  justice;  be- 
cause the  credibility  of  the  witnesses  still  left  to  the  jury,  and  tbej 
are  able  to  estimate  the  probable  influence  of  interest  or  of  reveoge 
on  the  testimony  which  he  delivers. 
What  1°  ^^'^  st^ge  of  the  investigation  it  may  be  material  for  the  pro- 

parts  of  secutor  to  know  what  parts  of  his  indictment  it  will  be  necessary 
the  charge  fop  him  to  subtantiate  with  evidence.  It  is  now  settled  that  he 
prove/in  ™"*^  prove  every  statement  which  enters  into  the  substance  of  the 
evidence,  charge,  but  he  will  not  be  compelled  to  maintain  any  averments 
P557]  which,  without*  being  repugnant,  are  merely  formal  or  superfla- 
ous.  {m)  The  distinction  between  material  and  immaterial  aver- 
ments, IS  perfectly  well  settled  in  criminal,  as  well  as  civil  cases; 
and,  if  the  averment  be  material,  that  is,  if  it  be  connected  with 
the  chacge,  it  must  be  proved;  but  if  it  be  wholly  superfluous,  it 
may  be  thrown  out  of  the  question,  (n)  The  prosecutor  must,  in 
general,  be  prepared  to  show  that  the  oflence  was  committed  in 
the  county  where  the  venue  is  laid,  and  it  will  not  lie  upon  the  de- 
fendant to  disprove  that  circumstance;  (o)  but  we  have  seen  that 
the  particular  ville,  time,  number,  quantity,  and  value,  need  never 
be  accurately  proved,  except  where  they  enter  into  the  colour  and 
essence  of  the  oflence.  (p)  Thus,  although  the  day  is  not,  in  ge- 
neral, material,  yet  if  the  defendant  be  indicted  for  a  burglary  and 
a  subsequent  stealing,  the  prosecutor,  on  failing  to  prove  the  burg-* 
lary  on  the  day  laid  in  the  indictment,  cannot  be  admitted  to  give 
evidence  of  a  larceny  as  having  taken  place  on  any  day  previous 
to  that  on  which  he  attempted  to  prove  the  bui^lary  to  have  hap« 
pened.  (q)  On  an  indictment  against  a  county  for  not  repairing  a 
bridge,  or  a  parish  for  not  repairing  a  highway,  the  prosecutor 
must  prove  that  the  bridge  and  the  way  were  public,  (r)  So,  on 
an  indictment  for  perjury,  he  must  be  prepared  to  prove  the  whole 
of  the  defendant's  evidence,  as  one  part  of  it  may  be  so  explained 
by  another,  as  to  remove  the  imputation  against  him.  {$)  And, 
though  the  indictment  contains  several  distinct  assignments  of  per- 
jury and  professes  only  to  state  the  false  depositions  in  substance 
and  efiect,  the  whole  must  be  proved  to  have  been  spoken  and  es-> 
[^558]  sentially  to  bear  the  same  construction*  with  that  set  forth  upon  the 
record,  and  if  stated  in  the  indictment  continuously,  it  must  be 
proved  in  the  same  order.  (()     But  it  is  a  general  rule  which  runs 

• 

(0  2  East,  P.  C.  993.  1  Leach,         (q)  2  Leach,  708.    2  Ea«t,  P.  C, 
13 1    2   3.  519. 

(m)  2  Leach,  594.  (r)  1  Stra.  183.    2  Saund.  158.  b. 

(n)  2  Leach,  594.  n.  3. 


(o)  2  Leach,  987.     2  New.  Rep.  («)   Peake,   N.  P.  38,    171. 

91,  2.    2  East,  P.  C.  992.    7  East,  65.  qu2ere.    For  the  discussion  of  tliis 

(p)  Ante,  200,  224,  294.    Hawk.  b.  point  see  post,  indictment  perjury. 

2.  c.  46.  s.  178  to  190.  2  Hale,  291, 2.  (0  2  Campb.  134. 
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through  the  whole  criminal  law,  that  it  is  sufficient  to  prove  so 
much  of  the  indictment  as  shows  the  defendant  to  have  been 
guilty  of  a  substantive  crime  therein  stated,  though  not  to  the  full 
extent  charged  against  him.  (u)  And,  therefore,  if  an  indictment 
charges  that  the  defendant  did,  and  caused  to  be  done,  a  particular 
act,  it  is  enough  to  prove  either;  {v)  and  the  defendant  may  be 
found  guilty  upon  a  count  in  an  information  which  charges  him 
with  having  composed,  printed,  and  published  a  libel,  if  he  is 
proved  to  have  published  without  any  evidence  that  he  was  impli- 
cated in  the  composition.  {ie)  And  if  negative  averments  be  in- 
troduced to  show  that  the  case  is  not  within  any  of  the  exceptions 
recognized  by  a  legislative  provision,  which  it  would  be  his  duty 
to  produce  as  matters  of  defence,  if  he  could  avail  himself  of  their 
benefit,  there  will  be  no  necessity  to  support  those  allegations  in 
evidence,  (x)  But,  when  the  law  presumes  the  affirmative  of  any 
fact,  the  negative  of  such  fact  must  be  proved  by  the  party  aver- 
ring it  in  pleading;  and,  when  any  act  is  required  to  be  done  by 
one,  the  omission  of  which  would  make  him  guilty  of  a  criminal  ne« 
gleet  of  duty,  the  law  presumes  the  affirmative,  and  throws  the 
burden  of  proving  the  negative  on  the  party  who  insists  on  it.  (y) 
There  are  also  some  cases  in  which  it  is  not  necessary  that  the 
proof  should  precisely  correspond  with  the  allegations  in  the  in- 
dictment. Thus,  an  indictment  for  murder  by  poisoning  with  one 
kind  of  poison,  may  be  supported  by  proof  of  another  kind  of  poi- 
son, ana  an  indictment"^  for  killing  with  a  sword,  will  be  supported  [^559] 
by  proof  of  killing  with  a  staff  or  gun;  though  an  indictment  for 
killing  with  poison,  will  not  be  supported  by  proof  of  killing  by 
stabbing.' (z)  So,  if  A.  B.  and  C.  be  indicted  for  the  murder  of 
D.,  and  it  is  laid  in  the  indictment  that  A.  gave  the  stroke,  and 
that  B.  and  C.  were  present  aiding  and  abetting,  though  upon  the 
evidence  it  appears  that  B.  alone  gave  the  stroke,  and  that  A.  and 
C.  were  present,  this  will  maintain  the  indictment,  for  they  are  all 
principals,  (a)  It  is  also  a  general  rule  that  whatever  is  merely 
superfluous  need  not  be  proved,  although  it  be  stated  on  the  face  of 
the  proceedings,  {b)  So  that,  as  we  have  already  considered  what 
must  be  stated,  ana  what  degree  of  accuracy  is  requisite,  it  is  only 
necessary  here  to  observe,  that,  in  general,  what  need  not  have 
been  stated,  need  not  be  proved,  and  that  where  we  have  shown 
an  accurate  statement  to  be  unnecessary,  the  reason  why  it  is  so, 
is  because  there  is  no  occasion  for  the  evidence,  in  those  respects, 
exactly  to  correspond  with  the  indictment,  (c) 


(lO  2  Campb.  583.  0/)  2  East,  192.  3  Campb.  10  &  12. 

(ti)  2  Campb.  584.  (z)  2  Hale,  291.     Ante,  296. 

(w)  2  Campb.  583.    See  olber  In-  (a)  2  H.Ie,  292.    Ante,  259,  260. 

stances  of  jfinding  a  verdict,  as  to  a  lb)  2  Leach,  594.    Ante,  294. 

part  only  of  an  indictment,   post.  ^^  See  Ante,  294. 

(.r)  2  E:tst,  P.  C.  7ii2, 
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What  is  Having  thus  shown  that  the  prosecutor  will  be  called  on  to 

sufficient  prove  all  the  material,  though  none  of  the  superfluous,  parts  in  the 
proof  ot  indictment,  we  must  inquire  what  degree  of  proof  will  suffice  to 
Sve^el^?     sustain  the  former. 

dence,  and  The  common  law  did  not,  according  to  the  stronger  opinions, 
evidence  require  any  particular  number  of  witnesses  j  or  weight  of  other  proofs, 
bv'^ututes.  ^^  convict  a  man  of  a  particular  offence,  but  left  it  altogether  lo 
Number  the  force  of  conviction  as  depending  upon  a  variety  of  circum- 
of  witness-  stances,  far  too  diversified  and  subtle  to  be  reduced  within  any  precise 
^^'  boundaries,  (d)     Lord  Coke,  indeed,  contends,  rather  from  scrip- 

tural analogies  than  legal  authorities,  that  one  witness  was  never 
P5601  "sufficient  to  convict  a  person  of  high  treason,*  (c)  but  the  later 
^  •*  writers  seem  to  hold  a  contrary  opinion.  At  an  early  period,  how- 
ever, it  was  necessary  to  make  some  alteration  in  this  respect,  in 
order  to  secure  the  subject  from  the  oppression  of  state  prosecu- 
tions. For  this  purpose,  the  1st.  Edw.  VI.  c.  12.  s.  22.  and  the 
5th  and  6th  Edw.  VI.  c.  ll.s.  12.  enacted,  that  no  person  should' 
be  convicted  of  high  treason^  or  petit  treason^  except  by  the  testi- 
mony of  two  lawful  accusers,  or  his  own  voluntary  and  free  con- 
fession. But  these  salutary  provisions  were  generally  supposed  to 
be  repealed  by  the  lsl&  2d  Ph.  &  M.  10.  which  directed  all  pro- 
secutions for  high  treason  to  be  carried  on  according  to  the  course 
of  the  common  law;  although  the  intention  of  that  statute  was 
doubtless  rather  to  extend  than  to  diminish  the  privileges  of  the 
party  indicted.  And  although  these  statutes,  and  indeed  every 
rule  of  evidence,  were  repeatedly  disregarded  in  the  succeeding 
reigns,  it  seems  to  be  the  stronger  opinion  that  they  remained  un- 
repealed, and  that  it  was  rather  an  exercise  of  arbitrary  discretion 
than  of  legal  authority  to  refuse  their  benefit  to  the  prisoner.  (/) 
This  question  is,  however,  at  the  present  day,  rather  one  of  his- 
torical curiosity  than  of  practical  importance,  for  the  7th  V^.  III. 
c.  3.  s.  2.  enacts,  that  no  person  shall  be  convicted  of  any  species 
of  high  treason,  which  works  corruption  of  blood,  or  of  misprision 
of  such  treason,  unless  upon  the  oaths  of  two  lawful  witnesses, 
either  both  of  them  to  the  same  overt  act,  or  one  of  them  to  one,  and 
the  other  to  another  overt  act  of  the  same  treason,  unless  the  party 
indicted  shall  confess  his  guilt,  stand  mute,  refuse  to  plead,  or  ob- 
ject peremptorily  to  more  than  the  law  allows  him  to  challenge. 
And  by  the  4th  section  of  the  same  act  it  is  provided,  that  if  two 
distinct  treasons,  of  different  kinds,  are  included  in  one  indictment, 
a  single  witness  to  each  of  them  will  not  be  regarded  as  two  wit- 
'*6611  "^^ses  lo  the  same  treason,  and  the  defendant  cannot  be  convicted 
*•  on  their  testimony  alone. 


(il)  Cnrlh.  141.     Tost.  233    Hnvk.  (/)  1  Leach.  461,  2.    3  Inst.  24. 

h.   2.  c.  25.  s.  129.     l^»c.  Abr.  Evi-  1  Hale,  oOO.     Kel.  9.     Fost.  234,  5, 

dcnre,  C.    I?urn,  J  Eviilc.--.  I.  6,  7,   8.    3   Si.  Tr.   294.     Sir  Tho. 

^^^  3  Insl.  26.  lUvra.  407. 
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In  the  construction  of  this  statute  it  has  been  hoMen,  that  one 
witness  is  sufficient  to  convict  in  any  treason  which  does  not  pro- 
duce corruption  of  blood,  (such  as  coining^)  as  such  offences  are 
evidently  excepted  from  its  provisions,  {g)  For  these  subor3inate 
treasons  are  by  the  express  provisions  of  1  &  2  Ph.  &  M.  c.  11. 
to  be  tried  according  to  the  course  of  the  common  law,  without 
regard  to  the  statutes  of  Edward;  and,  therefore,  this  circumstance 
does  not  at  ail  militate  against  the  doctrine  that  those  acts  were 
never  repealed,  as  far  as  they  respect  treasons  in  general,  by  the 
sweeping  effect  of  any  subsequent  provision.  And,  indeed,  petit 
treason,  respecting  which  there  has  been  no  such  particular  excep- 
tion, stands  upon  the  vm  same  footiqg,  on  which  the  statutes  of 
Edward  placed  it.  {h)  It  has,  however,  been  decided  that  a  pri- 
^  ioner  indicted  for  murder  and  petit  treason,  if  there  are  not  two 
'  lawful  witnesses  to  the  guilt,  may  be  found  guilty  of  the  former 
upon  mere  circumstantial  evidence,  though  acquitted  of  the  lat- 
ter. <t) 

The  statute  of  William  has  been  construed  to  extend  to  the 
proof  of  overt  acts  only,  and  not  to  any  collateral  circumstances 
which  may  arise  on  the  trial,  (k)  So  that  if  the  prisoner,  in  his 
defence,  contend  that  he  is  not  a  subject  of  this  realm,  and  con- 
sequently cannot  be  bound  by  the  duty  of  allegiance,  proof  by  one 
witness  will  suffice  to  show  that  he  is  a  native  of  some  part  of  his 
majesty's  dominions.  (I)  Under  this  act,  the  confession  which 
will  take  away  tiie  necessity  for  two  witnesses  must  be  in  open 
court,  on  the  arraignment  of  the  defendant,*  and  which,  in  all  [*66S] 
other  criminal  cases,  is  equivalent  to  a  conviction,  (m)  But  an 
extrajudicial  confession,  if  made  under  such  circumstances  as 
would  render  it  admissible  in  any  other  criminal  case,  may  be 
given  in  evidence  to  corroborate  other  proof,  though  not  to  take 
the  case  out  of  the  requisitions  of  the  statute,  (n)  It  has,  however, 
been  resolved,  that  the  information  of  a  witness  taken  upon  oath 
before  a  magistrate,  {joined  to  the  viv&  voce  testimony  of  another, 
do  not  amount  to  sufficient  evidence  to  go  to  a  jury,  who  are  to 
decide  on  the  guilt  of  a  prisoner  accused  of  the  higher  description 
of  treasons,  (o) 

To  these  rules,  established  by  the  statute  of  William,  and  which 
have  since  been  thus  applied,  an  exception  has  been  introduced  in 


(£r)  I  Leach,  42.    Fo»t.  222.    Sir  St.  Tr.  17,  Hawk.  b.  2.  c.46. 9.4.n.f, 

Tho.  Jon.  233.    1  East,  P.  C.  129.  (Q  2  SaUc.  634.  Fost  240.  lEast, 

Ifawk.  b.  2.  c.  46.  a.  9.    Dick.  Seas.  P.  C.  130. 

197.  (m)  Fost.  10, 11.240,  244.  1  East» 

(A)  1  Leach,  461,  2.    Fost.  232.  P.  C.  133,  ace    4  Bla.  Com.  357.  cvnr. 

Hawk.  b.  2.  c.  46.  s.  6.  See  form,  4  Hatg.  St.  Tr.  778. 

(t)  1  Uach,  462.    10  St.  Tr.  36.  (n)  8  St.  Tr.  254,  5,  263,  3.    Fost; 

Fost.  106, 328.    2  Hale,  292.   Hawk.  241.    1  East,  P.  C.  13%  3. 

b.  2.  c  46.  s.  7.  (o)  4  St.  Tr.  237.    5  St.  Tr.  17. 

(k)  Fost.  240,  2.    2  Salk.  634.    5  Hawk.  b.  2^c.  46.  s.  a 

Crim.  Law,                 vol.  r«  9  c 
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the  present  reign  in  consequence  of  tbe  attack  on  the  person  of  his 
majesty.  It  was  provided  by  tbe  40th  Geo.  III.  c.  93.  that  where, 
on  an  indictment  for  high  treason,  the  overt  act  laid  shoald  be  the 
assassination  of  the  king,  or  any  direct  attempt  endangering  bis 
person,  the  defendant  should  be  tried  in  the  same  manner  as  if  be 
were  charged  with  a  common  murder,  and  none  of  the  exceptions 
in  bis  favour,  which  the  statute  of  William  and  Ann  would  other- 
wise have  allowed  him  to  claim,  will  be  allow^ed  to  protect  him. 
At  the  present  day,  therefore,  the  peculiar  rules  of  evidence  which 
affect  cases  of  high  treason  are  rather  limited  in  their  operation, 
since  its  lowest  and  its  highest  de^es  are  both  placed  on  the  foot- 
ing, in  this  respect,  with  ordinary  felonies* 

There  is  one  other  description  of  offence,  to  prove  which,  for  a 
very  different  reason,  two  witnesses  are  considered  as  requisite. 
This  is  the  case  with  the  crime  of  per;/tiry,  wherS  tbe  oath  of  the 
[*563]    defendant  is  to  be  disputed,*  and  cannot  justly  be  regarded  as  false 
on  the  testimony  of  a  single  witness,  (p)     Here,  therefore,  our 
law  properly  adopts  the  maxim  of  the  civil  jurists,  which  is,  in 
general,  very  perilous  to  the  interests  of  public  justice,  that  one 
evidence  of  a  fact  is  neutralized  by  the  denial  of  the  party  indict- 
ed, and  therefore  a  third  person  must  be  obtained  in  order  to  turn 
the  balance.    But,  perhaps  it  would  be  more  reasonable,  in  all 
cases,  to  leave  the  evidence,  which  tbe  prosecutor  can. bring  for- 
ward, to  the  jury,  who,  under  the  direction  of  the  judge,  would 
always  be  competent  to  decide  on  the  degree  of  credibility  which 
it  deserves. 
The  kind       From  the  obscurity  with  which  some  kinds  of  crime  are  fre- 
of  Proof    quently  covered,  the  jury  must  often  be  compelled  to  receive  evi- 
cuto^'i^y  "^"^^^  which  is  merely  circumstantial  and  presumptwe.     It  would 
adduce,      be  to  little  purpose  to  detail  the  curious  distinctions  which  some  of 
and  of  pre-  the  older  writers  have  taken,  and  the  multifarious  instances  with 
^mptive    ^JqIi  iiiej  have  endeavoured  to  explain  them.    It  seems,  bow- 
ever,  to  be  a  good  general  rule  that  no  one  ought  to  be  convicted, 
before  a  felony  is  known  to  have  been  actually  committed;  so  that 
no  man  should  be  found  guilty  of  murder  before  the  death  of  the 
party  is  actually  ascertained,  nor  of  stealing  goods,  unless  the  owner 
IS  known,  merely  because  he  cannot  give  an  account  in  what  way 
they  came  into  bis  possession,  (q)  But  the  circumstance,  that  indi- 
viduals have  occasionally  suffered  on  presumptive  testimony,  whose 
innocence  has  been  afterwards  ascertained,  ought  not  to  prevent 
juries  from  attending,  with  caution-  and  deliberation,  to  this  spe- 
cies of  evidence;  for  the  evil  is  comparatively  small  to  that  gene- 
ral impunity,  which  the  worst  offenaers  might  obtain,  if  this  kind 
«  of  proof  were  never  to  be  regarded. 

(p)  R.  T.  Htrdw.  265.     2  Stra.     Sess.  198.    Peake  on  Ev.  9, 10. 
1230.    10  Mod.  194^  5.    Hawk.  b.  %         (q)  2  Hale.  289, 290.    4  Bta.  Com. 
C.46.S.10.    4  Bla.  Com.  S5r.    Dick.     358,9.    Barl.J.189. 
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In*  general,  however,  it  lies  upon  the  prosecutor  to  prove  the  P564] 
affirmative  of  the  issue,  and  not  on  the  prisoner  to  establish  his  in- 
nocence, (r)  But  to  this  rule  there  was  until  lately  a  statutable 
exception,  by  which  a  mother  of  an  illegitimate  child,  concealing 
its  death,  must  have  proved  by  one  witness  that  it  was  born  dead, 
or  she  would  be  presumed  to  have  murdered  it.  {$)  This  pro- 
vision was,  however,  lately  repealed,  and  the  same  rules  of  evi- 
dence prevail  on  such  an  indictment,  as  on  the  ordinary  course  of 
criminal  proceedings.  (()  And  where  the  prosecutor  alleges  some 
crime  against  the  prisoner,  which  consists  in  the  omission  of  a  duty, 
it  will  rest  upon  the  latter  to  prove  the  negative,  (u) 

With  regard  to  tBe  presumptive  evidence  which  may  be  ad- 
mitted against  the  prisoner,  it  may  be  observed,  that  it  must  arise, 
in  general,  from  the  facts  in  issue,  and  cannot  be  deduced  from  any 
other  part  of  the  defendant's  conduct  in  order  to  prove  him  guilty. 
Thus,  the  admission  of  the  prisoner  that  he  formerly  committed  an 
offence  of  a  similar  nature  to  that  of  which  he  is  indicted,  and  that 
he  has  a  tendency  to  such  practices,  cannot  be  admitted  in  evi- 
dence* (tp)  But  where  the  knowledge  of  the  defendant  of  the 
nature  of  his  conduct  is  the  point  in  issue;  as  where  he  is  charged 
with  uttering  a  forged  note,  knowing  it  to  be  forged,  evidence  of 
his  having  committed  a  series  of  acts  of  the  same  description  may 
be  received  as  presumptive  of  knowledge.  (2;)  So  also,  on  an  in- 
dictment for  knowingly  passing  base  money,  it  may  be  shown 
that  the  prisoner  had  other  coin  of  ^e  same  kind  in  his  possession, 
and  had  transferred  it  to  other  persons,  in  order  to  enable  the  jury 
to  draw  the  conclusion,  that  he  knew  the  money  in  question  to  be 
counterfeit,  (y)  Thus,  upon  the  same  principle,  on  an  informa- 
tion* for  a  libel,  in  order  to  prove  the  defendant  to  be  the  author,  [*565] 
other  publications  may  be  adduced  on  the  trial  which  are,  in  them- 
selves, libelloQS,  (z)  and  this,  though  the  latter  be  defective  in  the 
stamp,  (a)  And  on  a  charge  against  several  defendants  for  a 
conspiracy  to  cause  themselves  to  be  regarded, as  persons  of  lai^ 
fortune  in  order  to  defraud  an  individual,  evidence  of  several  acts 
of  false  representation  may  be  adduced  to  show  the  combination 
which  actually  existed  between  them.  (6)  But  it  seems  that,  in 
such  cases,  the  court  ought  not  to  take  into  their  consideration,  in 
pronouncing  judgment,  any  criminal  acts  not  charged  in  the  in- 
dictment, which  may  thus  come  incidentally  under  their  cog- 
nizance, (c) 


(r)  Phil,  on  Ev.  72.  987.    I  New  Rep,  92. 

(»)  21  Jac.  1.  c.  27.  (y)  1  New  Rep.  95. 

(I)  43  Geo.  ni.  c.  58.  (z)  Peake,  N.  P.  75.   Enk.  Speech 

(ti)  3  East,  193,  199.  Phil,  on  Ev.     for  Paine. 

73.  (a)  Peake,  N.  P.  75.  1  Xaunt.  101. 

(w)  Phil,  on  Ev.  70.  (b)  1  Caropb.  399. 

ix)  1  Campb.  324.    2  Leach,  983,  (c)  1  NewTlep.  95. 
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With  respect  to  the  degree  of  the  presumption  which  will  be  ad- 
mitted to  prevail,  some  important  rules  may  be  eoUected.  lo  an 
indictment  for  a  libel,  in  which  a  pubiicalion  in  the  county  where 
the  defendant  is  indicted  must  be  proved,  the  post-mark  of  the  let- 
ter containing  the  matter  charged,  is  not  scrf&clent  to  prove  a  pub- 
lication in  the  county  whei'e  the  venue  is  laid,  because  of  the  poS'>- 
sibility  of  forgery,  (d)  But,  in  order  to  prove  thaifr  a  defendant 
caused  to  be  published  in  Middlesex  libellous  letters  written  by 
him  elsewhere,  it  will  suffice  to  show  that  the  letters  are  in  his 
hand-writing,  and  that  the  publisher  of  a  public  register  jn  Mid- 
dlesex, to  whom  the  letters  were  sent  before  they  were  forwarded 
to  him,  received  an  anonymous  letter,  in  the  same  hand-witting, 
desiring  the  publication,  (e)  And  when  a  person  is  indicted  for 
perjury  in  an  answer  in  chancery,  it  will  be  sufficient  to  prove  his 
signature,  and  that  of  the  master  before  whom  it  purports  to  be 
sworn,  in  order  to  fix  him  as  the  deponent;  for  the  attcatation  of 
the  master  affi)rds  a  sufficient  presumption  of  the  defendant  having 
been  sworn  before  him.  (/) 
[*566]  In*  gef^eral,  what  one  defendant  says  is  evideilce  only  against 
himself;  but  in  the  case  of  conspiracy,  when  a  joint  purpose  has 
been  proved,  the  expressions  of  one  party  indicted,  respecting  the 
object  of  the  conspiracy,  may  be  given  in  evidence  against  the 
others,  (g)  It  is  sufficient  to  prove  the  commencement  of  an 
office  named  in  the  indictment,  and  it  will  be  presumed  l04;on- 
tinue,  unless  tlie  defendant  can  show  its  termination.  (h\  So, 
where  a  party  acts  ostensibly  as  a  public  officer,  as  in  admbis- 
tering  an  oath,  the  presumption  is  that  he  has  competent  autlioritj 
to  support  him,  though  the  contrary  may  be  shown  by  the  defend^ 
ant's  witnesses,  (i)  And,,  therefore,  even  in  an  indictment  fixr 
murder,  in  resisting  an  officer  in  the  execution  of  bis  dutv,  it  is 
sufficient  to  prove  that  he  acted  as  such  officer,  and  to  produce  Ihe 
process  or  warrant,  under  the  sanction  of  which  he  acted,  at  the 
time  when  the  offence  was  committed.  ( j) 
When  8uf-  It  is  a  general  rule  which  runs  alike  through  civil  and  criminal 
ficient  proceedings,  that  the  best  evidence  must  be  given,  of  which  the 
tbebest^  nature  of  the  case  will  allow.  By  this  it  is  intended  that  no  prorf 
evidence  can  be  admitted,  which  supposes  from  its  very  nature,  that  the  psrCy 
nature  of  bringing  it  forward  has  it  in  his  power  to  adduce  better  evidence^ 
lows^^'  if  he  thought  proper  to  procure  it.  (fc)  For  the  suppression  of  thsit 
which  would  be  the  strongest  testimony,  induces  a  vehement  pre* 
sumption  that  if  it  were  brought  forward,  it  would  be  against  the 

(rf)  1  Campb.  215.  4  T,  R.  366. 

(0  7  Rnst,  65.  (j)  4  T.  R.  366.    1  Campb.  151.    3 

(/)  2  Campb.  508.    2  Bu!t.1189.  Camp.  432.    Post.  C.L.  311,  2. 

(S)  5  Esp.  Rep.  125.    6  T.  R.  527,  (Jt)  3  Wils.  275.    3  Slra.  1261.  Boi. 

529.    11  East,  585.  N.  P.  293,  4.    Hawk.  b.  2.  c  46.  a.  66. 

(A)  5  Esp.  Itep.  230.  Dick.  Ses9.  195.     Phil,   on  Er.  74w 

(i)  1  Campb.  131.    3  Gampb.  43^  PeakeonEr.B. 
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party  who  is  desirous  of  evading  its  prodaction.  (I)  And,  there- 
fore, if  ft  copy  of  any  deed  or  writing  be  offered  in  evidence,  when 
it  is  in  the  power  of  the  defendant  to  produce  the  original,  it  will  ^ 
not  be  received,*  for  a  s\ia)icion  is  evidently  thrown  upon  its  cor*  p567] 
rectness.  (m)  So  no  parol  evidence  will'  be  admitted  of  the  con- 
tents erf*  any  writing  which  it  is  in  the  power  of  the  par^  offering  it 
to  produce,  (n)  Bot  if  it  be  proved  that  the  original  has  been  lost 
or  destroyed,  or  that  it  is  in  the  hands  of  the  defendant,  the  prose- 
cutor may  give  an  attested  copy  of  it,  as  the  next  best  evidence 
that  he  can  obtain,  and  if  no  copy  were  taken,  parol  evidence  of 
its  contents  may  be  admitted,  {o)  And>  therefore,  parol  evidence 
may  be  given  of  the  contents  of  a  forged  bill  of  exchange  upon 
proof  that  it  is  in  the  prisoner's  possession,  (p)  And  upon  th^ 
same  principle,  where  the  defendant  has  swallowed  the  instru- 
ment for  the  forgery  of  which  he  is  indicted,  parol  evidence  may 
be  given  of  its  contents  without  any  notice  to  produce  it.  {q)  So 
where  the  originals  of  any  papers  are  public  documents,  as  the 
journals  of  parliament,  the  records  of  courts  of  justice,  and  other 
public  memorials,  attested  copies  may,  for  public  convenience,  be 
always  received  in  evidence,  (r) 

But  though  the  best  kind  of  evidence  is  thus  requisite^  the 
greatest  quantity  of  existing  proof  is  not  requisite,  because  the 
same  reason  will  not  apply.  Thus,  for  example,  no  one  can  prove 
the  execution  of  a  deea  but  a  subscribing  witness,  if  there  were 
one,  and  he  be  still  living,  but  though  there  were  twenty  witnesses 
to  the  instrument,  all  of  whom  might  be  suhposnaed,  the  testimony 
of  one  will  suffice,  (s)  And  upon  the  same  principle,  it  will  not 
be  necessary  to  call  the  supposed  writer  of  an  instrument,  for  the 
purpose  of  proving  or  disproving  his  hand-writing;  but  the  evi- 
dence of  others  acquainted  with  his  mode  of  writing  will  be  held 
sufficient;  because  this  kind  of  proof  differs  rather  in  degree  than 
in  species,  {t)*  So  that  even  upon  an  indictment  for  forging  a  ['**'568] 
bank  note,  it  has  been  holden  that  proof  that  the  signature  to  the 
fictitious  instrument  is  not  the  writing  of  the  cashier  of  the  bank, 
may  be  proved  by  any  one  who  is  acquainted  with  his  writ- 
ing, though  he  would  himself  be,  in  such  case,  a  competent  wit- 
ness, (tt) 

There  is  no  general  rule  better  established  in  the  law  of  cvi-  When 
dence,   than  that  mere  statements  of  what  was  uttered  by  a  hearsay 

•        evidence 
'  is  admissi- 

ble or  not} 

(/)  Hawk.  b.  2.  c.  46.  s.  66.  Bu  1.  N.         (q)  14  East ,  276.  *"*^  ^^ , 

P.  293.  4.    Dick.  Sess.  195.  (r)  3  Salk.  155.    2  Slra.  954,  1073.  7'"?.  ^^' 

(m)  Bui.  N.  P.  294.    Phil,  on  Cv.  Hawk.  b.  2.  c.  46.  s.  78.  clarations. 

74.  (#)  Phil,  on  Ev.  76. 

(n)  Hawk.  b.  2.  c.  46.  8.  66.  (t)  Phil,  on  Ev.  77. 

(o)  3  T.  It.  201.     1  Leach,  300.    3         (u)    2  East,  P.  C.  1002.  ace.  sed 

T.  R.306.    Hawk.  b.  2.  c.  46.  s.  67.  quare,  and  see  2  East,  P.  C.  1000. 

(Jt)  I  Leachy  294.    Hawk.  h.  2.  c.  cotit.  poit. 
46.  S.67.  Dick.  Scss.  196. 
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stranger,  cannot  be  admitted  to  prove  any  circumstance  on  (be 
trial,  (tf)  For  the  law  admits  of  no  evidence  but  such  as  is  de- 
livered upon  oath,  and  the  original  expressions  were  not  only  «t- 
lered  when  the  speaker  was  not  under  that  obligation,  but  are 
liable  to  be  forgotten,  misunderstood,  and  unconsciously  altered, 
by  the  party  who  repeats  them,  (x)  Besides,  if  the  original 
speaker  be  living,  this  statement  of  his  words  is  not  the  best  evi- 
dence, which,  we  have  seen  the  courts  will  require;  (y)  and  the 
prisoner  loses  the  benefit  of  cross-examination,  which  is  of  such 
eminent  service  in  discovering  the  true  colour  of  the  circumslaDcea 
related,  (z)  And,  therefore,  though  the  declarations  of  a  prisoner 
respecting  the  charge  may,  as  we  shall  see  hereafter,  be  produced 
against  him  when  they  amount  to  confession,  they  cannot  be 
brought  forward  in  his  defence,  though  he  is  at  liberty  to  cross- 
examine  any  of  the  witnesses  for  the  crown  as  to  his  language  and 
demeanour,  (a)  But  hearsay  may  be  used  as  inducement  and  in 
[*d69]  illustration  of*  more  substantial  testimony,  (b)  And  the  declara- 
tions of  a  witness,  at  another  time,  may  be  adduced  to  invalidate 
or  to  confirm  his  evidence;  by  showing  that  he  varies  in  his  state- 
ment, or  has  maintained  a  uniform  consistency  in  his  narration,  (c) 
There  is  also  one  great  and  important  exception  to  this  role,  re- 
specting the  rejection  of  hearsay  evidence,  which  stands  alone  and 
rests  upon  the  principles  of  substantial  justice.  This  is  the  case 
of  the  djfing  declaration  of  a  party  murdered  respecting  the  causes 
which  led  to  his  situation,  and  which  is  constantly  admitted  in 
prosecutions  for  felony,  (d)  For  it  is  considered  that  when  an  indi- 
vidual is  in  constant  expectation  of  immediate  death,  all  temptations 
to  falsehood,  either  of  interest,  hope,  or  fear  will  be  removed,  and  the 
awful  nature  of  his  situation  may  be  presumed  to  impress  him  as 
strongly  with  the  necessity  of  a  strict  adherence  to  truth  as  the 
most  solemn  obligation  of  an  oath  administered  in  a  court  of  jns- 


(w)  2  St.  Tr.  332,  414,  415,  761, 
802,  3.  3  St.  Tr.  145,  210,  252.  4 
St.  Tr.  33.  Hawk.  b.  2.  c  46.  s.  46. 
Rac.  Abr.  Evidence,  K.  Bui.  N.  P. 
294.  Burn,  J.  Evidence,  HI.  Wil- 
linms,  J.  Evidence,  V.    PhiL  on  Ev. 

79. 

(x)  llawk.  b.  2.  c.  46.  s.  46.  Bui. 
N:  p.  294.  Bac.  Abr.  Evidence,  K. 
Burn,  J.  Evidence,  III.  Williams,  J. 
Evidence,  V.    Pliil.  on  Ev.  80. 

(y)  Bid.  N.  P.  294.  Williams,  J. 
Evidence,  V.    Ante,  566. 

(z)  llawk.  b.  2.  c.  46.  s.  46.  Bac. 
Abr.  Evidence,  K.  Burn,  J.  Evi- 
dence, III.    Williams,  J.  Evidence, 

V.      > 

(rt)   Hawk.  b.  c.  46.  8.  47.  n.  2. 


Bac.  Abr.  Evidence,  K.  WlUiaras,  J. 
Evi<lence,  V. 

(6)  2  St.  Tr.  325,  8,  332,  3.  414^ 
5.  3  St.  Tr.  144,  5,  209,  10.  Hawk. 
b.  2.  c.  46.  s.  46.  Bui.  N.  P.  394. 
Bac.  Abr.  Evidence,  K.  WiUimms, 
J.  Evidence,  V. 

(c)lMod.  283.  Skin.  402.  HoH. 
286.  Hawk.  b.  2.  c.  46.  s.  48.  Bal. 
N.  P.  294.  Bac.  Abr.  Evidence,  K. 
Burn,  J.  Evidence,  III.  Williams,  J. 
Evidence,  V. 

(d)  1  Stra.  499.  ^  St.  Tr.  16J. 
3  Burr.  1253.  1  Uach,  460, 50O,  4. 
3  Leach,  561.  Hawk.  b.  3.  c.  46.  s. 
49.  Vin.  Abr.  Evidence,  A.  b.  3S. 
Burn,  J.  Evidence,  III.  Williamsy  J. 
Evidence,  V.    Phil,  on  Et.  100. 
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tice.  («)  It  is  therefore  inanirest,  that  to  enable  these  testimonies  to 
be  given  in  evidence,  they  must  be  made  when  the  party  is  not  only 
in  actual  danger  of  death,  but  when  he  is  aware  of  the  circumstances 
in  which  he  is  placed,  and  impressed  with  a  sense  of  speedy  dis- 
solution. (/)  But  it  is  not  necessary  that  the  deceased  should 
express  that  opinion  in  words;  it  will  be  sufficient  if  it  can  be  col- 
lected from  the  general  circumstances  of  his  condition,  (g)  If  the 
narrative  of  the  deceased  be  then  reduced  into  writing,  the*  docu-  [*570] 
ment  roust  be  given  in  evidence  and  no  parol  testimony  respecting 
its  contents  can  be  admitted.  (A)  It  has  been  holden  tnat  the 
dying  declaration  of  a  criminal  at  the  scaffold  will  not  be  thus  ad- 
missible; because  his  oath  could  no  longer  have  been  received  in 
a  court  of  justice,  after  his  blood  is  corrupted,  and  therefore  it 
would  be  absurd  to  admit  his  evidence,  under  circumstances  which 
merely  operate  as  a  substitute  for  an  obligation  which  be  was  no 
lon^r  capable  of  incurring,  (t)  And,  though  the  contrary  was 
formerly  decided,  it  is  now  settled  that  the  court  and  not  the  jury 
are  to  decide,  whether,  under  the  circumstances  of  the  case,  the 
declaration  ought  to  be  admitted,  {k) 

The  confessian  of  the  defendant,  Toluntarily  made,  without  of  the  de- 
either  threat  or  solicitation,  may  be  given  in  evidence  against  him,  ^^^^^^V* 
whether  it  was  taken  as  an  examination  before  justices  of  the 
peace,  upon  the  statutes  of  Philip  and  Mary,  (Q  or  upon  an  ex- 
amination taken  at  common  law,  before  a  secretary  of  state  or 
other  n^agistrate,  for  treason  or  other  crimes  not  within  those  sta- 
tutes, (m)  or  made  to  private  individuals  in  the  ordinary  course  of 
conversation,  (n)  And  this,  when  fully  proved,  will  be  sufficient 
to  convict  him,  even  when  uncorroborated  by  any  other  testi- 
mony, (o)  But  confessions  are,  from  their  very  nature,  so  liable 
to  suspicion,  especially  when  others  are  implicated,  so  likely  to  be 
influenced  by  hope  or  fear,  and  the  terror  of  a  sudden  accusation, 
and  so  liable,  like  all  hearsay  evidence,  to  be  misreported  and*' 
changed  in  the  narration,  that  the  law  does  not  suffer  them  to  be 
received,  except  under  peculiar  conditions,  (p)    Thus,  they  arc 


confession. 


[*671] 


(e)  1  Le«ch.  502.  1  Gilb.  Bv.  280. 
Williams,  J.  Evidence,  V.  Phil,  on 
£v  100 

(/)  i  Leach,  503,  4.  1  East,  P.  C. 
353.4. 

(g')  Id.  ibid. 

(A)  Vin.  Abr.  Evidence,  A.  b.  38. 
Burn,  J.  Evidence,  III.  Williams,  J. 
Kvidence,  V. 

(t)  I  Leach,  33^.  Hawk.  b.  2.  c. 
46.  s.  51.    1  East,  P.  C.  353.  n.  a. 

(k)  I  Leach,  504. 

(0  Ante,  83,  4,  5.    1  Uach,  311. 

2  Leach,  552,  637.    2  Hale,  284^  5. 

3  St.  Tr.  1.1,  131.    4  St.  Tr.  33.    6 


St.  Tr.  831.  1  St.  Tr.  68.  Hawk.  b. 
2.  c.  46.  8.  31,  33.  4  Bla.  Com.  35r. 
Bac.  Abr.  Evidence,  L.  Barn,  J. 
Evidence,  III.  Williams,  J.  Evidence, 
V.  Dick.  Seas.  211.  Toone,  137. 
Phil,  on  Ev.  49. 

(m)  Id.  ibid.  Hawk.  b.  2.  c.  46.  s. 
32. 

(n)  Id.  ibid.  Hawk.  b.  2.  c.  46.  s. 
33. 

(o)  1  Leach,  311,  in  note.  Hawk, 
b.  2.  c.  46.  s.  39. 

{p)  4  Bia.Com.  357.  Williams,  J. 
Evidence,  V.    Dick.  Sess.  212. 
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ooly  suffered  to  operate  against  the  party  confessing,  and  cannot 
affect  his  accomplices  in  guilt,  {q)  except  where  they  indicate  a 
common  purpose,  iti  which  all  of*  them  share,  (r)  The  confession 
must  also  be  taken  altogether,  in  order  that  the  part  which  is  in  hit 
favour  may  be  weighed  by  the  jury,  and  perhaps  may  explain  the 
residue.  (9)  The  identity  of  the  confession  mast  also  be  proved, 
if  it  is  in  writing,  before  it  can  be  read  to  the  jury,  for  in  order  to 
give  it  effect  the  highest  authenticity  is  requisite;  an<)  it  is  usual  to 
prove  by  the  magistrate's  clerk  the  hand-writing  of  the  prisooer 
and  of  the  justice,  (t)  But,  above  all,  it  must  be  cleared  irom  the 
slighest  suspicion  that  it  was  obtained  by  any  threat  of  severity  or 
promise  of  favour;  for  if  even  the  least  degree  of  influence  appear 
to  have  been  exercised  over  the  prisoner's  mind,  in  order  to  iodnee 
him  to  disclose  his  guilt,  the  whole  will  be  entirely  rejected,  (u) 
In  this  respect,  the  law  of  England  acts  upon  a  principle  directly 
the  reverse  of  those  nations  who  employ  torture  in  order  to  extort 
a  confession;  for  not  only  is  that  absurd  and  cruel  orocess  on- 
known  to  the  English  courts,  (t^)  but  a  peculiar  delicaey  is  ob- 
served in  the  reception  of  the  prisoner's  acknowledgment,  that  he 
is  guilty.  It  has,  however,  been  ruled  that  the  confession  shall  be 
presumed  to  have  been  freely  made,  until  the  contrary  appear,  and 
P572]  that  the  magistrate's  clerk  cannot,  unlessi*  the  prisooer  dieges  that 
the  confession  was  unduly  obtained,  ht  asked  by  the  prisoner's 
counsel  whether  the  confession  was  voluntarily  made,  (s)  The 
practice,  however,  at  present,  is  for  the  prosecutor's  ^counsel  on 
his  examination  of  his  own  evidence  in  chief,  to  inquire  of  the  wit- 
nesses all  the  facts,  so  as  to  satisfy  the  jury  that  the  confession  was 
voluntarily  made  and  duly  taken,  (y)  But  any  facts  disclosed  by 
an  extorted  confession  and  afterwards  ascertained  to  be  tme,  may 
be  given  in  evidence,  though  they  were  obtained  by  means  whid 
render  the  confession  itself  inadmissible;  because  they  rest  upon 
their  own  foundation;  they  are  nnaltered  in  their  complexion  by 
the  hopes  or  fears  of  the  prisoner;  and  justice,  which  cannot  suf- 
fer by  their  being  proved,  would  frequently  be  defeated  by  their 
rejection.  (;;)  But,  even  then,  the  facts  must  be,  of  themselves, 
sufficient  to  warrant  the  conviction;  and  cannot,  for  that  purpose, 
be  connected  with  any  other  part  of  the  confession  than  that  by 


(7)  1  St.  Tr.  265.  Hnwk.  b.  2.  c. 
46.  8.  34.  Bac.  Abr.  Evidence,  L. 
Bum,  J.  t^idence,  HI.  Williamsy  J. 
Evidence,  V.    Dick.  Sees.  211. 

(r)  5  E«p.  Kcp.  125.  6  T.  R.  527, 
9.     11  ^Ast,  585. 

(i)  5  Mod.  165.  Hawk.  b.  2.  c.  46. 
8.  42.  Bac.  Abr.  Evidence,  L.  Wil- 
liams, J.  Evidence,  V.    Dick.  Scss. 

i4)  2  Hale,  285.  6  Sr.  Tr.  831. 
Haivk.  b.  2.  c.  46.  s.  3S.  Williams,  J. 
B^idence,  V.    Dick.  Scss.  211,  2. 


(«)  1  Leach,  363»  265.  n. «.  38r.  3 
Leacb,  S59>  n.  a.  837.  Havk.  b.  S.  c 
46.  8.  36.  Bac.  Abr.  Evidence,  I* 
Williams,  J.  Evidence,  V.  Dick.  Seas^ 
212.  Pbil.  on.  Ev.  50.  Ante,  84b  ^• 
6. 

[v)  Fo8t  244. 

Ix)  6  St.  Tr.  831. 

M  Ex.  BeUt.  Mr.  Stiflbrd. 

>)  1  Leacb,  386,263,  5.  2Bs8t, 
P.  C.  658.  Hawk.  b.  3.  c.  46.  s.  3S,  40. 
Dick.  8es8. 212.   iPhiL  on  Bt.  51. 
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means  of  which  they  were  discovered,  (a)  So  that  if  a  prisoner 
be  improperly  inducedlo  acknowledge  that  he  has  stolen  certain 
roperty,  and,  at  the  same  time,  discloses  the  place  in  which  be 
as  concealed  it^  the  circumstance  that  the  goods  were  found  may 
be  given  in  evidence,  and  that  the  defendant  pointed  out  the 
place  in  which  they  were  hidden,  but  his  acknowledgment  that 
be  had  previously  stolen  them  must  be  altogether  rejected,  (b) 

We  have  seen,  that  the  statutes  1  &  2  Ph.  &  M.  c.  13.  and  2 
&  3  Ph.  &  M.  c.  10.  require  justices  of  the  peace,  before  they 
bail  or  commit  the  prisoner,  to  take  his  examination,  and  that  of 
those  that  bring  him.  (c)  If,  on  this  occasion,  he  freely  confess, 
the  writing  may  be  given  in*  evidence  against  him.  (df)  We  have  [^3*73] 
seen,  that  in  this  case,  it  ought  to  be  reduced  into  writing,  and 
that  it  is  advisable  to  have  it  signed  by  the  prisoner,  (e)  And,  as 
it  is  always  presumed  that  the  magistrate  has  performed  his  duty 
until  the  contrary  appears,  no  parol  evidence  can  be  admitted  of 
the  confession,  until  it  is  proved  not  to  have  been  reduced  into  wri- 
ting; because  the  best  evidence  must,  in  all  cases,  be  given,  which 
it  is  possible  to  procure.  (/)  But  after  it  has  been  shown  never 
to  have  been  thus  authenticated,  it  may  be  given  in  evidence,  or 
if,  though  taken  down,  it  wants  the  signature  of  the  prisoner  and 
the  magbtrate;  for  it  would  be  absurd  to  suppose  that  a  confession 
is  rendered  less  autlientic  than  if  it  had  been  made  before  a  pri- 
vate individual,  by  being  made  in  the  presence  of  a  magistrate 
and  upon  a  regular  and  formal  examination,  (g)  And  it  has  been 
holden  that  the  minutes  of  the  solicitor  for  the  prosecution,  taken 
down  during  the  examination,  may  be  read  in  evidence  against 
him.  (A)  It  is  certainly  improper  to  take  the  declarations  of  the 
party  accused  upon  oath;  (t)  and  it  has  been  considered  that  if  it 
t)e  so  taken  it  cannot  be  received  on  the  trial;  (A;)  for  though  the 
admission  of  guilt  is  more  solemn^  yet  it  is  considered  not  to  be  so 
freely  made,  as  when  the  party  is  unsworn.  {I) 

As  we  have  seen  that  the  evidence  is  to  be  confined  to  the  points  When  evi- 
in  issue,  it  is  clear  that  the  prosecutor  can  adduce  no  proof  of  the  denceasto 
defendant's  general  character,  unless*  that  is  the  very  scope  of  the  ^^  ^dmissi- 
charge  against  him.  (l)  But  where  general  character  is  put  in  ble  for  the 
issue,  facts  relating  to  it  may  be  admitted,  (w)    To  this  rule  there  ^"T^"' ., 

-  -        -  ■■         _.  L   I         J 

(a)  1  Leach,  265.  3  East,  P.  C.  658.  (g)  2  Leach,  S5S.  637.  m^.  b.  2: 

l6)  1  Leach,  265^  n.  a.    2  East,  P.  c.  46.  s.  44.                              '  '      . 

C.  658.    Phil.  on.  Ev.  51.  (A)  2  Leach,  639. 

(c)  Ante  74,  5,  to  89.  as  to  Eza-  (i)  ^n^®  86.    Hawk.  b.  2.  c.  46.  s. 
mination.  37.     Bui  N.  P  242.  Williams,  J.  Evi- 

(d)  3  St.   Tr.  13,  151.    1  St.  Tr.  dence,  V.    Phil,  on  Ev.  51. 

89, 186,  964.    1  Hale,.  304.  Hawk.  b.  (k^  By  the  Editor  of   Hawkins. 

2.  c.  46.  s.  31.    Bac  Abr.  Evidence,  Hawk.  b.  2.  c.  46.  s.  17.'    Ante  86. 

U    Winiaros,  J.  Evidence,  V.  (/)  Ante  86. 

(e)  Ante  86.  (l)  Bui.  N.  P.  296.    Hawk.  b.  2.  c. 
CfJ   I  Leach,  202,  309,  310,  1.  46.  s.  206, 

Hawk.  b.  2.  c.  46.  s.  43.  Bui.  N.  P.         (m)  Hawk.  b.  2.  c.  46.  s.  205.    Bui. 
293.    Williams,  J.  Eyidence,  V.  N.  P.  296.    Peake  on  Ev.  7. 
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18  an  exception  in  the  case  of  an  indictment  against  an  individod 
as  a  common  barrator,  where  it  is  necessary  to  give  him  notice  of 
the  particular  facts  which  the  prosecutor  intends  to  establish,  (n) 
And  the  reason  of  this  rule  is  said  to  be  that  this  kind  of  proceed- 
ing is  usually  instituted  against  attorneys,  who  are  constantly  en- 
gaged in  the  lawful  management  of  suits;  and  it  might  be  very  dif- 
ficult to  show  the  distinction  between  that  conduct  and  the  encour- 
agement of  legal  disputation;  so  that  it  is  necessary  for  the  de- 
fendant to  know  what  circumstances  in  particular  it  is  intended 
to  object  against  him,  that  he  may  be  prepared  to  show  they  arose 
in  the  honourable  and  legitimate  exercise  of  his  profession,  (o) 
And  though  the  veracity  of  a  witness  may  be  impeached  by  exa- 
mination into  his  general  character,  no  investigation  can  be  allowed 
into  any  particular  fact,  because  he  cannot  be  supposed  to  be 
ready  to  explain  the  one,  though  be  ought  always  to  be  prepared 
to  defend  the  other,  (f)  And  it  is  a  general  rule  that  ho  one  can 
be  allowed  to  discredit  his  own  witness,  if  on  his  examination  his 
testimony  makes  against  him;  (q)  but  he  may  call  other  evidence 
to  disprove  the  facts  which  are  thus  adverse  to  the  side  it  is  his  aim 
to  establish,  (r) 

But  evidence  to  character  is  more  frequently  called  on  the  be- 
half of  the  defendant,  (s)  and,  in  doubtful  cases,  will  often  influ- 
[♦676]  ence  the  jury  to  an  acquittal,  {t)  .And  even*  where  the  defend- 
ant thus  opens  the  discussion,  the  prosecutor  can  ask  no  questions 
as  to  particular  facts,  but  must  confine  himself  simply  to  general 
reputation  and  character,  (u) 


Dcscrip.        Having  thus  considered  the  degree  of  evidence  which  the  pro- 

tton  of       secutor  must  adduce,  and  the  kind  he  is  at  liberty  to  bring  forward^ 

proof.        ^^  come  to  examine  the  two  descriptions  or  modes  oj  proof  iato 

which  all  legitimate  evidence  is  divided.    These  consist  either  cf 

^Driilen  documents  or  papers,  or  of  the  verbal  evidence  of  witnesses, 

given  in  open  court  in  the  presence  of  the  prisoner,  {w) 

1.  Written      The  descriptions  of  documentary  evidence  are  so  exceedinglj 

evidence,   numerous,  that  it  will  be  possible  only  to  notice  the  most  iropor- 

tant.    ^ese  are  public  documents  or  records — ^private  papers  in 

the  hajpFwriting  of  the  party  or  others— and  depositions  daly  taken 

before-E  magistrate. 

(n)  Hawk.  b.  2.  c.  46.  s.  205.%  fiuL  (r)  Hawk.  b.  2.  c.  46l  s.  209. 

N.  P.  296.    Peake  on  Ev.  7.  («)  6  St.  Tr.  8S2. 

(o)  Bui.  N,  P.  296.    Peake  on  Ev.  (/)  Peake,  Ev.  7,  8.  Phil.  Er.  7% 

r.  (u)  Hawk.  b.  2.  c  46.  s.  206.    BoL 

{p)  Bui.  N.  P.  296.    Hawk.  b.  2.  c.  N.  P.  296. 

46. ».  207.    PUil.  Kv.  104.  (w)  As  to  species  of  eridence,  1 

(y)  Hawk.  b.  2.  c.  46.  s.  208.    Has-  lieach,  501. 
tings'  Case  in  the  House  of  Lords. 
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Public  arts  of  parliament  will  always  sufficient] j  prove  them-  1.  Public 
selves,  and  the  production  of  the  printed  book  of  statutes  will  suf-  ^^^' 
fice;  but  private  acts  must  be  examined  with  the  roll  before  they 
can  be  given  in  evidence*  {x)  Proclamations,  addresses,  and  arti- 
cles of  war,  as  printed  by  the  king's  printer,  are  considered  as 
sufficiently  authenticated  by  their  mere  production,  (y)  And  the 
gazette,  if  produced,  is  sufficient  to  prove  any  acts  of  state  which  it 
contains,  (z)  but  not  any  thing  which  merely  respects  an  indivi- 
dual, (a)  And,  upon  the  same  principle,*  the  returns  and  muster  [*576] 
books  of  the  navy  office  are  evidence  of  the  death  of  a  party  who 
is  so  returned,  (h)  though  his  identity  must  be  established  by 
other  testimonies,  (c)  Corporation  books  proved  to  have  been 
regularly  kept  are  evidence,  though  not  kept  by  the  proper  officer, 
(d)  So  are  heralds'  books  and  the  minutes  of  a  visitation,  (e)  So 
the  daily  book  of  a  public  prison  is  sufficient  to  show  the  time  of  a 
prisoner's  discharge,  though  not  the  cause  of  his  commitment,  (/) 
or  the  log-book  of  a  man  of  war,  to  prove  when  a  ship  became 
part  of  her  convoy,  (g) 

Records  of  his  majesty's  courts  are,  in  all  cases,  sufficient  evi^ 
dence,  and  the  rolls  of  courts  which  are  not  of  record  when  they 
respect  the  interests  of  the  public.  (A)  But  as  these  are  the  pro- 
perty of  all  who  may  have  occasion  to  refer  to  them,  and  therefore 
cannot  be  removed,  examined  copies  of  them  may  be  produced 
and  proved  by  witnesses,  (i)  If  the  perjury  was  on  a  former  trial, 
the  record  of  the  prior  proceedings  must  be  made  up  and  an  office 
copy  proved,  and  the  minutes  of  the  former  trial  will  not  be  ad- 
missible in  evidence,  (fc)  And  on  a  prosecution  for  perjury  in 
an  affidavit,  the  original  must  be  produced  and  not  an  office  copy, 
({)  and  the  hand-writing  proved,  from*  which  evidence,  and  proof 
that  the  jurat  was  properly  attested,  identity  will  be  inferred,  (m) 
The  books  of  sessions  are  considered  as  public  books  which  every 
one  has  a  right  to  inspect,  and  the  defendant  may  have  a  rule  to  in- 
spect the  books  and  records  of  the  court  where  the  indictment*  was  [*d7T] 
preferred,  and  from  which  it  tvas  removed  by  certiorari  into  the 


(x)  Bui.  N.  P.  225.  Burn,  J.  Evi- 
dence,  11.    Dick.  Seas.  213. 

(y)  2  Leach,  593.  1  Ld.  Raym. 
282.  Burn,  J.  Bvidence,  II.  Dick. 
Seas.  213 ;  but  see  2  Campb.  44. 

(r)  2  Leach,  593.  5  T.  R.  436. 
Buro,  J.  Evidence,  II.  Dick.  Seas.  213. 

(a)  Id.  ibid.    Phil.  Ev.  188. 

lb)  1  Leach,  20.  Bui.  N.  P.  249. 
Burn,  J.  Evidence,  II.  Peake  on  Ev. 
79.    Dick  Sess.  213. 

(c)  3  Esp.  Rep.  19a  Burn,  J.  Evi- 
dence,  II.  Dick.  Sess.  213,  4.  Peake 
on  Ev.  79. 

id)  1  Stra.  93.  1  Leach,  393.  n.  a. 


(s)  1  Stra.  192.   1  Leacti,  393.  n.  a. 

(JJ  1  Leach,  392.  3  Bos.  &  Pul. 
188.  Bum,  J.  Evidence,  II.  Peake 
on  Ev.  79. 

(sr)  1  E^P-  Rep.  427.  Peake  Ev. 
79. 

(A)  10  Co.  Rep.  92.  Bum,  J.  Evi- 
dence, II.    Dick  Sess.  214. 

(i)  10  Co.  Rep.  92.  Cowp.  17  Bum. 
J.  Evidence,  II.  Phil,  on  Ev.  172. 

(k)  6  Mod.  168. 

(/)  3  Camp.  401.  1  Sch.  &  Lef 
232.    1  Stra.  126. 

(m)  1  Leach,  50. 
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King^s  Bench,  (n)  And  it  should  seem  that  a  justice  of  the  peace 
may,  by  rule  of  court,  be  compelled  to  produce  on  the  trial  and 
give  a  copy  of  the  origioal  inionnatioii  aod  proceedings  before 
him.  (o)  But  a  court  of  equity  will  not  make  an  order  in  sup- 
port of  an  indictment  against  a  bankrupt  for  not  surrenderiag  in 
due  time,  that  the  clerk  of  the  commission  attend  at  the  Old  Bai^ 
ley  with  the  proceedings,  the  creditors  not -concurring  in  the  pro- 
secution, {p)  The  records,  thus  authenticated,  are  conckuivc 
against  those  who  are  parties  to  them^  and  therefore  a  conYiction 
of  a  parish  for  not  repairing,  is  for  ever  after  evidence  of  their  lia- 
bility to  repair,  (q)  But  they  will  not  be  conclusive  against  any 
other  persons,  and,  therefore,  an  accessary  may  dispute  the  guilt 
of  his  principal,  notwithstanding  the  record  of  bis  conviction,  (r) 
2.  Private  When  deeds  or  papers  which  it  is  material  to  obtain  on  the  trial, 
!!»^^T^"^*  are  in  the  hands  of  a  third  person,  the  proper  course  to  obtain  them 
is  by  serving  him  with  a  subpoena  duces  tecum,  requiring  him  to 
appear  and  produce  them.  (^)  A  witness  thus  subpoenaed  is  bound 
*"^f^^^^  to  attend,  though  it  may  be  a  question  for  the  consideration  of  the 
Mine.  "^^  J^^S^  whether  he  ought  to  produce  the  documents  to  which  the  pro- 
cess refers;  and  in  case  of  disobedience  he  will  be  liable  to  an  at- 
tachment or  an  action  for  damages,  (t)  But  if  the  paper  would 
subject  him,  or  in  case  of  an  attorney,  his  client,  who  entrusted  him 
with  the  document,  to  any  criminal  prosecution,  the  court  wiU  not 
compel  him  to  produce  it.  (u)  * 
[*578]  When  the  papers  are  in  the  hands  of  the  defendant  himself,*  or 
his  attorney,  he  cannot  be  compelled  to  bring  them  forward  or 
furnish  evidence  against  himself,  even  though  he  should  hold  it  in 
hia  hands  in  court;  for  nemo  tenetur  seipsum  accusare.  {w)  There- 
fore, in  a  criminal  information  or  indictment,  or  action  for  penalties, 
a  rule  cannot  be  obtained  to  inspect  corporation  books  or  the 
statutes  and  archives  of  the  university  of  Oxford,  in  order  to  afibrd 
evidence  against  a  member,  (x)  and  it  is  an  established  rule  that 
a  bill  for  discovery  is  not  sustainable  in  equity,  if  it  call  upon  a 
party  to  disclose  facts  tending  to  criminate  .him,  or  in  case  of  a 
married  woman,  her  husband:  (y)  and,  therefore,  where  a  bureau 
was  delivered  for  the  purpose  of  repairs  to  a  person  who  discovered 
money  in  a  secret  drawer,  which  he  converted  to  his  own  use,  as 
this  amounted  to  a  felony,  a  bill  against  the  party  for  a  discovery 


(n)  1  Wils.  340.     1  Bla.  Rep.  39. 
TiiM.  596. 

(0)  1  Stra.  126.    Barnes,  468.  Tidd. 
596.  n.  d. 

(p)  1  Atk.  221. 

(g)  Peake,  N.  P.  219. 

(r)  1  Leach,  288.    Dick.  Seas.  2 14, 

5. 

(«)  Phil,  on  Ev.  214.    See  Form, 
post,  lust  vol. 

(1)  9  East,  473.    Phil,  on  Ev.  215. 
3  Burr.  1687,  post. 


(u)  Phil,  on  Ev.  215.  3  Burr.  Eep. 
1687.    9  East,  485. 

(to)  Id.  Ibid.  4  Burr.  2489.  1 
Leach,  299,  300.  n.  a.  2  T.  R.  SOL 
Loft  321.  1  Wils.  239.  1  Bb.  R^p. 
37,  39,  351.  2  Ld.  Raym.  937.  9 
East,  485. 

(x)  1  Wils.  239.  1  Bla.  R.  37,  45. 
35L  2  Stra.  1005.  1 T.  R.  6B9.  n.  c 
3T.  R.  142.    Tidd,  5  Ed.  598. 

(y)  8  Ves.  J.  405.  11  Vci.  J.  525. 
16  Ves.  J.  59. 
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of  the  facts  was  held  demurrable;  {z)  and  the  defendant's  adoption 
of  this  demorrer  affords  no  legal  inference  of  the  troth  of  the  fact 
charged  in  the  bill,  (a)  In  case  the  defendant  is  thus  in  posses* 
sion  of  evidence  which  it  is  supposed  will  be  favourable  to  the 
prosecution,  he  should  be  served  with  a  notice  to  produce  them, 
lo  order  to  enable  the  prosecutor  to  give  parol  notice  of  their  con- 
tents, (b)  For,  in  this  respect,  there  is  no  diflerence  between  civil 
and  criminal  proceedings;  for  as  the  same  reason  exists  in  both, 
the  same  course  may  be  adopted,  (c)  And,  according  to  the  same 
analogy,  it  is  sufficient  that  the  notice  Aonid  be  served  on  the 
agent  or  attorney  of  the  prisoner,  (d)  Therefore,  on  an  informa- 
tion  for  composing  and  publishing  a  libel  in  anewspaper,  notice  must 
be  given  to  the  defendant*  to  produce  the  original  manuscript,  the  [*579] 
printer  having  returned  it  (o  him.  (e)  The  object  of, this  proceed- 
ing is  not  to  raise  any  presumption  of  criminality  against  the  de- 
fendant in  case  he  does  not  produce  the  document;  (/)  but  in  order 
to  entitle  the  prosecutor,  if  the  defendant  declines  to  produce  the 
paper,  to  give  the  next  best  evidence  of  its  contents  of  which  the 
case  will  allow;  and,  therefore,  on  proof  of  regular  service  of 
the  notice,  be  may  either  read  an  examined  copy  or  supply  the 
defect  by  the  testimony  of  witnesses,  (g)  It  is  not,  however^  ne- 
cessary to  give  this  notice  in  cases  where,  from  the  very  nature  of  > 
the  prosecution,  the  defendant  is  charged  with  the  possession  of  the 
particular  instrument;  as  in  an  indictment  for  stealing  a  bill  of 
exchange,  parol  evidence  may  be  given  of  its  contents  without  any 
notice  to  produce  the  original;  {h)  so  we  have  seen  that  is  not 
necessary  where  the  defendant  has  swallowed  the  note  alleged  to 
be  a  forgery:  {%)  and  where  a  prisoner  accused  of  high  treason  had 
shown  to  a  witness  (be  paper  containing  the  treason^Ie  matter 
charged  in  the  indictment,  bis  evidence  respecting  its  contents  was 
admitted,  {k) 

When  a  aeed  is  brought  forward  in  evidence,  unless  it  is  up- 
wards of  thirty  years  old,  its  execution  mtist  be  proved  by  one  of 
the  subscribing  witnesses;  (i)  but  where  there  was  no  subscribing 
witness,  or  he  cannot  be  found,  or  denies  any  knowledge  of  the 
transaction,  (m)  or  at  the  time  was  under  some  legal  disability  to 
give  evidence,  (n)  or  where  the  name  of  a  fictitious  person  was 


i 


z)  8  Ves.  J.  405.  300.    Phil,  on  Kv.  217. 

a)  16  Ves.  J.  59,  64.  (h)  1  U-ach,  294.    2  East,  P.  C. 

(A)  2  T.  R.  201,  2.    Pcake,  Rep.  675.     Phil,  on  Ev.  217,  8. 

75,  (*)  14  East,  276.    Ante,  567. 

(c)  2  T.  R.  202.    14  East,  276.    1  (h)  6  St.  Tr.  229.     1  Leach,  300. 

Lcacb,  297,  300.  in  notis. 

(J)  2  T.  R.  203.   3  T.  R.  306.  Phil.  (/)  1  Leach,  175.  Phil,  on  Ev.  233, 

on  Er.  217.  4. 

(<f)  Peake,  Rep.  75.                         \  (m)  Peake,  N.  P.  146.  3  Esp.  Rep 

CfJ  16  Ves.  J.  59, 64.  173.    2.Campb.  635, 

(S)  3  T.  R.  201,  2,  3.    1  Leach,  (n)  Phil,  on  Ev.  238. 
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inserted,  (o)  the  execation  may  be  proved  by  other  evidence.  This 
[^580]  maj  be  either  by  a  party  actually  present;  (p)  by  the  admissiott* 
of  the  party  indicled;  or  by  proof  that  the  signature  is  in  the  hand* 
writing  of  the  party  by  whom  it  professes  to  have  been  written,  (f ) 
This  last  speciefs  of  evidence  is  applicable  to  so  many  cases,  espe- 
cially those  of  forgery,  that  it  is  important  to  notice  the  kind  of 
proof  by  which  hand-writing  is  either  to  be  disproved  or  establish- 
ed. Undoubtedly,  in  such  a.  case,  the  best  evidence  which  can  be 
given  is  that  of  a  person  who  actually  saw  the  papers  written;  and, 
there(pre,  this  ought  to  be  procured,  whenever  it  is  actually  ia 
existence.  But  when  this  is  not  the  case,  evidence  of  a  person 
acquainted  with  the  hand-writing  of  the  party  may  be  received  to 
establish  or  to  overthrow  the  identity  of  that  produced  in  evi- 
dence, (r)  The  belief  of  those  persons,  however,  who  are  sworn 
on  sucli  an  occasion,  must  rest  on  some  intelligible  foundation;  as 
either  having  actually  seen  the  party  write,  or  having  received 
letters  from  him  which  bear  his  signature,  {s)  And  the  latter  may 
^  indeed  frequently  be  more  powerful  than  the  former;  for  die  mere 

circumstance  of  having  seen  the  party  write,  perhaps  at  a  consider- 
able distance  of  time,  cannot  bring  so  strong  a  conviction  to  the 
mind,  as  the  habit  of  receiving  and  answering  letters,  which  may 
amount  to  a  moral  certainty  of  the  identity  both  of  the. person  and 
the  signature.  But  it  may  be  collected  from  the  reversal  of  the 
attainder  in  the  case  of  Algernon  Sydney,  that  the  evidence  of  a 
person  who  has  merely  occasionally  seen  the  supposed  writing  of 
the  party  in  endorsements  upon  bills,  will  not  now  be  admitted  ia 
evidence,  (i)  And  it  is  to  be  observed  that  the  witness,  in  giving 
his  opinion  as  to  the  identity  of  the  hand-writing,  ought  to  speak 
[*581J  solely^  from  the  impression  which  the  similarity  makes  upon  his 
mind;  and,  therefore,  where  a  witness,  on  such  an  occasion,  states 
as  a  ground  of  his  belief  that  the  defendant  has  forged  other  deeds, 
that  evidence  cannot  be  admited;  (ti)  and  where,  on  the  other  hand, 
he  thinks  the  writing  like  the  prisoner's,  but  declines  a  positive 
opinion  because  he  does  not  believe  him  capable  of  the  crime  in- 
tended to  be  proved  against  him,  the  former  part  will  be  received 
in  evidence,  without  the  latter,  (w) 

Considerable  doubt  seems  to  have  existed  respecting  the  admissi- 
bility of  a  mere  comparison  ofliomdrVDriiing^  where  no  witness  has 


(o)  Peake,  N.  P.  23.  («)  1  BU.  Hep.  384.    Peake,  Er. 

)  Com.  Dig.  Evidences.  102.    App.  XXI.    Fitzg.  195.   Phii 


t 


9)  Peake,  N.  P.  146.    Phil.  Ey.  Ev.239,  241,  245.    WiUiano,  J,  Eti- 

238.  deuce,  V. 

(r)  4  St.  Tr.  453.    6  St.  Tr.  69,  (0  3  St.  Tr.  802.    PhU.  Ev.  240.  8 

279.     1  Burr.  642.   4  BU.  Cora.  358.  Harg.  St.Tr.4n. 

Bui.   N.   P.  236.    Williams,  J.  Evi-  («)  Peake,  Ev.  103.  n.  c.    Peake, 

dence,  V.    Phil,  on  Ev.  239.   Peake,  N.  P.  142. 

on  Ev.  102,  3.  (w)  Peake,  Ev.  App.  XXII. 
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seen  the  party  write,  or  has  received  letters  authenticated  with  bis 
signature.  From  the  reversal  of  the  attainder  of  Algernon  Sydney, 
this  kind  of  proof  seems  to  be  altogether  illegal,  (or)  But  it  is 
difficult  to  conceive  why  papers,  the  authenticity  of  which  is  ques- 
tionable, should  not  be  compared  with  others  that  are  admitted 
to  be  genuine;  unless  it  be  urged  that  the  inference  must  be  de- 
duced from  a  general  character,  and  not  from  particularinstances, 
which  may  be  artfully  selected,  or  viewed  through  the  medium  of 
other  circumstances  which  may  produce  a  fanciful  resemblance. 
The  courts  have  therefore  suffered  the  introduction  of  evidence 
arising  from  long  acquaintance  with  the  writing  of  the  party, 
though  not  from  actual  correspondence,  )vhen  the  witness  forms 
his  judgment  from  authentic  documents,  and  when,  from  the  anti- 
quity of  the  writing,  it  is  impossible  to  procure  any  more  certain 
testimony.  Thus,  where,  in  order  to  establish  a  modus,  it  is  ne- 
cessary to  prove  the  writing  of  a  person  who  is  deceased,  in  his 
book,  the  evidence  of  one  who  has  examined  the  parish  registers 
in  which  his  name  is  frequently  written,  has  been  allowed  to  prove 
the  identity  of  the  signature,  (y)  and*  there  is  no  difference  in  this  [*582] 
respect  between  civil  and  criminal  proceedings,  {z)  It  is  now, 
however,  clear  that  the  evidence  of  a  third  per8<9b  to  prove  merely 
from  his  own  skill  and  practice  that  the  same  individual  wrote  two 
distinct  papers,  ought  to  be  rejected,  (a)  Nor  will  such  witness 
be  rendered  competent  by  having  seen  the  party  write  since  the 
commencement  of  the  prosecution,  if  called  to  give  evidence  in 
his  favour.  (6)  But  it  has  been  holden  that  a  person  employed  to 
detect  forgeries  may  be  called  to  state,  whether,  in  his  opinion,  the 
hand  produced  in  court  is  a  natural  or  a  disguised  mode  of  writing, 
though  not  to  draw  any  inference  respecting  the  identity  of  the 
party  by  whom  it  was  written,  (c) 

With  respect  to  the  cases  in  which  particular  documents,  when 
produced,  will  be  evidence,  we  may  observe,  that  whenever  an  .in- 
strument is  the  very  subject  of  the  prosecution,  it  cannot,  except  in 
the  instance  of  forgery,  be  given  in  evidence,  unless  it  be  properly 
stamped,  according  to  the  provisions  of  the  legislature,  because  the 
paper  is  not  valid  to  the  end  which  it  purposes;  and  the  stamp  acts 
prohibit  the  offering  it  in  evidence,  (d)  Thus,  to  support  an  in- 
dictment on  43  Geo.  III.  c.  58.  s.  1.  for  feloniously  setting  fire  to 
a  house  with  intent  to  defraud  the  insurers,  an  unstamped  memo- 
randum indorsed  on  a  stamped  policy  effected  by  deed,  is  not  ad- 


(*)8Harg.  St.  Tr.  471.    6  Harg.  45  9  53  ace.    4T.  «.49r.    Bui.  N. 

St.  Tr.277,  279.    4  Bla.  Com.  358.  p.  * 236.    Williams,  J.  Evidence,  V. 

Hawk.  b.  2.  c  46.  s.  52.  cont 

•    (y)  Bill.  N.  P.  236.  Peakc,  Ev.  104.  (S)  Peake,  N.  P.  1 5. 

(0  4  Esp.  Rep.  144.  (c)  4  Esp.  Rep.  117, 145.  Phil.  Ev. 

(a)  1  Esp.  Rep.  14.    4  Esp.  Rep.  248. 

144.    Peake,  Ev.  Appx.  xl.  Phil.  Ev.  (rf)  1  Taunt.  95.    Pcake,  N.  P.  167. 

245.    Peake,  N.  P.  40.  Hawk.  b.  2.  c,  2  Leach,  1007. 
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miasible  in  erideoce.  (e)  And  it  has  been  boldea  that  oo  a  prose- 
eutioB  foooded  on  the  7  Geo.  HI.  c.  50.  s.  1.  which  makes  it  a 
capital  offence  for  any  person  employed  in  receiving  letters,  to  se- 
crete any  letter  containing  a  bank  note,  or  any  warrant  or  draA  for 
the  payment  of  money,  it  is  not  competent  to  the  prosecutor  to 

[*58S]  give  in  evidence  an  instrument  on  unstamped*  paper,  where  the 
stamping  was  necessary  to  render  it  valid.  (/)  But  such  a  writ- 
ing may  be  produced  for  collateral  purposes,  (jg)  Or  where  the 
act  requiring  the  stamp  does  not  eipressly  prohibit  the  reading 
the  instrument  in  evidence,  and  therefore,  if  the  prisoner  be 
indicted  for  stealing  a  letter  in  which  it  was  folded,  it  may  be 
brouj^t  forward  to  fix  him  with  having  purloined  tht  letter:  (A) 
and,  in  an  informatimi  for  a  libel  in  one  newspaper,  a  copy  of  ano- 
ther newspaper  though  unstamped,  may  be  read  in  evidence  to  show 
the  intent  and  malice  of  the  defendant,  (t)  And  this  rule  re- 
specting the  necessity  of  a  proper  stamp,  seems  to  have  been  denied 
in  cases  of  forgery;  for  it  has  been  repeatedly  decided  that  a  ficti- 
tious instrument  may  be  given  in  evidence,  which  the  prisoner  in- 
tended to  pass  for  a  valid  one,  though  no  stamp  has  been  affixed  of 
a  legal  denomination  or  value,  (fc)  But  on  the  other  hand,  it  has 
been  solemnly  resolved  that  a  defendant  cannot  be  convicted  of 
stealing  exchequer  bills  as  such,  when  the  instruments  taken, 
though  apparently  good,  were  invalid  from  an  informality  in  issu- 
ing &em.  (I)  The  reason  of  this  distinction  seems  probably  to  be, 
that,  in  case  of  stealing,  the  instrument  is  averred  to  be  that  which 
it  professes,  and  if  it  turn  out  to  be  something  different,  the  indict- 
ment  will  not  be  supported;  but,  where  forgery  is  imputed,  the 
writing  is  treated  as  fictitious  on  the  fase  of  the  proceedings,  and 
the  averments  are  sustained  if,  on  the  face  of  it,  it  purports  tQ  be  a 
valuable  instrument,  (m)  In  the  former  case,  but  little  mischief 
can  arise  to  public  justice,  while  a  protection  is  afforded  to  the  re- 

[^584]  venue;  but  in  the  latter,  where  the  prisoner  has  to  frame  the*  paper 
on  which  he  may  be  convicted,  nothing  could  be  more  dangerous 
than  to  allow  him  to  escape  from  the  punishment  of  defrauding  in* 
dividuals,  merely  because,  at  the  same  time,  he  had  contrived  to 
defraud  the  public.  It  must  be  observed,  however,  that  in  the  be- 
fore mentioned  case  of  the  King  v.  Gillson,  (n)  five  of  the  eleven 
judges  were  of  opinion,  that  the  unstamped  policy  was  admissible 
in  evidence  in  support  of  the  indictment,  for  feloniously  burning 


(e)  1  Taunt.  95.    2  l^ach,  1007.  (i)  Peake,  N.  P.  75, 

(/)  3  Bos.  &  Pul.  311.    Phil.  Ev.  (k)  1  Leach,  257, 8  notis.  2  Leach, 

273.  703,   1010.    2  East,  P.  C.  955,  6.     1 
(g)  3  B.  &  P.  316.    Phil.  Ev   272,  Taunton,  99, 100.  Phil,  on  Et.  272;  3. 

274.  3Campb.  454.     15  East,  449,  1  New  Rep.  5. 
455.    Peake,  Rep.  75.    1  Taunt.  101.  (/)  2  Leach,  954. 

(A)  3  Bos.  and  Pul.   316.    1  East,  (m)  1  New  R.  5. 

P.  C.  Add.  XVII.    2  Leach,  900—  (n)  1  TauHt.  102.    Ante,  582. 
1013,  n.  a.    Phil,  on  Ev.  274. 
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tiie  house  with  intent  to  defraud  the  insurers;  and  thai,  according 
to  the  judgment  of  the  court  in  Reculist's  case,  (o)  the  regulations 
in  the  stamp  acts  were  meant  onij  to  prevent  the  instrument  from 
being  admissible  in  evidence  for  any  civil  purpose,  and  not  to  affect 
the  administration  of  the  criminal  law,  and  therefore  it  may  still  be 
questionable  whether,  in  any  criminal  case,  the  want  of  a  proper 
stamp  should  be  allowed  as  an  objectioji. 

Letters  and  papers  found  in  the  custody  of  a  person  indicted  for 
high  treason,  may  be  read  on  his  trial,  to  prove  any  overt  act  of 
rebellion,  though  not  laid  themselves  as  any  part  of  the  overt  acts, 
on  which  the  crown  intends  to  rely,  (p)  And  letters  forwarded  to 
the  enemies,  to  communicate  treasonable  information,  and  inter- 
cepted, may  also  be  read  in  evidence,  {q)  But  some  evidence 
must  first  be  given  according  to  the  rules  we  have  already  stated, 
that  the  papers  brought  forward  in  court  are  in  the  hand-writing  of 
the  prisoner,  (r)  And  letters,  which  though  directed  to  the  de- 
fendant have  never  been  in  his  possession  cannot  be  admitted  in 
evidence  against  him.  (s)  Where  perjury  is  assigned  upon  an 
answer  in  Chancery,  the  original  must  be  produced,  and  a  copy 
will,  not  be  sufficient;  (/)  but  it  will  suffice  to  prove"^  the  hand-  [*585] 
writing  of  the  defendant  and  of  the  master,  without  any  further 
evidence  of  the  oath  or  the  signature,  (u)  And  in  an  indictment 
for  perjury  committed  upon  a  trial,  the  postea  is  good  evidence 
that  the  investigation  took  place^  in  order  to  introduce  the  assign- 
ment of  the  false  deposition*  (v) 

The  third  description  of  written  evidence  consists  of  depositions  3.  Deposit 
regularly  taken  before  a  magistrate.  We  have  already  seen  in  what  ^^br^u^" 
way  these  examinations  ought  tq  be  taken  and  certified  by  virtue  Magistrate 
of  the  statutes  of  Philip  and  Mary,  {w)-  bc^fore  the  prisoner  is  bailed 
or  committed:  (x)  we  have  now^  therefore,  only  to  inquire  in  what 
cases  they  can  be  given  in  evidence.     It  scenes  that  the  statutes 
which  authorize  the  justices  to  take  them  extend  only  to.  cases  of 
manslaughter  and  felony;  and  therefore  they  are  not  admissible  in 
case  of  a  mere  misdemeanour,  or  for  publishing  a  libel,  or  in  any 
civil  action,  information,  or  appeal,  (y)     So  in  cases  of  high  and 
petit  treason,  the  examination  cannot  be  given  in  evidence,  because 
the  offence  is  not  within  the  jurisdiction  of  the  justices,  and  is  not 

(o)  2  Leach,  70S,  6,  7.    See  alao  (w)  1  Leach,  50.   ^2  Burr.  1189.    3 

Pbil.  Ev.  272,  3.  Mod  116.     Hawk.  b.  %  c.  46.  «.  5a 

(p)  4  St.  Tr  440,  7.    6  St.  Tr.  63.  (v)  1  Stra.  163.    Ha.wk.  b.  2.  c.  46. 

1  Hurr.  642     Hawk.  b.  2.  c.  46.  s.  55,  s.  57. 

(f/)  1  Burr.  642.    Hawk.  b.  2.  c.  46.  (w)  1  &  2  Ph.  &  M.  c,  13.  s.  4.    2                  ^ 

8.  56.  &  3  Ph.  &  M.  c.  10. 

(r)  1  Burr.  642.    Hawk.  b.  2.  C.46.  (x)  Ante,  74  to  88.    See  observa- 

8.  55.  tion?  on  this  species  of  Evidence.    1 

(»)  1  Leach,  235.    2  Leach,  820.  Leach,  501.                                         * 

(t)  1  Stra.  126     3  Campb.  401.     1  (y)  5  Mod.  163.  1  Salk.  281.  Comb. 

Scho.  &  Let*.  232.    Bui.   N.  P.  293.  358.     1  Ld.   Riym.  729.  ST.  R.  710, 

Hawk.  b.  2.  c.  46.  722,  3.    Hawk.  b.  2.  c,  46.  s.  19. 

Crim.  Laic.  vol.  i.  3  e 
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named  in  the  ads  of  Philip  and  Mary;  (z)  and  by  the  oonuwm 
law  no  one  coold  be  convicted  upon  such  documentary  evidence.(o) 
Bat  on  an  indictment  for  the  latter  offence,  they  may  be  admitted 
to  prove  the  defendant  guilty  of  murder,  of  which  we  have  teen  he 
may  be  convicted,  (b) 
in  order  to  make  the  depotitiona  admissible  evidence  in  cases 

P^586]  where  the  magistrate  is  diuy  authorised  to  take  them,*  it  must  be 
clearly  shown  that  the  witness  is  either  dead,  (c)  unable  to 
travel,  (d)  or  kept  away  by  the  defendant's  contrivance,  (e)  or  that 
he  cannot  be  found,  (/)  so  that  there  is  no  possibility  of  obtaining 
his  attendance.  They  must  also  have  beeu  duly  taken  according 
to  the  requisitions  of  the  statute,  in  the  presence  of  the  defend- 
ant, (g)  on  the  oath  of  the  accuser  and  witnesses,  (&)  and  reduced 
into  writing:  (i)  in  which  case  they  will  be  admissible,  althoof^ 
the  witness  was  not  at  the  time  apprehensive  of  approaching  dissoln- 
tion.  (k)  And  where  the  testimony  of  a  person,  under  apprehen- 
sion of  immediate  dissolution,  has  been  taken  by  a  magistrate  in 
the  absence  of  die  party  indicted,  though  it  canoot  be  read  as  an 
examination  under  the  statute^  it  may  be  received  as  a  dying  deela* 
ration  with  the  same  degree  of  authority  as  if  made  to  a  private 
individual.  {I)  And  the  information  of  an  accomplice  duly  taken, 
may,  in  case  of  his  death,  be  read  in  evidence  against  the  pri- 
soner, (m)  though  it  will  not  be  conclusive,  unless  corroborated 
by  other  testimony,  {n)  And  it  is  not  necessary  that  the  deposi- 
tions should  be  signed  by  the  witness,  (o) 

By  the  1  &  2  Ph.  &  fit.  c.  13.  s.  15,  the  coroner  is  required 
to  take  the  depositions  of  witnesses  on  an  inquisition  of  death,  and 

[f587]  certify  it,  togedier  with  the  proceedings,*^  to  the  judges  at  the 
assizes.  Under  this  provision  the  coroner  ought  to  take  evidence 
in  favour  of  the  party  accused,  as  well  as  against  him,  for  the  in- 
quiry is  not  90  much  like  the  deliberation  of  a  grand  jury  on  a  bill 
of  indictment,  as  an  inquest  of  office  to  ascertain  bow  the  deceased 


Xz)  2  Hale,  28^  6.  Post.  S37. 
HiawK.  b.  2.  c.  46.  a,  16.  aec.  1  Ld. 
RayTn.'407.  cont, 

(a)Ktl5S.  1  Hale,  505.  2Hde, 
52. 

(d)  1  Leadi,  457.   JPost.  104.  337. 
(c)  Ante,  31.    1  Kel.  55.    I  Lev. 

ISO.  Salk.  281.  1  Hale,  335,  586. 
2  Hale,  52,  120,  284.  1  Leach,  12. 
2  Leach,  854.  Hawk.  b.  2.  c.  46.  a. 
15.  Bui.  N.  P.  242.  Williama,  J. 
Evidence,  V. 

<<0Ante,81.  Kel  55.  2  Hale,  52, 
284.  1  Hale,  305,  586.  Hawk.  b.  2. 
€.'46.8.  15.  WiUiamsi  J.  Evidence, 
V. 

(e)  Ante,  81.    Kel.  55.  Post.  337. 


Hawk,  b,  2.  c.  46.  s.  15.    WlUiaiiis, 
J.  Evidence,  V. 

(/)  Ante,  81.  Bui.  N.  P,  2S9. 
Hawk.  b.  2  c.  46.  s.  18. 

Or)  1  Leach,  502,  3.n.a.  2  Leaidi* 
561.    5  Mod  163. 

(h)  1  Hale,  586.    Dalt.  J.  c.  164. 

(f )  1  Leach,  309.  But  see  1  Leadi, 
202.  if  evidence  to  the  contivry  be 
given. 

(h)  1  Leach,  458. 

(/)  1  Leach,  361, 503.    3  T.  R.  713. 

(fR)  Ante,  82,  3.  1  Leach,  12. 
Hawk.  b.  2.  c.  46.  s.  25. 

(fi)  1  Leach,  12. 

(o)  1  Leach,  458.    2  Leach,  854 
PhiKET.  163.' 
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oame  to  receive  those  injuries  which  proved  mortal,  (p)  The  exa-^ 
minations  thus  taken  will  be  sufficient  evidence  in  ease  the  wit- 
nesses are  dead,  unable  to  travel,  beyond  sea,  or  kept  out  of  the 
way  by  the  contrivance  of  the  par^  to  whom  their  testimony  is  - 
adverse,  {q)  And  it  seems  that  they  differ  from  those  taken  before 
justices  in  diis  respect,  that  they  are  admissible  thoiq^  taken  in  the 
id)sence  of  the  prisoner;  because  the  coroner  is  an  officer  appointed 
on  the  behalf  of  the'  public,  and  will  be  presumed  to  have  acted 
properly  in  all  matters  within  his  jurisdiction,  (r)  But  they  can- 
not be  received,  though  the  witnesses  are  dead,  unless  it  is  proved 
that  they  were  signed  by  the  coroner,  (s) 

Before  either  of  these  species  of  deposition  can  be  received,  evi* 
dence  must  be  given  that  they  are  the  identical  papers  taken  before 
the  justices  or  coroner  without  alteration,  (t)  And  they  may  be 
nsed  as  well  on  the  part  of  the  defendant  as  against  him,  to  de* 
stroy  the  credit  of  any  witness  for  the  prosecution,  by  showing  that 
he  varies  from  .the  statement  he  made  before  the  magistrate,  (u) 
For  one  of  th^  principal  objects  of  the  legislature  in  passing  the 
statutes  of  Philip  and  Mary  was,  to  enable  the  judge  and  jury  on 
the  trial  to  estimate  the  veracity  of  a  witness  by  the  consistency  of 
the  evidence  be  delivers,  and  we  have  therefore  seen  that  the  de<» 
fendant  has  a  power*  of  compelling  the  production  of  the  ezami*  [*588] 
nation,  (v) 


We  come  now  to  consider  the  second,  and  by  far  the  most  usual  ^^9^1^^^ 
and  important,  description  of  evidence  in  criminal  proceedings.  In  ^^^'^^<^^' 
the  consideration  of  this  subject  we  shall  examine — ^who  may  be 
called  as  witnesses — ^how  their  attendance  may  be  compelled,  and 
expenses  defrayed — what  questions  they  may  be  required  to  an- 
swer— and  how  their  examination  by  both  parties  is  to  be  con** 
ducted. 

It  is  a  general  rule  that  all  persons  may  be  witnesses  who  are  i.  who 
tupMe  of  understanding,  and  may  be  presumed  to  feel,  the  obli-  "\^y  ^ 
gations  incurred  by  a  solemn  appeal  to  the  Almighty.    Wc  have,  ^^*^'^*'**'- 
therefore,  here  only  to  inquire  who  are  inadmissible  witnesses, 
either  from  their  inabililr  to  comprehend  the  former,  or  from  their 
supposed  liability  to  slight  and  disregard  the  latter. 

But  here  we  must  premise,  that  there  are  two  kinds  of  excep- 
tions to  witnesses,  to  their  competency  and  their  credibiliiy,  the  first 


Ua& 


I)  1  Leach,  43.    1  Hale,  415.    2  («)  2  Uach,  770.  1. 

e,  60.    Phil.  Ev.  166,  (1)  Kel.  55.  Foat.  337.  Hawk.  b.  % 

ig)  1  Kel.  55.    Sir  Tfao.  Jon.  53.  1  e.  46.  s.  15.    Phil  Ev.  162,  5. 

Vtv.  180.  PhiL  Ev.  165.  Dick.  SeSa.  («)  Ante,  81,  2.    2  St.  Tr.  622  to 

Sir.  ear,  644,  W,  651.    Hawk.  b.  2.  c, 

(r)  3  T.  R.  713,  722.    Bui.  N.  P.  46.  a.  22.    Phil.  Ey.  164. 

242.  PhD.  Ev.  165, 6.  (v)  Ante,  88,  9. 
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ofwliich  only  comes  at  preacnl  under  our  coBBdcratkn.     Eaccp- 
tions  to  the  eredii  of  a  witness  are  such  as  do  boI  at  all  disable 
him  from  being  sworn,  but  merelj  aflfect  the  degree  irfbdief  which 
the  jurjr  will  give  to  his  evidence.  («)   ObjeetioBs  to  the  campdcMj^ 
of  a  witness  go,  on  the  other  hand,  to  prove  that  he  cannot  he 
sworn  at  all,  on  account  of  some  inherent  incapaci^  or  defect,  (x) 
Thas,  in  the  case  of  kindred,  no  relationship,  except  that  of  hus- 
band and  wife,  can  disqualify  a  man  from  being  examined,  tliov^ 
it  maj  induce  such  a  suspicion  of  partiality,  as  greatly  lo  lessen 
[*569]    the*  value  of  the  evidence  he  may  deliver,  {y)  So  whm  a  person 
admits  himself  to  have  sworn  falsely  on  the  same  affidr,  and  attri- 
butes it  to  the  persuasion  of  the  defendant,  such  an  admisaon  does 
not  render  the  witness  incompetent,  though  it  may  evince  him  to 
be  wholly  unworthy  of  credit  (z)     In  many  cases  a  person  may  be 
credible  where  he  is  not  competent,  and  competent  whc^  be  is 
not  credible,  (a)    And,  therefore,  where  in  acts  of  Paiiiamest 
directing  convictions  before  justices,  this  word  ^^  credible'^  is  in- 
troduced, it  bean  no  precise  or  legal  signification,  but  the  magis- 
trate is  to  judge,  like  the  jury  on  a  trial,  how  far  tht  witness  is 
sufficiently  to  be  believed,  to  warrant  the  conviction.  (6)     We 
shall  hereafter  have  occasion  to  notice  some  other  cases,  where 
interest  affects  the  credit  without  destroying  the  competency;  but 
the  nice  shades  of  distinction  in  the  degree  of  belief,  are  mere 
matters  of  fact  fo  be  left  to  the  jury,  and  are  infinitely  too  subtle 
and  numerous  to  become  the  object  of  general  inquiry,  (c) 
Inability  to      Inability  to  understand  the  obligations  of  an  oath,  is  the  first  ob- 
T  *d^th     J®^**^"  ^*  *^^''  notice,  to  the  competency  of  a  witness.     For  this 
ineaniii^     reason  a  person  insane  cannot  be  admitted  to  be  sworn,  while  he 
of  an  oath  is  in  that  condition,  (d)     But  be  may,  if  he  sufficiently  recover  the 
by  intocy,  y^e  of  bii  understanding  in  a  lucid  interval,  (e)  though  it  may  be 
of  intel-      f either  difficult  to  decide  what  degree  of  intellect  will  be  requisite 
lects.  on  such  an  occasion.  (/)     However,  it  is  certain,  that  a  person 

deafemd  dumb  from  bis  birth,  and  who  understands  the  meaning  of 
signs,  and  has  a  due  sense  of  moral  obligation,  may  be  examined, 
[*590]    and  a  person^  accustomed  to  converse  him  may  be  sworn  to  inter- 
pret the  tokens  he  uses  in  his  replie8.(g) 


(w)  2  Hale,  276.     1  Burr.  414.    1 1  (d)  Co.  Lit.  6.  b.  2  Hale,  278.  Hawk. 
East,  209.     Burn,  J.   Evidence,  HI.  b.  2.   c  46.  8.160.    Com.  Dig^.  Test- 
Williams,  J.  Evidence.   I.      Peake,  nioigne,  A.  1.    Phil.  Er.  8. 
Ev.  124.  n.  h.    4  Ed.  138.  n.  li.  (c)  2  Hale,  278.    Com.  Dig.  Test- 
er) M.  ibid.  moigne,  A.  1.     Phil.  Ev.  8. 
Oj)  2  Hale,  276.  (/)  2  Hule,  278. 
,    (r)  1 1  East,  309.  (^)  1  Leach,  408.    Hawk-  b.  2.  c. 
(a)  1  Burr.  417.  46.  s.  163.    Williams,  J.  Evidence,  I. 
(A)  I  Burr.  418     Pcake,  Ev,  124.  Phil.  Ev.  8.    See  form  of  Oath.    1 
n.  h:    4  Ed.  138.  n.  h.  Leach,  408,  post. last  vol. 
fc)  2  Hale,.  1>77. 
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This  want  of  discretion  is  the  true  reason  why  the  evidence  of 
very  young  children  has  been  rejected.  (A)  Formerly,  indeed,  the 
age  of  nine  or  ten  years  was  6xed  on  as  determining  the  age  when 
children  may  be  witnesses,  (i)  But  it  now  seems  to  be  settled, 
upon  better  principles,  that  the  ability  of  the  child  to  feel  the  ob- 
ligation of  an  oath  is  the  criterion  by  which  his  competency  to  , 
take  it  is  to  be  decided.  ( j)  And,  therefore,  a  child  under  seven 
years  of  age  has  been  examined  upon  oath,  when  he  appeared  to 
understand  its  nature,  (fc)  while,  on  the  other  hand,  the  evidence 
of  a  person  of  full  years,  who  has  no  sense  of  future  retribution, 
will  be  rejected,  (i)  It  was  once  thought  that  where  the  party 
immediately  injured  •  was  an  infant  of  tender  years,  the  parents 
of  the  child  might  be  admitted  to  state  the  account  he  had  given 
of  the  transaction  immediately  after  it  had  taken  place,  and  that 
the  infant,  might  be  examined  though  not  sworn;  (m)  but  both 
these  ideas  are  now  rejected;  and  it  is  fully  established  that  if  the 
infant  is  of  <iompetent  discretion,  he  may  be  sworn,  however 
young;  and,  if  not,  no  evidence  whatever  can  be  given  respecting 
his  assertions,  (n)  But,  in  the  latter  case,  rather  than  there  should 
be  a  failure  in  public  justice,  the  judge  may  put  off  the  trial,  and 
order  the  child  to  be  properly  instructed  in  the  interval,  (o) 

The^  obligation  of  an  oath  upon  which  all  evidence  must  be  thus  incompe- 
given,  arises  from  the  sanctity  of  an  appeal  to  God,  and  the  dread  |^"^^  ^"  , 
of  future  punishment;  and,  therefore,  depends  on  a  belief  of  their  o/mfideV 
existence.  '  Those  persons,  therefore,  who  either  from  the  weak-  ty. 
ness  of  their  capacities,  or  their  ignorance,  have  no  idea  of  these    [^591] 
awful  sanctions,  or  from  erroneous  speculations  deny  them,  cannot 
be  admitted  to  bear  testimony  in  a  court  of  justice,  (p)     In  very 
ancient  times,  however,  Jews  seem  to  have  been  sworn  upon  the 
Old  Testament  alone,  (9)  though  Lord  Coke,  who  was  singularly 
severe  to  all  who  professed  a  different  religion,  maintains  the  con- 
trary, (r)     It  was,  however,  formerly  considered  that  one  who  be- 
lieved neither  the  Old  nor  the  New  Testament  was  incapable  of 
being  admitted  to  give  evidence,  because  he  could  not  be  properly 
sworn  upon  either,  (s)     After  the  revolution  a  more  liberal  mode 
of  thinking  began  to  prevail;  and,  at  length,  after  solemn  argu- 


(A)  Hawk.  b.  2.  c.  46.  s.  160.  Com. 
Dig.  Tcstmoijjnc,  A.  1.  Phil.  Ev.  8. 

(/)  2  Stra.  700.  1  East,  P.  C.  442. 
1  Hals,  302.    Phil.  Ev.  8. 

(j)  2  Hale,  278.  1  Leach,  110. 199. 
1  East,  P.  C.  443.  Bui.  N.  P.  293. 
Hawk.  b.  2.  c.  46.  s.  161.  Williams, 
J.  Evidence,  I.    Pliil.  Ev.  9. 

{k)  1  Leacli,  199.  1  East,  P.  C. 
441  to  444.  Peake,  Ev.  137.  u.  g. 
4  Ed. 

(/)  1  Leach,  430. 

(»/0  2  Hale,  278,  9.  Rul.  N.  P.  293. 


(n)  1  Leach,  110,  199.    Phil.  Ev.  9. 

(o)  1  Leuch,  430. 

(/>)  Co.  Lii.  6.  b.  2  Hale,  279.  1 1 
East,  311.  Hawk.  b.  2.  c.  46.  s.  148. 
Hill.  N.  P.  292.  nurn,  J.  Evidence, 
HI.     Williams,  J.  Evidence,  T. 

(9)   2  Hale,  279.    Gilb.   Ev.   145 
1  \A,  Raym.  282.  per  Ld.  Mansfield. 
1  Co^T).  389.    Hawk.  b.  2.  c.  46.  s. 
153. 

(r)  2  Inst.  479.  4  Inst.  279.  3  Inst. 
165.  and  see  7  Co.  17.  a. 

(0  Hawk.  b.  2.  c.  46.  s.  143. 
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menls,  itiiasbeea  conplclely  settled,  thai  wImr  a  pencNibdiefcf 
ID  a  SopreoK  Being,  and  in  the  dispeasatiao  oTmrafdi  asd  pmiili 
mcnts  in  a  future  leene  of  eiisleDce,  be  may  be  twora  accofdiag 
to  tfae  cemDODiet  of  bis-oiro  religion,  botrcrer  widelj  tb^  muj 
diflfer  froo  those  established  in  Ei^and.  (I)  A  MahoiiietaB, 
therefiire,  may  be  sworn  on  the  Akoran,  («)  a  Gentoo  accordiogto 
the  modes  of  his  eoontiy,  («)  and  a  Seotcb  covenantor  after  the 
[*S92]  mode  of  that  description  of  sectaries,  (w)  And,  hence  it  fiiUowi,* 
that  when  aperson  al>oat  to  be  sworn  is  examined  on  his  vamdit 
as  to  his  coDtpeteacy,  he  is  not  to  be  intervogaied  as  to  ins  parties- 
lar  opinions,  but  only  whether  he  believes  in  a  God,  and  a  stale  «f 
future  retribution,  (x) 

To  this  mle  «bere  is  an  exception  in  Aecase  of  the  people  call- 
ed Ottakersj  which,  at  first  sight,  may  appear  rather  to  deviate 
fiom  this  charitable  principle.  Their  affinnation,  though  admit- 
ted in  all  civil  cases,  is  uniformly  rejected  in  proceedings  sobataa- 
tially  criminal,  (y)  And  in  the  construction  of  this  principle,  it 
has  been  decided,  -that  an  aflfirmation  is  not  admissible  in  an  ap- 
peal of  murder,  (z)  a  motion  for  an  information  on  a  misdemean- 
our, {a)  or  exhibiting  articles  of  the  peace.  (6)  But  if  a  motion 
be  made  to  the  court  against  a  Quaker,  his  aflSrmation  may  be 
read  in  his  own  exculpation,  though  not  to  prove  the  innocence  of 
others,  (c)  And  whene  the  object  of  the  proceeding  is  of  a  civil 
nature  it  may  be  received  though  the  forms  are  tecbuically  crimi- 
nal, as  in  a  motion  for  an  attachment,  (d)  and  action  on  a  penal 
statute,  (e)  Still,  however,  he  is  subject  to  considerable  hanlahip 
in  consequence  of  his  conscientious  scruples,  for  if  he  is  indicted 
for  treason  or  felony  he  can  call  no  witnesses  in  his  defoiceof  the 
[*69S]  same*  religious  persuasion,  because  the  statutes  which  require 
witness  to  be  sworn  for  the  defendant  (/)  contain  no  exceptioD  in 


(01Atk.2l.  lWil».84.  Willes, 
538.  1  Co«p.  388.  1  Leach,  54. 
Hawk.  b.  2.  c.  46.  8.  149,  150,  151. 
Bui.  N.  P.  292.  2  Hale,  279.  Burn, 
J.  Evidence,  III.  Williama,  Jk  Eri- 
dence,  I.  Com.  Uig.  Testmoi^ne,  A. 
2.  Dick.  Seas.  198.  Peake»  £v.  141. 
Phil.  Ev.  11. 

(u)2Stra.  1104.    1  Leach,  54. 

(v)  1  Atk.  21.  1  Wila.  84.  Willes, 
538 

(w)  1  Leach,  412,  498. 

(x)  Peake  N.  P.  11.    Phil.  Ev.  11. 

(y)  7  &  8  W.  HI.  c.  34.  s.  6.  22 
Geo.  II.  c.  46.  a.  37.  1  Cowp.  291.  2 
Burr.  1117.  WiUcs.  292.  n.  b.  Hawk, 
b.  2.  c.  46.  8. 158, 9.  Burn,  J.  O^ths, 
lU.  Williams,  J.  Quakers,  L  Peake 
on  Ev.  158.    Phil,  on  Ev.  13, 14. 

(z)  2  Stnu  856.  1  Cowp.  392- 
Hawk.  b.  2.  c.  46.  s.  159.    Com.  Dig. 


Testmoigne,  A.  3.  Bum,  J.'  Oatha^ 
IIL  WilUam^  J.  Quakers,!.  38txa. 
872. 

(a)  2  Burr.  1117.  Hawk.  b.  2.  c 
46.  a.  159.  Com.  Dig.  Testmoigne^ 
A.  3.  Bum,  J.  Oatbs,  IIL  WiUiam^ 
J.  Quakers,  I. 

(6)  1  Stra.  5S7.  Hawk.4>.  2.  c.  46. 
8.159.  Com.  Dig.  Testmoirne,  A3> 
Bum,  J.  Oaths,  111.  WiJliaiiis,  J. 
Quakers,  L    Phil.  Ev.  14. 

(c)  Andr.  201,  n.  1  Cowp.  392. 
2  Burr.  1 117.    Willea,  303.  n.b. 

(d)  2  8tra.  1219.  Andr.  300.  1 
Cowp.  394.  Willea,  292,  n.  b.  1 T.  ft. 
266.  4  T.  K.  317.  ace  2  Stim.  94& 
Com.  Dig.  Testmoigne,  A.  3. 

(e)  Cowp.  382.  Com.  Dig.  Test- 
moigne,  A.  3.    Phil.  Ev.  13. 

(yj  7  &  a  W.  &  M.  c.  3.  s.  L  1 
Ann.  St.  2.  c.  9;  8. 3. 
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his  favour,  {g)  It  has,  indeed,  been  regarded  as  a  kind  of  ano- 
maly by  Lord  Mansfield,  that  While  we  admit  the  testimonies  of 
savages  and  heathens,  we  refuse  that  of  those  who  so  nearly  ap- 
proach ourselves  in  religious  opinions,  (h)  But  the  true  solution 
of  the  difficulty  appears  to  be,  that  the  latter  acknowledge  them- 
selves to  stcear,  and  only  differ  in  the  mode  of  binding  themselves 
by  the  same  solemnities;  and,  on  the  other  hand,  though  Ihe  affir- 
mation of  a  Quaker  is  in  truth  a  solemn  appeal  to  heaven,  he  him- 
self refuses  to  consider  it  as  an  oath;  for,  if  he  thought  it  so,  the 
principles  of  his  faith  would  compel  him  to  refuse  it  as  much  as 
the  ordinary  form;  and  it  is  the  impression  on  the  mind  of  the  wit- 
ness, which  is  to  be  regarded.  Tlie  difference  is  that  the  heathen 
considers  himself  as  sworn,  the  Quaker  regards  all  swearing  as 
unlawful,  (i) 

It  has  been  said  that  persons  excommunicated  by  the  ecclesiasti-  Escomms' 
cal  courts  are  not  competent  witnesses,  because  they  are  supposed  '^■^^^^^^ 
to  be  excluded  from  the  influence  of  religion:  Q)  but  even  before  ^ 
the  recent  statute  this  matter  would  probably  have  been  otherwise 
determined,  because  excommunication  is  only  analogous  to  out- 
lawry in  a  personal  action,  which  has  no  power  to  disqualify  a 
man  from  giving  evidence,  (fe^ 

The  larger  class  of  disqualifying  circumstances,  however,  arise, 
not  from  inability  to  understand  the  nature  of*  an  oath;  but  from  [^594] 
a  supposed  liability  to  swerve  from  the  truth,  which  the  law  so 
violently  presumes  as  altogether  to  reject  the  witness.  This  may 
arise  either  from  connection  and  interest  in  the  event,  which 
will  involuntarily  sway  the  mind  to  give  a^  different  colouring  to 
facts  which  it  views  through  a  peculiar  medium;  orfrom  the 
consequences  of  legal  infamy. 

The  only  natural  relation,  however,  which  the  law  regards  as  Relation- 
destroying  competency,  is  that  of  husband  and  wife;  for  no  other  ^bip- 
tie,  however  intimate,  can  render  testimony  inadmissible,  (i)  This 
relation,  from  its  peculiar  nature,  as  absorbing  the  legal  existence 
of  the  woman,  is  an  absolute  bar  to  the  admission  of  any  evidence 
either  for  or  against  each  other;  for  the  allowance  of  the  first 
would  induce  partiality,  and  that  of  the  latter  provoke  dissen- 


is)  Cowp.  391. 

(A)  Ck)wp.  388. 

(f)  Quakers  consider  all  swearing 
illegal,  in  consequence  of  our  Savi- 
oura  exhortation  in  Tth  chap.  Mat- 
tbeVy  y,  37.  **  J  say  unto  yo^i  swear 
not  at  .^11.'*    Paley,  i.  vol,  194. 

(J)  2  Bulst.  255.  BuL  N.  P.  292. 
3  Bii'  Com.  102. 

{h)  1  Hale,  303.  Co.  Lit  6.  b.  2 
Hale,  VST.    Hawk,  b,  2.  c.  46.  s.  107. 


Phil.  Ev.  11,  12.  By  53  Geo.  III.  c. 
127.  excommunication  was  discon- 
tinued, except  in  certain  cases,  an  1 14 
those  cases,  the  3d  section  enacts  that 
parties  excommunicated  shall  incur 
no  civil  disabilities. 

(/)  2  Hah',  276.  Sayer,  45.  Co. 
Lit.  6.  b.  1  Hal^,  3'>3.  Bui.  N.  P. 
287.  Hawk.  b.  2.  c.  46.  s.  77.  Wil-. 
liams,  J.  Evidence,  I.  Dick.  Sess. 
203.    Phil.  Ev.  37. 
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sion.  (m)  And  parties,  thus  connected,  are  not  allowed  to  give 
any  evidence  which  may  even  tevd  to  criminate  the  other;  and, 
therefore,  on  an  indictment  for  bigamy,  the  first  wife  cannot  be 
admitted  to  prove  her  marriage  with  the  defendant,  because  he  is 
her  legal  husband;  (n)  but  the  second  may,  after  the  first  marriage 
lias  been  proved,  for  her  marriage  was  never  valid,  {o)  £o  a  feme 
covert  cannot  be  asked  a  question  on  a  trial  to  contradict  what  her 
husband  has  sworn,  which  may  subject  him  to  a  prosecution  for 
perjury,  (p)  And  where  several  persons  are  jointly  indicted,  the 
wife  of  oUe  of  them  cannot  be  produced  as  a  witness  either  for  or 
[=^595]  against  the  others,  (q)*  And  this  rule  will  not  be  relaxed,  even 
though  the  other  party  should  consent  to  the  admission,  (r) 

To  this  rule,  however,  there  are  some  exceptions,  which  either 
do  not  fall  within  its  principle,  or  are  justified  by  necessities  which 
supersede  it.  Thus,  where  a  woman  has  been  forcibly  married, 
she  may  be  admitted  as  a  witness  against  the  delinquent,  in  a  pro- 
secution on  the  statute,  because  there  is  no  validity  in  a  contract 
obtained  by  violence;  but  if  she  were  forcibly  taken  away  and 
afterwards  consented  to  the  marriage,  she  will  not  be  a  competent 
witness;  (s)  and  a  lawful  wife  is  a  good  witness  against  her  hus- 
band in  case  of  violent  injuries  to  her  person,  (t)  So  she  is 
allowed  in  common  practice,  to  exhibit  articles  of  peace  against 
him;  and  may  file  an  afiidavit  for  an  information  on  his  endeavour 
to  take  her  away  by  force  after  a  deed  of  separation  between 
them,  (ti)  And  her  dying  declarations,  where  be  is  suspected  of 
having  murdered  her,  may  be  read  in  evidence  on  his  trial,  (v)  It 
has  also  been  said,  ti^at  she  may  be  admitted  as  a  witness  against 
him  on  an  indictment  for  high  treason,  because  the  duty  of  alle- 
giance due  to  the  crown,  supersedes  every  private  obligation,  (w) 
but  the  contrary  seems  to  be  the  stronger  opinion,  (x) 
Interest  in      There  is  no  rule  respecting  which  more  contrariety  of  opinion 

the  Event. 


(m)  Co.  Lit.  6.  h.  R.  T.  H.  264.  2 
Strji  1095.  2Kol.  Al)r  686.  1  Hale, 
301.  2  Hale,  279.  2  T.  R.  265.  4 
T.  R.  67a  5  Esp.  R<;p.  107.  Hawk, 
b.  2.  c.  46.  s.  70.  Bui,  N.  P.  286. 
Com.  Dig.  Testmoigne,  IJ.  2.  Burn, 
J.  Evidence,  HI.  WiHIams,  J.  Evi- 
dence,  I.  Dick.  Seas.  202.  Peake, 
Ev.  173.     Pi»i1.  Ev.  37. 

(ti)  Sir  Thos.  Ruym.  1.  4  St.  Tr. 
754.     Phil.  Ev.  40. 

(o)  Bui.  N.  P.  287.  1  Hale,  693. 
1  E.^.st,  P.  C.  469.  Hawk.  h.  2.  c.  46. 
8.  72-  Phil.  Ev.  41.  Burn.  J.  Evi- 
dence, III     Williams,  J.  Evidence,  I. 

(/>)  2  T.  R.  268. 

(q)  5  Esp.  107.    2  Slra.  1095. 

(r)  U.  T.  H.  264. 

(»)R.T  11.83.  5  St.  Tr  456.  1 
Hale,  301, 661.  Bui.  X,  P.  286.  Hawk. 


b.  2.  c.  46.  s.  78.    Co.  Lit.  6.  b.  n.  6. 
Phil.  Ev.  40,  1.    ' 

(I)  R.  T.  H.  83.  Hut.  115  1  St. 
Tr  388.  265,  209.  366.  1  Hnle,  301. 
1  Stra.  633.  Hawk.  h.  2.  c.  46.  s.  77. 
1  East,  P.  C.  4.54.  Bui.  N.  P.  287. 
Com.  Dig"  Testmoigne,  B.  2.  1  Bla. 
Com.  44o.  Burn,  J.  Evidence,  Ilf. 
Williams,  J.  Evidence,  I.  Dick.  Sess. 
202,  3.     Peak.  Ev  173.     Phil,  Ev.  41. 

(w)  1  Burr.  543.  Bui.  N.  P.  287. 
Hawk.  b.  2.  c.  46.  s.  80  Bum,  J. 
Evidence,  111.  Williatns,  J.  Evidence, 
I.     Phil.  Ev.  41. 

(v)  1  Leach,  500.  1  East,  P.  C. 
357.     Phil.  Ev.  41. 

(ti;)  Brownl.  47.  Bui.  X.  P.  286. 
Pfaice*  Ev.  173. 

(.r)  1  Hale,  301.  Hawk.  b.  2.  r. 
46.  .*«.  82.     Phil.  Ev.  41. 


OF  TBE  EVIDEHCE.  409 

lias  ariseO)  than  as  the  degree  of  interest  which*  destroys  the  com*  [^596] 
petencj  and  (bat  which  goes  only  to  affect  the  credit  of  a  witness. 
Bat  it  .seems  now  to  be  settled,  diat  except  where  the  interest  ap- 
pears on  the  very  face  of  the  oroceedings,  and  a  conviction  or 
acquittal  must  necessarily  be  advantageons  or  prejudicial  to  the 
witness,  no  interest  can  in  cases  substantially  criminaLdestroy  his 
competence,  however  it  may  affect  his  credit  (y)  Thus,  even 
where  a  woman  was  called  to  give  evidence,  whose  husband  lay 
under  sentence  of  death,  and  she  expressed  her  belief  that  the  con- 
Tiction  of  the  prisoner  would  be  the  means  of  her  husband's  pardon, 
she  was  regarded  as  competent  (z)  So  a  man  who  has  laid  a  wager 
on  the  event  of  a  prosecution,  may  still  be  examined  as  a  witness, 
the  objection  only  affecting  his  credibility,  (a)  And  the  testimony  of 
the  party  injured,  unlike  that  of  tbe  plaintiff  in  civil  actions,  is 
constantly  admitted  in  evidence;  because  he  cannot,  in  any  future 
suit,  derive  any  advantage  from  the  record  of  conviction;  {b)  nor 
will  the  right  of  the  prosecutor  to  costs,  in  case  of  a  removal  by 
certiorari,  disqualify  him  from  being  sworn  as  a  witness,  (c)  And 
persons  who  are  entitled  to  a  reward  or  the  restoration  of  goods  on 
the  conviction  of  the  offender,  are  constantly  swoni  to  prove  him 
guilty;  for  otherwise  scarcely  any  delinquent  could  be  brought  to 
Justice,  and  the  object  of  the  legislature  wi>uld  retard  instead  of 
advancing  the  end  they  intended  to  promote,  (d)  So  if  an  indict* 
ment  be  preferred  against  a  county  for  not  repairing  a  bridge,  and 
the  only  question  be  whether  it  is  in  repair,  men  of  the  county  are 
good  witnesses  not  only  on  the. general  principle,  but  because  it  is 
equally  desirable*^  to  every  man,  that  the  bridge,  for  convenience  [^597] 
of  passage,  should  be  repaired  when  it  is  necessary,  as  that  the 
county  should  not  be  put  to  an  unnecessary  chai^;  so  that  they 
are  indifferent,  being  equally  concerned  on  both  sides  of  the  ques- 
tion, (e)  And  by  statate  I  Ann,  st.  1.  c.  18.  s.  13.  inhabitants  of 
the  county,  &c.  are  made  good  witnesses,  when  the  question  is 
whether  the  persons,  &c.  are  obliged  to  repair. 

The  only  cases  in  which  exceptions  have  been  admitted  to  these 
rules  are  those  of  perjury  and  foi^ery.  With  respect  to  the  former 
of  these  offences,  it  was  formerly  thought  that  the  party  aggrieved  by 
the  deposition  alleged  to  be  false,  could  not  be  sworn  on  tbe  trial, 
even  though  the  record  of  conviction  could  not  be  given  in  evidence 


{y)  1  Leach,  132,  314.  and  id.  n.  a.  dence,  III.    Dick.  Sen.  203. 

4  East,  572,  580,  582.    2  New.  Rep.  (</)  3  Esp.  Rep.  68    Peake,    N. 

90.  P.  217.    1  Eflp.  Rep.  169.    1  l.each, 

z)  1  Leach,  132,  3.  132,  314^  n.  a.    2  Esp.  K.  P.  712. 

)  1  Stra.  652.     1  M.&  S.  11.  Peake,  Ev.  167,  8.  in  notis.    Hawk. 

lb)  4  East,  581,  577.  n.  b.  1  Camp.  b.  2.  c.46.  s.  122.  Barn,  J.  Evidence, 

9, 151.    Peake,  Ev.  146.    Phil.  Ev.  IIL    Dick.  Seas.  203, 4. 

54.  («)   1   Vent.  351.    6  Mod.   307. 

(<r)  10  Mod.  193.    Burn,  J.  Evi.  Gilb.  L.  Ev.  129.    Peake,  Ev.  169. 

Crim.  Law.                      vol.  i.  S  f 
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10  his  favour  on  any  future  occasion.  (/)  But  it  seems  now  to  be 
fully  settled  that  the  party  in  question  is  competent,  (g)  even 
without  showing  that  he  has  satisfied  the  judgment  obtained  against 
him  in  the  cause  in  which  the  .perjury  was  committed,  for  the  con- 
viction of  the  defendant  founded  on  hb  evidence  is  no  groond  of 
subsequent  relief  even  in  equity,  {h) 

In  the  case  of /org'ery,  however,  it  is  still  certain  that  the  party 
by  whom  the  instrument  purports  to  be  made,  cannot  be  called  to 
prove  it  fictitious,  if  he  would  be  liable  to  l»e  sued  on  it  if  genuine, 
or  if  he  would  be  deprived  of  any  claim  upon  another  by  its  being 
established  to  be  valid,  (i)  This  rule,  from  its  very  principle, 
does  not  apply  where  the  party  whose  signature  is  foi^d,  has  no 
[*598]  iDdividoal  interest  in  the  paper;  and,  therefore,  the  cashiei^  of  the 
Bank  of  England  may  be  called  to  proVie  a  note,  purporting  to  be 
signed  by  him  as  such  agent,  to  be  a  forgery;  (fc)  and  the  drawer 
of  a  bill  is  a  competent  witness  to  prove  that  the  name  of  the 
payer  endorsed  thereon  is  a  forgery.  ({)  So  where  the  bank* 
ers  of  a  witness  have  paid  a  check  foiled  in  his  name,  and  af- 
terwards discovering  the  fraud  have  omitted  to  debit  him  with 
the  payment,  he  may  be  sworn  to  disprove  his  signature,  (m) 
And,  where  a  receipt  is  forged  in  order  to  defraud  a  debtor 
who  had  actually  paid  the  money  to  his  creditor,  the  latter 
may  be  called  to  prove  the  document  fictitious,  (tr)  Sq  also  one 
whose  voucher  is  forged  by  alterations  for  the  purpose  of  im- 
posing on  a  third  person  with  whom  he  had  no  dealings,  and  to 
whom  lie  could  on  no  ground  be  responsible,  is  the  proper  witness 
to  prove  that  it  is  not  authentic,  (o)  So  the  supposed  testator  of  a 
foiled  will,  if  living,  will  be  a  good  witness  against  the  party  in- 
dicted of  foi^ery.  (p)  But  it  has  been  somewhat  strangely  decided 
that  the  executor  of  a  will  posterior  in  date  to  the  alleged  forgery, 
is  not  a  sufficient  witness;  for  it  is  difficult  to  conceive  what  in- 
terest he  can  have  in  the  event  of  the  trial;  as  the  will  in  which 
he  is  named  executor  is,  at  all  events,  the  only  one  which  is  availa- 
ble, (q)  It  seems,  however,  that  on  an  indictment  for  personating 
the  holder  of  stock,  the  real  owner  may  be  admitted  to  give  evi- 


(/)  2  Stn.  1043, 1104.  1  Salk.  283. 
Peake,  N.  P.  12.    B  T.  H.  265,  360. 

1  Esp.  Rep.  97-    Hawk.  b.  2.  c.  46.  s. 
118.  . 

(^)2Stn.  1230.  4  Burr.  2255.  4 
East,  581.  1  Stra.  595.  Peake,  Ev. 
146.  n.i.  PhiLEF.  55.  Williams,  J. 
Evidence,  1. 

(A)  4  East,  5T2,  577^  in  notts.  4 
Burr.  2255.    Phil.  Bv.  55. 

(»)  4  East,  582.  1  Leach,  8.  2 
Leacb,  634,  987.  Hardw.  331.  3 
Salk.  172.    2  East,  P.  C.  993, 4,  5,  6. 

2  New  R.  87.    Bum;  J.  Evidence,  I. 
Williams,  J.  Evidence,  III.    Peake, 


Ev.168,9.    Phil.  Ev.  55, 

(k)  1  Leach,  311.  2  East,  P.  C. 
1001. 

(0  1  Leach,  332.  3  Bast,  P.  C. 
996. 

(m)  1  Lewih,  48.  3  Bast,  P.  C 
999. 

(fi)  3  East>  P.  C.  lOOa  Mod.S38w 
Bui.  N.  P.  289 

(e)  3  East,  P.  C.  1000.  1  Leach, 
333.  n.  (a) 

(p)  1  Leach,  99, 450.  3  Bait.  P.  C. 
1001. 

(V)  1  Uach,  26.    3  Bart;,  P.  C. 

995. 
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dence.  (r)    And  tbe  maker  of  a  note,  purporting  to  be  payable  on 

demand  at  a  particular  banker's  may  be  examined  to  prove  the 

place  where  it  was  originally  made  payable,  on  an  indictment 

against  a  subsequent  holder  for  altering  the  place,  in  order  to  give 

i^  currency,  (s)    And,  in  all  cases,  the  individual  interested  may   [*^599] 

become  a  competent  witness  by  producing  a  release  from  the  party 

to  whom  he  would  be  liable  in  case  the  instrument  were  valid,  (t) 

And  it  is  said  that  if  the  party  who  wishes  to  call  a  witness  tender 

a  release  to  him,  and  he  refuse  to  accept  it;  or  if  a  witness  having 

an  apparent  claim  do  so,  and  it  is  accepted,  he  may  afterwards  be 

examined  on  the  trial,  (u) 

The  inability  of  a  witness  to  give  evidence  on  the  ground  of  in-  in^«™y* 
Jaimy^  formerly  arose  from  two  sources;  a  conviction  of  certain  of- 
fences, and  the  infliction  of  certain  penalties.  Some  crimes  there 
were  of  which  a  mere  conviction  of  any  description  properly  evi^ 
denced,  was  also  sufficient  as  it  is  at  present,  to  render  the  cri- 
minal infamous;  such  as  attaint  of  false  verdict;  (w)  conspiracy;  (x) 
perjury  and  subornation  of  perjury;  (y)  priemunire;  {z)  forgery 
under  the  statute  5  Eliz.  c.  14;  (a)  piracy,  (6)  and  every  descrip- 
tion of  felony  and  treason,  (c)  So  also  conviction  of  fraud  in 
gaming,  (d)  barratry,  (e)  and  bribing  a  witness  to  absent  himself 
when  summoned  to  attend.*  (/)  It  was  also  held  that  the  pun-  L  ^^J 
ishroents  of  mutilation,  tumbrell,  whipping,  branding,  and  pillory, 
had  the  isame  effect  for  whatever  crimes  they  might  be  inflicted,  {g) 
But  it  is  now  determined,  on  better  principles,  that  it  is  the  crime 
and  not  the  punishment  which  destroys  the  competency  of  a  wit- 


(r)  1  Leach,  434, 438.  2  Eatt,  P. 
C.S97, 

(•)  2  Taunt  328. 

0)  1  Leach,  150,  155, 214.  2  East, 
1002,  3.  Williams,  J.  Evidence,  L 
PhU  Ev.  64. 

(tt)  1  Dougl.  139, 149.  3  T.  B.  77. 
Peake,  Ev.  174,  5.  Append,  xlvi. 
Phil.  Bv.  65. 

(v)  Co.Lit.  6.  a.  2  Hale,  277.  Com. 
Diff.  Testmoigfne,  A.  5.  Bac.  Abr. 
Eiodence,  A.  6.  Bui.  N.  P.  291. 
Burn,  J.  Evidence,  lU.  Williams,  J. 
£Tidence,  L    Dick.  Sess.  199. 

(x)  Co.  Lit.  6.  a.  b.  2  Hale,  277. 
1  Leach,  442.  Peake,  Ev.  140.  Com. 
Dig.  Testmoigne,  A.  5.  Bac  Abr. 
Kindence,  A.  6.  BuL  N.  P.  291. 
Bum,  J.  Evidence,  HI.  Williams,  J. 
Evidence,  L    Dick.  Sess.  199. 

(y)  Sir  Tho.  Raym.  32.  Co.  Lit.  6. 
b.  2  Hale,  277.  Peake,  Ev.  140. 
Phil.  Ev.  14,    Com.  Dig.  Testmoigne, 


A.  5.  Bui.  N.  P.  291.  Bac.  Abr. 
Evidence,  A*  6.  Bum,  J,  Evidence, 
UL  WiUiams,  J.  Evidence,  I.  Dick. 
Sess.  199. 

(s)  Co.  Lit.  6.  b.  2  Hale,  277.  Com. 
Dig.  Testmofgne,  A.  5.  Bui.  N.  P. 
291.  Bac.  Abr.  Evidence,  A.  6.  Burn, 
J.  Evidence,  III.  Williams,  J.  Evi- 
dence, I.    Dick.  Sess.  199. 

(a)  2  East,  P.  C.  1003.  Co.  Lit  6. 
b.  2  Hale,  277.  Com.  Dig.  Test- 
moigne,  A.  5.  Bui.  N.  P.  291.  Bac. 
Abr.  Evidence,  A.  5.  Burn,  J.  Evi- 
dence, ni.  Williams,  J.  Evidence,  I. 
Dick.  Sess.  199. 

(b)  Id.  ibid. 

(c)  Id.  ibid.    Willes,  666,  7. 
^cQ  9  Ann,  c  14.  s.  5. 
[e)  2  Hale,  277.    PhU.  Ev.  15. 

)  Fortes.  208.     Phil.  Ev.  15. 
r)  Co.  Lit.  6.  b.  2  Hale,  277.  Cora. 
Dig.  Testmoigne,  A.  5.    Bac.  Abr. 
Evidence,  A.  o.    Dick.  Sess.  199. 


41IS 


OF  THE  BTIDENCE. 


ness.  {h)  If,  therefore,  a  man  be  actually,  set  on  the  pillory  for  ^ 
crime  not  infamous,  as  for  a  riot  or  a  libel,  his  competency  will 
not  be  affected;(i}  while,  on  the  other  hand,  if  he  be  found  guil^ 
of  any  of  the  offences  regarded  in  that  light,  it  will  be  entirely  de- 
stroyed, though  he  were  not  sentenced  to  any  ignominious  pe* 
nalty.  {k)  At  the  present  day,  therefore,  a  conviction  of  any 
description  of  treason  and  felony,  or  of  any  species  of  the  cruiie* 
fahij  whether  barratry,  conspiracy,  perjury  or  other  crime,  will 
incapacitate  the  party  conyicted  from  giving  evidence,  while  it 
continues  in  force  tvithout  regard  to  the  punishment  inflicted.  (I) 
So  also  will  fraud  in  gaming,  (m)  and  bribing  a  witness  not  to  gire 
evidence,  (n)  Anciently,  a  person  found  guilty  of  petty  larceny, 
was  disabled  from  becoming  a  witness,  (o)  but  this  is  now  altered 
by  an  eqsress  legislative  provision,  (p)  So  it  was  formerly 
doubted  whether  persons  excommunicated  were  competent  wit- 
nesses, but  a  recent  statute  declares  that  they  shall  be  admisai- 
[*601J  ble.  (9)  So*^  persons  outlawed  in  a  personal  action,  are  compe- 
tent witnesses,  (r)  But  though  persons  under  these  disabilities 
are  rendered  incapable  of  msJung  oath  against  or  in  favour  of 
others,  their  affidavits  may  be  received  in  their  own  exculpation*  (s) 
On  principle  it  should  seem  that  in  general  the  objections  to  a  wit- 
ness on  account  of  his  having  committed  a  crime,  particularly  if 
not  penury,  ought  rather  to  affect  his  credibility  than  his  compe- 
tency; for  though  a  person  may  be  proved  on  his  own  showing  or  by 
other  evidence  to  have  committed  a  crime,  it  does  not  follow  thait 
he  can  never  afterwards  feel  the  obligation  of  an  oath,  {t) 
How  to  be  In  order  to  urge  the  disability  against  the  witness  with  effect,  it 
proved.  |^  necessary  to  prove  the  record  Of  the  judgment  as  well  as  con- 
viction, (ti)  For  the  sentence  must  be  produced  as  well  as  the 
conviction,  lest  any  objection  should  have  defeated  it  in  arrest  of 


(A)  Willes,  666.  Co.  Lit  6.  b.  n. 
1.  3WU8. 18.  2Salk.690.  5  Mod. 
75.  Fortes,  209.  1  Leach,  442,  3. 
Phil.  Ev.  15,  16.  Bui.  N.  P.  392. 
Com.  Dig.  Testmoigne,  A.  5.  Bac. 
Abn  Evideuce^  A.  6.  Williams,  J. 
Evidence,  I.    Dick.  Sets.  199. 

(i)  3  Lev.  426.  5  Mod  75.  Com. 
Dij?.  Testmoigne,  A.  5.  Fortes.  209. 
Hawk,  b.  2.  c.  46.  s.  102.  Peake,  Ev. 
J41.    Phil.  Ev.  16. 

(ib)  2  Salk.  690.  1  Leach,  442.  10 
St.Tr.42.  Peake,  Ev.  141.  Bui.  N. 
P.  292.  Phil.  Ev.  16.  Hawk.  b.  2.  c. 
46.  s.  102.  Com.  Dig.  Teetmoigne,  A. 
5.  Williams,  J.  Evidence,!  Phil. 
Ev.  15. 

(0  Id.  ibid.     . 
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[m)  2  Ann,  c.  14.  a.  5. 
Cn)  2  Fortes.  208.    Phil.  Ev.  15. 
(0)  2  Wils.  18.    WiUes,  665. 
Leach,  443.  n.  a. 
(p)  31  Geo.  lU.  c  35. 
(9)53  Geo.  IH.  c.  127.  s.  3.     PfaiL 


Ev.ll.    Id.  Pref.  VIL    Peake. 
155.     2  Hale,  277. 

(r)  Phil.  Ev.  12,  15.  Co.  Ut.  6.  b. 
Com.  Dig.  Test.  A.  5.  Sir  T.  Rajm. 
369. 

(«)  2  Stra.  1148.    2Salk.461. 

(0  11  East,  311. 

(n)  8  East,  78.  11  East,  309.  6 
Esp.  Rep.  124.  Bui.  N.  P.  292.  Com. 
Dig.  Tefltmoigne,  A.  5.  Bac  Abr. 
4i:vidence,  A.  6.    Dick.  Se8S.20O. 
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judgment;  {w)  and  the  admission  of  the  witness  himself  will  not 
suffice,  without  a  copy  both  of  the  judgment  and  conviction,  (x) 

But  it  is  agreed  that  in  general  every  description  of  legal  infa-  ^ 
my  resulting  from  a  conviction,  may  be  so  entirely  removed  hy  his 
majesty's  pardon  as  to  render  the  party  who  was  before  disabled  a 
competent  witness,  (y)  This  rule,  however,  does  not  extend  to  a 
case  where  the  incompetence  is  made  part  of  the  judgment  by  a 
particular  statute;  and,  therefore,  after  a  conviction  of  perjury  or 
subornation*^  of  perjury  on  5  Eliz.  c.  9.,  the  defendant,  though  par- 
doned, cannot  be  examined  as  a  witness;  {z)  though  if  the  inaict- 
ment  had  been  founded  merely  on  the  common  law,  the  remission 
of  the  penalty  would  have  included  that  of  the  disqualifications  im- 
posed by  the  sentence,  (a)  And  it  is  necessary  that  the  pardon 
should  appear  to  the  court  under  the  great  seal,  for  the  warrant 
under  the  king's  sign  manual  will  not  be  of  any  avail.  (6)  But  the 
incompetence  arising  from  a  judgment  of  perjury  on  the  statute  may 
be  avoided  by  reversing  the  sentence,  (c) 

Besides  the  aUowance  of  a  free  pardon,  competence  is  restored 
by  the  admission  of  a  defendant  to  clei;gy,  and  nis  performing  the 
conditions  or  undergoing  the  penalties,  on  which  he  is  entitled  to 
receive  it.  (d)  Thus  formerly  the  old  method  of  purgation  was 
used  to  take  away  all  the  stain  of  conviction  from  those  who  were 
admitted  to  clergy,  (e)  By  the  statute  18  Eliz.  c.  7.  s.  S.  that 
process  was  rendered  unnecessary,  and  burning  in  the  hand  was 
allowed  by  way  of  substitution.  (/)  And  where  this  stigma  has 
been  changed  by  act  of  parliament  for  some  other  penalty,  as  trans- 
portation, (ff)  fine  and  whipping,  (h)  those  new  punishments  hav^ 
the  same  effect  with  the  old,  by  the  particular  provisions  of  thofte 
statutes,  (i)  And,  upon  the  same  principle,  clergymen  and  peers 
of  the  realm,' who  are  entitled  to  their  clei^,  without  either  penalty 


[*602] 


(w)  1  Cowp.  8.  4  Burr.  2383. 
Com.  Die.  Tettmoigne,  A  5.  Bvc. 
Abr.  Evidence,  A.  6.    PbiL  £v.  16. 

(x)  8  Bast,  77,  11  East,  309.  6 
Gap.  Rep.  134.  See  form  of  proof,  4 
Harg.  St.  Tr.  759,  760.  post,  last  vol. 

(y)  3  Salk.  513,  4,  689.  1  UI. 
Raym.  39,  Sir.  The.  Ra>  m.  379.  Hob. 
67,81,3.  Holt,  685.  1  Leach,  454. 
2  Hale,  378.  5  Eap.  R.  94.  Phil.Ev. 
16,  17.  Hawk.  b.  3.  c.  46  s.  110. 
Com.  Dig.  Teatmoigne,  A.  4.  Wil- 
liams, J.  Evidence,  I.  Dick.  Seas. 
200. 

(:)  5  Bap.  Rep.  94.  3  Salk.  514, 
689,690.  Hoit.135.  Bui.  N.  P.  393. 
1  Ld.  Raym.  356:  3  Salk.  155.  Hawk, 
b.  2.  c.  46.  s.  11?.    Dick.  Sqs%,  200.  3 


Haig.  St.  Tr.  44*  47.  Phil.  Ev.  17. 
Peake,Ev.  141. 

(a)  5  Eap.Rep.  94.  Bal.  N.  P.  193. 
Dick,  Seas.  300.  11  East,  311.  3 
Harfc.  St.  Tr.  44^  47. 

(5)  1  Leach,  98.  Hawk.  b.  3.  c.  37. 
8.50. 

(c)Peake,Ev.  141. 

(<OSirTho.  Raym.  369. 380.  Kel. 
37.  Hob.  393.  3  Hale,  278.  5  St. 
Tr.  173. 

[e)  5  St.  Tr.  172.    Kel.  37,  8. 

y )  5  St.  Tr.  172. 

Cy)  4Geo.Lc.  11. 

(A)]9Geo.  lir.  c.  74.  8.3. 

(i)  Phil.  Ev.  17. 18.  See  form  of 
entry  of  satisfaction,  4  Harg.  Stat. 
Tr.  760. 
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P603]  or  cbndilion,  are  restored  to  their^  competence  bj  the  mere  reeep- 
tion  of  the  beneBt.  (fe) 
Of  theevi-  We  have  seen  that  the  mere  confession  of  guilt  without  a  con- 
Ag"^^  "li  ^'c^<>")  ^''I  ^^^  ^  sufficient  to  render  a  man  legally  infamous; 
ces.  ^  '  And,  therefore,  the  testimony  of  an  avowed  accomj^iee  may,  in  all 
cases,  be  taken,  (J)  even  though  an  indictment  has  been  found 
against  him  for  the  offence  respecting  which  his  evidence  is  ad- 
mitted, (m)  And  if  he  die  before  the  trial,  his  depositions  taken 
before  the  magistrate  in  the  presence  of  the  prisoner  in  pursuance 
of  the  statutes  of  Philip  and  Mary,  may  be  read  in  evidence  against 
the  prisoner,  (n)  The  practice  of  allowing  the  partakers  in  the 
crime  to  convict  their  companions  in  guilt,  was  introduced  in  tbe 
room  of  the  old  custom  by  which  they  were  allowed  to  become  ap- 
provers, (o)  This  mode  pf  procuring  testimony  was  by  suffering  a 
criminal  to  confess  as  well  the  particular  crime  charged  upon  him, 
as  all  other  treasons  or  felonies  in  which  he  was  either  an  agent  or 
contriver.  On  the  court's  admitting  his  offer,  which  it  was  always 
in  their  discretion  to  refuse,  the  party  accused  was  immediately 
put  on  his  trial,  whereon  if  he  was  acquitted,  the  approver  was 
sentenced  to  death;  but  ifconvicted,  obtained  his  pardon.  Instead 
of  this  singular  method  of  bringing  offenders  and  frequently  the  in- 
nocent to  punishment,  the  testimony  of  accomplices  is  admitted,  in 
the  way  we  have  already  noticed  in  an  early  stage  of  the  proceed- 
ings, {p)  We  have  now,  therefore,  only  to  consider  the  effect  of 
their  testimony  when  sworn  on  the  trial. 
[*604]  An*  accomplice  will  be  a  competent  witness  on  the  trial  even 
though  he  has  received  a  promise  of  pardon,  or  is  entitled  by  some 
statute  to  claim  a  reward  on  the  prisoner's  conviction,  (q)  But,  in 
general,  there  is  no  promise  of  pardon  to  a  man  who  thus  becomes 
a  witness;  (r )  though  if  he  msikes  a  full  and  complete  disclosure 
he  will  have  an  equitable  claim  to  the  mercy  of  the  crown,  and 
the  court  will  put  off  his  trial  to  enable  him  to  apply  for  a  par- 
don. {$)  Some  interest,  therefore,  he  must  always  have  in  the  convic- 
tion of  the  defendant;  but  though  it  may  affect  his  credit,  it  will 
not  divest  him  of  his  capacity  to  become  a  witness.  (<)  And  even 
thou^  he  has  never  been  admitted  as  an  evidence  for  the  crown, 


(A?)  Id.  ibid.  How  to  prove  clergy, 
&c.  See  Phil.  Ev.  18. 

(0  Ante,  601.  1  Leach,  12,  155, 
464,466.  I  St.  Tr.  96,  696,  7,  723. 
2  SLTp.  334^501.  3  St.Tr.  161,  217, 
595,  698,  669.  4  St  Tr  724.  Kel. 
17, 18.  Hawk.  b.  2.  c.  46.  t.  94.  Bui. 
N.  P.  286.  Com.  Dig.  Testmoigne, 
A.  4.  Bac.  Abr,  Evidence,  A.  5. 
Bum,  J.  Evidence,  TU.  PhiL  Ev.  21, 
23.    Dick.  Seas.  205, 6. 

(m)  1  St.  Tr.  96.  2  St.  Tr.  501. 
Hawk.  b.  2.  c.  46.  s.  95.    Bac.  Abr. 


Evidence,  A.  5.  Bum,  J.  Evidence, 
U.    Dick.  Ses8. 205,  6. 

(n)  1  Leach,  12.    Ante  81. 

(o)  Cowp.  335. 

(6)  4  Bla.  C.  329, 330.  Ante  82, 3. 

(q)  Kel.  17.  10  St.  Tr.  259.  1 
Hale,  303.  Hawk.  b.  2.  c.  46.  a.  135. 
Com.  Dig.  Testmoigne,  A.  4.  WiUes, 
425.    Phil.  Ev.  33.    4BU.C.330. 

(r)  KeL  18. 

(«)  Cowp.  339.    1  Leach,  115. 

(0  Ante. 
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but  bas  been  surreptitiously  taken  before  the  grand  jury,  to  enable 
them  to  find  the  bill,  it  will  not  invalidate  the  proceedings  and  he 
may  be  examined  on  the  trial,  {u)  A  person  suspected  of  being 
an  accomplice  may  chuse  whether  he  will  rely  on  the  general  as- 
surance of  the  court  to  recommend  him  to  mercy,  and  may,  if  he 
pleases,  refuse  to  be  sworn;  but  if  sworn,  he  must  disclose  the 
whole  transaction,  (v)  As  the  statute  2  Greo.  II.  c.  24.  s.  8. 
against  bribery  at  elections,  exempts  those  participators  in  the 
guilt  who  turn  informers,  from  the  penalties  it  inflicts,  by  a  neces- 
sary construction  it  constitutes  them  legal  witnesses,  (x)  So  on  the 
trial  of  an  accessary  for  a  misdemeanour,  under  22  Geo.  III.  c.  58. 
in  receiving  stolen  goods  the  original  felon  may  be  examined  as  a 
witness;  for  the  conviction  of  the  former  does  not  depend  upon 
that  of  the  latter,  (y)  And  in  a  prosecution  on  4  Gko.  I.  c.  11. 
for  taking  a  rewanl  to  recover  stolen  goods  for  the  owner,*  the  [*605] 
party  who  stole  them  may  be  admitted  to  give  evidence,  {z)  But 
if  these  principles  seem  oppressive  to  the  defendant,  in  some  cases 
they  operate  ip  his  favour;  for  any  of  those  who  are  separately  in- 
dicted for  the  same  ofience  may  be  called  as  witnesses  on  his  part^ 
to  prove  his  innocence,  (a) 

It  was  formerlv  thought  that  though  an  accomplice  may  be  ad- 
mitted as  an  evidence,  his  testimony  could  only  be  left  to  jury 
when'corroborated  by  more  unexceptionable  witnesses.  But  it  is 
now  settled  that  such  evidence  may  be  left  to  the  jury  ;  and,  if 
they  regard  it  as  sufficient,  the  prisoner  may  be  convicted.  (6) 
It  is,  however,  the  practice  to  direct  them  only  to  give  weight  to 
the  evidence  of  an  accomplice,  when,  in  some  point,  it  is  confirm- 
ed by  other  evidence;  which  establishes  in  some  degree  his  char- 
acter for  veracity,  and  enables  them  to  judge  of  the  consistency  of 
his  narrative,  (c)  And  if  the  jury  find  the  prisoner  guilty  on  the 
single  testimony  even  of  a  credible  accomplice,  the  court  will 
sometimes  recommend  him  to  mercy.  {i\ 

There  is  one  species  of  disability  to  give  evidence,  which  arises  Profes- 
merely  from  a  temporary  relation,  and  is  confined  in  its  efiects  to  ^^^  ^^"' 
the  circumstances  disclosed  under  its  sanction.    It  arises  from  the     ^^^' 
situation  in  which  a  counsel  or  attorney  stands  to  his  client,  and 
the  confidence  which  it  is  necessary  for  every  one  to  repose  in  his 
legal  advisers.    To  this  confidence  the  law  has  attached  so  sacred 


(tt)  1  Leach,  155.  Hawk.  b.  2.  c. 
46.  8.  97. 

[w)  2  Leach,  767. 

[x)  Willea,  423,  425.  n.  c  Say 
Rep.  291, 289.    4  East,  180. 

Cy)  1  Leach,  418.  1  Leach,  419,  n. 
A.    2  East,  P.  C.  782. 

(2)  1  Leach,  17,  n.  a.  419,  n.  (a.) 
2  East,  P.  C.  782. 

(a)  2  Rol.  Abp.  685.  R.  T.  H.  303. 
2  Hale,  280.    1  Hale,  305.    Fortes. 


347.  2  Camp.  333,  in  notis.  Hawk, 
b.  2.  c.  46.  s.  99.  WiUiams,  J.  Evi- 
dence, I.    Dick.  Seas.  206,  7. 

(b)  1  Leach.  464,  6,  n.  a.  478,  2 
Campb.  132,  7  T.  R.  609.  1  Hale, 
303,  4,  5.  Hawk.  b.  2.  c.  46.  s.  96. 
Dick.  Seas.  306. 

(c)  Dick.  Sess.  306. 

(d)  1  Leach,  466.  Hawk.  b.  2.  c^ 
46.  8.  96. 
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an  inyiolabiliiy,  that  it  will  not  compel  nor  even  suffer  those  who 
are  thas  employed  to  disclose  any  facts  stated  to  them  con6den- 

[*606]  tially  in  the  way  of  their  profession,*  even  after  the  cause,  in 
the  course  of  which  they  were  communicated,  is  entirely  con« 
eluded,  (e.)  Thus  an  attorney  is  not  bound  to  obey  a  sobpcena 
duces  tecum,  to  produce  papers  against  his  client  on  an  indict- 
ment for  perjury,  (/)  though  it  would  certainly  be  prudent  for 
him  to  attend  on  such  an  occasion,  and  state  to  the  court  the 
grounds  on  which  he  is  bound  to  secrecy,  {g)  And  this  rule 
extends  also  to  an  interpreter  who  may  be  employed  on  the  part  of 
an  alien  ignorant  of  the  language^  to  communicate  his  instructiont 
to  bis  attorney.  (A)  But  this  indulgence  does  not  apply  to  cases 
where  the  witness,  though  a  professional  man,  was  consulted 
merely  as  a  friend,  without  being  engaged  to  conduct  the  nroceed- 
ings.  (t)  And  it  is  reported  to  have  been  decided  that  a  persoa 
who  has  been  consulted  on  the  supposition  that  he  was  a  solicitor, 
may,  if  not  so,  be  compelled  to  disclose  the  communication,  (fc) 
And  a  counsel  or  solicitor  may  be  required  to  give  evidence  of  any 
thing  which  he  knew  before  his  retainer,  for  the  circumstance  of 
his  being  subsequently  employed,  cannot  affect  the  knowledge  of 
facts  which  had  previously  come  under  his  knowledge.  (I)  So 
also  he  may  be  examined  as  to  any  facts  which  he  might  have 
known  without  being  retained,  and  which,  therefore,  form  no  part 
of  his  professional  confidence,  as  the  execution  of  a  deed  to  wbicli 
he  was  a  witness,  {m\  or  whether  his  client  was  sworn  to  answer 
in  chancery,  or  whetner  an  instrument  on  which  there  appears  to 
be  an  erasure,  was  ever  in  a  different  condition,  (n)    But  he  can- 

^^^07]  QOt  state  any  disclosures*  or  confessions  made  by  his  client  in  re- 
liance on  professional  honour,  (o)  The  attorney-general,  if  asked 
as  to  the  motives  of  a  prosecution  instituted  by  him,  may  demur 
to  the  questions,  and  refuse  to  reply,  (p)  A  person  retained  to 
conduct  a  cause,  may  be  examined  as  to  any  mere  collateral  fact, 
which  cannot,  from  its  nature,  have  been  private,  as  to  prove  the 
handwriting  of  his  client,  (a)  or  to  state  tne  contents  of  a  notice 
to  produce  papers,  which  he  received  in  his  official  capaciQr.  (r) 
And  it  seems  to  be  the  better  opinion  that,  on  an  indictment  for 
perjury  in  an  answer  in  chancery,  he  may  be  sworn  to  prove  that 


(e)  3  Burr.  1687.    9  East,  485.    4  R.  7S2,    Bui.  N.  P.  284.    Hftvk.  b. 

T.  B.    758,   761.     Bui.   N.  P.  284*  2.  c.  46.  8.  84. 

Hawk.  b.  2.  c.  46.  8.  84.    Dick.  Seat.  (m)  Cowp.  845.    Peake,  N.  P.  lOB. 
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(/)  9Bast,485.  (n)  1  Vent.  197.    BuL  N.  P.  284. 

(h)  Peake,  N.  P.  77.  W  Id.  ibid. 

(1)4  T.  B.  753.    Hawk.  b.  2.  c.  46.  (p)  11  Haw:.  St.  Tr.  283. 

g,  ^1.  iq)  Hawk.  b.  2.  c  46.  i.  89. 

(k)  6  Bap.  Rep.  67.  (0  7  East,  357.^ 

(01  Vent.  197.  10  Mod.  40.   4T, 
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the  oath  was  taken  by  his  client;  because  that  is  a  matter,  the 
knowledge  of  which  he  may  only  share  with  the  public.  {$)  And 
he  will  not  be  protected  from  liability  to  be  sworn,  if  he  has  be- 
come a  party  to  the  transaction,  {t)  Nor  does  this  protection  ex- 
tend to  any  other  species  of  confidence  than  that  which  is  placed 
in  a  legal  adviser;  for,  as  the  law  stands  at  present,  though  it  has 
been  regretted  by  the  courts,  physicians,  surgeons,  catholic  priests 
who  receive  confessions,  and  others  whose  situation  entrusts  them 
with  concerns  as  delicate  as  these,  are  compelled  to  the  fullest  dis- 
closures, (u) 

It  is  said  to  be  no  sufficient  exception  to  a  witness  that  he  is  one 
of  the  judges  or  jurors  who  are  to  try  the  issue,  (v)  But  in  such  a 
case  the  juryman  would,  for  the  sake  of  convenience,  be  probably 

Eassed  over  in  the  panel,  or  challenged  by  the  party  against  whom 
e  is  to  be  examined  as  a  witness.  And  when  one  of  the  judges 
is  to  be  sworn,*  he  will  not  afterwards,  it  seems,  return  to  the  bench  r*608] 
until  that  trial  is  concluded.  (10)  A  clerk  attending  upon  a  grand 
jury,  shall  not  be  allowed  to  reveal  that  which  is  given  in  evi- 
dence before  the  inquest,  (x) 

If  any  of  these  objections  which  we  have  considered  exist,  as  to  When  ob* 
the  competence  of  a  person  called  as  a  witness,  the  objection  sh5uld  ^^^^^ 
properly  be  made  before  he  is  sworn  in  chief  at  the  trial;  though  made  to  a 
now  it  may  be  made  at  any  time  before  conviction,  {y)    It  seems  witness^ 
to  be  no  grt>und  for  arresting  the  judgment,  that  an  exception  might 
have  been  taken  to  one  of  the  witnesses;  for  tlie  evidence  has  been 
left  to  the  jury,  and  they  have  found  it  worthy  of  credit^  (z)     But 
it  may  be  allowed  to  weigh  with  the  court  on  an  application  for  a 
new  triah,  when  the  merits  of  tlie  case  seem  to  be  with  the  party 
applying,  (a) 

The  most  usual  mode  of  compelling  the  attendance  of  witnesses  3.  Mode^f 
for  the  prosecution,  is  by  binding  them  over  in  a  recognizance  to  compel- 
appear,  and  give  evidence  at  the  time  of  the  examination  before  '^^^.^T 
a  magistrate.  (6)  .  We  have  already  shown  the  power  with  which  of  witness- 
justices  are  for  this  purpose  invested,  and  the  mode  in  which  the  es. 
recognizance  is  to  be  tatcen;  and  it  is  scarcely  necessary  to  observe 


(t)  2  Cowp.  848.  Bui.  N.  P.  284, 
5.  Hawk.  b.  2.  c.  46.  s.  88.  ace.  2 
Stra.  1122.  Com.  Dig.  Testtnoigne, 
C.  2.  semh.  contra. 

(0  Peake,  108.    4  T.  R.  759. 

(«)  3  St.  Tr.  715.  4  T.  H.  759, 760. 

11.  St.  Tr.  243,  246.    9  St.  Tp.  582. 

Hawk,  b  2.  c.  46.  s.  92.  but  see  Ld. 

''Kenyon*s  observation  in  Peake,  Rep. 

78,  9.  and  HinU  to  Witnesses,  23, 4. 

(v)  Kel.  12.  1  Sid.  133.  .2  St.  Tr. 
257,  632,  674.  Hawk.  b.  2.  c.  46.  s. 
82. 


(vf)  Kel.  12.  Hawk.  b.  3.  c.  46.  s. 
83 

(x)  Trials  per  P.  387.  Hawk.  b. 
2.  c.  46.8.93.    Ante,  317. 

(y)  1  T.  R.  717.  2  Burr.  225L 
Com.  Dig.  Testmoigne,  C.  1. 

(x)  Id.  Ibid. 

(a)  1  T.  R.  717.  Com.  Dig.  Testr 
moien«,  C.  1. 

(6)  2  Hale>  282.  Hawk.  b.  2.  c.  46. 
8. 172.  n.  c.  fiac.  Abr.  Evidence,  D. 
Burn,  J.  Evidence,  IV.  Williams,  J. 
Evidence^  III.    Dick.  Sess.  208, 9. 


Crun.  Laic. 
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here  that  if  the  party  does  not  perform  its  condition  by  appeaving 
on  the  trial  he  will  forfeit  the  sum  which  it  specifies,  (c) 

But  where  the  prosecutor  discovers  that  a  person  who  is  not  thus 
already  bound  to  appear,  will  be  necessary  to  prove  the  indictment, 
he  must  have  recourse  to  other  process.  This  is  by  suing  oat  a 
[^^09]  writ  of  mbpcma  ad  te9tyicandum,{d)  which  will  be  made  out*  by  the 
clerk  of  the  peace  at  the  sessions,  (e)  the  clerk  of  assise  at  the 
assizes,  (/)  or  the  crown  office,  when  its  aid  becomes  requisite,  {g) 
The  writs  issued  by  the  two  former  authorities  were,  until  lately, 
cbmpulsory  only  within  the  county  where  they  |are  granted;  and, 
therefore,  if  the  witness  lived  beyond  its  limits,  application  must  have 
been  made  to  the  crown  office,  from  whence  it  might  issue  to  any 
part  of  England,  {h)  But  now  by  the  45  Greo.  III.  c.  92.  s.  3.  a 
writ  of  subpoena  issued  from  any  court  of  competent  juridiction  to 
compel  the  attendance  of  the  witness,  will  be  equally  valid  if  served 
in  any  part  of  the  united  kingdom,  and  the  disobedience  of  it  is 
punishable  in  the  King's  Bench.  The  38  Geo.  III.  c.  52.  s.  4.  pro- 
vides that  the  courts  of  oyer  and  terminer,  and  general  gaol  delivery, 
may  issue  process  to  compel  the  attendance  of  witnesses  on  a  trial 
of  an  indictment,  found  by  the  grand  jury  of  the  county,  for  offences 
committed  in  the  county  of  a  city  or  town  corporate. 

The  prosecutor  should  not  include  more  than  four  persons  in  tfae 
subpoena,  (i)  And  as  the  writ  itself  should  be  retained,  the  pro- 
secutor must  deliver  to  each  of  the  defendants  tidcets  containing 
its  substance;  (fe)  or,  as  is  now  the  most  usual  mode,  copies  of  the 
writ  itself.  (Z)  This  must  be  done  a  reasonable  time  before  the 
trial,  in  order  to  enable  the  witness  to  attend  with  as  little  incon- 
["^610]  venience  as  possible,  (m)  And  if  there  are  any*  papers  in  his 
hands,  which  it  is  desirable  to  the  party  to  obtain,  a  special  clause 
should  be  inserted  in  the  writ  called  a  duces  teeum^  by  which  he 
will  be  commanded  to  attend  with  the  documents  in  question;  fn) 
which  he  ought  to  obey,  even  where,  from  any  confidential  rela- 
^tion,  the  court  will  not,  on  his  appearance,  compel  him  to  produce 
them,  (o)  But  no  man  can  be  forced  to  bring  forward  ev^ence 
against  himself,  even  though  he  hold  the  paper  in  his  hand  at  the 


(c)  Ante,  90  to  92.  Dick.  Sess. 
209.    Abr.  Bac.  Evidence,  D. 

(rf)  See  Form,  10  Wentw.  358. 
Burn,  J.  Evidence,  IV.  Williams,  J. 
Evidence,  III.    Dick.  Sess.  93.  4. 

(e)  Cro.  C.  C.  21.  Dick.  Sess.  208, 
94. 

{/)  Cro.  C.  C.  9. 
(^)  8  T.  B.  585. 

(/i)  Cro.  C.  C.  9,  21.  2  Nolan,  309, 
11.3. 

(f)  Covp.  846.  Bac.  Abr.  Evi- 
dence,  D,  in  notes.  Burn,  J.  Evi- 
dence, A. 


(k)  5  Mod.  355.  Cro.  Car.  540. 
Bac.  Abr.  Evidence,  D.  See  Form, 
Burn,  J.  Evidence,  IV.  Wiliiams,  J. 
Evidence,  111.  Dick.  Sess.  94.  Post, 
last  vol. 

(0  Bac.  Abr.  Evidence,  D.  Bum. 
J.  Evidence,  IV.  Williams,  J.  Evi- 
dence, in.    Dick.  Sess.  94. 

(m)  1  Stra.  510.  Bac.  Abr.  Evi- 
dence,  D.    Dick.  Sess.  210. 

(n)  See  form,  post,  last  voL 

(0)  9  East,  485.  Ante,  577.  ^ 
Esp.  Rep.  116.    2  Tidd,  806. 
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Ume  of  trial,  (p)  Nor  can  any  rule  be  obtaioed  to  inspect  the 
books  of  a  corporation,  or  the  archives  of  an  university,  on  th« 
part  of  the  prosecutor,  in  case  any  indictment  or  criminaJ  prose* 
cation  b  instituted  against  the  former,  or  the  officers  of  the  latter.  (9) 
But  every  one  has  a  right  to  demand  an  inspection  of  the  books 
of  sessions,  for  they  are  the  property  of  the  public,  (r)  Where, 
however,  the  writings  are  in  the  custody  of  the  defenoant,  a  no- 
tice must  be  served  on  him  to  produce  them,  (s)  in  order  to  enable 
the  prosecutor  to  give  parole  evidence  of  their  contents,  as  we  have 
sufficiently  shown  in  the  consideration  of  documentary  evidence.(l) 

Where  the  party,  whose  testimony  is  desired,  is  detained  in  pri-  ' 
SOB,  on  board  a  ship,  or  in  any  description  of  confinement,  a  writ 
of  Aa6eas  corpus  ad  teitifieandum  may  be  obtained  to  procure  his 
attendance,  (u)  This  any  one  of  the  judges  or  barons  of  the  courts 
of  King's  Bench,  common  pleas,  and  exchequer,  in  England  or 
Ireland,  have  discretionary  power  to  grant  to  any  part  of  the  united 
kingdom,  to  bring  a  witness  before  any  court  of  record,  to  be  ex- 
amined before  such  courts,  or  any  grand,  petit,  or  other,  jury,  in 
any  cause  or*  matter,  civil  or  criminal,  (w)  And  the  justices  of  [*611] 
the  great  sessions  of  Wales  and  the  county  palatine  of  Chester,  > 
have  the  same  authority  within  the  limits  of  their  jurisdiction,  {x) 
In  order  to  obtain  this  writ  an  a^fidarit  (y)  must  be  made  by  the 
party  applying,  {z)  stating  that  the  party  is  confined,  and  that  he 
is  a  material  witness,  and  that  the  trial  is  about  to  take  place;  (a) 
and  if  he  be  at  a  great  distance,  the  court  will  expect  it  to  be  spe- 
cially shown  how  he  is  material;  (4)  and  in  case  of  his  being  09 
board  a  ship,  that  he  is  willing  to  attend,  (c)  On  this  an  appli- 
cation must  be  made  to  the  court  if  sitting,  or  to  a  judge  in  vaca- 
tion, when  the  former  will,  in  its  discretion,  grant  a  rule,  or  the 
latter  will  issue  his  fiat  for  the  writ,  whereon  it  will  immediately 
issue  from  the  crown  office,  {d)    This  writ  should  then  be  served 


Qp)  I  Lescb,  299.  4  Darr.  2489. 
1  T.  R.  689.  in  notes.  Loft.  321.  Ante» 
577,  a 

(q)  Ante,  578.  2  Stra.  1210.  1 
Bla.  Rep.  37, 351.  2  Ld.  Raym,  927. 
1  Wils.  239.    1  T.  R.  689.  in  notes. 

0')  1  Wils.  240.  lBia.R.39.  Tidd, 
5  Ed.  596.    Ante,  576,7. 

(f)  Ante,  578.  See  form,  post 
last  vol. 

(/)  Ante,  578, 9. 

(u)  3  Burr.  1440.  Ha\7k.  b.  2.  c. 
46. 8. 172.  4  Harg.  599.  See  form, 
post.  last,  vol    Ante,  321. 

(w)  43  Geo.  UI.  c  140.  44  Geo. 
III.  c.  102.  Tidd,  809, 10,  11.  Dick. 
Sess.  208. 

(x)  44  Geo.  m.  c.  102.  8.  2.  Tidd. 
5th.  Ed.  811. 


(/)  See  form  post,  last  vol. 

(z)  Fortes.  396.    Tidd,  5  Ed.  809. 

(a)  Tidd,  5  Ed.  809.  Peake,  Ev. 
210.    Plul.  Ev.  5. 

(6)  Tidd.  5  Ed.  809. 

(c)  Cowp.  672.  Phil.  Ev.  5.  In 
Peake,  210,  1,  and  Tidd.  Prac.  5  Ed. 
809,  it  seems  to  be  supposed  that  an 
affidavit  of  the  readiness  of  the  wit- 
ness to  attend,  must,  in  all  cases  be 
mjude ;  but  this  requisite  only  applies 
when  t)ie  party  is  on  board  ship, 
Cowp.  672.  Phil.  Ev.  5,  and  in  the 
latter  case,  it  is  not  in  all  cases  neces- 
sary to  swear  tp  the  witness's  readi- 
ness to  attend. 

(</}  3  Burr.  1440.  Tidd,  5  Ed.  809« 
Phi.  Ev.  5.  See  forms  of  rule,  post, 
last  vol. 
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on  the  party  detaining  the  witness,  (e)  and  notice  sbonld,  it  is 
said^  be  given  in  case  of  imprisonmeat  for  debt,^to  all  those  at 
whose  suit  he  is  in  custody.  (/)  But  this  process  will  not  be 
awarded  to  bring  up  a  prisoner  ifi  custody,  ou  a  charge  of  high 
treason,  or  a  prisoner  of  war;  who,  though  he  may  be  examioed 
on  interrogatories  by  consent,  cannot  be  brought  up,  unless  the  se- 
cretary of  state  agree  to  his  removal,  (g)  And  where  it  appears 
that  the  evidence  of  the  witness  cannot  be  material,  or  that  his 
imprisonment  will  soon  determine,  or  that  the  application  is  a  mere 

[*612]  excuse  to  remove  a*  prisoner  in  execution,  the  court  will  refuse  to 
grant  it.  {k)  And  the  party  applying  must,  it  is  sahl,  defray  all 
reasonable  expenses ;  (t)  and  a  question  has  been  made  whether 
the  party  applying  for  the  writ,  ought  not  to  indemnify  the  jailer 
against  the  chance  of  the  witness  escaping,  (fc)  An  habeas  cor- 
pus to  bring  up  a  witness  on  behalf  of  a  prisoner,  was  formerly 
refused,  (l)  but  is  now  to  be  issued  on  behalf  of  the  defendant  as 
well  as  of  the  prosecutor,  (m) 

When  a  witness  resides  abroad,  or  is  about  to  leave  the  country 
before  trial,  he  may,  by  the  consent  of  both  parties,  be  examined 
on  irUerrogalaries^  in  the  former  case,  before  commissioners  ap- 
proved by  both  of  them,  and  in  the  latter  before  a  judge  in  cham- 
bers, (n)  But  this  cannot  be  done  if  the  defendant  refuses,  be- 
cause the  evidence  is  not  the  best  of  which  the  case  will  admit,  (o) 
except  in  proceeding  for  offences  alleged  to  have  been  committed 
in  the  East  or  West  Indies,  by  persons  holding  official  situations 
there,  where  witnesses  may  be  examined  before  the  magistrates 
there  on  writs  of  mandamus,  {p)  And  the  court  will  put  off  the 
trial  until  the  return  of  those  writs,  in  case  of  informations  for  mis- 
conduct in  officers  employed  in  India*  (9)  So  where  a  party, 
in  a  case  where  consent  is  requisite,  refuses  to  grant  it,  the  court 
will  put  off  the  trial  to  give  time  for  the  attendance  of  the  wit* 
nesses.  (r) 

It  is  certain  that,  in  eivil  cases,  a  witness  is  not  bound  to  aU 

P613]    ^^^^  unless  he  is  paid  his  reasonable  expenses.  {$)    And,*  thoogh 


(e)  1  Cowp.  248, 9.  Tidd,  5tli  Ed. 
311.     Phil.  Ev.  5,  6. 

(f)l  Smitli,  284.  sed  quaere. 

(g)  Dougl.  419.  Bac.  Abr.  Evi- 
dence, D.  Peake,  Ev.  211.  Phil. 
Ev.6.    Tidd,  5lh  Ed.  811. 

(h)  3  Burr.  1440.  Tidd,  5th  Ed. 
811. 

(f)  1  Smith,  285.  Tidd,  5Ui  Ed. 
811.     Peake,  Ev.  211.     Phil.  Ev.  6. 

(k)  Bac.  Abr.  Evidence,  D.  Tidd, 
811.  n.  c. 

(/)  4  Har^.  St.  Tr.  2,  599. 

(m)  Hawk.  5.  2.  c.  46.  s.  172.  and 
post.  624,  5. 

(n)  1  Cowp.  174.    2  M.  &  S.  604. 


2  Salk.  691.  Comb.  53.  Ante,  493. 
Bac.  Abr.  Evidence,  £. 

(o)  Barnes,  447.     2  Tidd,  812. 

(/»)  13  Geo.  111.  c.  63.  42  Geo.  m. 
C.85.  s.  2,3.  8  East,  31.  Tidd,  8  K 
5.  n.  a.    Ante,  492. 

(7)  Ante,  492.  8  East,  31.  Cowp. 
174. 

(r)  1  Cowp.  174.  2  Dougl.  219. 
2  Tidd,  812.  As  to  the  practical 
mode  of  examination  by  interrogato- 
ries, see  2  Tidd,  812,  3. 

(«)  2  Stra.  1150.  13  East,  15,  61, 
7.  n.  a.    1  BU.  Rep.  36.    1  Hen.  Bh, 
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formerly  there  was  no  law  to  reimburse  those  who  attended  on  be- 
half of  the  crown,  it  was  regretted  by  some  of  the  most  eminent 
^athorities  in  the  profession,  (t)  To  remedy  this  evil,  it  is  pro* 
vided  by  several  recent  statutes  that  the  prosecutor  and  witnesses, 
in  case  of  felonies,  may,  on  petiHonw^  the  judge,  obtain  their  rea- 
sonable expenses  out  of  the  county  stock,  widi  an  allowance,  if 
poor,  for  their  loss  of  time,  whether  the  defendant  be  found  guilty 
or  be  acquitted,  {u)  But  it  is  said  that  the  witness  is  compellable 
to  attend,  and  must  not,  as  in  civil  cases,  refuse  to  obey  the  sub- 
poena, on  the  ground  that  his  expenses  have  not  been  duly  tender- 
ed. (10)  This  position,  however,  seems,  at  the  present  time,  very 
questionable,  as  far  as  relates  to  attendance  in  pursuance  of  a  sub- 
poena, as  the  statute  which  directs  that  subpoenas  may  be  served 
in  any  part  of  the  kingdom,  provides  that  no  attachment  shall  is- 
sue on  the  ground  of  disobedience,  unless  reasonable  charges  of 
going  to,  and  returning  from  the  place  of  trial,  have  been  tender- 
ed to  the  witness,  (x)  But  none  of  the  acts  of  Parliament  allow- 
ing compensation  in  criminal  cases,  extend  to  prosecutions  for 
misdemeanours;  and  in  these  cases,  therefore,  the  judge  has  no 
power  to  grant  the  witnesses  petition;  [y)  and  the  parties  desir- 
ing the  attendance  of  the  witnesses  must  take  care,  and  tender  suffi- 
cient to  cover  their  reasonable  expenses,  or  the  court  will  not  pun- 
ish the  witness  for  his  non-attenclance. 

In  civil  cases  if  the  party  served  with  a  subpoena  refuse  to  ap- 
pear, he  is  liable  not  only  to  the  forfeiture  of  the  sum  of  iglOO 
mentioned  in  the  writ  to  his  majesty,  but  to  an  additional  penalty 
of  jflO,  at  the  suit  of  the  party  injured*  by  his  absence,  (z).  But  [*614} 
this  enactment  does  not  seem  to  extend  to  criminal  proceedings,  in 
which  the  only  effectual  punishment,  and  mode  of  securing  the 
future  attendance  of  the  witness,  is  by  attachment  for  the  contempt 
of  the  court,  from  which  the  process  was  originally  awarded,  (a) 
And  when  the  subpcena  was  not  issued  out  of  the  crown  office,  the 
court  issuing  the  same,  may,  upon  proof  to  their  aatisfaction  of  the 
due  service  of  the  subpoena,  transmit  a  cert^aie  of  the  default  of 
the  witness  under  the  seal  of  the  court,  or  under  the  hand  of  one 
the  justices  thereof,  to  the  court  of  King's  Bench;  whici)  court  is 
empowered  to  punish  the  witness  the  same  as  if  he  had  disobeyed 
a  subpoena  issued  out  of  that  court,  provided  the  expenses  have 

it)  3  Hale,  282.  n.  13. 

(u)  25  Geo.  II.  c.  36.   27  Geo.  11.         («)  By  5  Eliz.  c.  9.  s.  12.  Diet 

c.  3. 18  Geo.  III.  c.  19.    4  RIa.  Com.  Sess.  209. 

361,  2.    Bum,  J.  Evidence,  III.  Wil-         (a)  8  T.  R.  585.     1  Stra.  510.    t 

liams,  J.  Evidence,  VI.  Dick.  Sess.  Stra.  810, 1054>  1150.    2  Doiir1.560, 

209.  1.    1  Bla.  Hep.  36.     1  Cowp.  386.    2 

(w)  Phil  Ev.  4.  Hawk.  b.  2.  c.  46.  Ld.  Raym.  1529.    Burn,  X  Evidence* 

9. 173.  III.  Williams,  J.  Evidence,  IV.  Dick, 

(x)  45  Geo.  III.  c.  92.  Scss,  209. 

(v)  r.  T.  R.  "rr.    4  Bla.  Com.  %% 


42i» 


OF  THE  EYlDfiNCE. 


been  tendered,  (b)  The  witness,  if  taken  upon  an  attachment  for 
his  contempt,  may  be  detained  till  he  has  given  evidence  on  the 
trial  of  the  offender,  and  then  he  may  be  set  at  liberty,  (c)  And 
to  this  proceeding  all  are  subject;  for  a  peer  of  the  realm  is  equally 
bound  to  obey  a  subpoena,  and  equally  punishable  for  neglecting 
it,  with  the  meanest  of  bis  fellow  subjects,  (d)  But  the  court 
will  not  grant  an  attachment,  unless  the  subpoena  was  personallj 
served,  and  sufficient  expenses  tendered,  (e)  And  an  indictment 
may  be  sustained  for  a  conspiracy  to  prevent  a  witness  from  at- 
tending. (/) 

If  witnesses  are  thus  punishable  for  disregarding  the  process  of 
the  court,  they  are,  on  the  other  hand,  protected  while  they  obey 
,    it.    They  are  privileged  from  arrests  eundo,  morando,  et  redean- 
p6 15]    do;  (g)  and  in  allowing*^  them  sufficient  time  for  these  purposes,  the 
'  courts  are  always  disposed  to  be  liberal,  (k)     And,  in  general,  they 

will  be  equally  safe,  if  after  being  asked  to  give  evidence,  they  at* 
tend  without  a  subpoena,  (i) 
Mode  of  When  the  witnesses  for  the  prosecution  are  thus  brought  into 
giving Evi.  court,  'they  are  called  by  thejr  names  to  be  sworn;  for  it  is  now 
the  Trbil  ^^^'^d  that  no  one  can  be  examined  as  a  witness  in  any  criminal 
proceeding  except  upon  oath,  (fc)  Anciently,  indeed,  in  capital 
cases,  the  witnesses  for  the  prisoner  were  not  allowed  to  give  their 
evidence  under  this  sanction,  (I)  by  which  means  tbey^cooid 
not  obtain  the  same  degree  of  credit  as  the  evidenee  in  support  of 
the  prosecution.  This  unjust  custom,  which  rested  rather  upon 
practice  than  law,  (m)  and  which  had  not  even  a  particle  of  rea- 
son to  support  it,  (n)  was  at  length  entirely  done  away  by  1  Ann, 
c.  9.  s.  3.  That  statute  requires  that  all  witnesses  produced  on  the  * 
behalf  of  the  prisoner,  shall  be  sworn  in  the  same  way  as  those 
who  are  called  on  the  part  of  the  crown;  and  shall  be  equally 
liable  with  them  to  the  consequences  of  wilful  perjury.  Now, 
therefore,  the  witnesses  on  both  sides  are  sworn,  before  they  can 
be  admitted  to  give  evidence.  And  this  rule  is  so  universal  in  its 
operation,  that  a  peer  cannot  be  examined  upon  his  honour,  but 
must  take  the  same  oath,  with  any  other  individual,  (o)  The  oath 
which  is  usually  administered  is  called  a  corporal  oath,  because 


(b)  45  Geo.  III.  c.  92.  s.  3.    8  T. 
R.  585. 

(c)  8  T.  U.  585.  note  a. 

(d)  1  Salk.278.     Williams,  J.  Evi- 
dence,  IV. 

(e)  2  Slra.  1054.    45  Geo.  III.  c. 

<J  mtt     S.     4a 

CSJ  2  East,  364. 
C^)2Bla.Rep.  1113. 
(A)  2  Bia.  Rep.  1113.    2  Stra.  986. 
(0  8  T.  R.  536. 

(A?)  1  Leach,  110     Peake,  11.  n.  a. 
ISalk.  278.    IP.Wm.  146.    3  Kcb. 


631. 

(0  Cro.  Car.  292.  2  Bait  247.  2 
Hale,  283.  Hawk.  b.  2.  c  46.  s.  164. 
Bac.  Abr.  Evidence,  £.  Williams,  J. 
Evidence,  IV.  ,  5  T.  R.  313. 

(m)  2  Hale/  283.  in  notis.  Ha«^ 
b.  c.  46.  &  164. 

(n)  3  Inst.  79.  Hawk.  b.  2.  c  46. 
fi.  164. 

(o)  i  Salk.  278.  3Keb.631.  IP. 
Wm.  146.  Bum,  J.  Peers.  Wiffiama, 
J.  Peers.  Williams,  J.  £Tidence>  VI. 
Peake,  £v.  11«  n.  a. 
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the  person  who  takes  it  lays  his  hand  on  some  part  of  the  scriptares, 
usually  the  New  Testament,  (p)  ^^  tactis*  sacrosanctis  Dei  evange-  p6161 
liis,''  which  supposes  the  person  to  be  a  Christian,  {q)  and  the 
oath  is  thus  described  in  indictments  for  perjury,  '^  was  duly  sworn 
and  did  take  his  corporal  oath,  and  was  sworn  upon  the  holy  gos- 
pel of  God,  before,  &c.  to  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  touching  and  concerning,  &c."  The  form 
used  at  the  assizes  or  sessions  is  for  the  clerk  of  arraigns  or  of  the 
peace  to  desire  the  witness  to  take  the  book  in  his  hand,  and,  when 
that  is  done,  to  say  to  hira,  "  The  evidence  you  shall  give  between 
our  sovereign  lord  the  king  and  the  prisoner  at  the  bar  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So  help 
you  €rod;"  upon  which  the  witness  kisses  the  book,  and  thereby 
appeals  to  heaven  for  the  truth  of  what  he  is  about  to  disclose,  (r) 
But  it  is  not  absolutely  necessary  to  use  this  form  if  the  witness 
has  a  conscientious  objection  to  the  mode,  or  professes  a  religion 
which  binds  him  by  a  different  obligation.  As  we  have  already 
aeen  that  persons  of  any  opinions  may  be  sworn,  provided  they 
believe  in  God  and  a  future  state  of  retribution,  so  it  would  be 
absurd  to  force  upon  them  a  ceremony  they  do  not  regard  aa  bind- 
ing, and  expect  them  to  feel  obligations  which  they  do  not  believe 
to  exist.  The  ties  of  the  most  barbarous  superstition  may  strike 
as  awful  an  impression  into  the  heart  which  has  been  nursed  in  its 
terrors,  as  the  usual  appeal  to  heaven  conveys  to  the  feelings  of  a 
Christian.  By  this  principle  the  courts  have  been  guided  in  their 
uniform  practice*  Jews  from  the  earliest  times  have  been  sworn 
on  the  writings  of  Moses,  (s)  When  they  take  the  oath  of  abju- 
ration they  are*  to  omit  the  words  '^on  the  true  faith  of  a  Chris-  [*617] 
tian."  (t)  The  followers  of  Mahomet  may  be  sworn  to  speak  truth 
on  the  Alcoran,  (u)  And  Grentoos  may  give  evidence  after  per- 
forming the  fantastic  ceremonies  which  their  wild  superstitions  re- 
quire. (10^  Upon  the  same  principle,  we  find  sectaries  in  our 
country  sworn  in  the  way  they  regard  as  most  sacred.  Thus  a 
Scotch  covenanter  may  be  sworn  after  his  peculiar  manner,  which  is 


(p)  3  Inst.  165.  Burn,  J.  Oath,  I. 
Williams,  J.  Oaths.  If  the  oath  be 
taken  on  the  common  prayer  book, 
which  hath  the  Epistles  and  Gospels, 
jt  is  good  enough,  and  perjury  upon 
the  statute  may  be  as^gned  upon  his 
oath,  3  Keb.  314.    Burn  J.  Oaiths,  I. 

(0)  2  Hale,  279. 

(r)  2  Hale,  279.  See  form,  Cro. 
C.  C.  484.  Dick.  Sess.  193,  post,  last 
vol.  Form  to  interpreter  of  deaf  and 
dumb  witness,  1  Leach,  409.  Post, 
last.  vol.  Form  to  interpreter  in  ge- 
neral, Cro.  C.  C.  484.    Post,  last  vol. 


Of  a  Jew.    2  Hale,  279.    3  Burr.  450, 
post,  last  vol. 

(9)  2  Keb.  314.  2  Stra.  821.  1 
Cowp.  389.  1  Atk.  40,  2.  Willes. 
543.  1  Ld.  Raym.  282.  Burn,  J.  Oath, 
IV. 

(r)  10  ^eo.  I.  c.  4.  s.  18.  Burn,  J. 
Oath,  IV. 

(it)  2  Stra.  1104.  1  Leach,  54.  I 
Atk.  21.  1  Cowp.  390.  Burn,  J. 
Oaths,  IV.    .See  form,  1  Leach,  54. 

(w)lAtk.2L    1  Cowp.  390.    See 
the  form  in  which  this  oath  was  ad 
ministered  set  forth,  1  Atk.  21. 
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perhaps  more  solemn  and  impressive  than  our  own.  (x)  And  asjr 
one  objecting  to  kiss  the  book,  may  lay  himself  under  the  same 
obligations  by  holding  up  his  hand  and  repeating  the  oath  while 
the  book  lies  open  before  him.  {y) 

When  the  witness  is  thus  duly  sworn,  he  must,  in  all  cases  of 
aceusations  affecting  the  prisoner's  life,  deliver  his  testimony  in 
his  presence,  (z)  For  the  law  regards  the  viva  voce  examination 
of  witnesses  in  open  court,  where  the  manner  may  be  observed  ai 
well  as  the  substance  scrutinized,  and  where  apt  and  sudden  ques- 
tions may  be  asked  for  which  thie  witness  could  not  be  prepared, 
and  where  he  may  be  confronted  with  other  witnesses,  and  where 
the  defendant  may  have  the  benefit  of  cross-examination  and  of  in- 
stant inquiry,  to  be  the  most  satisfactory  mode  of  ascertaining  the 
credit  which  they  deserve,  (a)  And,  in  analogy  to  cases  techni- 
^  cally  criminal,  it  is  an  invariable  rule  that  in  alt  summary  proceed- 
ings before  justices  under  penal  statutes,  the  evidence  most  be 
[*618]  given  in  the  presence  of  the  defendant;  and  this  circumstance* 
must  appear  on  the  record  of  the  conviction,  or  it  will  be  quashed 
by  the  court  of  King's  Bench  after  a  removal  thither  by  certiorari, 
(fr)  But  where  a  material  witness  is  ill,  or  beyond  seas  and  un- 
able to  come  hither,  he  may  in  case  of  a  misdemeanovrj  as  we  baire 
already  seen,  be  examined  on  interrogatories  of  the  party  indictr 
ed.  (c)  But  so  much  is  viva  voce  testimony  preferred,  that  if  the 
deponent  aAerwards  arrive  in  England,  his  examination  will  not 
be  suffered  to  be  read,  but  his  personal  attendance  will  be  abso- 
lutely requisite,  (d) 

Before  the  examination  commences,  the  crown  may  demand  that 
the  witnesses  should  retire  in  order  to  each  being  questioned  in 
the  absence  of  the  others,  (e)  And  the  same  order  will  be  made 
on  the  request  of  the  defendant,  but  ^s  a  matter  of  indulgence  ani 
not  of  right.  (/) 

When  the  witness  is  thus  sworn  and  present,  he  is  examined  by 
the  counsel  for  the  prosecution;  or,  if  none  be  retained,  by  the 
judge  or  presiding  magistrate.  Formerly  if  any  objection  were  to 
be  made  to  his  competency,  he  was  first  sworn  on  the  voire  dire; 


(jt)  1  l^ach,  412,  498.  Iil.  n.  b. 
Pc-ike.  N.  P.  23.  Phil.  Ev.  12  &  13. 
Cowp.  390.  Burn,  J.  Oaths,  IV.  See 
form,  1  I^ach,  412,  498.  n.  b.  Pe&ke, 
N.  P.  23.     Post,  last  vol. 

(y)  2  Sid.  6,  X  Cowp.  390.  Burn, 
J.  Oaths,  IV. 

(s)  Hawk.  b.  2.  c.  46.  s.l.  Bac. 
Abr.  Evidence,  E.  Williams,  J.  Evi- 
dence, IV, 

(«)  Hob.  325.  Vaug^h.  143.  4. 
Fortes,  Pref.  HI.  Bac.  Abr.  Evi- 
dence, E.  Williams,  J.  Evidence,  IV. 

{6)  IT.  R.  125.    2  T.  R.ia.    3 


Burr.  1785.  2  Btirr.  1163.  2SW. 
1240,  1  Cowp.  241.  Williams,  I 
Evidence,  IV. 

(c)  1  Cowp.  174.  2  M.  &  S.603. 
2  Salk.  691.  Ante,  612, 492.  Con*. 
53. 

(rf)  2  Salk.  691.  Bac.  Abr.  E*i. 
dence,  E. 

(c)  Post.  47,  Bac  Abr.  Evidence, 
D.  Williams,  J.  Evidence,  IV.  ♦ 
Harg.  St.  Tr.  754.  6.  id.  800.  Peak*, 
EV.206.  n.f. 

CfJ  Id.  ibid.  4Hargr.  St.Tr.754. 

6  Uarg.  St.  Tr.  800. 
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but  DOW  k*  bis  interest  or  infamy  be  subsequently  discovered,  it  is 
the  practice  to  reject  him.  {g)  It  is  usual  for  only  one  counsel  to 
examine  the  same  witness;  but  where  the  junior  counsel  Is  em- 
barrassed in  his  examination,  his  leader  may  step  in  to  his  assist- 
ance, and  proceed  in  questioning  the  witness,  {h)  On  the  exami« 
nation  in  chief,  the  counsel  will  not  be  allowed  to  ask  leading 
questions,  that  is,  such  as  from  th^eir  nature,  instruct  the  witness 
vvhat  he  is  to  say  in  reply,  (t)  But,  at  the  same  time,  he  must 
state  his  question^  in  so  forcible  a  way,  that  it  may  be  perfectly  [^619] 
understood,  and  no  material  circumstance  omitted.  And  if  the 
witness  appears  desirous  of  concealing  the  truth  in  order  to  favour 
the  idefendant,  the  court  will  allow  a  latitude  bordering  on  cross- 
examination  to  the  prosecutor's  counsel,  (k)  So  in  the  examina- 
tion of  a  witness  to  contradict  the  testimony  of  another,  leading 
questions  may  be  allowed,  as  whether  a  written  instrument  con- 
tained  certain  matter;  because  otherwise  it  would  b^  difficult  to 
bring  them  to  any  direct  contradiction.  (2) 

A  witness  cannot  be  permitted  to  read  his  evidence,  (m)  but 
may  refresh  his  memory  from  any  book  or  paper,  provided  he  can 
afterwards  swear  to  the  fact  from  his  own  recollection;  though  if  . 
he  can  only  maintain  its  truth  by  finding  it  entered  there,  the 
papers  must  be  themselves  given  in  evidence,  (n)  And  he  may 
be  allowed  to  look  at  papers  in  order  to  refresh  his  memory,  which 
were  not  written  by  himself,  but  which  he  has  repeatedly  inspect- 
ed, (o)  It  has  been  said  that  it  is  necessary  he  should  swear  ab- 
solutely to  the  fact  which  he  is  called  to  prove,  and  that  a  mere 
persuasion  and  belief  will  not  be  sufficient  proof  for  the  considera- 
tion of  a  jury,  (p)  But  it  is  now  settled,  that  there  are  cases  in 
which  a  belief  will  be  available  in  evidence.  Thus  a  subscribing 
witness  to  a  deed  may  swear  that  he  has  totally  forgotten  that  he 
signed  it,  but  on  being  shown  his  signature,  he  may  depose  that  he 
believes  he  saw  the  execution,  and  the  court  will  be  satisfied  with 
bis  answer,  (q)  And  though,  in  general,  the  opinion  of  an  indivi- 
dual is  no  evidence,  on  questions  of  science,  persons  skilled  in  the 
art  may  be  called  to  state  wh^t  their  sentiments  are  respecting  any 
point^  within  the  scope  of  their  particular  inquiries.  Thus  a  phy-  1**6201 
sician  in  case  of  murder,  a  person  skilled  in  detecting  feigned 
hands  in  case  of  forged  writings,  and  a  seal  engraver,  where  a  seal 
is  suspected  to  be  a  forgery,  may  respectively  give  their  opinions 


(g)    Pliil.  Ev.    103.   Peake,    Ev,  (n)  3  T.  R.  749.    11  Harg.  St.  Tr. 

204,  5.  255.    3  T.   R.  754.    2  Campb.  112. 

(A)  20  St.  Tr.  664.    Gobbet's  Ed.  Hawk.  b.  2.  c.  46.  s.  168.    Bac.Abr. 

Home  Tooke's  case.    2  Campb.  280.  Evidence,  £. 


(»)  Pcake^  Ev.  206.    Phil.  E v.  104.         (o)  2  Campb.  112. 

(/)  1  Campb.  44.  b,  Zc,  46.  s.  167.    Williams,  J.  Evi- 


^)  Phil.  Ev.  104.  (p)   1  Dyer.  53.  b.  n.  15.    Hawk. 


(m)  5  St.  Tp.  445.    Hawk.  b.  2.  c.     dence,  IV. 
46.  8. 168.  (g)  3  Wils.  427. 

Crm.  Late.  vol.  I.  3  h 
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[*621] 


respecting  the  cause  of  the  death,  or  the  authenticity  of  the  sus- 
pected iDstrumeDt.  (r) 

During  the  examination  of  a  witness,  he  cannot  be  compelled  to 
answer  any  question  tending  to  render  him  the  subject  of  a  crimi- 
nal accusation;  (s)  and,  on  the  same  principle,  a  witness  is  not 
compellable  to  answer  interrogatories  haying  a  direct  tendency  to 
subject  him  to  penalties,  or  having  such  a  connection  with  them  as 
to  form  a  step  towards  it.  {t)  Formerly,  when  a  question  was 
put  to  a  witness,  the  answer  to  which  would  have  a  tendency  to 
criminate  him,  it  was  the  practice  for  the  judge  to  tell  the  witness 
that  he  was  not  bound  to  answer  the  question;  but  now,  as  the 
witness  may  waive  the  objection,  it  is  said,  that  he  may  be  left  to 
his  own  discretion,  and  the  conclusion,  therefore,  is,  that  the  ques- 
tion may  be  put;  and  then  the  witness  may  object,  (if)  It  has  also 
at  length  after  much  discussion  been  established,  that  a  witness  is 
not  obliged  to  admit  or  answer  to  any  matter  which  tends  to  throw 
a  shade  over  his  moral  character,  although  it  involves  no  offence 
for  which  he  could  be  indicted,  (to)  And,  therefore,  on  an  indict- 
ment for  a  rape,  the  prosecutrix  cannot  be  asked  whether  she  is  a 
woman  of  dissolute  character,  nor  can  any  other  be  called  to  prove 
it*  (x)  And*^  upon  the  same  principle,  no  man  can  be  asked  whe- 
ther he  has  stood  in  the  pillory,  or  been  convicted  of  an  offence  for 
which  he  has  received  a  pardon,  or  taken  up  on  suspicion  of 
felony,  or  even  whether  he  has  given  an  opinion  respecting  the 
event  of  the  trial;  {y)  and  the  refusal  of  the  witness,  in  these 
cases,  to  answer  the  improper  question,  is  not  to  be  considered  as 
affecting  his  credit,  (z)  But  it  is  open  to  the  other  side  to  impeach 
his  credit^  by  evidence  of  his  general  want  of  veracity,  though 
they  cannot  descend  to  particular  transactions,  (a)  And  the  de- 
position be  made  before  the  magistrate,  and  which  was  certi6ed  to 
the  judges,  may  be  produced  in  order  to  show  that  he  has  varied 
in  his  narration,  (b)  And  yet  it  has  been  reoently  holden  that  the 
record  of  a  conviction  before  a  justice,  cannot  be  given  in  evidence 
for  the  same  purpose  on  a  subsequent  trial,  (c)  It  is,  however, 
provided  by  statute,  that  it  shall  be  no  objection  to  a  question  pot 


(r)  4  T.  R.  498.  4  Esp.  Rep.  J117, 
145. 

($)  3  Campb.  310.  8  Ves.  J.  405. 
11  Ves.  J.  525.  16  Ves.  J.  59,  64, 
239.  4  Harg.  St  Tr.  9.  7  Mod.  119. 
2  Dougl.  593.  Hawk.  b.  2.  c.  46.  s. 
169.  Bac.  Abr.  Evidence,  E.  Pre- 
amble to  46  Geo.  III.  c.  37.  Dick. 
Sess.  201. 

(t)  16  Vest.  J.  239. 

(«)  16  Vest.  J.  64, 242. 

(w)  3  Campb.  519.  Phil.  Ev.  104. 
Id.  Preface,  VI.  Hodgson's  case. 
4  Harg.  St.  Tr.  748.    Peake,  Ev.  142 


to  154.  4  Esp.  Rep.  225.  aec.  but 
see  4  T.  R.  440.  Hawk.  b.  2.  c  46. 
s.  169.  3  Esp.  R.  94.  2  Campb. 
637,  8.  contra. 

(a)  Phil.  Ev.  104  Id.  pret  VI. 
3  Campb.  519. 

(y)  4  Harg.  St.  Tr.  748. 

(016  Ves.  J. 59,  64. 

(a)  4  Harg.  St.  Tr.  Ante  588, 599. 
Bui.  N.  P.  296.    Peake's  Rep.  11. 

(b)  3  Harg.  St.Tr.  131, 2. 1  Campb. 
463,  in  notes.  Hawk.  b.  2.  c,  4o.  s. 
22'    Ante  81, 2. 

(c)  1  Campb.  462. 
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to  a  witness,  that  the  answer  to  it  may  prove  him  liable  tp  a  debt 
or  subject  him  to  a  civil  action,  (d) 

When  the  examination  in  chi^f  of  the  witness  is  concluded,  the  Cross 
prisoner  or  his  counsel  has  power  to  cross-examine  him  as  to  every  mination. 
part  of  his  testimony,  (e)  And  if  he  is  not  assisted  by  an  advo- 
cate, it  is  the  duty  of  the  court  to  ask  any  questions  which  they 
think  may  tend  to  his  benefit.  (/)  In  this  cross-examination  the 
party  is  sdlowed  a  greater  latitude.  He  may  ask  any  questions 
even  respecting  matters  communicated  in  professional  confidence, 
for  if  the  opposite  side  have  brought  forward  their  solicitor  €fr 
counsel,  they  have  broken  the  ties  which  bound  him  to  silence,  {g) 
Leading  questions  are  here  admitted^  with  safety,  because  the  [*623] 
witness  is  supposed  to  be  more  favorable  to  the  party  calling  him, 
than  to  that  against  which  he  is  brought  forward  to  swear,  (h) 
And,  in  order  to  try  his  credit,  facts  may  be  supposed  apparently 
connected  with  the  cause,  which  have  no  real  existence  except  in 
the  imagination  of  the  counsel,  (i)  But  how  far  questions  may  be 
asked  for  the  same  purpose,  which  have  no  seeming  tendency  to 
bear  on  the  point  in  issue,  appears  still  to  be  dubious.  It  is  per- 
haps better  left  to  the  discretion  of  the  courts,  in  each  particular 
case,  to  prevent  the  counsel  from  too  great  a  digression  from  the 
matter  in  issue. 

When  an  exception  is  made  by  any  party  to  a  witness  which  is  Of  bill  of 
overruled  by  the  court,  the  opposite  side  have,  at  least  in  civil  "^®P" 
proceedings,  the  power  of  appealing  from  his  decision,  by  tender-  evidence, 
ing  a  bill  of  exceptions.  This  document  the  judge  must,  in  civil 
cases,  seal  by  virtue  of  the  IS  Edw.  I.  c.  31.  and  it  will  operate 
like  a  writ  of  error.  But  it  seems  to  be  the  better  opinion  that 
this  provision  does  not  extend  to  any  criminal  case;  and  is  cer- 
tainly inadmissible  on  indictments  for  treason  and  felony,  (fc)  It 
has  indeed  been  allowed  on  an  indictment  fjgr  a  misdemeanour, 
but  the  propriety  of  this  allowance  is  disputed;  (2)  for  it  is  said 
that  if  every  prisoner  were  allowed  this  privilege,  a  great  delay 
must  arise,  and  the  ends  of  justice  would  frequently  be  defeated; 
for  bills  of  exceptions  woula  be  tendered  on  almost  every  capital 
conviction,  (m)  It  will  not,  therefore,  be  necessary  to  expatiate  on 
the  form  or  mode  of  obtaining  it;  but  merely  to  refer  to  the  books 
which  treat  of  it  with  reference  to  civil  cases,  where  it  frequently 
occurs,  (n) 

A*  demurrer  to  eMUnu  is  a  proceeding  by  which  the  judges  are  Demur- 
rers to 
•  evidence. 

[*623] 


;rf)  46  Geo.  UL  c.  37.  R.  T.  H.  250, 1.    2  Harg.  St.  Tr.  447. 

>)  4  BUu  Com.  355,  6.  Hawk.  b.  2-  c.  46.  s.  220.  Willea,  535, 

;/)  Ante,  407.    Dick.  Sets.  194.  Bui.  N.  P.  316.    Tidd,  5th  Ed.  851.  n. 

[S)  Bac.  Abr.  Evidence,  E.    Wil-  a.    Phil.  Ev.  111. 
liams,  J.  Evidence,  IV.  (/)  1  Leon.  5.     R.  T.  H.  250,  1. 


(A)  Peake,  Ev.  206.  (m)  2  Harg.  St.  Tr.  447. 

(r)  Peake,  Ev.  206.    Phil.  Ev.  104.         (n)  Tidd,  5lh  Ed.  850  to  854. 

ik)  Kel.  15.   1  Uv.  68.  1  Sid.  85. 


428 


OF   THE  EVIDENCE* 


called  upon  to  determine  what  the  law  is  upon  certain  facts  whicb 
are  brought  forward  in  evidence;  and  is,  therefore,  analogous  to  a 
demurrer  upon  facts  alleged  in  pleading,  (o)  It  admits  the  truth 
of  all  the  facts  which  are  attempted  to  be  shown,  whatever  may  be 
the  nature  of  the  evidence,  whether  of  record,  or  in  writing,  (p) 
or  bj  parol,  {q)  The  court  may,  if  they  think  fit,  overrule  it  at 
once,  without  suffering  it  at  all  to  be  made  the  subject  of  discus- 
sion, (r)  It  can,  however,  be  of  very  little  use  in  criminal  pro- 
ceedings; since  the  crown  is  never  compellable  to  join  in  demur- 
rer; but  the  judge  directs  the  jury  to  find  a  special  verdict,  the 
legal  effect  of  which  the  court  will  afterwards  determine.  (<) 


Of  the  ad- 
dress of 
the  de- 
fendant 
and  evi- 
dence on 
his  behalf. 


[*624] 


Evidence 
for  the 
prisoner. 


When  the  case  and  evidence  of  the  prosecution  is  concluded, 
the  judge  calls  on  the  defendant  for  his  defence,  usually  saying, 
"  Well,  prisoner,  what  have  you  to  offer  in  your  defence."  {t) 
The  prisoner  is  then,  and  before  the  examination  of  his  own  wit- 
nesses, entitled  to  address  the  jury,  whose  duty,  as  well  as  that  of 
the  court,  it  is,  to  attend  with  patience  to  what  he  may  think  fit  to 
offer,  (u)  We  have  seen  that  he  is  not  allowed  counsel  to  do  this 
for  bin),  except  in  prosecutions  for  high  treason,  and  misde- 
meanours inferior  to  felony ;  or  the  highest  and  the  most  trifling 
offences,  (w)  Where,  however,  in  treason,  he  is  entitled  to  this 
assistance,  he  may  have  one  of  his  counsel  to  open  his  case,  and 
arrange  his  defence,  and  the  other  to  reserve  himself  till  its  con- 
clusion,* when  he  may  sum  up  its  principal  features  and  impress 
it  on  the  minds  of  the  jury,  (x)  In  felonies  also,  as  well  as  mis* 
demeanours,  by  the  modern  practice,  we  have  seen  that  it  is  usual 
to  allow  counsel  to  examine  and  cross-examine  witnesses,  and 
otherwise  to  assist^he  prisoner,  though  in  felonies  the  counsel  is 
not  allowed  to  address  the  jury,  (y)  If  in  felonies  the  prisoner 
has  no  counsel,  it  is,  as  we  have  seen,  the  duty  of  the  court  to  exa- 
mine witnesses  for  him,  to  advise  him  for  his  benefit,  and  to  assist 
him  in  defending  himself,  taking  advantage  also  of  every  obvious 
defect  or  irregularity  in  the  proceedings  of  the  prosecutor,  (r) 

The  rules  of  evidence  on  the  part  of  the  defendant  are,  in  gene- 
ral, the  same  with  those  we  have  considered  at  large,  as  applying 
to  the  case  of  the  prosecution.    In  prosecutions  for  misdemeanours 


(o)  2  Heu.  Bla.  205,  6.    Tidd.  5 
Ed.  854.    See  form  Bui.  N.  P.  314. 

(p)  5  Co.  104.  a. 

(g)  Alleyn.  18. 

(r)  2  Rol.  Rep.  119.  Bui.  N.  P. 
314. 

(0  5  Co.  Rep.  104.  2  Hen.  Bla. 
187.  Co.  Lit.  72.  Tidd.  5  Ed.  854. 
Phil.  Ev.  113. 


(0  6  St.  Tr.  832. 

(u)  Dick.  Ses8.  222. 

(w)  Ante,  407,  8,  9. 

(x)  Dougl.  591.  n.  2.  2  Stra,  825, 6. 

(y)  Ante,  407,  8.  4  Bla.  C.  356. 
Dick.  Sess.  194. 

(*)  Dick.  Sesa.  194.  Dsit,  J.  c 
185,    Ante,  407. 
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Cbe  defendant  has  been  from  the  earliest  times  allowed  the  writ  of 
subpoena,  (a)  But  prisoners  had  no  right,  by  the  common  law, 
to  this  compulsory  process  in  capital  cases  without  a  special 
order  of  the  court  for  that  purpose:  (6)  and  the  courts  refused  a 
habeas  corpus  to  bring  up  a  pri3oner  whose  evidence  was  material 
for  the  defendant;  (c)  and  it  is  said  that  the  prisoner  was  not  even  ' 
permitted  to  call  witnesses,  though  present,  but  the  jury  were  to 
decide  on  his  guilt  or  innocence  acQording  to  their  judgment  upon 
the  evidence  offered  in  support  of  the  prosecution,  (d)  And  though, 
as  we  have  seen,  this  latter  practice  of  rejecting  evidence  for  the 
prisoner  was  abolished  about  the  time  of  Queen  Mary,  yet  the  wit- 
nesses could  not  be  sworn  on  behalf  of  the  prisoner,  but  were 
merely  examined  without  any  particular  obligation,  and  therefore 
obtained  but  little  credit  with'*^  the  jury,  (e)  It  is  remarkable  that  L  ^^^\ 
Queen  Mary,  when  she  appointed  Sir  Richard  Morgan  chief  jus- 
tice of  the  Common  Pleas,  enjoined  him  ^^  that  notwithstanding 
the  old  error,  which  did  not  admit  any  witness  to  speak,  or  any 
other  matter  to  be  heard,  in  favour  of  the  adversary,  her  majesty 
being  party;  her  highnesses  pleasure  was,  that  whosoever  could  be 
brought  in  favour  of  the  subject,  should  be  heard:  and  moreover, 
that  the  justices  should  not  persuade  themselves  to  sit  in  judgment 
otherwise  for  her  highness  than  the  subject."  (/)  And  the  greatest 
legal  authorities  were  decidedly  of  opinion  that  there  was  no  foun- 
dation in  reason  or  in  justice  for  these  tyrannical  practices,  (g) 
By  the  31  Eliz.  c.  4.  any  person  impeached  for  the  felony  of  em- 
bezzling military  stores,  thereby  created,  was  at  liberty  to  establish 
his  defence  by  lawful  witnesses.  At  lengthy  by  7  W.  III.  c.  3.  s. 
7.  in  all  cases  of  treason  within  that  act,  it  is  enacted  that  defend- 
ants ^'  shall  have  the  like  process  of  the  court  to  compel  their  wit- 
nesses to  appear  for  them,  as  is  usually  granted  to  compel  witnesses 
to  appear  against  them,"  so  that  the  defendant  may  have  a  sub- 
poena, or  a  habeas  corpus,  to  bring  up  a  witness  who  is  a  pri- 
soner, (h)  And  by  1  Ann,  st«  2.  c.  9.  s.  3.  the  witnesses  of  a 
prisoner  on  indictments  for  treason  and  felony  are  to  be  examined 
on  oath,  (i)  So  that,  as  the  right  always  existed  with  regard  to 
inferior  crimes,  (fc)  there  is  now  no  distinction  in  these  respects 
between  the  evidence  for  the  crown  and  the  prisoner.    We  have 


(a)  Phil.  Ev.  4.  Hawk.  b.  2.  c. 
46.  8.  iro.    4  Harg.  St.  Tr.  599. 

(A)  Id.  ibid.  Hawk.  b.  2.  c.  46.  s. 
171-    2  Harg.  St.  Tr.  505. 

(c)  4  Harg.  St.  Tr.  2599. 

(rf)  5  T,  R.  313.    4  Bla.  C.  359. 

(<?)  Ante,  615.  5T.  It313.  4  Bla. 
C.  359.    Dalt,  J.  c.  165. 

(/)  1  St.  Tr.  72.  Harg.  Ed. 
Throckmorton'«  Case.  4  Bla.  Com. 
359. 


Cr)  3  Insl.  79.  2  Hale,  283.  Ante, 
615. 

(A)  4  Harg.  St.  Tr.  599.  44  Geo. 
III.  c.  102. 

(f)  Phil.  Ev.  4.  Hawk.  b.  2.  c.  46. 
s.  170.  4  Harg.  St.  Tr.  599.  Ante, 
615. 

{k)  There  seem^  no  express  pro. 
vision  that  the  defendant  in  felony 
shall  have  process  to  bring  in  his 
witnesses.    Hawk,  b.*^  2.  c.  46.  s.  172. 
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[*626]  already  seen  in  considering*  the  eflfect  of  the  general  issue, — what 
special  matter  of  defence  the  prisoner  may  give  in  evidence;  that 
plea  refers  the  whole  matter  of  his  guilt  or  innocence  to  the  jurj; 
the  intention  as  well  as  the  facts  and  the  legal  complexion  of  the 
transaction,  as  well  as  the  transaction  itself.  (I)  It  follows,  there- 
fore, that  he  may  show  the  innocence  of  his  intention,  as  well  as 
negative  the  facts  of  the  chaise.  And  it  is  laid  down  as  a  general 
rule,  that  wherever  he  could  not  have  pleaded  specially,  he  may 
justify  under  the  general  issue;  as  on  an  indictment  for  murder,  Ik 
'  ""may  show  that  the  killing  was  justifiable  by  the  circumstances  of 
the  occasion,  (m)  Sohe  may  give  in  evidence  facts  which  bring 
his  case  within  the  terms  of  a  proviso  in  the  statute,  by  which  the 
offence  charged  upon  him  is  created,  if  his  case  comes  within 
its  exception,  (n)  And  he  may  even  bring  witnesses  to  prove  son 
assault  demesne,  though  it  must  have  been  specially  pleaded  to  an 
action  for  battery,  (o)  - 

When'  several  defendants  are  indicted  together,  one  of  them 
cannot  regularly  become  a  witness  for  the  others;  but  if  no  evi- 
dence whatever  be  given  against  him,  he  is  entitled  to  his  dischaige 
as  soon  as  the  case  of  the  prosecutor  is  closed,  and  may  then  be 
examined  on  behalf  of  the  other  defendants,  (p)  So  if  one  person 
be  joined  for  a  trespass  by  a  simul  cum,  and  no  attempt  was  ever 
made  to  serve  process  upon  him,  or  any  thing  proved  against  him, 
he  will  be  admitted  as  a  witness,  (q)  And  where  one  of  the  de- 
fendants, on  an  indictment  for  an  assault,  submits  to  a  small  fine 
and  is  discharged,  he  may  be  called  on  the  part  of  others,  with 

[*627]  whom  he  was  jointly  indicted,  {r)*  And  where  one  defendant  has 
effectually  pleaded  a  misnomer,  he  may  be  received  as  a  witness 
because  the  indictment  as  against  him  is  abated,  {s)  But  if  he 
sufiers  judgment  by  default  he  cannot  afterwards  become  a  wit- 
ness against  or  in  favour  of  his  associates.  (<)  And  if  any,  even 
the  least,  evidence  be  given  against  him,  he  cannot  be  sworn,  but 
the  whole  must  be  submitted  together  to  the  jury,  (tij 

The  only  other  important  circumstance  in  the  defendant's  evi- 
dence, which  the  prosecutor's  does  not  include,  is  the  permission 
to  call  witnesses  to  support  his  character,  which  has  always  been 
allowed  him.  (w)    "Wnere  the  parties  called  are  respectable  and 


(0  Ante,  470, 1.  285.    1  Hale,  303. 

(m)  Co.  Lit.  283.  a.    2  Rol.  Abr.  (q)    R.  T.  H.  123,  264.      1   Atk. 

682.    Bui.  N.  P.  288.    Hawk.  b.  2.  452.    Style,  482. 

c.  46.  8.  203.    Williams,  J.  Evidence,  (r)  1  Stra.  633.    Peake,  Er.  16a 

V.  Phil  Ev.  36. 

(fi)  2  Rol.  Abr.  683.    Hawk.  b.  2.  (f)  R.  T.  H.  303. 

c.  46.  8.  204.  Williams,  J.  Evidence,  (<)  5  £sp.  Rep.  154.     2  Caropb. 

V.  333,  4.  n.    'Bui.  N.  P.  285.     rfifl. 

(«)  Hawk.  b.  2.  c.  46.  203.    Wil-  Ev.  36. 

liams,  J.  Evidence.  (u)  Bui.  N.  P.  285.    Peake,  Ev. 

1  East,  312,  3.    6  T.  R.  627.  168.    Phil.  Ev.  36. 

237.    Sav.  34.    Bui.  Ni.  Pri.  (w)  Ante,  573, 4, 5.   Fftke^  Ev.  8. 
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their  testimony  strong  in  his  favour,  it  greatly  fortifies  the  pre- 
sumption of  his  innocence,  and  in  a  case  depending  on  doubtful 
circumstances  |voduces  considerable  effect  on  the  minds  of  a 
jury,  {x)  But  it  is  only  admitted  in  cases  strictly  criminal,  and 
therefore,  cannot  be  received  in  any  action  for  penalties,  though 
the  conduct  attributed  by  them  to  the  defendant  is  dishonest  and 
immoral,  (y) 


Where  the  defendant  calls  any  witnesses  on  his  defence,  the  Of  the  re- 
counsel  for  the  prosecution  has  always  a  right  to  address  the  jury  in  P^^  on  the 
reply,  the  same  as  in  civil  cases,  (z)  But  where  the  prisoner  adduces  ^"  ' 
no  evidence,  in  the  case  of  an  ordinary  prosecution,  not  conducted 
by  the  Attorney  or  Solicitor  general,  it  is  not  the  practice,  and  it 
has  been  holden  that  no  such  right  exists,  (a)     And  so,  if  the*^  de-   P628] 
fendant  produce  evidence^merely  collateral  to  the  subject  matter 
of  the  indictment,  as  to  establish  the  incompetency,  or  affect  the 
credibility  of  the  prosecutor's  witness,  this  will  not  entitle  the  pro- 
secutor's counsel  to  the  general  reply.  (6)     And  it  should  seem 
that  if  the  affirmative  be  on  the  defendant,  and  he  begins  on  the 
trial,  then  his  counsel  has,  as  in  civil  cases,  the  general  reply,  (c) 
The  Attorney  and  Solicitor  general,  however,  have,  in  all  cases  of 
a  crown  prosecution,  the  right  of  replying,  whether  the  witnesses 
be  examined,  or  evidence  adduced  or  not,  on  the  behalf  of  the  de- 
fendant, {d)    And  this  has  been  allowed  even  on  collateral  issues, 
though  said  to  be  contrary  to  all  practice,  (e)     And  the  Solicitor 
general,  in  case  of  high  treason,  may,  if  he  prefer  it,  instead  of 
summing  up  the  evidence  for  the  crown,  reserve  himself  for  the 
reply  to  that  adduced  by  the  prisoner.  (/) 

Before  we  come  to  the  conclusion  of  the  trial,  there  are  some  Of  ad- 
incidental  circumstances  to  be  mentioned,  which  may  arise  during  joumment 
its  continuance.     If  it.should  be  impossible  for  the  trial  to  be  con-  to'aav.  ^ 
eluded  in  one  day,  the  court  may  adjourn  fron^  day  to  day  until 
the  whole  of  the  investigation  has  been  completed,  {g)     This, 
although  sometimjes  done  as  a  matter  of  consent,  with  the  concur- 
rence of  the  defendant,  the  courts  have  a  right  to  do  without  any 
such  tonsent  when  they  think  the  occasion  requires  it.  {h)    When 

(x)  Ante,  574,  5.    Peakc,  Ev.  8.  366,  368. 

(y)  2  Boss.  &  Pwl.  532.  n.  a.  (d)  11  Harg:.  St.  Tr.  267,  273,  288. 

li)  11  Harg.  St.  T.    288,   where  20  St.  Tp.  664.    Cob.  Ed.  Peake,  N. 

see  Reply.  P.  236.    1  Bla.  Rep.  6. 

(a)  1  Esp.  Rep.  227.    Peake,  N.  (e)  1  Bla.  Rep.  6. 
P.  4.  note  (•)  236,  7.    11  Harg.  St.  (/)  1  Burr.  644. 

Tp.  267  &  288,  ace.    20  St.  Tp.  664.  (s)  6  T.  R  $30, 1.    4  'Daiint./311. 

Cob.  Ed.  contra.  (A)   4  Taunt.  311.     6  T.  R.  311. 

(b)  5  Esp.  R.  96.    11  Harg.  St.  Tr.  Hawk.  b.  2.  c.  5.  s.  14.    4  Bla.  Com. 
288.  360.  n.  n. 

(c)  Peake,  Ev.  5.  note  (•)  3  Camp. 
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this  is  the  case,  the  jury  all  retire  together,  to  some  adjoinii^ 
tavern,  where  accominodations  are  piepared  for  them,  and  the 
bailiffs  are  sworn  ^^  well  and  truly  to  keep  the  jury,  and  neither  to 
speak  to  them  themselves,  nor  suffer  any  other  person  to  speak  to 
them  touching  any  matter  relative  to  this  trial."  (t)     The  entry  of 
[*629]    the  adjournment*  must  also,  at  least  in  prosecutions  for  misde* 
meanours,  appear  upon  the  record,  for  otherwise  the  adjournment 
cannot  afterwards  be  intended,  (fe)    And  it  is  most  proper  to  enter 
it  in  the  present  tense,  though  the  numerous  precedents  which  are 
framed  in  the  past,  seem  to  sanction  that  course  of  proceeding.  (/) 
Of  illness.       If  one  of  the  jurymen  be  taken  ill  during  the  trial,  though  of  a 
^  ^li"'  capital  offence,  so  as  to  be  incapable  of  agreeing  in  the  verdict, 
or  die,  the  jury  may  be  discharged,  though  the  evidence  of  the 
crown  is  nearly  gone  through,  and  the  prisoner  must  be  tried 
afresh  by  another  jury,  (m)     If  a  juryman  be  taken  ill,  another 
juryman  may  be  permitted  by  the  court  to  attend  him  accompa- 
nied by  a  bailiff  sworn  to  remain  constantly  with  him;  and,  oa 
his  return,  he  may  himself  be  questioned  on  his  oath  ^'  to  make 
true  answer  to  such  questions  as  the  court  shall  demand  of  him,'' 
as  to  the  state  of  the  individual  whom  he  has  left,  and  if  it  appear 
from  his  evidence  that  there  is  a  probability  of  the  juror's  speeidily 
recovering,  he  may  be  allowed  proper  refreshment,  (n)  but  if  there 
be  no  probability  that  he  will  be  able  to  return  to  pursue  his  du- 
ties, a  new  panel  may  be  ordered,  returnable  instanter,  upon  which 
all  the  other  eleven  are  competent  to  serve,  (o)     To  these,  how- 
ever, the  prisoner  has  the  same  right  of  challenge  as  if  they  had 
been  returned  upon  the  original  venire,  (p)     And  if  the  prisoner 
himself  be  taken  so  ill  during  the  trial  that  he  is  incapable  of  re-* 
maining  at  the  bar,  the  investigation  must  be  suspended;  and, 
'  when  he  afterwards  recovers,  another  jury  must  be  returned  to 

L*  ^^^J  decide  on  the  merits  of  the*  accusation,  {q)  In  some  cases,  in- 
deed, where  a  juryman  has  been  taken  ill,  the  judge,  instead  of 
discharging  the  jury,  has  asked  the  prisoner's  consent  to  swear 
another  juror  in  the  room  of  him  who  was  removed  by  indisposi- 
tion; (r)  but  the  better  practice  seems  to  be  that  of  discharging 
the  jury  altogether,  and  returning  another,  competent  to  deter- 
mine the  issue.  («) 


(i)  6  T.  R.  530,  1. 

(k)  2  Keb.  284,  292.  1  Sid.  348. 
Hawk.  b.  2.  c.  5.  s.  15.  Bac.  Abtw 
Court  of  Justices  of  Oyer,  Terminer, 
and  Gaol  Delivery,  C. 

(/)  Sir  Tho.  Rayra.  115.  Hawk, 
b.  2-  c.  5.  s.  15.  Bac.  Abr.  Court  of 
Justices  of  Oyer,  Terminer,  and  Gaol 
Delivery,  C  See  form  of  Entry,  6 
T.  R.  531.  Cro.  C.  C.  480.  Post, 
last  vol. 


(m)  2  Leach,  620.    4  Taunt.309. 

3  Campb.  207.    Dick.  Sess.  324w 
(fi)  Doc.  &  Stud.  2ri,  2.    1  Ventr. 

125.    Bac.  Abr.  Vend.  H. 
(o)  2  Leacb,  620.    3  Camp.  307. 

4  l^aunt.  309.    Doc.  &  Stud.  271. 2. 
[p)  3  Camp.  208.    Ante  550. 
[q)  2  Leach,   546.    Post.  76.    5 

Campb.  209.    Dick.  Sess.  324. 
(r)  2  Leach,  621,  o.  b. 
(»)Fost.31. 


!! 


AFTER  EVIDENCE   GIVEN. 


43S 


The  delivery  of  any  papers  to  the  jury,  either  during,  or  pre- 
vious to  the  trial,  is  a  great  crime  in  those  who  are  guilty  of  it, 
but  it  is  not  sufficient  to  avoid  the  verdict,  which  the  jury  will  be 
presumed  to  have  given  without  regard  to  any  such  illegal  inter- 
ference, {t) 

Besides  these  cases,  in  which  the  jury  will  be  discharged  from  or  with- 
the  casual  circumstances  of  illness,  there  are  some  others  in  which  drawing 
the  crown,  at  least  by  the  consent  of  the  prisoner^  is  at  liberty  to  *J**"*''* 
withdraw  a  juror,  in  order  either  to  indict  him  again,  or  to  put  off 
the  trial,  {u)  Thus,  it  has  been  laid  down,  that  in  order  to  let 
the  prisoner  into  a  ground  of  defence  which  he  could  not  other- 
wise have  taken,  before  evidence  given,  the  court  may,  by  consent, 
discharge  the  jury,  and  that  circumstance  cannot  bar  any  subse- 
quent proceedings.  (10)  But  it  does  not  seem  that  without  such 
consent,  the  prosecutor  has  any  right  to  bring  the  defendant  twice 
into  peril  of  his  life,  {x)  though  the  contrary  has  been  formerly 
hoiden.  (y)  Nor  ought  the  court  to  admit  the  prisoner  to  consent 
to  his  own  prejudice,  but  rather  to  give  him  the  full  benefit  of 
every  circumstance  in  his  favour,  (z)  And  it  would  be  absurd  to 
suppose  that,  after  evidence  given,  the  prosecutor  might  be  allow- 
ed to  withdra^v*  a  juror,  merely  because  the  proof  would  not  [*6S1J 
amount  to  conviction;  (a)  though  it  might  have  been  done,  on  ac- 
count of  the  sudden  illness  of  a  witness.  (6)  So  though  in  for- 
mer times  the  contrary  has  been  allowed,  (c)  it  seems  to  have 
been  doubted,  whether  in  cases  in  which  life  is  afiected,  or  even 
where  the  punishment  on  conviction  is  infamous,  this  mode  can  bt 
resorted  to,  even  where  the  indictment  is  manifestly  defective,  or 
where  material  witnesses  have  been  kept  away  by  accident  or  coK 
lusion.  (d)  This  doubt,  however,  seems  to  be  scarcely  well 
founded;  and  the  general  rule  deducible  from  this  contrariety  of 
opinions  appears  to  be,  that  this  course  may  be  taken,  whenever  it 
is  either  favourable  or  indifferent  to  the  party  indicted;  or  where 
he  has  purposely  kept  back  evidence  for  the  crown,  or  where  a 
material  witness  is  suddenly  incapacitated  to  attend  by  illness,  (e) 

During  the  whole  of  the  trial,  and  indeed  while  the  court  are  Contempts 
sitting,  the  judges  have  a  power  incident  to  their  commission,  to  of  court, 
punish  any  contempts  of  their  authority  or  obstruction  of  the  course 


0)  1  U.  Raym.  148. 

(tf)  3  Ld.  Raym.  21.  11  Hkrjr.  St. 
Tr.273.  See  form  of  Entry,  3  Ld. 
llaym.  21. 

(w)  Font.  31. 

(x)  Foflt.  31.  2  Stra.  984»  5.  Hawk, 
b.  2  c.  47.  s.  1.  Com.  Dig.  Indict- 
ment, M.  Dick.  Seas.  225. 

(y)SirTho.  Raym.84. 

(z)  Post.  31.  ace.  1  And.  103, 
cent. 

Crim.  law.  VOL.  I. 


(a)  Post.  30.  2  Stm.  984.  n.  1.  aec. 
2  Harg.  St.  Tr.  832,  3.  2  Hale,  294^ 
5.  cont. 

(b)  2  Harg  St.  Tr.  832. 

(c)  Kei  26,  52.  Comb.  401.  1 
Vent.  69.    2  Hale,  295.  6. 

(d)  Post.  28,  30,  1-  2  Strt.  984w 
Com.  Dig.  Indictment,  M. 

(e)  Post  30, 31,  23.  Hawk.b.2.c. 
47.  s.  1. 
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of  jastice.  (/)  They  may  fine  a  person  offending,  and  command 
the  fine  to  be  immediately  levied,  (g)  And  if  the  defendants  are 
guilty  of  any  contemptuous  behaviour,  they  may  be  committed  or 
obliged  to  find  sureties  for  the  outrage  on  pubnc  justice,  thon^ 
acquitted  of  the  original  accusation,  {h) 
Summififi^  When  the  evidence  and  the  speeches  on  both  sides  are  thus  con- 
dence^^'*  cluded,  it  becomes  the  duty  of  the  judge  or  presiding  magistrate 
r*6321  ^  ^^  "P  ^^^  evidence  to  the  jury,  (i)  In  order*  to  enable  him 
to  do  this  with  accuracy,  be  ought  to  take  notes  of  the  proo&  ad- 
duced in  every  part  of  the  proceedings.  And  this  is  the  more  ne- 
cessary as  these  minutes  frequently  become  important  documents 
in  a  remoter  stage  of  the  prosecution;  as  where  the  cause  is  re- 
moved by  certiorari  before  sentence;  where  a  special  case  b  car- 
ried up  to  the  court  above;  or  where  an  application  is  made  for  a 
pardon.  In  these  and  many  other  cases,  these  notes  are  examined 
to  show  the  circumstances  of  the  prisoner's  guilt,  and  how  far  the 
aggravations  or  excuses  of  th'e  case  ought  to  operate  in  the  dispen- 
sation of  justice  or  the  extension  of  mercy,  {j)  Where  the  evi- 
dence affects  several  defendants  differently,  the  judge  will,  as  we 
have  seen,  select  the  evidence  applicable  to  each,  and  leave  their 
cases  separately  to  the  jury,  (fc) 
Ofthecon-  When  the  judge  has  thus  summed  up  the  evidence,  he  leaves  it 
dup^  of  ju-  to  the  jury  to  consider  of  their  verdict.  If  they  cannot  agree  in  a 
rorsincoii'  g|jQ|.(  ^jj^^  \^j  consulting  in  their  box,  they  retire  to  a  convenient 
!  ^""?  place  appointed  for  the  purpose,  and  the  bailiff  is  sworn  to  keep 
them  as  follows,  '^  You  shall  swear  that  you  shall  keep  this  jury 
without  meat,  drink,  fire  or  candle;  you  shall  suffer  none  to  speak 
to  them,  neither  shall  you  speak  to  them  yourself,  but  only  to  ask 
them,  whether  they  are  agreed:  So  help  you  God."  (/)  This  oath 
of  the  bailiff  comprizes,  in  a  great  degree,  the  duties  of  the  joij 
when  they  are  withdrawn.  During  the  whole  of  their  absence, 
they  are  not  to  eat  or  drink  without  the  permission  of  the  justices, 
or  to  speak  with  any  one  except  the  bailiff,  and  merely  to  inform 
him  whether  they  are  agreed,  (m)  And  they  are  not  only  prohi- 
bited from  taking  refreshment,  but  are  fineable  if  they  have  taken 
any  thing  eatable  with  them,  when*  they  retire,  though  they  have 
not  actually  eaten,  (n)  But  unless  they  eat  at  the  cha^  of  one 
of  the  parties,  their  misdemeanour  will  not  avoid  their  verdict,  bat 


their  ?er 
diet 


[*ft3S] 


ffj  6  T.  R.  530.    3  Harg.  St.  Tr. 

408. 

(g)  Id.  ibid. 

(A)  Cro.  Car.  507.  Comb.  40. 
Hawk.  b.2.  c.  46. 8.  11.  n.  f. 

(i)  6  Hrtjc.  St.  1>.  832,  3.  Dick. 
Sess.  223.  Src  form  of  cliarge.  6 
Harjf.  St.Tr.832. 

(j)  Dick.  Sess.  223.  note.  See 
form.    1 1  Harg .  St .  Tp.  290, 1. 

(Jb)  Ante,  271.    3  T.  it  106. 


(/)  Dalt.  c.  185.  2  Hale,  296. 
Dick.  Sess.  223.    Bac.  Ab.  Juries^  G 

(m)  Co.  Lit.  227.  b.  Dolt,  c  185. 
2  Hale,  296,  7,  306.  Tp.  per  ftus, 
247.  Dp.  &  Stud.  271.  B«rii,J.Ja. 
POPS,  V.  Williams,  J.  Juries,  Vlf. 
Dick.  Sess.  223. 

(n)  1  Leon,  133.  Go<1b.  353. 
Plowd.  519.  Tp.  Pp.  Pais,  252.  W51- 
liams.  J.  VIIl.  Bac.  Ab.  Juries,  G. 
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only  subject  them  (o  punishment,  (o)  ,  Indeed  it  seems  that  even 
the  eating  at  the  expense  of  one  of  the  parties  will  only  have  this 
effect  when  the  decision  is  in  favour  of  the  party  who  provided  the 
refreshment,  because  the  influence  must  otherwise  have  operated 
in  a  contrary  direction,  (p)  And  the  justices  may  give  the  jury 
leave  to  refresh  themselves,  so  that  it  is  not  at  the  cost  of  either 
party,  whenever  they  think  it  expedient,  (q) 

The  jury  must  not  hear  any  evidence  in  private  before  them 
either  to  refresh  their  memory  as  to  what  passed  at  the  trial,  or 
as  to  any  new  matter  which  may  arise  during  their  deliberations; 
fbr  if  they  do,  their  verdict  will  be  invalid;  (r)  but  they  may  he^ 
a  witness  again  in  open  court,  or  ask  questions  to  the  judges  for 
their  direction,  so  that  it  be  done  in  the  presence  of  all  the  parties 
concerned;  and  in  the  face  of  the  public,  {s)  Nor  can  they  carry 
with  them  any  writing,  paper  or  deed,  which  was  not  given  in 
evidence  in  open  court,  for  if  they  do  so  and  find  for  the  party  by 
whom  the  documents  were  handed  to  them,  it  will  avoid  the  ver- 
dict, though  not  if  they  decide  against  him.  (t)  But  the  court 
may  permit  the  jury  to  take  with  them  any  writings  under  seal, 
whether  the  defendant  and  the  crown  consent  or  not,  and  any 
writings  whatever  with  the  consent  of  both  parties*  to  the  per- 
mission, (u)  And  if  they  take  with  them  other  documents  which 
were  given  in  evidence,  though  without  leave  of  the  court,  or  if  one 
juryman  show  a  piece  of  evidence  to  his  companions,  this  will  only 
render  them  subject  to  a  fine,  and  will  not  avoid  their  verdict, 
though  given  in  favour  of  the  party  from  whom  they  received 
them,  (to) 

The  jury  must  not  until  they  are  agreed  separate  or  leave  the 
place  appointed  for  their  deliberations,  without  the  special  permis* 
sionofthe  court;  (x)  but  the  judges  may  adjourn  while  tne  jury 
are  withdrawn  to  confer,  and  return  to  receive  the  verdict,  (y) 
Aiid  if  tbey  do  not  agree  before  the  judges  at, the  assizes  depart, 
they  may  be  carried  with  them  from  place  to  place  until  they  be- 
come unanimous,  {z)    And  it  is  laid  down  to  be  an  uncontrovertcd 
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(o)  1  Leon.  1S3.  Tr.  pr.  Pais,  248. 
Co.Lit.  22r.b.  ILd.Ray.  148.  Bui. 
N.  P.  308.  Burn,  J.  Jurors,  V.  Wil- 
liams, J.  Juries,  VII. 

(p)  Co.  Lit.  227.  b.  Tr.  p.  Pais, 
248. 

(9)  Dr.  8c  Stud.  271.  Tr.  per  Pai», 
248.  WiUiams,  J.  Juries,  VII.  Burn, 
J.  Jurors,  V.  Dick.  Sess.  224. 

(r)  Cro.  Eliz.  189.  Bui.  N.  P.  308. 
Bac.  Abr.  Juries,  G.  Williams,  J.  Ju- 
ries, vn. 

(t)  2  Hale,  296,  307,  8.  Tr.  per 
Pais,  252, 3.   WiUiams,  J.  Juries,  VII. 

(0  1  Ld.  Raym.  148.  Co.  Lit.  227. 
b,    Bui.  N.  P.  308.  Tr.  per  [iais,  249. 


(w)  Cm.  Eliz.  411.  2  Uol.  Abr.  687. 
Tri.  per  Pais.  256,  7.  Bui.  N.  P.  380. 
Williams,  J.  Juries,  VII. 

(w)  Cro.  Eliz.  616.  2  Rol.  Abr. 
714.  Cro.  Eliz.  411.  Bui.  N.  P.  380. 
Williams,  J.  Juries,  Vll. 

(x)  Co.  Lit.  227.  b.  Tr.  per  Pais, 
249.  1  Harg.  St.  Tr.  Pref.  to  2  Ed. 
VI.  &  VII.  4  Bla.  C.  360.  Hawk.  b. 
2.  c.  47.  s.  1. 

(y)  3  Harg.  St.  Tr.  731.  4  Id.  231» 
455,485.    4BIa.C.  360. 

(s)  1  Vent.  97.  Tr.  per  Pais.  252. 
2  Hale,  297.  Williams,  J.  Juries,  VH. 
Bac.  Ab.  Juries,  €1. 
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rule,  that  a  jury  Bworn  and  charged  in  a  capital  case,  cannot  be 
discharged  until  they  have  given  a  verdict,  (a)  But  it  has  been 
held,  that  if  eleven  of  the  jury  be  agreed,  and  one  of  them  dissent, 
who  says  he  would  rather  die  in  prison,  the  opinion  of  the  eleven 
cannot  be  received;  but  a  new  venire  must  be  awarded,  as  if  one 
of  them  bad  died  previous  to  a  verdict.  (6)  In  civil  cases,  indeed, 
the  jury  may  resolve  on  a  privy  verdict  and  separate,  and  may 
ailerWards  refresh  themselves,  but  in  no  accusation  which  afiects 
life  or  member,  can  any  such  proceeding  be  admitted,  (c)  And 
if  the  jury  say*^  they  are  agreed,  the  court,  if  they  suspect  then 
not  to  be  really  unanimous,  may  examine  them  separately,  and  if 
they  find  that  any  of  them  dissent  from  the  opinion  of  their  fellows, 
may  fine  the  jury,  and  may  compel  them  to  reconsider  their 
opinion  till  they  are  really  agreed,  (d) 


Of  ftsking  When  the  jury  have  come  to  a  unanimous  determination 
to^iiei?  **  respect  to  their  verdict,  they  return  to  the  box  to  deliver  it.  Tlic 
verdict,  clerk  then  calls  them  over  by  their  names,  and  asks  them  whether 
they  are  agreed  on  their  verdict,  (e)  to  which  they  reply  in  the 
aflSirmative.  He  then  demands  who  shall  say  for  them,  to  whioh 
they  answer,  their  foreman.  This  being  done,  he  desires  the  jni- 
soner  to  hold  op  his  hand,  and  addresses  (hem,  "  look  upon  the 
prisoner  you  that  are  sworn,  how  say  you,  is  he  guilty  of  the  felonv 
[or  treason,  &c.]  whereof  he  stands  indicted,  or  not  guilty .''  (j) 
If  they  say  gtitby,  then  he  asks  them  ^^  what  lands  or  tenements, 
good^or  chattels  the  prisoner  had  at  the  time  of  the  felony  commit- 
ted, or  at  any  time  smce.^'^  to  which  they  commonly  reply,  ^^  None 
to  our  knowledge.^'  (g)  If  they  say  "  not  guilty,'^  then  Uie  cleik 
asks  them  ^^  whether  he  did  fly  for  it  or  not  .^'^  They  commonly 
answer  ^^  not  to  our  knowledge,"  but,  if  they  find  a  flight,  it  is  re- 
corded. {K)  The  officer  then  writes  the  word  '^  guilty"  or  ^'  not 
guilty,"  as  the  verdict  is,  after  the  words  ^'  po.  se."  on  the  re- 
cord; and  again  addresses  the  jury,  '^  Hearken  to  your  verdict  as 
P%36}    the^  court  hath  recorded  it;  you  say  that  A.  B.  is  guilty  [or  "  not 


% 


[a)  Bac.  Ab.  Juries,  G. 

\b)  2  Hale,  29^,  &  id.  294,  5.  309. 
Dr.  &  Stud.  271,  2.  Tr.  per  Pais,  248. 
AVilliams,  J. 'Juries,  VIT.  but  see  1 
Haitf.  St.  Tr.  Pref.    2  Ed.  VI.,  VII. 

(c)  Co.  Lit.  227.  b.  3  Inst.  110.  Sir 
Tho.  lUyiD.  193.  2  Hale,  300.  4  Bla. 
Com.  360.  Tr.  per  Pais,  249.  Hawk, 
b.  2.  c.  47. 8.  2.  Burn,  J.  Jurors,  V. 
MTilKains,  J.  Juries,  VII. 

{d)  2  Hale,  299,  309.  Williams,  J. 
Juries,  VII. 


(e)  6  St.  Tr.  828.  Cro.  C.  C.  8.  See 
Form,  Cro.  C.  C.  8.  Dick.  Sess.  227. 
6  St.  Tr.  833.    Post,  last  vol. 

(/)  6  Harg.  St.  Tr.  828.  9.  3  H»fg. 
St.  Tr.  408.  Cro.  C.  C.  a  Dick. 
Seas.  227. 

{g)  6  Harg.  St.  Tr.  829. 833.  Dick. 
Sess.  228.  See  form,  Cro.  C.  C.  8. 
Dick.  Sess.  227.  6  St.  Tr.  828,  833. 
Post,  last  Tol. 

(A)  Dick.  Sess.  193,  238»  387.  1 
HiJe,362.    2  Hale,  301, 
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gaiHj'^]  of  the  felony  whereof  he  stands  indicted,  and  that  he  hath 
no  goods  or  chattels,  and  so  you  say  all*''  (i)  The  formal  proceed- 
ings, of  the  trial  being  thus  closed,  the  verdict  itself  comes  next 
under  our  consideration. 


The  verdict,  whatever  may  be  its  effect,  must,  in  all  cases  of  Of  the  veiv 
felony  and  treason,  be  delivered  in  the  presence  of  the  defendant,  Sf*^** 
in  open  court,  and  cannot  be  either  privily  given,  or  promulgated  ^vcJrT  * 
while  he  is  absent,  (k)     And  in  all  cases  where  the  jury  are  com-  openly.  (*} 
manded  ^^  to  look  on  him,'^  as  in  larceny  and  all  accusations  sub- 
jecting him  to  any  species  of  mutilation  or  loss  of  limb,  the  same 
rule  applies,  without  exception.  (/)     In  all  trials  for  inferior  mis- 
demeanours, however,  a  privy  verdict  may  be  given,  and  there  is 
no  occasion  for  the  presence  of  the  defendant,  (m)     And  by  con- 
sent of  the  parties,  it  may  be  delivered  at  the  house  of  the  judge, 
even  where  it  is  situate  beyond  the  limits  of  the  county  in  which 
the  trial  proceeded,  (n) 

The  verdict  thus  given  is  either  general  to  the  whole  of  the  Kind  of 
charge — partial  as  to  a  part  of  it — or  special,  where*  the  facts  of  ^*J^lf^' 
the  case  alone  are  found,  and  the  legal  inference  is  referred  to  the  be  '^ivenf^ 
judges,  (o)  [*6S7] 

The  jury  are  at  liberty  to  find  a  general  verdict  whenever  they  General 
think  fit  to  do  so,  including  both  the  law  and  the  fact  of  the  case  ^^i^i^^^- 
submitted  to  their  decision,  (p)  To  this  rule  there  seems  indeed 
to  have  been  an  exception  in  the  case  of  libel  until  lately,  where  the 
jury  were  directed  to  find  the  defendant  guilty  on  proof  of  the 
mere  fact  of  authorship  or  publication,  and  were  excluded  from 
entering  into  any  discussion  as  to  the  libellous  quality  of  the  pa- 
per charged  as  seditious;  and,  of  course,  from  taking  at  all  into 
consideration  the  defendant's  motive  for  the  publication  or  its  ten- 


(t)  6  Harg.  St.  Tp.  830.  Cro.  C. 
C.  8  Dick.  Sess.  228.  See  forms, 
Dick.  Sess.  228.  6  St.Tr.  833.  Post, 
last  vol. 

(it)  Co.  Ut.  227.  b.  3  Inst.  110. 
Sir  Tho.  Raym.  193.  2  Hale,  300. 
Hawk.  b.  2.  c.  47.  S.  2.  4  Bla.  Com. 
360.  Bac.  Abr.  Vertlict,  B.  Burn,  J. 
Jurors,  V.    Williams,  J.  Juries,  VII. 

(0  Co.  Lit  227.  b.  3  Inst.  110.  Sir 
Tho.  Raym.  193.  4  Bla.  Com  360. 
Hawk.  b.  2.  c.  47.  s.  2.    Bac.  Abr. 


Verdict,  B.  Burn,  J.  Jurors,  V.  .Wil- 
liams, J.  Juries,  VII. 

(m)  Sir  Tho.  Raym.  193.  5  Burr. 
2667.  1  Vent.  97.  Bac.  Abr.  Ver- 
dict, B.  Burn,  J.  Jurors,  V.  Wil- 
liams, J.  Juries,  VII. 

(n)  5  Burr.  2667,  and  see  19  Geo. 
in.  c.  74.  s.  70.    39  Geo.  HI.  c.  45. 

(o)  4Bhi.  C.361. 

(p)  Co  Lit.  228.  4  Bla.  C.  361- 
Bum,  J.  Jurors,  V, 


(•)  As  to  the  verdict  in  general,  see  Co.  Lit.  226  to  228.  Hawk.  b.  2.  c. 
47.  per  totum.  4  Bla.  Com.  360,  1, 2.  Bac.  Abr.  Verdict.  Bum,  J.  Jurors. 
V.    Williams.  J.  Juries,  vn. 
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dency.  (9)  Bat  after  this  anomaloas  principle  bad  widagot 
much  and  Ycry  able  discussion  bj  Lord  Erskine,  in  the  vaiioin 
stages  of  the  prosecution  against  the  Dean  of  St.  Asaph,  (r)  it  was 
entirely  destroyed  by  legislative  provision.  The  S2  Gteo.  III.  e. 
60.  refers  the  whole  of  the  case  to  the  jury — the  nature  of  the 
work  as  well  as  the  fact  that  it  is  published — and  enables  them  to 
give  a  general  verdict  to  the  merits,  as  in  any  other  case  vrbeie 
malicious  intention  is  necessary  to  constitute  guilt.  But  there  arc 
many  cases,  where  the  law  is  doubtful,  in  which  it  may  be  pru- 
dent in  them  to  find  the  facts  specially,  and  leave  the  inference  to 
the  court,  in  the  manner  we  shall  presently  examine.  {$) 
Partial  The  jury  may  acquit  the  defendant  of  a  part  and  find  him  guilty 

▼erdtct.  Qf  the  residue.  Thus  they  may  convict  him  upon  one  coont  of 
the  indictment,  and  acquit  him  of  the  charge  contained  ia 
another;  {t)  or  upon  one  part  of  a  count  capable  of  divisioD,  aod 
not  guilty  of  the  other  part;  as  on  a  count  fbr  composing  and  pub- 
[*638]  lishing  a  libel  the*  defendant  maybe  found  guilty  ofpublishii^ 
only,  (u)  And,  in  general,  where  from  the  evidence  it  appean 
that  the  defendant  has  not  been  guilty  to  the 'extent  of  the  chaige 
specified,  he  may  be  found  guilty  as  far  as  the  evidence  warrants, 
and  be  acquitted  as  to  the  residue;  as  where  he  is  charged  with  en- 
grossing 1000  quarters  of  wheat,  and  the  evidence  amounts  to  bat 
700;  (w)  but  if  a  contract  be  described,  it  must  be  proved  as  laid, 
and  the  jury  cannot  find  a  variant  contract,  (x)  And  where  the 
accusation  includes  an  offence  of  inferior  degree,  the  jury  may  dis- 
charge the  defendant  of  the  higher  crime,  and  convict  him  of  the 
less  atrocious,  (y)  Thus  upon  an  indictment  for  burglariously 
stealing,  the  prisoner  may  be  convicted  of  the  theft  and  acqoitt^ 
of  the  nocturnal  entry;(z)  dpon  au  indictment  of  murder,  be  may 
be  convicted  of  manslaughter;  (a)  on  an  indictment  on  the  statute 
of  stabbing,  (6)  he  may  be  acquitted  of  the  statutable  offence,  and 
found  guilty  of  felonious  homicide;  (c)  on  an  indictment  for  steaKi^ 
privately  from  the  person,  he  may  be  found  guilty  of  larceny 
only;  (d)  on  an  indictment  for  grand,  the  offence  may  be  reduced 
to  petit  larceny;  {e)  robbery  may  be   softened   into   felonious 

(9)   1  Ei<sk.    Spe.    218,    to   381.  (x)  1  Leach,  36,  88.    2  East,  F.  C 

Starkie,  337,  8.  516,8.     1  Hale,  559,  560.    Hawk.  b. 

(r)  See  1  Erakine's  Spe.  165.to  the  3.  c. 47.  s.  6.     1  Hale,  560.  Com. 478. 

end.    3  T.  R.  430.     5  Burr.  2661,  2  Hale,  302. 

2686.  (a)  Co.  Lit.  282.  a.    3  RoK  Rep. 

(0  Co.  Lit.  228.  460.    Cro.  EHz.  296.    3  Dyer,  361.  a. 

(/)  See  ante,  248,  to  252.  as  to  se-  2  Hale,  303,  292,  3.    Hawk.  b.  3L  c 

Teral  counts  in  the  indictment.  47.  s.  4. 

(«)  2  Campb.  583,  4,  5.  {^)  1  Jac.  1.  c.  8. 

(to)  Hawk.  b.  2.  c.  26.  ».  75.  (c)  Style,  86.  2  H»lc  302.    Hawk. 

(x)  2  Hawk.  b.  2.  c.  26.  s.  75.  Lane,  b.  2.  c.  47.  s.  6, 

19,  59,  60.  (d)  1  Leach,  240.     3  Hale,  302. 

(y)  2  Campb.  583,  4,  5.    1  Leach,  Hawk.  b.  2.  c.  47.  s.  6. 

36,  88.    2  East,  P.  C.  516,  7,  8.    2  (e)  2  Hale,  302.    3    Stra.  1134. 

Hale,  302.  Hawk.  b.  2.  c  47.  s.  4^  5,  6.  Hawk.  b.  3.  c.  47.  s.  6* 
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theft,  (/)  and  petit  treason  lessened  to  i^aurder  or  any  description 
of  less  atrocious  homicide;  (g)  and  on  an  indictment  founded  on 
a  statute,  the  defendant  may  be  found  guilty  at  common  law.  {h) 

The*^  only  exception  to  this  rule  seems  to  be,  where  the  prisoner  [*6S9] 
by  being  originally  indicted  for  a  difierent  offence,  would  be  de* 
prived  of  any  advantage  which  he  would  otherwise  be  entitled  to 
claim;  in  which  case  the  prosecutor  is  not  permitted  to  oppress  the 
defendant  by  altering  the  mode  of  the  proceedings.  A  defendant, 
therefore,  cannot  be  found  guilty  of  a  misdemeanour  on  an  indict- 
ment for  felony,  because  he  would  by  that  means  lose  the  benefit 
of  having  a  copy  of  the  indictment,  a  special  jury,  and  of  making 
his  full  defence  by  counsel,  (i)  And  though  it  was  formerly 
thought  that  if  after  a  conviction  of  felony,  the  fact  appeared  to  be 
a  mere  trespass,  judgment  might  be  given  for  the  latter,  (k)  the 
contrary  is  now  established,  and  the  prisoner  is  entitled  to  have  the 
judgment  altogether  arrested.  (I)  Upon  the  same  principle,  no 
one  can  be  convicted  of  petit  treason  on  an  indictment  for  a  com* 
roon  murder,  because  he  would  thereby  lose  the  benefit  of  the 
larger  number  of  peremptory  challenges;  (m)  but,  in  an  indict- 
ment for  the  former,  he  may  be  properly  convicted  of  the  latter, 
because  he  thereby  enjoys  a  higher  benefit  instead  of  losing  any 
privilege  to  which  he  may  be  entitled,  (n)  Where  the  offence 
appears  from  the  evidence  to  be  of  a  higher  degree  than  is  alleged 
in  the  indictment,  it  is  in  the  discretion  of  the  court  to  discharge 
the  jury  and  to  direct  another  indictment  to  be  preferred,  (o)  Thus 
where  a  prisoner  is  accused  ofmorder,  and  the  crime  amounts  to 
petit  treason,  the  court  will  not  direct  an  acquittal,  but  discharge 
the  jury  of  that  indictment  and  direct  a  fresh  bill  to  be  preferred, 
lest  he  should  avail  himself  of  the  previous  acquittal,  (p) 

Where  the  defendant  is  found  guilty  of  the  charge  in  general,^  [''^640] 
though  all  the  counts  are  bad  but  one,  the  verdict  will  be  sufiicient, 
and  an  entire  judgment  may  be  given;  (q)  and,  in  this  respect, 
there  is  an  essential  difference  between  a  general  verdict  in  civil 
and  in  criminal  proceedings;  for,  in  the  former  case,  if  some  of 
the  counts  are  bad  when  entire  damages  are  given,  judgment  must 
be  arrested,  because  the  court  cannot  apportion  the  damages;  (r) 
while,  in  the  latter  case,  the  judges  are  fully  competent  to  decide 


CfJ  2  Hale,  302.  Hawk.  b.  2.  c. 
47.  s.  6. 

Cr)  1  Leach,  457.  2  Hale,  302, 
292.  1  East,  P.  C.  339,  356.  Fost. 
104.    Hawk.  b.  2.  c.  47.  s.  6. 

[h)  Hawk.  b.  2.  c.  46.  s.  178. 

;i)  Ante,  251,2.  Stra.  1137.  Kel 
29,  30.  12  Mod.  520.  n.  b.  Cro. 
Car.  332.    Hawk.  b.  2.  c.  47.  s.  6. 

(A?)  Hawk.  b.  2.  c.  47.  s,  12.  Cro. 
J.  497,  8.    2  Stra.  1137. 


% 


(/)  1  Leach,  12.    2  Stra.  1137. 

(m)  Fost.  304, 328. 

(«)  1  Leach,  457.  2  Hale,  302.  1 
East,  P.  C.  339,  356.  Fost.  104. 
Hawk.  b.  2.  c  47.  s.  6. 

(o)  Fost.  327,  328, 104. 

(p)  Id.  ibid. 

(y)  Ante,  249.  2  Stra.  845.  1 
Salk.  384.    1  Cowp.  276. 

(r)  1  T.  U.  152.  3  T.  H.  433.  2 
Rurr.985. 
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on  the  senteiice*  {s)  ■■  But  if  a  general  wendiptl)e  givoruB  a  ooant, 
stating  an  act  which,  if  it  stood  by  ilsetf,  iroiild  be'fiHiiflliabie«ri- 

.  minally,  bol  shows  that  itwaB  commt^teil  under  wiilnnstitBces 
wbicfa  rendered  it  justifiable  or' excusable)  no  judgment *etti  be 
given  on  any  part  of  the  eeoot  {^) 

^Although  several  ave  frequendy  indttded  in  the  same  indittt- 
ment,  yet^  as  the  charge  i4  dtetinct  agarnst  each  of  tbeoiy  the  jury 
may,  on  the  evideac^,  acquit  soiae  of  tbeni  and  find  the  btfaers 
guil^.  («)  Even  where  they  are  aH  charged  with  doing  the  same 
uficnce,  some  of  them  may.  be  convicted  and  otheis  acquittedi  (10) 
So  where  two  defendants  are  charged,  one  ^principal  in  the  first^ 
and  the  other  in-  the  second  degree,  as  being'  present  aiding  and 
abetting,  the  latter  may  be  found  guilty  though  the  former  ia  ac- 
qifHted.  {x)  And  they  may  be  convicted  in  dtfierent  degrees  of 
ciune,  arising  out  of  the  same  circumstances;  as  one  of  tbera  of 
murder,  and  the  other  of  petit  treason,  on  any  indictmeai  against 
both  for  the  latter;  {y)  but  it  has  been  considered  fliat  one  of  se- 
veral ddendants  cannot  be  found  gnihy  of  burglary  and  th«s  otliers 
[*641]  of  larceny,  when  all  are  licensed  of  the  former.  (?)  And*^  where 
the  charge  is  of  such  a  nature,  that  one^  as  in  ease  of  oonnpiiiiey, 
or  two  in  that  of  riot,  cannot  be  guilty  witlnut  tlw  dniMi  of  others, 

>  if  all  the  rest  are  acquitted,  and  the  indictSMiit  doesaot-'chafege 
the  offence  to  have  been  perpetrated  in  company  witii  any. persons 
unknown;  the  venliot  of  guilty  must  be  altogether  repugnanland 
invalid,  (a)    But  where  one  is  indicted  ibr  a  eonspii'acy  <  or  two  for 

'a  riot' wlthotbeis,  the  conviction  will  be* valid,  though:diey  tierer 
come  in  to  be  tried^  or  die  before  the  time  of  trial.  \(b)  If  .ab  ac- 
cessary be  indicted  at  the  same  tin^  with  t^e  prtneipal,  if  tbcr  litter 
be  acquitted^  the  fisrracr  must  also  be  acquitted,  since  his'gutilis 
entiteiy  inconsistent  with  the  innocence  of  him  wko  h-ofaslrgad'as 
principaL  (c)     . 

With  repect  to  the  form  in  whioh  a  verdict  should 'be  given, 
whi^  thus  partially  convicts  and  acquite,  it  has  been  bolden  that 
it  ought  to  iind  specifically  not  guilty  of  the  higher,  and  gnilirf  of 
the  inferior  oharge;  and  that  if  it  merely  find  the  defendant  gwhy 
of  the  inferior  oflenoe,  it  will  be  of  no  avail,  (d)  But  there  are 
so  many  instanoea  in  which  a  verdict  taking  no  notice  of  the  ag- 
gravatiob  has  been  regarded  as  sufficient,  that  it  does  not  seem  to 


(«)  1  Salk.  384.  2  Burr.  985.  Anie, 
349« 

(/)  5  East  Rep. 304.  308.  2  Burr. 
985.    Hawk.  b.  2.  c.  47-  s.  8. 

(w)  2  St.  Tr.  526.  Harg.  EJ.  Turn- 
er*8  case,  1  Sid.  17t.  Hawk.  b.  2.c. 
47  s.  8.    5T.U  105.6. 

(w)  3  T,  R.  1U5.    1  Leucb,  360. 

(a')  1  Leacb,  360. 

(y)  Post.  104. 

(z)  2  H«rg.  St.  Tr.  526.  1  Sid.  171. 


Hawk.  b.  2.  c  47.  s.  8.  see  2  Ea&t,  P. 
C.521 

(a)  Poph.  202.  3  Burr.  1262.  12 
Mod.  262  .  2  Salk.  593,  Hawk.  b.  2. 
c.47.8  8.     S'ra.  193, 1237. 

(6)  1  Stra.  193.  12  Ntod.  262.  2 
Slra.  1227.  o  Burr,  1262.  Hawk.  b. 
2.  c.  47.  s.  8.  n.  (1.) 

(c)  Slarkk,  332,  3. 

(d)  1  And.  103,  4.  Hawk,  b.  2.  c. 
47.  8.  5. 
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be  necessary  at  the  present  day.  (e)  It  has  also  been  said  to  be 
wrong  to  enter  positively  guilty  of  t^  inferior  and  not  guilty  of  the 
higher  offence;  as  in  cases  of  indictment  for  burglarious  stealing, 
to  state  that  ^^  the  jury  say  guilty  of  felony  only  in  stealing  to  the 
valine  of  1502.  from  the  dwelling-bouse.  Not  guilty  of  the  buj^- 
lary;"  because  an  acquittal  of  the  latter  includes  that  of  the  for- 
mer: {f)  but  that  the  entry,  in  such  case,  ought  to  be  ^'  not*  [^42] 
guilty  of  breaking  and  entering  the  house  in  the  night  time;  guilty 
of  the  rest  of  the  indictment."  (;)  However,  this  nicety  seems  no 
longer  to  prevail,  and  such  an  entry  as  tbe  first  recently  seems  to 
have  been  holden  suflBcient  to  warrant  judgment  of  death  being 
pronounced  upon  the  prisoner,  {h)  The  proper  entry  in  such  a 
case  Is  "  not  guilty  of  breaking  and  entering  in  the  night,  but 
guilty  of  the  stealing,  &c."  (i)  But  it  is  the  common  practice  on 
every  circuit  in  England  in  case  of  a  conviction  of  manslaughter 
on  a  charge  of  murder,  to  say  ^^  not  guilty  of  murdep,  but  guilty 
of  manslaughter,'^  though  the  latter  is  included  in  the  former,  {k) 
And  the  minute  on  the  record  is  a  mere  memorandum  for  the  fu- 
ture guidance  of  the  officer,  and  must  be  taken  altogether  to 
ascertain  the  meaning  of  the  jury.  (I) 

The  jury  have  a  right,  in  all  cases  whatsoever,  whether  capital  Speci&l 
or  otherwise,  to  find  a  special  verdict,  by  which  the  facts  of  the  verdict. 
ease  are  put  on  the  record,  and  the  law  is  submitted  to  tbe 
judges,  (m)     There  is  indeed  one  case  in  which  formerly  they       # 
were  obliged  by  its  particular,  circumstances  to  find  a  special  ver- 
dict. This  was  where  it  appeared  that  Arough  the  carelessness  or 
negligence  of  a  person  indicted  for  murder,  another  had  been 
killed,  which  was  a  kind  of  clergyable  felony  at  common  law;  and 
though  it  did  not  subject  the  unfortunate  defendant  to  any  corporal 
punishment,  compelled  tbe  forfeiture  of  his  goods  and  chattels,  (n) 
In  this  case  tlie  law  could  not  be  satisfied  by  a  general  verdict  of 
not  guilty,  the  effect  of  which  would  have  been  to  negative  the 
fact  of  the  killing,  and  which  could  work  no  kind  of  penalty,  (o) 
The  ancient  practice,  therefore,  was,  in  these  cases,  to  find  the 
facts  specially,  and  state  in  the  conclusion  the  inference  drawn^   p643] 
by  the  jury,  on  which  it  is  said  the  court  might  give  judgment,  as 
for  manslaughter,  if  they  thought  that  the  crime  appeared  to  be 
really  apparent  on  the  face  of  the  proceedings,  (p)    But  where 
the  defendant  was  proved  to  be  a  lunatic,  or  the  death  occurred  in 
the  defence  of  his  property  or  life,  from  a  robber  or  assassin,  so 

(e)  9  Co.  67.    4  Co.  4d.    2  Hale,  («)  1  Bulst.  87.    9  Co.  12.  b.  63. 

302.    Ld.  KAvm.  1518.    Stra.  843.  Hawk.  b.  2.  c.  47.  a.  3.  Bac.  Abr.  Ver- 

(/)  1  Leatb,  3fi.    East.  P.  C.  517.  diet,  D.    2  Hale,  302.    4  Bia.  C.  361. 

(S)  1  Leach,  37.    East,  P.  0. 517.  (n)  2  Hale,  302,  3. 

(A)  2  East,  P.  C.  518.  (o)  2  Male,  302. 

(i)  2  East,  P.  C.  518.  {p)  2  Hale,  302.   Hawk.  b.  2.  p.  47. 

(k)  Id.  ibid.    Starkie,  332.  s.  4. 
(0  3  Bast,  P.  C.  518. 

Crim.  Law.  vol»  i.  S  k 


448 


OP  THE   VERDICr. 


that  no  kind  even  of  remissness  conid  be  inipafedto  hitn,  tbe' juiy 
were  fully  warranted  in  finding  a  general  verdtct  pronomeing'liiffi 
altogether  innocent,  (q)  But  now,  from  the  humane  suggestion  of 
Mr.  Justice  Poster,  that  judges  ought  not  to  seek  afler  forfettdret, 
where  the  mind  is  free  fh>m  guiH,  and  that  the  affliction  of  the  in- 
nocent survivor  is  at  all  times  a  sever^punishment  for  his  remiss- 
ness, it  is  the  practice  to  direct  the  jury  to  acquit  the  prisoner,  (r) 

With  respect  to  the  form  of  the  special  verdict,  some  few  re- 
quisites demand  our  notice.  («)  No  particular  form  of  words  is, 
however,  necessary  to  be  followed  with  technical  exactness,  {t)  It 
must  positively  state  the  facts  themselves,  and  not  merely  tlie  eri* 
dence  adduced  to  prove  them,  (u)  And  all  the  circumstances  cob« 
stituting  the  offence,  must  be  found  in  order  to  enable,  the  court  to 
give  judgment,  (u)  For  the  court  cannot  supply  a  defect  in  the  state* 
[*644]  ment  made  by  the  jury  on  the  record,  by*  any  intendment  or  im« 
plication  whatsoever;  (x)  and,  therefore,  where  the  indictment  set 
forth  that  the  defendant  discharged  a  gun  against  the  deceased, 
and  thereby  gave  him  a  mortdl  wound,  and  the  jury  only  stated 
that  he  discharged  a  gun,  and  thereby  killed  htm,  omitting  that  it 
was  against  him,  although  from  the  other  circumstances  stated 
that  averment  was  amply  supplied  to  common  reason,  it  was  ad* 
judged  that  the  court  could  not  give  any  judgment  against  tbe  pri* 
soner.  {y)  So  where  the  defendants  were  indicted  for  a  robbery 
•  from  the  person,  and  the  special  verdict  stated  facts  that  amoanf^ 
to  a  simple  larceny,  and  referred  it  to  the  court  whether  the  pri- 
soners were  guiHy  of  the  crime  stated  in  the  indictment^  the 
judges  thought  they  could  not  pass  sentence  for  the  real  ofltfiaee 
upon  such  a  proceeding,  {z)  And  in  an  information  on  the  staiofe 
01  usury,  if  the  jury  find  the  corrupt  agreement,  but  take  no  notice 
of  the  loan,  the  finding  wilT  be  altogether  ineffeetaal.  (tf) 

It  is,  however,  sufiicient  if  the  jury  find  all  the  substantial  re- 
quisites of  the  charge,  without  following  the  technical  language 
used  in  the  indictment ;  as  where  a  defendant  is  charged  with 


(g)  ^  n»h,  303.  Fost,  263.  34 
Hen.  Vlll.  c.  5.     Cro.  Car.  544- 

(r)  Post.  .564. 

(t)  See  formK bipedal  verdicts, 
post,  last  vol.,  and  for  printed  forma 
in  Tre«soR.aee  KeU-73, 3»  4.  In  mur- 
der, 1  Leach,  368.  5  Burr.  3794.  3 
Ld.  Raym.  148S,  1575*  Manslauflfb- 
terjCowp.aSO.  Arson,  Cald.  220.  1 
t«ach,  243.  RobbtMy,  3  8tm.  1015. 
Coin.  Rep«  47&  lArcesij,  1  Leach, 
498»  a  Qn  Btot  aot  4  Burr.  2073. 
.  Assisting^  prisoner  sentenced  to  es- 
cape, 3  P«  W.  441.  For  falae  impri- 
•onmeiA,  a  T.  H.  735.  36  Mr.  J, 
Aahorst's   Paper  Books  1.    Not  re« 

ptiring  i(  wit^,  7  f;a9t|  598.   5  Taunt, 


285.  3  Ld.  Raym.  24.  Not  execot. 
Jng  office  constable,  5  Burr.  3788. 
Against  overseer's  disobedience  oos 
der  of  jiistioe,  5*    T.  H.  1591 

(0  1  Doug).  211. 

(u)  1  Wila.  56.  4  Burr,  2077.  Kel. 
78,  9.    Hawk.  b.  3.  c.  47.  s.  9. 

(re)  3  Stra.  1015. 

(x)  Com.  Rep.  480.  3  East,  P.  C, 
708,  784. 

(y)Ke].lll.  3Coin.Bep.4aa  4 
Burr.  2073.  3  Stra.  1015.  Covpw 
830.    Hawk.  b.  3.  c  47.  s.  9. 

(z)l  Stra.  1015.  3  Com.  Rep.  479« 
R.  T,H.115.    East,  P.  C.  791, 

(a)  Cro.  J«c.  310. 
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ibrgiog  aod  c(Hii^;ejrrei4ing  a  bank  note,  and  the  jury  state  that  he 
erased  and  altered  it  by  obauging  th^  word  two  into  five,  this  was 
bolden  to  be  a  sufficient  description  d*  the  offence.  (6)  So  where^ 
on  a  charge  of  homicide,  the  indictment  mentioned  three  wounds, 
and  the  special  verdict  found  but  one,  the  variance  was  not  con* 
Bidered  aa  fatal,  (c)  And  as  we  have  seen  that,  in  various  cir** 
cumstances,  there  is  no  occasion  for  the  evidence  exactly  to 
correspond  with  the  indictment,  it  follows,  that  the  special  verdict, 
which  i»  a  statement  of  facts  proved  on  the  trial,  will  he  good, 
though,"^  in  these  points,  an  accurate  correspondence  should  be  [^645] 
wanting,  (d)  Thus  where  a  fact  is  of  a  transitory  nature,  the 
jury  may  find  it  to  have  occurred  in  another  place  within  the 
county  than  that  named  in  the  proceedings*  (e)  But  they  cannot 
find  any  thing  essential  to  the  charge,  to  have  occurred  beyond  the 
jurisdiction  of  the  grand  jury.  (/)  Neither  can  they  vary  from 
the  time  and  place  laid,  when  it  was  material  to  have  proved 
them  in  evidence*  (g)  And  it  has  been  said  that  they  ought  ex-* 
pressly  to  find  all  the  material  facts  to  have  occurred  within  the 
county,  to  which  the  province  of  the  court  is  limited;  (^)  but  if 
the  verdict  do  not  state  the  time  when  the  circumstances  occurred, 
the  court  will  intend  tliem  to  have  happened  in  the  order  in  which 
the  jury  have  stated  them.  {%) 

It  does  not  seem  to  be  necessary  that  the  jury,  after  stating  the 
ikets,  should  draw  any  legal  conclusion.  Thus  in  case  of  murder, 
they  need  not  find  any  malice  aforethought,  nor  show  that  the  kill" 
ing  was  felonious;  for  it  is  the  province  of  the  court  to  judge  of  the 
legal  complexion  of  the  offence,  from  the  facts  stated  in  the  ver-* 
iUct  (A:)  And  if  they  exceed  their  duty,  and  in  so  doing  draw  an 
erroneous  inference,  the  court  will  pronounce  that  judgment  which 
they  think  warranted  by  the  facts,  and  reject  the  conclusion  as 
superfluous,  (l) 

It  seems  to  have  been  laid  down,  that,  in  a  capital  case^  a  special 
Terdict  cannot  be  amended,  (m)  But  it  seems  to  be  the  better 
opinion  that  though  a  verdict  cannot  be  amended  in  matters  of 
fact^  yet  the  court  may  amend  a  mere  error  in  form,  even  in 
capital  cases,  when  there*  are  any  notes  or  minutes  by  which  it  [*646] 
can  be  amended,  (n)  At  all  events,  this  may  be  done  where  the 
mistake  was  occasioned  by  the  negligence  of  the  defendant's  clerk 


(A)  1  Strii.  19.  Palm.  545.    12 Co.  87.    9  Co.  69. 

(e)  1  Bubt.  8r,  8.    Hawk.  b.  2.  c  (/)4  Co.43.  b.    2  HaIc,  302. 

47.  8.  4.-  (tn)  Per  Bulter,  J.     1  Leach,  382. 

(df)  See  Ante,  2^8,  293  to  1^7,  Salk.  53.    1  Ld.  Raym.  141.     Ilaurk. 

(e)  6  Co.  47.    2  Rol.  Abr.  689.  b.  2.  c.  47. 8.  4.  in  notes.     1  Salk.  47, 

(/)  6. Co.  47.  53. 

(^)  Com.  Dig.  Pleader,  S.  15.  (»)  5  Burr.  2663.    1  T.^ch,  3ff>. 

(A)  1  Leach,  382.    6  Coke,  47.  1  Stra.  515.    2  Stra.  844.    1  Dougl. 

(i)  1  Ld.  Raym.  142.  375  in  notes.     Hawk.  b.'2.  c,  47.  s.9. 
(ib)2  Ld.  Raym.  1493,  4.  Stra.  TTS. 
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in  court,  (o)  And  from  the  whole,  we  may  peifafv.  mlk^  jitiat 
whece  tbo  alUralion  is  moreljr  lo  fiAliil  the  evident  UiteotitB  oClhe 
jury^  the  court  will,  io  all  cases,  allow  it  to  be  effected. 

When  the  apecial  vetdict  oomefton  to  be  aigiied,  jit.wiU  iiot*he 
neces«Arj  for  the  defeadaat  to  be  {ireseDt,  as  on  a  £()M>tioB  ia  arreat 
of  judgmeat;  because  ia  that  case  he  is  coBsider^d  as  goiUj,  but 
iu  this  be  it  still  presuioed  to  be  innocent,  (p)  If  thvee  offenees 
are  cbaiged  in  the  i^didivicnt,  and  the  special .  verdict  state  evi- 
dence which  only  applies  to  two  of  them,  the  court  may  adjudge 
the  defendant  ginity  of  the  two  offences  noticed,  and  enter  aa  ae- 
«]uittal  as  to  the  residue,  {q)  But  they  cannot  find  a  defiendaal 
guilty  of  a  mere  misdemeanour  who  is  originally  charged  vvidi 
felony;  oa  the  same  principle  which  prevents  them  fiam  pvo- 
noincing  sentence  upon  him  as  for  the  foraier,  when  he  hat  beea 
improperly  found  guilty  of  the  latter,  (r)  When,  howeTer,  it 
clearly  appears  from  the  facts  stated,  tl^t  he  has  been  gaalty  of  a 
crime,  though  not  of  the  degree  chaiged  upon  bun  by  the  indiet- 
raent,  the  court  will  not  discharge  him,  but  direct  turn  ta  be  re* 
.  indicted,  (s)  Where  the  verdict  is  so  iii4>erfect  that  no  jadgptteat 
can  be  given  on  it,  it  is  certain,  that  in  case  of  misdemeanoaiak  a 
venire  facias  de  novo  may  be  awarded,  {t)  But  it  seems  doubtfid 
whether  this  ou|;ht  to  be  done  in  capital  cases;  (»}  and,  at  aH 
[*647]  events,  thecfnirtmay  enter  a  judgment  of  acqpittal.(iip)'*  Such  a 
discharge,  however,  by  reason  of  an  io^ierfect  verdict^  will  be  no 
bar  to  another  pc>Oflectttion  for  the  same  felony,  (x) 
General  There  IS  aaotber  mode  by  which,  when  the  law  is  doabtfiil^  the 
wUh  iTspe- J"'?  ^^y  ^^^'  '^  ^^  ^^  court,  instead  of  taking  the  decision  upon 
citl  esse  themselves*  ThiS;  is  by  finding  a  general  verdict  of  guilty,  aad 
reserved,  reserving  a  J^pecial  um  fiNr  the  opinion  of  the  judges;  a  coane 
which,  iS'  nc^  unfrequently  i^pted.  (y)  It  has  the  advantage  over 
a  special  verdict,  of  being  less  expensive,  and  coming  to  a  more 
speedy  decision,  {z)  But  as  the  facts  do  not  ajppear  on  the  record, 
the  party  lo^es  the  benefit  of  a  writ  of  error.  It  also  refers  not  only 
the  facts,  but  the  evidence  to  the  court  for  their  revision;  (a) 
though  the  Armer  an4  not  the  latter  must  be  stated  on  the  record.(6) 
In  sahstance  it  does  not  differ  from  a  special  verdict,  and  indeed 
the  matter  drawn  up  for  the  latter  has  been  sometimes  applied  to 
constitute  the  former,  (c)     The  court  of  King's  Bench  will  not 


(0)  2  Stni.  844. 

Ip)  2  9tra.  844, 122r.  2  Butr.  931. 
1  Salk,  55^  6.  Com.  Dig.  Indictment, 
N.    3  Barnard*  412. 

iq)  2  Stra.  842. 

(r)  2  Stra.  1133.  1  Levh,  12.  Cro. 
C.  C.  33.    Ante,  251,  2. 

(<)  2  Stra.  1019. 

(1)  5  Burr.  2663.  Skin.  667.  2 
Ld.  Raym.  1521.  Hawk.  b.  2.  b.  47. 
S.9. 

(r/)  1  Ld.  Raym.  141.    2  Ld.  Rayin. 


1585. 

(w)  2Ld.  Raym.  1586 

(xJ)  3  P.  Wms.  439.  Com.  Ug.  Ia. 
dictment,  N. 

(y)  3  East,  164.  2  Leaeh,  837^ 
SUrkie,  334. 

(«)  Tidd,  5  Ed.  869. 

(ii)2Leacb,  143. 

lb)  2  Wils.  163.    Tidd,  5  Ed.  870. 

(c)  2  Leacb,  780, 498.  Seefbmi^ 
Leacb,  498,  780,  837. 
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take  eo^iMnce  «f  a  sptcial  ease  tturvei  upon  ^dw  trial  of  an  fii'> 
dictildeiit  at  the  fiesrions,  (d)  Ibovgh  Aey  witt  on  the  removal  of  a 

CODTlCtiOD*  (e) 

If  the  jury  Ihrotrgli  mistalBe,  oreridetitparlialitj,  deHvefe' an  im-  or  sending 
proper  verdict^  Ibe  court  may?  before  it  is  recorded,  desire  tbein  ^^^^2\^ 
to  reconaidec  it,  and  reeoromeDd  an  aiteralion.  (/)    Thas,  itbert  their"ver. 
the  decision  is  repugnant,  a»  if  they  find  one  guilty  alone  of  a  diet. 
cottsprracy,  and  acquit  the  other,  they  wiH  on  explanation  that 
they  cannot  find  that  one  person  alone  was  gnilty  of  a  conspiracy^ 
withdraw,  and  may^  on  reconsideration,  find  both  the  defend- 
ants guilt^.  (g)    Bat  it  is  considered  as  bearing  too  bard  oi^    [*648} 
the  prisoner,  and  has  been  seldom  done  in  modem  times,  wben 
the  decision  is  in  his  faronr.  (h)    The  juty  may  also  themselves 
rectify  their  verdict  in  the  same  stage  of  the  proceedings,  and  it 
will  stand  as  ultimately  amended,  (i)    Though  they  can  neither 
be  directed  nor  allowed  to  m^ke  any  alteration,  after  the  verdict 
is  recorded,  (fe)    But  a  general,  like  a  special  verdict,  may  be 
amended  in  matter  of  form,  though  not  in  any  substantial  degree.  ^f)> 
And  die  same  rules  seem  to  apply  which  vre  have  alreadjr  stated 
respecting  the  ease  rn  which  tne  facts  are  found  specially  by  the 
j«i7.(ni) 

When  the  prisoner  is  convicted  by  the  jury,  be  is  pnt  aside  from  Proceed- 
the  bar  to  await  the  delivery  of  his  sentence,  (n]    If  diere  is  dien  Jj^i^ion. 
reason  to  apprehend  that  the  indictment  is  detective,  and  that  a 
motion  to  arrest  the  judgment  may  succeed^  another  indlolment 
may  be  preferred  to  the  grand  jury,  for  the  crime  of  which  he  has 
been  conricted.  (o) 

When  the  prisoner  Is  acquitted  upon  the  tnerits,  ^pon  a  snffl-  Proceed- 
cieot  indictment,  he  is  for  ever  free  and  discharged  from  that  ^»  UifpJiloS- 
cusation,  unless  an  appeal  be  prosecute  wilhih  the 'time  limited  erisac- 
for  that  purpose,  (p)  though  the  paHy  aggrieved  may  still  seek  re*  quitted. 
dress  by  action  if  the  acquittal  were  not  collusive,  (f)    tn  this 
respect,  our  law  differs  from  the  civil  jurisprudence,  which  enly 
discharged  him  from  that  accuser,  and  allowed  a  prosecution  to  be 
instituted  by  another  at  a  future  period,  (r)    He  is  immcdialely 
to  be  set  at  liberty  unless  there  are  some''*  legal  grounds  for  bis   [=^649] 
detention,  {s)    Pormeriy,  if  the  judge  considered  the  verdict  of 


i; 


V)  13  East,  95.    Tidd,  5  Ed.  870. 

V)  15  East,  333. 

rh  1  And.  104  Alleyn.  12. 
Flowd.  311.  b.  2  Hale,  299.  300,  310. 
Hawk.  b.  2.  c  47.  s.  11.  Due.  Abr. 
Verdict,  G. 

(;)  Bro.  Abr.  Jurors,  7.  Bac.  Abr. 
Verdict,  G. 

(A)  Hawk.  b.  2.  c.  47.  a.  11,  12 ; 
but  see  2  Hale,  310.  And.  104.  All. 
12.    S  Harg.  St.  Tr.  26.   Croinp.114. 

(i)  Co.  Lit.  227.  b.  2  Hale,  299, 
300.    Bac  Abr.  Verdict,  G.    Plowd. 


211. 

(k)  Co.  Lit.  227.  b.  2  Hale,  300. 
Hawk.  b.  2.  c.  47.  8. 11.  Bac  AUr. 
Verdict,  G. 

(/)  5  Burr,  2663.    Dougl.  375. 

(m)  Ante,  643,  4. 

(ii)  Dick.  Seas.  238. 

(o)  2Ld.Raynj.92ft 

(p)  4  Bla.  Com.  361.  Hawk.  b.  2. 
C  47.  a.  12. 

(g)  12  East,  409. 

0')  4  Bla.  Com.  361.  n.  a. 

(9)  3  P.  W,  499.    2  Scsi.  C.  282, 
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acquittal  as  against  eridenee,  in  caae  of  indtctiiienlt'fiM'  atroeiaif 
crimes,  be  might  bind  them  over  for  their  good  behaviour^  insaae 
d^pee  to  restrain  a  vkieace,  wbioh  impunity  miglA  render  naore 
daring,  (t)  But  this  seedas'to  have  been  objected  to  by  aose  «f 
tke  judges;  (u)  and  is  contrary  to  the  general  principle  that  an. ac- 
quittal is  to  be  taken  as  a  complete  establishment  of  iaaoceiioe. 
Where,  however,  the  acquittal  has  arisen  froaa  a  defect  in  the  pRH 
ceedings,  and  cannot  he  pleaded  in  bar  to  a  subsequent  prescco* 
tipB,  the  prisoners  may  be  detained  in  order  tohnindiGted  in  smk 
a  way  as  to  answer  the  purposes  of  juBtioe«  (ts)  And  ia  aa  indtct" 
ment  against  an  individual,  for  not  repairing  the  highway,  or  other 
supposed  Buisanoe,  an  acquittal  on  the  merits,  and  upon  a  safficieni 
indictment,  does  not  preclude  tbe  prosecutor  from  instituting  ano- 
ther indictment  for  the  continuance  or  fresh  nuisance,  (x)  And 
where  the  prisoner  is  acquitted,  on  the  ground  of  insanity,  of 
treason,  murder,  or  felony,  it  has  been  recently  provided  that  the 
jury  must  be  required  to  find  specially  tbe  grounds  of  their  verdict 
and  thereupon  the  court  must  order  him  to  be  confined  in  soch 
manner  as  they  think  expedient,  till  his  majesty  shall  give  further 
orders  respecting  his  disposal,  (y)  It  frequently  happened  in  for- 
mer times,  that  defendants  were  detained  in  prison  on  acccouni 
of  fees  alleged  to  be  due  to  tbe  gaoler  on  their  acquittal;  but  to  re- 
medy this  evil  the  statute  14  G^o.  III.  c.  20.  (z)  enacts,  that  every 
prisoner  against  whom  no  bill  of  indictment  shall  be  found,  or  who 
on  trial  shall  be  acquitted,  or  who  shall  be  discbai^ed  by  procla- 
[*650]  mation"*  for  want  of  prosecution,  shall  be  immediately  set  at  large 
in  open  court,  without  payment  of  any  fee  either  to  (he  sheriff  or 
the  keeper  of  the  prison;  but  the  treasurer  of  the  county,  on  re- 
ceiving a  judge^s  certificate,  is  to  pay  to  the  gaoler  a  sum  not  ex- 
ceeding ISs.  4d.  on  the  discharge  of  every  prisoner  in  his  custody. 
In  prosecutions  for  misdemeanours,  depending  in  the  King's  Bench, 
judgment  of  acquittal  is  not  given  at  nisi  prius,  or  the  assizes,  but 
afterwards  on  the  postea,  by  the  court  of  King's  Bench,  (a) 

The  jury  were  formerly  charged  on  a  coroner's  inquisition  for 
murder,  if  they  acquitted  the  defendant,  to  inquire  who  was  the 
actual  criminal;  (b)  but  this  practice  has  long  become  a  mere 
matter  of  form,  (c)  and  3t  length  has  sunk  into  disuse.  And  they 
were  also  charged  on  tbe  statute  of  Winchester,  to  take  a  similar 
inquiry  in  case  of  the  acquittal  of  an  alleged  robber;  for  the  hundred 
was  answerable  to  the  party  injured;  and  the  jury  were  returned 
from  the  hundred  which  was  thus  liable.  But  since  they  have  been 
selected  from  the  county  at  large,  this  also  has  been  laid  aside,  (d) 

(0  Cro.  Car.  292,  507.    Comb.  40.         («)  4  BU.  C.  361,  2.    Hawk.  b.  2. 
Hawk.  b.  2.  c.  47. 8. 11.  n.  f.  c  47.  s.  13.    Id.  c.  48.  s.  IS. 


m)  Cro.  Car.,  292.  (a)  Post.  652,  3.    11  £«st»  514. 

it)  2  Leach, 662,  732.  (b)  2  Hale,  300. 

:r)  6  East,  316.  .  (c)  2  Hale,  301. 

(5^)  39  &  40  Geo.  lU.  c  94.  {(f)  2  Hale,  301. 
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HttCf  ther^re,  in  modern  practice,  the  functions  of  the  jury  are 
ootttluded. 

Where  a  prosecution  has  been  institated  in  the  King's  Bench  by 
2nfoniialion,  if  the  defendant  is  acquitted  on  the  trial,  or  the  pro- 
secutor does  not  proceed  to  trial  within  a  year  after  the  issue  is 
joined,  or  enters  a  nolle  prosequi,  the  court  will  award  the  de- 
fendant his  costs,  unless  the  judge,  before  whom  the  proceedings 
were  held,  certify  in  court  on  the  record  that  there  was  reasonable 
cause  for  instituting  them;  and  if  the  costs  are  not  paid  within 
three  months  after  taxation  and  demand,  the  defendant  may  put  in 
force  the  recognizance*  of  the  prosecutor  to  pay  them,  though  be  [^51] 
can  only  obtain  the  30L  there  mentioned,  and  mast  himself  defray 
all  the  extra  expenses,  (e) 


(0  4  &  5  W.  &  M.  c.  18.  8.  2.    2     T.  B.  145.    Hand.  Prac.  18. 
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CHAPTER  XV. 


OF  THE  PROCEEDINGS  BETWEEN  VERDICT  AND 

JUDGMENT. 


Of  remoT-  When*  a  special  verdict  has  been  found  at  the  Old  Bailey  or 

'"nl'^t       assizes,  involving  any  points  of  considerable  difficulty  and  im- 

into  the      portance,  it  may  be  removed  by  certiorari  into  the  court  of  Kiog^s 

King's        Bench,  to  be  there  argued  and  decided,  (a) 

^rSfi'^^i       ^^  ^^^  assizes,  when  the  offence  is  capital,  the  defendant  is  im- 

[*t)o^  J   mediately  asked  what  he  has  to  say  why  judgment  Of  death  should 

judgment   "^^  ^^  pronounced  against  him.  (b)     In  the  case  of  murder  this 

at  Awizes.  must  be  done  immediately  after  conviction,  (c)    But  as  the  prac* 

tice  in  the  King's  Bench  is  otherwise,  in  cases  of  misdemeanours, 

and  other  proceedings  may  intervene,  we  will  consider  them  before 

we  examine  the  judgment. 

Of  the  rule      Wlien  the  defendant  has  been  found  guilty  in  the  court  of  King^s 

ment"***'"    ^^°^h>  whether  on  an  indictment  originally  taken  there,  or  re- 

r*6631   ii^o^^^I  thither  by  certiorari,  in  all*  cases,  whether  capital  or 

otherwise,  it  is  incumbent  on  the  prosecutor  to  enter  a  rule  for 

judgment  nisi  causa  on  the  postea  with  the  clerk  of  the  rules,  {d) 

For  it  is  necessary  Uiat  four  days  should  elapse  between  the  con- 


(a)  2  Ld.  Raym.  1577.    1  Leacb^        (c)  25  Geo.  II.  c.  37,  a.  3. 
370.  Id)  Hand.  12.  2  Barnard,  88.  Tidd. 

(0  4Bla.  C.  375.    4  Burr.  2086.        5th  Ed.  874. 
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victioQ  and  the  judgroeDt,  if  there  are  so  many  io  the  term  re- 
maining, (e)  And  the  prosecutor  must  in  that  time  bring  the 
nostea  into  CQurt,  in  order  to  enable  thejudges  to  pass  Bentence.(/) 
If  the  prosecutor  neglect  to  gire  the  riue,  or  bring  in  the  postea, 
the  defendant  may,  by  motion  to  the  court,  compel  him  so  to  do; 
because  otherwise  he  might  linger  in  prison  to  an  indefinite  period, 
frith  the  conviction  suspended  orer  bim.  {g)  And  a  feme  covert, 
convicted  with  her  huaoand  for  keeping  a  disorderlv  house,  may 
move  for  judgment  though  her  husband  bas  absconded,  (/t)  The 
practice  in  the  King's  Bencb,  respecting  this  proceeding,  is  stated 
to  be  as  follows:  the  proseculor's solicitor,  aitet  the  defendant  has 
been  convicted,  procures  tha  record,  &e.  fiom  the  associate  in  a 
country  cause,  or  tbe  clerk  of  nisi  prius  in  a  town  cause,  and  takes 
it  (0  tbe  clerk  in  court,  who  thereupon  gives  the  rule  for  judgment 
on  the  return  of  the  distringas,  ana  enters  up  tbe  conviction,  and 
the  clerks  in  court  make  office  copies  of  it  for  the  solicitors,  (t) 
The  defendant  in  prosecutions  in  the  King's  Bencb  for  misdemean- 
ours, has  a  right  to  the  inspection  of  the  venire  and  other  pro- 
cess, and  if  it  be  refused  he  may  move  tbe  court  that  the  officer 
aUonrsucb  inEpettJon.  (k)  It  is  is  this  tta^  o£  the  ptDceedivgs, 
and  before  (he  eipiration  oflbe  rule  for  judgment,  that  the  defend- 
ant must  move  for  a  new  trial,  though  be  may  afler  the  expiration 
of  such  rule  In  stay,  or  arrest  of  judgment,  (i) 

In*  case  of  felony  or  treason  it  teems  to  be  completely  settled,  of  «  new 
that  no  new  trial  can,  in  any  case,  be  granted;  (m)  but  if  the  con-  '"*'• 
vie tion  appear  to  the  judge  to  be  improper,  he  may  respite  (be  exe-    ["54] 
cution  to-  enable  the  defendant  to  app" 
ever,  in  all  cases  of  misdemeanour  a 
doubt  that  the  superior  courts  mav  gi 
fulfil  the  purposes  of  substantial  just! 
have  no  power  to  do  so  upon  the  merit 
in  the  proceedings;  (p)  which  we  ha 
for  removing  an  indictment  from  the  ii 
And  we  have  seen  that  the  court  of  K 
certiorari  to  remove  an  indictment  fo 
ceediugs  thereon,  at  the  assizes  aOer  i 
in  order  to  found  an  applicaUon  to  the 

on  tbe  judge's  report  of  tbe  evidence,  upon  the  ground  of  the  ver- 
dict being  against  eridence,  and  the  judge's  direction,  (r)    The 


(f)  4  8L  Tr.rrS.  Harg.  EJ.  Knight-  416.  n,  h. 

ley*,  case.    H»wk.b.2.c48.s.  1.  (n)  13  East,  416.  n.  b.    4Bh.  C. 

</)  i  8«m!ird,  88.  3?S,«. 

(s)2r.R.4SS.    SBanuml,8e.  (g)  6  T.R.  638.  13EMt,416.  Imp. 

(A)  B,  T.  H.  378, 9.  K.  B.  7  Ed.  433. 

ii)  Hand.  Fnc.  13.  (p)  13  Eui,  416.n.b. 

(*llBBmirf,14r,  8.  M  Ante  373. 

(0  Hand,  13.  (r)  13  Eut.41]. 
(m)  6  T.  R.  625,  63&    13  but, 

Crvn.  Law.                    vol.  [.  3  i^ 
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aliowsDce  of  a  new  trial  is  after  a  general  yerdict;  and  after  a  spe- 
cial verdict  a  Tenire  facias  de  novo  is  the  proper  mode  of  bringing 
the  merits  a  second  time  under  consideration,  (t)  The  latter^  in- 
deed^ was  the  ancient  praceeding  in  all  cases,  and  the  former  is, 
comparatively  speaking,  of  modem  invention.  (()  The  first  in* 
stance  of  a  new  trial  on  the  merits  whfcb  we  find  reported  arose 
in  the  year  1655,  (u)  though  it  seems  most  probable  that  it  was  al- 
lowed in  earlier  periods,  (w)  The  material  diflference  between  a 
new  trial  and  a  venire  facias  de  novo  is,  that  the  latter  b  only 
P6551  grantable  where  some  mistake  is  apparent  on*"  the  record,  but  the 
former  may  be  granted  on  the  ground  of  improper  direction,  fthe 
evidence,  misconduct  of  jurors,  and  a  variety  of  other  causes,  which 
never  appear  on  the  face  of  the  proceedings,  {x)  A  new  venire 
can,  indeed,  be  obtained  only  in  two  cases,  first  where  it  appears 
upon  the  face  of  the  verdict  that  it  is  in  itself  imperfect,  and  that  no 
judgment  can  be  given  upon  it;  and  secondly  where  the  jury  aught 
to  have  found  other  facts  difi*erently;  and  it  cannot  be  granted  on 
any  other  occasion,  (y) 

But  a  new  trial  may  be  granted  by  the  superior  courts  for  a  Ta- 
riety  of  reasons  in  order  to  further  the  purposes  of  justice.  Tlios 
in  cases  where  a  notice  of  trial  ought  to  have  been  given,  and  the 
prosecutor  has  omitted  to  do  so,  and  by  that  means  precluded  the 
•  defendant  from  exculpating  himself,  a  new  trial  will  be  granted,  {z) 
But  if,  notwithstandmg  the  want  of  form,  the  defendant  appears 
and  makes  defence,  the  defect  will  be  of  no  importance,  (a)  And 
a  new  trial  may  be  granted  for  the  misbehaviour  of  the  jury,  as  if 
they  cast  lots  for  their  verdict,  or  refresh  themselves  at  the  cost  of 
the  prosecutor,  (b)  though  such  misdemeanour  must  be  proyed  by 
extrinsic  evidence,  and  the  aflidavit  of  the  jurors  themselves  ean- 
not  be  received  on  the  occasion,  (c)  Nor  can  a  juror  be  allowed 
to  make  oath  as  to  what  he  thought  or  intended,  in  opposition  to 
what  he  found;  (d)  but  where  there  is  a  doubt  upon  the  judge's  re- 

Sort  as  to  what  actually  passed  at  the  time  of  delivering  the  ver- 
ict,  information  may  be  received  either  from  a  juryman  or  a  by- 
P656]   stander.  (e)    And  neither  the  mere  circulation  of  piq>ers*  tending 
to  prejudice  the  minds  of  the  jury,  nor  their  misconduct,  in  takii^ 
with  them  documents  which  might  be  evidence  for  either  party. 


(«)  1  Imp.  K,  B.    7  Ed.  450.    See  (<i)  2  Salk.  646.    Bui.  N.  P.  3Sr. 

index.    Reference  as  to  a  venire  de  Bac.  Abr.  Trial,  U  1. 

novo.  (b)  I    Stra.  643.    3  Saik.  645.    1 

(0  Id  ibid.  L<1  R«ym.  14a   BuLX.P.  336.  Ante, 

(tt)  St\  le,  462.  632,3.    Tidd,  87a 

(w)  6  T.  R.  623,  3.    2  Salk.  648.  (c)  I  T.  R.  11.    2  Bla.  Rep.  1299. 

Tidd.  876.    Imp.  K.  B.    7  £d.  430.  n.  Say.  Rep.  lOa    1  New  B.  336.  Tidd. 

(a.)  87a 

(x)  Imp.  K.  B.    7  Ed.  430.  (d)  3  Burr.  1696.    5  Burr,  266r. 

(y)  Per  Willes.  C.  J.    1  Wils.  56.  Com.  Dig.  Indictment,  N. 

(0  Bui.  N.  P.  327.    BacAbr.Trt.  (e)  5  Burr.  2667.    Tidd,  878. 
all  L. 
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will  be  sufficient  to  procure  a  revisal  of  the  verdict.  (/)  Nor  will 
it  be  allowed  merely  on  the  ground  that  the  defendant  came  un- 
prepared, even  when  the  circumstance  which  arose  was  one  which 
it  was  impossible  for  him  to  foresee,  (g)  or  because  one  of  the  wit- 
nesses has  made  a  mistake  in  giving  his  evidence,  (k)  or  has  been 
discovered  to  be  incompetent  since  the  finding  of  the  jury,  (t) 
But  where  material  witnesses  have  been  prevented  by  illness 
from  attending,  (fe)  or  gained  credit  on  the  trial  by  circumstances 
since  falsified  by  affidavit,  (I)  or  are  afteswards  convicted  of  per- 
jury, or  shown  to  be  evidently  forsworn,  (m)  the  court  will,  in 
some  cases,  allow  a  seeond  investigation  of  the  proceedings.  The 
mere  finding  a  bill  for  perjury,  however,  will  not  suffice,  because  it 
is  grounded  on  ex  parte  evidence,  nor  is  it  of  course  to  receive 
affidavits  impeaching  the  credit  of  witnesses,  (n)  Another  reason 
for  granting  a  new  trial  may  be  the  misdirection  of  the  judge,  or 
the  refusal  of  legal,  or  the  admission  of  improper  evidence,  (o) 
And  it  may  be  obtained  on  the  ground  that  the  verdict  is  without, 
or  contrary  to,  evidence,  if  the  judge  himself  expresses  his  dissatis- 
faction of  the  issue,  (p)  But  the  circumstance  that  the.  verdict  was 
obtained  because  the  pleadings  were  defective,  will  not  be  allowed 
to  operate;  thus  in  the  case  of  a  prosecution  for  not  repairing  a 
highway,  the  court  will  notsrant  a  new  trial  where  a  verdict  was 
obtained  against  the  county^in  consequence  of  a  defect  in  pleading 
that  individuals  were  bound  to  repair  by  reason  of  their  tenure, 
but  they  will  stay  judgment  on  payment  of  costs,  until  another  in- 
dictment is  preferred,  to  try  more  effectually  the  point  really  con- 
tested, {q)  And  it  is  a  general  rule  that  even  where  grounds  are 
laid  which  in  general  are  sufficient,  a  new  trial  will  not  be  granted 
to  encourage  a  disposition  to  litigate,  or  unless  it  is  necessary  in 
order  to  obtain  substantial  justice,  (r) 

A  new  trial  cannot,  in  general,  be  granted  on  the  part  of  the 
prosecutor,  after  the  defendant  has  been  acquitted,  even  though 
the  verdict  appears  to  be  against  evidence.  («)  But  it  seems  to  be 
the  better  opinion,  that  where  the  verdict  was  obtained  by  the 
fraud  of  the  defendant,  or  in  consequence  of  irregularity  in  his 


[*667] 


(/)  1  Ld.  Raym.  148.  2  Salk.  645. 
Ante,  633, 4. 

(^)  2  Salk.  653.  Bui.  N.  P.  327.  2 
Atk.  319.  2  Wils.  98.  1  Stre.  691. 
3T.R.113.  1T.R.84.  IBla.Rep. 
298.  2  Blm.  Rep.  80%  3.  6  Mod.  22. 
2  Salk.  647. 

(A)  Say.  Ben.  27. 

(i)  1 T.  R.  717.  1  Bos.  &  Pul.  429.. 
n.  (4.) 

(A:)  6  Mod.  22.    1  Salk.  645. 

(/)  1  Bos.  &  Pul.  427. 

(m)  Tidd,  879. 

(n)  Tidd,  879. 


(o)  2  Salk.  649.  2  Wils.  273.  Bui. 
N.  P  327.    Tidd,  879. 

(t)  1  Burr.  12.    2  Burr.  665,  936^ 

(g)  16  East,  223. 

(r)  1  Burr.  54.  2  Salk.  644,  6,  8, 
653. 

(«)  6  East,  315.  2  Smith,  407.  4 
Blx  C.  361.  2  Salk.  646.  1  Wils. 
298.  12  Mod.  9.  1  Lev.  124.  1  Sid. 
149,  153.  ILd.Raym.  63.  Bac.  Abr. 
Trial,  L.  9.  Hawk.  b.  2.  c.  47.  a.  12. 
Tidd,  5  Ed.  881.  Same  in  penal  ac- 
tlonsy  10  East,  268. 
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proceedings,  as  by  keeping  back  the  prosecutor^s  witnesses,  or 
neglecting  to  give  due  notice  of  trial,  a  new  trial  may  be  grant- 
ed, (t)  It  has  been  laid  down,  that  the  court  cannot  grant  a 
new  trial  at  the  instance  of  the  defendant  without  the  consent  of  the 
king's  counsel,  (u)  but  this  doctrine  has  subsequently  been  holden 
to  be  unfounded,  (if)  An  inferior  court  cannot,  as  we  have  seen, 
grant  a  new  trial  on  the  merits,  but  only  on  account  of  some  irre- 
gularity on  the  face  of  the  record;  which  is  one  reason  for  remov- 
ing, by  certiorari,  into  a  court  of  superior  jurisdiction,  and  which 
must  be  done  before  conviction,  {x) 
[*658]  No*^  application  of  this  nature  can,  in  general,  be  heard,  after  a 
motion  in  arrest  of  judgment,  (y)  But  there  are  cases  in  which,  if 
it  appears  that  manifest  injustice  will  ensue  from  a  strict  observ- 
ance of  the  rule,  the  court  will  waive  the  formality,  and  admit 
the  defendant  to  a  rehearing,  {z)  And  this  indulgence  will  some- 
times be  granted,  especially  if  it  appear  that  he  was  not  acquainted 
with  the  cause  that  induces  him  thus  to  apply  until  after  he  has 
moved  in  arrest  of  judgment,  (a)  And  the  court,  if  thej  grant  a 
rule  nisi  for  a  new  trial,  will,  at  the  instance  of  the  party  applying, 
make  it  a  part  of  the  rule  that  the  defendant  shall  have  a  certain 
time,  e.  g.  three  days  to  move  an  arrest  of  judgment,  •  after  they 
shall  have  given  their  opinion  upon  the  motion  for  a  new  trial,  or 
the  defendant  may  obtain  a  rule  in  the  alternative:  though,  as  the 
motion  in  arrest  of  judgment  may  be  made  at  any  time  before 
judgment  is  pronounced,  it  should  seem  that  such  special  rule  is 
not  necessary.  (6)  It  is  also  to  be  observed  that  where  tlie  motion 
for  a  new  trial  has  been  duly  made  first,  and  afterwards  an  attempt 
has  been  made  to  arrest  the  judgment,  the  court  will  desire  the 
latter  to  be  first  argued,  because  all  the  delay  and  vexation  of  a 
second  trial  will  be  saved,  if  the  judgment  be  first  arrested,  (e) 
The  application  must  be  made,  in  general,  within  four  days  exclu- 
sive, after  the  entry  of  a  role  for  judgment,  as  is  uniformly  the 
case  in  civil  proceedings,  (d)  But  the  courts  will  not  sufier  justice 
to  be  injured  by  a  strict  adherence  to  this  rule,  any  more  Uian  to 
that  which  we  have  just  stated,  but  will  interpose  after  the  regular 


(0  3  Salk.  646.  13  Mod.  9.  Say. 
er,  90.  Hnwk.  b.  2.  c.  47.  s.  13.  Bac. 
Abr.  Trial,  L.  9.  ace  1  Sid.  153.  1 
Lev.  9.  con/. 

(u)  1  Sid.  49, 50.  Bac.  Abr.  Trial, 
L.9. 

(w)  1  Ld.  Ravm.  63.  Bac.  Abr. 
Trial  L  9 

(x)  Ante,  654»  373.  3  Salk,  650. 
1  Stra.  113,  392,  499.  Fortes.  198. 
1  Dourl  380.  Holt.  184.  7  Mod. 
84.    13Ea8t,416.  n.  b. 


(»  3  Salk.  647.  1  Burr.  434. 
Abr.  Trial,  L.  1.    Hand.  Prac.  l.'>^ 

(s)  3  Dougl.  797.  2  Com.  Rep. 
535.     Bac.  Ab.  Trial,  U  1. 

(a)  Bac.  Abr.  Trial,  U  1. 

(6)  Hancl.  Prac.  13  1  Burr.  334. 
4  T.  R  136  See  forms.  1  Burr. 
334.    4  T.  R.  136.    Post.  663. 

(c)  6  T.  R.  627.  Bac.  Abr.  Trial; 
L.  1. 

(d)  5  T.  R.  436.  11  East,  306. 
Tidd,  5th  £d.  88Z 
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time  whenever  their  interference  is  clearly  shown  to  be  requi- 
site. («) 

The^  motion  for  a  new  trial,  when  founded  on  the  facts  of  the  [*659] 
case,  is  made  upon  an  affidavit  of  the  circumstances.  (/)  When 
Uie  application  is  made,  all  the  defendants  who  have  been  convict- 
ed must  be  actually  present,  unless  a  special  ground  be  laid  for 
dispensing  with  the  general  rule,  (g)  because  the  conviction  fixes 
80  strong  an  imputation  of  guilt  upon  them,  that  the  court  will  be 
sure  they  have  them  in  their  power  before  they  entertain  the  motion 
for  a  revision  of  the  proceedings,  {h)  And  it  may  also  be  urged, 
in  support  of  this  practice,  that  otherwise  the  party  most  criminal 
might  keep  away,  and  take  the  opinion  of  the  court  by  putting  for- 
ward one  of  the  defendants,  whose  guilt  was  less  apparent  or  less 
atrocious;  or  those  not  present  might  abscond  on  hearing  that  their 
application  had  not  been  attended  with  success,  (t)  But  it  should 
seem,  with  reference  to  the  proceedings  at  the  time  when  judgment 
is  given,  that  where  a  pecuniary  penalty  or  fine  only,  and  not 
corporal  punishment  can  be  awarded,  a  new  trial  might  be  moved 
for  in  the  absence  of  the  defendant,  at  least  on  the  clerk  in  court 
undertaking  for  his  paying  the  fine  in  case  judgment  should  be 
given  against  him.  (fe)  The  court,  if  they  see  justice  has  not  been 
done,  may  order  the  matter  for  a  rehearing,  though  not  in  the  form 
which  they  use  when  a  regular  motion  is  granted.  (2)  And  where 
some  of  the  defendants  have  been  convicted  and  others  acquitted, 
a  new  trial  mav  be  granted  as  to  the  former  without  impeaching 
the  verdict  so  far  as  it  relates  to  the  latter,  (m)  Where  the  de- 
fendant is  in  custody  he  must  apply  to  the  court  for  a  habeas  corpus 
to  bring  him  up,  in  order  to  apply  for  a  revision  of  the  proceed- 
ings, (n) 

When  the  application  is  regularly  made  in  court,  upon  grounds*^  [*660] 
prima  facie  sufficient  they  will  award  a  rule  to  show  cause  why  a 
new  trial  should  not  be  granted,  (o)  On  this  the  puisne  judge  of 
the  court  applies  to  the  judge  who  tried  the  cause,  unless  he  were 
one  of  the  judges  of  the  court,  for  a  report  of  the  trial,  and  a  state- 
ment of  his  opinion  respecting  its  merits,  {p)  If  he  signify  his  dis- 
satisfaction, the  remedy  prayed  for  is  usually  allowed;  if  he 
declare  his  concurrence  with'  the  verdict  it  is  commonly  refused; 
but  if  he  merely  report  the  evidence  without  giving  any  decided 


(e)  5  T.  R.  437.  n.  a.  438.    Doug].  (h)  Id.  ibi<l. 

irO,  797.    1  East,  146.    11  East,  308.  (/)  11  East,  307. 

2  Stra.  845, 995.  2  Burr.  1189.    Tidd,  (k)  Post— 1  Salk.  55,  6. 400. 

5th  Ed.  882,  3.  (/)  11  East,  309.     3  Burr.  1901. 

(/)  Tiddi  883,  4.  (»n)  6  T.  U.  638,  640.    Tidtl,  SH2, 

(S)  11   East,  307.    3    Stra.   968,  (n)  2  Burr.  931. 

1227.    Cas.  K.  B.  29.    2  Barnard,  (o)  Bui.  N.   P.  327.    Tidd,  884. 

412.    1  Sesa.  Cas.   428.    Bac.  Abr.  Hand.  Prac.  12. 

Trial,  L.  9.    Tidd,  882.    Com.  Dig.  (y>)  Bui.  N.  P.  327.    Tjdd,  884. 
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Motion  for 
stay  of 
judgment. 


[*661] 


Motion  in 
arrest  of 
judgment. 


and  saiiBfactorj  opinion,  the  court  will  admit  the  question  to  be 
argued  before  them,  {q)  If  they  find  there  is  no  ground  for  the 
application,  they  will  discharge  the  rale,  but  if  solid  ground  be 
shown  they  make  it  absolute,  (r) 

When  a  new  trial  is  grant^  in  favour  of  two  defendants  who 
haye  been  convicted,  while  others  have  been  acquitted,  in  order 
to  prevent  the  revival  of  proceedings  against  the  latter,  there  are 
two  methods  which  may  be  adopted;  the  first  of  these  is  to  aher 
the  original  venire,  so  as  to  make  it  embrace  those- only  who  have 
been  acquitted,  and  the  other  is  to  make  an  entry  on  the  record 
that  the  verdict  was  improperly  taken  against  those  who  were  con- 
victed, and  then  to  award  a  new  trial,  as  far  as  they  are  concern- 
ed. («)  A  new  trial  will,  in  general,  be  granted  without  compel- 
ling toe  defendant  to  pay  the  costs  of  the  former  proceedings.  (() 

Before  the  expiration  of  the  rule  for  judgment,  the  defendant 
may,  in  some  cases,  move  to  stav  the  sentence.  Thus  we  have  seen 
that  where  the  county  has  pleaded  a  wrong  plea  to  an  indictment, 
for  not  repairing  an  highway,  the  court  will,  after  verdict  against 
them,  stay**  the  judgment  upon  payment  of  the  costs,  until  another 
indictment  has  been  preferred,  which  may  enable  them  to  throw  the 
burden  of  repairing  on  the  parties  presumed  to  be  liable;  the  covoty 
repairing,  if  necessary,  wnile  the  matter  is  depending.  («)  But 
the  judgment  will  not  be  stayed,  on  the  ground  that  the  witnesses 
are  indicted  for  perjury,  until  that  trial  has  been  decided.  («) 
Nor  where  the  husband  and  wife  are  indicted  together,  is  it  any 
ground  of  staying  judgment  against  the  latter,  that  the  former  has 
not  appeared;  but  a  distinct  sentence  will  be  given,  (x) 

In  the  King's  Bench  at  any  lime  between  the  conviction  and 
the  sentence,  or  immediately  at  the  assizes,  the  defendant  may 
move  the  court  in  arrest  of  judgment,  (y)  The  causes  on  which 
this  motion  may  be  grounded,  although  numerous,  are  confined  to 
objections  which  arise  upon  the  face  of  the  record  itself,  and  which 
make  the  proceedings  apparently  erroneous;  and,  therefore,  no 
defect  in  evidence,  or  improper  conduct  on  the  trial,  can  be  urged 
in  this  stage  of  the  proceedings,  (s)  Thus  it  is  no  ground  of  ar^ 
rest  of  judgment,  that  the  sheriff  by  whom  the  panel  was  returned 
is  the  prosecutor,  however  strong  a  reason  it  would  have  been  of 
challenge,  (a)    But  any  want  of  sufficient  certainty  in  the  indict- 


ee) R.  T.  H.  23.  Barnes,  439.  Bui. 
N.  P.  327.    Tidd,  884. 

(r)  Hand.  Prac.  12. 

(*)  6  T.  R.  626,  r,  640.  See  form 
of  entry  on  the  record.  6  T.  R.  626, 
7,  640.    Post,  last  vol. 

(0  8  T.  R.  378. 

(u)  16  East,  223. 

(w)  1  Bla.  Rep.  404. 

(x)  R.  T.  H.  278,  9.  Com.  Dig.  In- 


dictment,  N. 

(Sf)  5  T.  R.  445.  4  Harj?.  St.  Tr. 
779.  11  Harg.  St  Tr.  289.  Comb. 
364.  Hawk.  b.  2.  c4&  8.  1.  4  Qla. 
Cora.  375.  See  proceedlogs.  11 
Harg.  St.Tr.289. 

(z)  4  Burr.  2287.  1  Ld.  Raym. 
231.  1  Salk.  77,  315,  1  Sid.  65. 
Com.  Dig.  Indictment,  N. 

(a)  1  Leach,  101. 
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ment  respectiog  the  time,  place,  or  offence,  which  is  material  to 
support  the  charge,  as  well  as  the  circumstance  of  no  offence 
being  charged,  will  cause  the  judgment  to  be  arrested.  (6)  And 
it  is  to  be  observed,  that  none  of  the  statutes  of  jeofails  or  amend- 
ments extend  to  criminal  proceedings;  and,  therefore,  essential*  de-  [^662] 
fects  in  the  indictment  are  not,  as  in  civil  cases,  aided  by  ver* 
diet,  (c)  So  that  though  it  was  formerly  thought  that  this  motion 
would  not  be  regarded  in  case  of  conspiracy,  but  the  party  would 
be  left  to  his  writ  of  error,  (d)  it  is  now  settled  that  this  idea  is 
entirely  destitute  of  foundation,  (e)  Nor  is  the  ground  of  arrest- 
ing the  judgment  confined  to  the  indictment  alone:  it  may  be  found 
in  any  part  of  the  record,  ^hich  imports  that  the  proceedings  were 
inconsistent  or  repugnant,  and  would  make  the  sentence  appear 
irregular  to  future  ages.  Thus  the  omission  in  the  caption  of  the 
indictment,  of  the  words  ^^  then  and  there,^^  in  the  statement  of  the 
swearine  of  the  jury  was  formerly  held  fatal;  because,  without 
them,  ir  did  not  appear  that  the  oath  was  taken  in  the  county 
where  the  offence  is  alleged  to  have  been  committed;  but  the  law 
is  now  otherwise;  (f)  and  it  will  be  no  ground  for  arresting  the 
judgment  after  special  verdict  removed  by  certiorari,  that  the 
judge  who  tried  the  prisoner  is  not  stated  to  have  been  of  the  quo- 
rum, that  no  issue  appears  on  the  record,  or  that  the  authority  of 
the  justices  of  gaol  delivery  is  not  stated;  for  there  is  no  occasion 
to  set  forth  the  commission  at  all,  by  virtue  of  which  the  trial  pro- 
ceeded; there  is  no  necessity  for  an  issue  on  a  capital  indictment, 
and  the  judges  can  be  assigned  by  no  one  but  his  majesty,  (g)  Nor 
where  the  original  indictment  was  against  three,  and  the  proceed- 
ings are  removed  as  to  one  of  them  only,  is  it  any  defect  that  no 
notice  is  taken  of  the  other  defendants,  (k)  It  seems,  however,  to 
be  a  general  rule,  that  as  criminal  proceedings  are  not  aided  after 
verdict  by  any  of  the  statutes  of  jeofails  or  amendments,  any  ob- 
jection which  would  have  been  fatal  on  demurrer,  will  be  equally 
so  on  arrest  of  judgment,  and  it  is  therefore  usually  reserved*"  till  [^663] 
this  time  in  order  to  obtain  the  chance  of  an  acquittal,  (t) 

The  defendant  may  move  at  any  time  in  arrest  of  judgment  be- 
fore the  sentence  is  actually  pronounced  upon  him;  (k)  and  even 
when  the  defendant  waives  the  motion,  yet  if  the  court  upon  a  re- 
view of  the  whole  case  are  satisfied  that  he  has  not  been  found 
guilty  of  any  offence  in  law,  they  will  of  themselves  arrest  the 


(b)  4  Bla.  Com.  375.  3  Burr.  1901.  ffj  2Stra.  901.  Com.  Dig.  Judg- 
1  East,  146^ee  ante  200,  217, 219,  ment,  N. ;  but  see  ante  S34.  as  to  cap- 
225, 227,  as  10  the  construction  of  in-  lion. 

(iictments.  (r)  4  Burr.  2064, 5. 

(c)  4  Bla.  Com.  375.  Ante  298,  arc.  (A)  4  Burr.  2086. 
Starkic,  252,  3,  4,  5.  coni,  (i)  Ante  442,  3. 

(J)  1  Saund.  301, 2.  W  5  T.  R.  445.    2  Burr.  801.   3 

(e)  Hawk.  b.  2.  c.  48.  s.  1.  ii.  e.    1  Stra.  845. 
Saund.  301>  2.  n.  (1.) 


456 


PROCESS  TO  BRINC»  DEFENDANT  INTO  COURT. 


judgment.  (/)    But  if  the  sentence  is  once  pronounced,  though  be- 
ibre  the  actual  entry  of  the  judgment,  the  court  are  not  bound  lo 
attend  at  all  to  a  motion  of  this  nature,  even  though  a  formal  error 
should  be  discovered  sufficient  to  reverse  the  proceedings,  (m)  but 
t(ie  defendant  is  left  to  his  writ  of  error;  though,  as  we  have  seen, 
the  court  may,  without  any  motion,  arrest  the  judgment,  (n)  and 
may  alter  their  sentence  any  time  during  the  same  term;  (o)  it 
should  seem  that  the  court  may,  if  they  think  fit,  arrest  the  judg- 
ment notwithstanding  it  has  been  given.     A  motion  in  arrest  of 
judgment,  however,  cannot  ever  be  entertained,  after  judgment 
against  the  defendant  on  demurrer,  (p)     In  this  motion,  as  in  that 
for  a  new  trial,  the  defendant  must  be  personally  before  the  court, 
in  order  to  procure  it  a  hearing;  because  there  is  the  strongest 
presumption  possible  that  he  is  guilty,  {q)    But  where  the  juij 
find  a  verdict  in  which  they  submit  a  question  to  the  court,  though 
not  professedly  special,  his  presence  Will  be  dispensed  with  on  the 
argument,  because  he  will  be  presumed  to  be  innocent.  {¥)     Nor 
is  there  any  occasion  for  his  presence  to  move  for  an  inspection  of 
P664]    the  venire  and  other  process.  (9)    And  it  should  seem  that*  where 
the  judgment  against  the  defendant  could  only  be  in  payment  of  a 
fine,  the  court  might  dispense  with  his  personal  appearance,  (t) 
If  the  defendant  is  in  actual  custody,  he  must  apply  for  a  hab<^ 
corpus  to  enable  him,  on  being  brought  up,  to  make  the  motion.  («) 
When  an  application  of  this  kind  is  made  at  the  assizes,  and  the 
judge  thinks  it  is  open  for  discussion,  the  sentence  is  respited  in 
order  to  takr  the  opinion  of  the  twelve  judges;  {w)  if  the  judgt 
thinks  that  the  objections  are  not  well  founded,  he  then  passes  sen- 
tence: but  he  may  nevertheless  respite  execution  in  order  to  take 
the  opinion  of  the  judges  upon  the  objections,  (x)    If  the  judgment 
is  ultimately  arrested,  all  the  proceedings  will  be  set  aside,  and 
judgment  of  acquittal  will  be  given;  but  it  will  be  no  bar  to  a  sub- 
sequent indictment,  which  the  prosecutor  may  ioamediatelj  pre- 
fer, (j/) 
Process  af-      If  the  defendant  be  in  custody,  or  the  crime  be  capital,  be  will 
ter^venlict  ^f  course  be  remanded  to  prison  in  the  interval  between  conviction 
defendant"  ^od  sentence,  if  any  be  allowed  to  transpire,  {z)    But  if  the  cause 
to  receive  of  prosccution  be  a  mere  misdemeanour,  and  he  be  found  guilty  in 
judgment,  {^jg  absence,  as  yve  have  seen  frequently  occurs,  a  capias  is  award- 


(/)  1  East,  146.    11  Harg.  St  Tr. 
29u. 

(m)  3  Burr  1901, 2,  3.    Com.  Dig. 
Indictment,  N. 

(»)  1  East,  146. 

(0)  6  EhsI ,  328.    1  M.  8c  S.  442. 

(A)2Ld.Raym.l221. 

Burr.  930,  1.    2  Stra.  844^ 


G)  fil 

m.  1 


1227.    1  Bla.  Rep.  209.    2  Barnard, 
412.    C'^m.  Dig.  Indictment,  N. 
(r)  2  Stra.  1227.    2  Burr.  931. 
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2  Leach, 


(i)  1  Barnard,  147. 

(/)  Post— 1  Salk.  5S,  6,  400. 

00  2  Burr.  931. 

(w)  ll^ftch,360.    a|LG«o.n 
37. 9.  3  &  4.   1  Leach,  101. 
1104. 

(x)  2  Leach,  1026,7. 

(2^)  Ante  304, 443.  3  P.  Wmt.  439. 
4  Co.  45.  Com.  Dig.  Indtetmeat,  X. 
4  B1».  Com.  375. 

(x)4H«rK.St.Tr.r79. 
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ed  and  issued  to  bring  him  in  to  receive  bis  judgment;  and,  if  he 
absconds,  he  may  be  prosecuted  even  to  outlawry,  (a)  As  this 
process^  however,  corresponds  with  that  on  indictment  found,  and 
the  object  of  both  is  the  same,  to  compel  the  appearance  of  the  de- 
fendant and  enforce  his  submission  to  the  laws,  it  will  not  be  ne« 
cessary  here  to  enter  into  the  subject  of  the  process,  which  we  have 
already  attempted  to  detail.  (6) 

In^^case  of  a  conviction  for  a  misdemeanour,  if  the  defendant  be  [^665] 
present,  he  will  of  course  be  committed  daring  the  interval,  unless 
the  prosecutor  will  consent  to  his  liberation  on  his  recognizance 
to  appear  and  receive  judgment,  (c)  But  the  length  of  his  im- 
prisonment will  be  considered  by  the  court  in  deciding  on  the  sen- 
tence, {d) 

In  this,  as  well  as  in  earlier  stages  of  the  prosecution,  in  case  Of  com- 
of  trifling  misdemeanours,  the  courts  have  power  to  allow  a  com-  ^^Jlj'^lhe 
promise,  in  order  to  render  some  satisfaction  to  the  party  imme-  Prosecu- 
diately  injured,  (e)     This  may  be  done  by  suffering  the  defendant  tor,  be- 
to  confer,  or  as  it  is  commonly  called,  to  speak  uUhihe  prosecutor;  ^^^"^ . 
after  which  if  the  latter  declares  that  he  is  satisfied,  the  court  will  and  Judg> 
only  impose  a  trifling  fine  for  the  injury  to  the  public  welfare.  (/)  ment. 
But  this  mode  of  compromise  has  been  censured  when  entrusted 
to  inferior  magistrates,  as  allowing  the  prosecutor  to  become  a 
witness  in  the  cause  from  which  he  is  to  derive  benefit,  and  en- 
couraging the  commencement  of  criminal  prosecutions  rather  for 
the  sake  of  private  advantage  than  the  great  purposes  of  public 
justice,  (g)     But  this  reasoning  scarcely  appears  conclusive.    For 
there  are  many  instances  where  the  legislature  have  themselves 
ofi'ered  rewards  to  persons  who  are  the  means  of  convicting  the 
guilty,  and  who  are  to  derive  a  most  evident  advantage  from  con- 
viction, and  one  far  more  certain  than  the  mere  chance  of  recom- 
pense from  the  defendant,  and  who  are  still  competent  witnesses.  (A) 
It  is  not,  therefore,  true, ''  that  the  rules  of  evidence  are  entirely 
subverted.'^  (t)     And  it  has  been  urged  with  apparent  force,  that 
the  justices,  whom  Mr.  Justice  Blackstone  considers  as  the  most 
improper  to  be  entrusted  with*  such  a  power,  are,  in  fact,  the  best   [*666r] 
fitted  to  exercise  it  with  judgment;  because  they  are,  from  their 
local  knowledge,  much  better  acquainted  with  the  character  and 
circumstances  of  the  parties,  than  the  judges  who  are  acquainted 
only  with  the  facts  produced  in  evidence.  {k\ 

It  is  also  not  unusual  for  the  court,  in  oraer  to  defray  the  costs 


(a)4BUi.ConL3r5.  (/)  4  Bla.  Com.  363,  4.    Dick. 

ih)  See  ante  337  to  370.  Sess.  155,  6.    Ante,  7,  8. 

(c)  1   East,  159.    4  Burr.  2539.         ig)  4  Bla.  Com.  364. 
Hand,  15.  16.  (h)  Ante,  7, 8. 

(d)  1  Bast,  160.  (i)  4  Bia.  Com.  364. 

(«)  4  Bla.  Com.  363, 4    Ante,  7, 8,  (k)  Dick.  Sess.  156.  in  notes,  and 

430.  see  11  East,  46,  48. 

Crim.  Law.  yoL«  i.                          3  h 


468  or  BBiism  op  ojcMr. 

of  the  pmeeatioo,  to  btiiiiate  od  inflJMlioB  to  mitig^  the 
itboieot,  OD  the  groood  of  the  defiendaol't  payuig  then  or 
log  a  fam  ton  that  porpose.  (I)    And,  io  coofbrnitj  to  thb  praca- 
pie,  it  has  been  boldeo  that  where,  on  an  indicteeat  againii  a 
matter  for  ill-treatbg  hU  parish  apprentice,  the  defendant  gave  a 
secari^  for  the  expenses  of  the  proceedingi,  on  an  intimation  fiom 
the  court  that  his  imprisonment  would,  on  that  accoont,  be  le- 
duced  from  twelve  months  to^ix,  the  note  was  founded  on  a  good 
consideration,  and  conseqaentlj  the  transaction  was  legal.  (■] 
And  where,  bj  leave  of  the  magistrates,  the  par^  refcned  it  to 
the  master  to  ascertain  the  costs  the  prosecutor  had  incnrrcd,  as 
well  as  the  damages  be  had  sustained  by  the  original  injuiy,  and 
be  had  accordiogly  fixed  them  at  sums  for  which  the  defendant 
was  attached,  it  was  bolden  that  be  could  not  be  discharged  at  the 
end  of  twelve  calendar  months,  though  the  damages  were  leas  than 
£20y  under  48  Gko.  Ill*  c.  123.  because  the  ground  of  the  impri- 
sonment was  regarded  as  criminal,  (n)    Since,  then,  a  compio- 
mise  is  thus  enforced,  its  legality  can  scarcely  be  disputed. 
D^^llSf        '^  ^^^  defendant  aAer  removing  an  indictment  for  a  misde- 
b^ween"    nieanour  into  the  King^s  Bench   by  certiorari,  and  ccmviction 
Triftl  and    there,  but  before  judgment  is  pronounced,  die,*  his  bail  will  not 
*'r#fiA''7i^'  ^^  discharged  from  their  recognizance  until  the  costs  of  the  prose- 
[  "® 'J    cution  are  paid,  (o) 

Benefit  of  But  by  tar  the  most  important  circumstance  intervening  be- 
Clergy.(*}  tween  conviction  and  judgment,  is  the  claim  and  allowance  of  the 
benefit  of  ckrgy^  in  those  cases  where  it  is  by  law  to  be  granted. 
It  is  of  course  claimed  immediately  before  iudgment  at  the  assises. 
This  is  one  of  the  most  singular  relics  of  old  superstition,  and  cer- 
tainly the  most  important.  That,  by  a  mere  form,  without  the 
shadow  of  existing  reason  tq^  support  it,  the  severity  of  the  common 
law  should  be  tempered,  may  seem  strange  to  those  who  have 
been  accustomed  to  regard  our  criminal  law  as  a  regular  fabric, 
not  only  attainiog  great  practical  benefit,  but  built  upon  solid  and 
consistent  principles.  The  benefit  of  clergy  is,  no  doubt,  of  great 
practical  advantage,  compared  to  the  dreadful  listof  ofiences  whfch 
would  otherwise  be  punished  as  capital;  but  it  would  be  wdl 
worthy  of  an  enlightened  age  to  forsake  such  a  subterfuge,  and  at 
once,  without  resorting  to  it,  to  apportion  the  degree  of  soflfering 
to  the  atrocity  and  the  danger  of  the  crimes,  (p) 


(0  Hawk.  b.  2.  c.  25.  8.  3.    Bac.  (n)  3  M.kS.201:  but  see  13  EM, 

\br.  Indictment,  A.    11  East,  46, 48.  190. 

(m)  11  East,  46,  4a     Bac.  Ab.  In-  (o)  8  T.  R.  409.    5  W.  &  M.  c.  U. 

dlctnnent,  A.  16  East,  301.  4  Cambp,  (p)  See  also  obsenratioin^  Fort.  C 

46.  L.  305,  6. 

•  As  to  Benefit  of  Clergy  in  general,  see  4  Bla.  C.  365.  3  Hale,  333  to  39L 
Index  Clergy.  Fost.  C.  L.  Index  Clergy.  Williams,  J.  Fetony,  Y.  Bani,  J 
^^^^^y*  n.    Com.  Di^.  Justices^  Y.    Bac  Ab.  Felony,  G. 
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The  history  of  this  singolar  mode  of  pardon,  if  so  it  can  be  Histonrof 
termed,  is  both  curious  and  instructive.  In  the  early  periods  of  qi^Z^}  ^ 
European  civilization,  after  the  final  destruction  of  the  Roman 
empire,  the  church  obtained  an  influence  in  the  political  affairs  of 
nations,  which  threw  a  peculiar  colouring  over  their  orignal  in- 
stitutions. Monarchs  who  were  desirous  of  atoning  for  atrocious 
offences,  or  of  obtaining  the  sanction  of  heaven  to  their  projects  of 
ambition,  were  easily  persuaded  to  confer  immunities  on  the  clergy, 
whom  they  regarded  as  the  vicegerents  of  heaven.  Presuming  on 
these  favours,  that  aspiring^  body  soon  began  to  claim  as  a  right,  [^668] 
what  had  been  originally  conferred  as  a  boon,  and  to  found  their 
demand  to  civil  exemptions  on  a  divine  and  indefeasible  charter, 
derived  from  the  text  of  Scripture,  ^' touch  not  mine  anointed  ana 
do  my  prophets  no  harm."  (q)  It  need  excite  no  surprise  that  they 
were  anxious  to  take  advantage  of  their  dominion  over  the  con- 
science, to  exempt  themselves  from  the  usual  consequences  of 
crime.  To  the  priests  impunity  was  a  privilege  of  no  inconsider- 
able value.  And  so  successful  was  the  pious  zeal  to  shield  those 
who  were  dedicated  to  religion,  from  the  consequences  of  any 
breach  of  temporal  enactments,  that  in  several  countries  they  ob- 
tained a  complete  exemption  from  all  civil  liabilities,  and  declared 
themselves  responsible  only  to  the  pope  and  his  ecclesiastical 
ministers,  (r)  They  erected  themselves  into  an  independent  com- 
munity, and  even  laid  the  temporal  authorities  under  subjection. («) 
Nobles  were  intimidated  into  vast  pecuniary  benefactions,  and 
princes  trembled  at  the  terrors  of  spiritual  denunciation.  In  Eng- 
land, however,  this  authority  was  always  comparatively  feeble. 
The  complete  exemption  of  the  clergv  from  secular  punishments, 
though  often  claimed,  was  never  universally  admitted,  (f)  For 
repeated  objections  were  made  to  the  demand  of  the  bishop  and 
ordinary  lo  have  the  clerks  remitted  to  them  as  soon  as  they  were 
indicted,  (u)  At  length,  however,  it  was  finally  settled  in  the 
reign  of  Henry  VI.  that  the  prisoner  should  first  be  arraigned,  and 
might  then  claim  the  benefit  of  clergy  as  an  excuse  for  pleading, 
or  might  demand  it  after  conviction:  and  the  latter  of  these  courses 
has  been  almost  invariably  adopted  to  allow  the  prisoner  the  chance 
of  a  verdict  of  acquittal. 

But*  if  the  privileges  of  the  church  were  less  dangerous  in  Eng«   [^669] 
land  than  on  the  continent,  they  soon  became  more  extensive. 
They  not  only  embraced  every  order  of  clergymen,  but  were 
claimed  for  every  subordinate  officer  of  religious  houses,  with  the 
numerous  classes  of  their  retainers.    And  so  liberal  was  the  ap- 


(q)  Keilw.  181.  P.  8. 105, 15.  (t)  2  Hale,  324. 

(r)  2  Hale,  324.    4  Bla.  Com.  366.  (0  l^«>lw.  180.    2  Hale,  372,  377. 

Burn,  J.  Clergy,  IL    WiUuuiifl,  J.  Fe-  4  Bla.  Com.  366. 

lony,  y.  (n)  2  Hale,  377.    4  Bla.  Com.  366. 
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plication  of  these  dangerous  beneSts,  that,  at  length,  every  one 
ivho  in  those  days  of  ignorance  nas  able  to  read,  though  not  even 
initiated  in  bolv  orders,  beeatne  entitled  to  demand  them,  such 
reading  being  deemed  evidence  ofbis  clerical  prDfessioa.  (u)  The 
privileges  of  the  clei^  were  recognized  aod  confirmed  by  statute 
in  the  reign  of  Edward  the  Third,  (x)  It  was  then  enacted,  that 
all  manner  of  clerks,  secular  38  well  as  religious,  should  enjoy  the 
privileges  of  holy  church  for  all  treasons  or  felonies,  except  those 
immediately  affecting  his  majesty.  To  the  advantage  of  this  pro- 
visioD  all  who  could  read  were  admitted,  [y)  But  as  learning  be- 
came more  common,  this  extensive  interpretation  was  found  so  in* 
juriousto  the  security  of  social  life,  that  the  legislature,  notwith- 
standing the  opposition  of  the  church,  were  compelled  to  afford  a 
partial  remedy.  In  the  reign  of  Henry  the  Seventh,  (x)  a  dis- 
tinction was  drawn  between  persons  actually  in  holy  orders,  and 
those  who,  in  other  respects,  secular,  were  able  to  read,  by  which 
the  latter  were  only  allowed  the  benefit  of  their  leamiog  once,  and 
on  receiving  it  to  be  branded  in  the  left  thumb  with  a  hot  iron,  in 
order  to  afford  evidence  against  them  on  any  future  occasion.  The 
church  seems  to  have  lost  ground  in  the  succeeding  reign,  proba- 
bly in  consequence  of  the  separation  of  England  from  the  sway  of 
the  Roman  Pontiff;  for  all  persons,  though  actually  in  orders,  were 
[*6T0]  rendered  liable  to  be  branded,*  in  the  same  way  as  the  learned 
class  of  laymen,  (a)  But,  in  the  time  of  Edwai^  the  Sixth,  the 
clergy  were  restored  to  all  the  rights  of  which  they  were  deprived 
by  bis  predecessor,  except  as  to  certain  atrocious  crimes  which  it 
became  necessary  more  uniformly  to  punish.  (6)  At  Ae  same 
time,  some  of  the  more  enormous  evils  attendant  on  Ibis  general 
impunity  were  done  away.  Murder,  poisoning,  burglary,  hi^way 
robbery,  and  sacrilege,  were  excepted  from  all  that  privilege  which 
was  confirmed  as  to  inferior  offences,  (c)  But  peers  of  (he  realm 
for  the  first  offence  were  to  be  discfaai^ed  in  every  case,  except 
murder  and  poisoning,  even  Uiough  unable  to  read,  (d) 

But  here  we  must  pause  before  we  proceed  to  follow  the  gradual 
improvement  of  this  privilege,  to  inquire  what  was  originally  done 
with  an  offender  to  whom  it  was  allowed,  by  those  ecclesiastiGal 
authorities  who  claimed  the  right  of  judging  him,  and  in  what 
manner  the  power  of  the  church  in  Ibis  respect  was  ultimately  de- 
stroyed. It  appears  that  after  a  layman  was  burnt  in  the  hand,  a 
clerk  discharged  on  reading,  or  a  peer  without  either  burning  or 
penalty,  he  was  delivered  to  the  ordinary  to  be  dealt  with  according 


ik 


(w)  2  H»le,  372.  (i)  4  Hen.  VII.  c.  13. 

M  2J  Edw.  Ill  c  4.  (a)  38  Hen.  Vllf.  c.  1.  «. 

Is)  2  Hale,273,  3.    Kel.  100,  101,  Hen.  VIII.  c3.  i.  8. 

102.    lUi^k.  b.  a.  c.  33,  s.  5.     Wii.  (b)  lE.,[«.yj.e.lZl.  10. 

^lum*,}.  Feluny,  V.    See   Mode  of  (c)ld.ibid. 

V  Admission  of  defendant  convicted  of  l<f)  1  Edw.  VI.  e.  IS.  S.  14. 
^M»n»lftUElit«r.    1  S«lt.  61. 
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to  the  ecclesiastical  canons,  (e)  Upon  this,  the  clerical  authori- 
ties instituted  a  kind  of  purgation,  the  real  object  of  which  was  to 
make  him  appear  innocent,  who  had  been  already  shown  to  be 
guilty,  and  to  restore  him  to  all  those  capacities  of  which  his  con- 
viction had  deprived  him.  (/)  To  effect  this  the  party  himself 
was  required  to  make  oath  of  his  innocence,  though  before  he  might 
have  confessed  himself  guilty.  Then  twelve  compurgators  were 
called  to  testify  their  belief  in  the  falsehood  of  the  chaises.  After- 
wards he  brought  forward  witnesses  completely  to  establish  that 
innocence*  of  which  he  had  induced  so  wei^ty  a  presumption.  [^671] 
Finally,  it  was  the  office  of  the  jury  to  acquit  him:  and  they  sel- 
dom failed  in  their  duty,  {g)  If,  however,  from  any  singular  cir- 
cumstance they  agreed  in  tne  justice  of  the  conviction,  the  culprit 
was  degraded  and  coippelled  to  do  penance,  (h)  As  this  seldom 
occurred,  and  the  most  daring  perjuries  were  thus  perpetually  com- 
mitted, the  courts  of  common  law  were  soon  aroused  to  abridge 
the  power  of  these  clerical  tribunals.  They,  therefore,  sometimes 
delivered  over  the  privileged  of  felony,  when  his  guilt  was  very 
atrocious,  without  allowing  him  to  make  purgation;  the  effect  of 
which  proceedings  was  his  perpetual  imprisonment  and  incapacity 
to  acquire  personal  or  to.  enjoy  real  estate,  unless  released  by  his 
majesty's  pardon.  {%)  But  the  severity  of  this  proceeding  almost 
rendered  it  useless;  and  it  became  absolutely  necessary  for  the 
legislature  to  interfere  in  order  to  prevent  the  contemptible  perju- 
ries which  this  absurd  ceremony  produced  under  the  sanction  and 
pretence  of  religion.  This  desirable  object  was  effected  in  the 
reign  of  Elizabeth,  and  the  party,  after  being  allowed  his  clergy  and 
burnt  in  the  hand,  was  to  be  discharged  without  any  interference 
of  the  church  to  annul  his  conviction,  (fc) 

The  clerical  process  being  thus  abolisned,  it  was  thought  proper, 
at  the  same  time,  to  empower  the  temporal  judges  to  inflict  a  fur- 
ther punishment  where  they  should  regard  it  as  proper.  The  18 
Eliz.  c.  7.  empowered  them,  therefore,  to  direct  the  convict  to  be 
imprisoned  for  a  year  or  any  shorter  period.  But  the  law  on  this 
subject  was  still  in  many  respects  imperfect.  Females  were  still 
liable  to  the  punishment  of  death  without  any  exemption,  in  all 
cases  of  simple  felony;  because  being  never  eligible  to  the  clerical 
office,  they  were  npt  included  in*  any  of  the  extensions  of  the  benefit  [^672] 
of  clergy.  No  other  proof  need  be  adduced  to  show  the  absurdity 
of  the  very  foundations  of  the  system.  (I)  At  length  it  was  enacted 
that  women  convicted  of  simple  larcenies  under  the  value  of  lOs. 
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»  Hob.  291.    4  Bla.  Com.  368.  (i)  S  Pp.  Wms.  448,  9.   4BIa.  Com. 

;/)  Hob.  291.    3  P.  Wms.  447,  8.  368. 

4  Bla.  Com.  368.  (h)  1 8  Eliz.  c.  7.    2  Sess.  C.  265  to 

(f)  Hob.  291.    3  Pr.  Wms.  447,  8.  282.    3  P.  W.  444,  5,  6. 

4  Bla.  Com.  364.  (/)  Post.  C.  L.  305,  6.  2  Hale,  371, 

(A)  Hob.  289.  4  Bla.  Com.  364.  2. 
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should  be  paniBbed  with  buraing  in  the  band  and  whipping,  expo- 
sure in  the  stocks,  or  imprisonment  for  anj  period  leas  than  a 
year,  {m)  And  in  the  reign  of  William  and  Maiy  they  were  ad- 
mitted to  all  the  privileges  of  men,  in  clergyable  felonies,  on  praying 
the  benefit  of  the  statute;  (nj  though  they  can  only  once  be  al- 
lowed this  means  of  escaping,  (o)  In  the  same  reign,  the  punish- 
ment of  burning  in  the  hand  was  changed  for  a  more  visible  stigma 
on  the  cheek,  (p)  but  was  soon  afterwards  brought  back  to  the 
original  practice,  (q) 

Hitherto  all  laymen  except  peers,  who,  on  their  conviction,  were 
found  unable  to  read,  were  liable  to  suffer  death  for  eyeiy  cler- 
gyable felony.  But  it  was  at  length  discovered,  that  ignorance,  in- 
stead of  an  aggravation,  was  an  excuse  for  guilt,  and  that  the  abi- 
lity to  read  was  no  extenuation  of  crime;  (r)  and,  therefore,  by  5 
Ann,  c.  6.  the  idle  ceremony  of  reading  was  abolished,  (s)  and  all 
those  who  were  before  entitled  to  clergy  on  reading,  were  now  to 
be  admitted  without  any  such  form  to  its  benefits.  At  the  same 
time  it  was  sensibly  felt  that  the  branding,  which  had  dwindled 
into  a  mere  form,  and  the  yearns  imprivnment  which  the  judges 
were  empowered  to  inflict,  were  verj  inadequate  punishments  for 
many  clei^able  offences;  and,  therefore,  the  court  were  anthorixed 
to  commit  the  offenders  to  the  house  of  correction,  for  any  time, 
not  less  than  six  months  nor  exceeding  two  years,  and  to  double  it 
[jf^673]  in  case  of  escaping.  (()  Further  alterations*  have  since  been 
made  in  the  penalties  consequent  upon  clei^.  The  4  Geo.  I.  c 
11.  («)  and  6  Geo.  I.  c.  23.  provide,  that  the  court  on  the  allow- 
ance of  this  benefit,  for  any  larceny  whether  grand  or  petit,  or 
other  felonious  theft  not  excluded  from  the  statutable  indulgence, 
may,  instead  of  judgment  of  burning  in  case  of  men,  and  whipping 
in  that  of  females,  direct  the  offender  to  be  transported  for  seven 
years  to  America,  which  has  been  since  altered  to  any  part  of  his 
majesty's  colonies,  (w)  To  return  within  the  period  was,  at  the 
same  time,  made  felony  without  benefit  of  clergy.  '  And  by  several 
subsequent  provisions,  many  wise  alterations  have  been  made  re- 
specting transportation,  and  the  mode  of  treating  offenders  while 
under  its  sentence,  (x)  At  length  the  burning  in  the  hand  was 
entirely  done  away,  and  the  judges  are  empowered  to  sentence  the 
criminal,  in  its  room  and  in  addition  to  the  former  penalties,  to  a 
pecuniary  fine,  or,  except  in  the  case  of  manslaughter,  to  private 
whipping,  not  more  than  thrice  to  be  inflicted,  in  the  presence  of 


(m)  21  Jac.  I.  c.  6.    Fost  305, 6.  (s)  Fost.  305, 6.    3  P.  W. 443, 4. 

(n)  3  &  4  W.  &  M.  c.  9.  fl.  5.   Fost.         (/)  5  Ann,  c.  6.  s.  3. 
306.  (u)  See  observations  on  this  sta- 

(o)  4  &  5  W.  &  M.  c.  24.  8. 13.  tutc,  3  P.  W .  490. 

(/>)10&11W.  11I.C.23.    3P.  W.         (w)  19  Geo.  III.  c.  74. 
451 .  (xie  Geo.  II.  c.  15.    8  Geo.  HI.  c 

((/)  5  Ann,  c.  6.    3  P.  W.  451,  15.    19  Geo.  HI.  c.  74.    31  Gea  IIL 

(r)  Fo&t.  305,  6.  c.  46.    24  Geo.  III.  Sess.  2.  C.  56. 


OF  BENEFIT  OP  CLEBGT.  46S 

tfar^  witnesses,  (y)  Provisions  were  at  the  same  time  made  for 
the  enopioyment  of  this  description  of  convicts  in  penitentiary 
houses,  where  a  system  of  reformation  might  be  adopted,  and  an 
experiment  made  how  far  punishment  might  become  conducive  to 
its  noblest  and  most  legitimate  use — ^the  reformation  and  benefit  of 
the  offender,  (z)  But  this  regulation,  though  applauded  by  Black- 
stone,  (a)  and  other  humane  writers,  (6)  after  having  been  con- 
tinued by  several  subsequent  acts,  (c)  was  recently  suffered  to  ex- 
pire, (d)  It  appears  from  these  several  modem  regulations,*  that  [*674] 
as  observed  b]iMr.  Justice  Foster,  we  now  consider  benefit  of 
clei^  or  rather  the  benefit  of  the  statutes  as  a  relaxation  of  the 
rigour  of  the  law,  a  condescension  to  the  infirmities  of  the  human 
frame,  exempting  offending  individuals  in  some  cases  from  the 
punishment  of  death  and  subjecting  them  to  milder  punishment; 
and  therefore  in  the  case  of  clergyable  felonies,  we  now  profess  to 
measure  the  degree  of  punishment  by  the  real  enormity  of  the 
offence,  and  not  as  the  ignorance  and  superstition  of  former  times, 
suggested  by  a  blind  respect  for  sacred  persons  or  sacred  functions, 
nor  by  an  absurd  distinction  between  subject  and  subject,  originally 
owing  to  impudent  pretension  on  one  hand,  and  to  mere  fanati- 
cism on  the  other,  (e) 

Having  thus  sketched  out  the  progress  of  benefit  of  clergy,  to 
our  own  times,  we,  have  now  to  inquire  more  particularly,  who 
are,  at  the  present  day,  entitled  to  receive  it — ^for  what  crimes  it 
must  be  granted — at  what  time  and  in  what  manner  it  is  to  be 
demanded — bow  it  is  to  be  allowed — and  what  consequences  will 
follow  its  reception. 

It  may  be  collected  from  the  preceding  statement,  that  all  per-  ^^g^ 
sons  whether  they  are  able  to  read  or  not,  (/)  and  women  as  well  penons 
as  men,  {g)  are,  at  the  present  day,  entitled  once  to  receive  the  "f V"^'. 
benefit  of  clergy,  in  all  crimes  where  it  is  allowed,  and  instead  of  benefit  ^^^ 
being  condemned  to  die,  may  be  sentenced  to  any  of  those  discre-  clergy, 
tionary  penalties  to  which  we  have  already  alluded,  (h)     It  has, 
indeed,  been  supposed  that  Jews  and  other  infidels,  and  heretics 
who  could  not  by  possibility  become  priests,  were  not  admitted 
to  clergy  until  the  ceremony  of  reading  was  abolished;  (i)  but  it 
has  been  urged  that  in  this  case,  they  could  not  now  receive  it,  as 
the  5  Ann,  c.  6.  only  dispenses  with  the  necessity  of  reading  in 
the  case  of  those  persons*  who  would,  on  that  proof  of  their  learn-    [^675J 


(y)  19  Geo.  III.  c.  74.  9. 3.  Geo.  III.  c.  53. 

(x)  19  Geo.  III.  c.  74.  s.  5,  to  27.  (d)  25  March,  1802.   2  Will.  J.  443. 

(a)  4  Bla.  Com.  371,  3.  Id.  43a 

{b)   See    Montague's    Collection  Te)  Post.  305, 6. 

of  Opinions  on  the  Punishment  of  (/)  Ante,  672. 

Death,  vol.  2.  (g)  Ante,  673. 

(c)  24  Geo.  III.  St.  2.  c.  56,  28  Geo.  (/i)  Ante,  673. 

m.  c.  24.   34  Geo.  III.  c.  60.    39  (i)  H  Co.29.  b.    2  Hale,  273. 
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iDg^  have  before  been  entitled  to  claim  it  (fc^  Bat  tboagh  all  are 
thus  equally  entitled  to  clergy  on  the  first  ofltence,  persons  actual!  j 
in  orders  have  still  a  great  preference  over  mere  laymen;  for  thej 
have  a  right  to  an  immediate  discharge  without  any  impriaonmeut, 
corporal  suffering,  transportation,  or  disgrace,  for  these  were  intio- 
duced  instead  of  the  branding  from  which  they  were  at  all  tioMs 
exempted.  (I)  And  to  this  immunity  they  are  entitled,  not  once 
only,  but  as  often  as  they  may  need  it.  (m)  Peers  of  the  realm 
also,  having  a  voice  and  a  seat  in  parliament,  are  still  entitled  to 
their  discharge,  by  virtue  of  1  Edw.  VI.  c.  12.  without  any  cor- 
poral punishment  or  indignity  whatever,  though  only  for  the  fiist 
time  they  are  convicted,  (n)  And  this  provision  has  been  holdea 
to  extend  to  peeresses,  (o)  But  when  a  statute  takes  away  clergy 
generally,  and  contains  no  exceptions  or  provbion  in  faTour  cS 
peers  or  clergy,  they  are  not  entitled  to  the  privilege,  (p)  And  in 
strictness  of  law,  the  goods  both  of  clergymen  and  peers  are  liable 
to  forfeiture  in  cases  where  they  are  entided  to  the  benefit  of 
clergy,  {q) 

The  benefit  of  clei^  seems  never  to  have  extended  in  this 
country  to  high  treason,  or  to  have  embraced  misdemeanours  in- 
ferior to  felony,  (r)  For  the  state,  at  all  times,  so  far  resisted  the 
encroachments  of  the  church  as  to  preserve  the  guard  which  the 
law  had  thrown  round  the  person  or  the  sovereign;  and  it  seems 
that  there  were  also  some  peculiar  acts  of  violence  which  were  re- 
garded as  declarations  of  open  hostility,  and,  therefore,  included 
[^76]  within  the  meaning  of  treason,  as  lying  in  wait  on*  the  highway, 
burning  houses,  and  ravaging  and  destroying  a  country,  (s)  it  was 
also  doubted  whether  petit  treason  was  not  excluded  from  clergy;  (I) 
but  the  contrary  was  clearly  shown  by  the  statute  25  Edw.  III.  st 
3.  c.  4.  which  allows  the  privilege  of  clergy  in  all  treasons  and 
felonies  except  those  affecting  his  majesty.  It  is  therefore  a  general 
rule,  that  clergy  is  to  be  admitted  in  every  description  of  felony,  ex- 
cept where  it  is  taken  avray  by  some  subsequent  legislative  provi* 
sion.  (tt)  And  it  is  also  laid  down  that  where  any  later  act  of  rarliament 
takes  away  clergy  in  a  case,  where  by  the  statute  of  ISdward  it 
would  have  been  admitted,  it  only  applies  to  such  parties  as  are 
expressly  named  in  the  Act,  and  is  to  be  taken  strictiy.  (is)    And, 


For  what 
crimes  it 
xna^  be 
cUimed. 


(k)  4  Bla.  Com.  374. 

(0  3  Hale,  374,  5.  4  Bla.  Com.  373. 

(m)  Id.  ibid. 

(n)  3  Hale,  376,  7.  4  Bla.  Com. 
373.    1  Leach,  147, 8. 

(o)  11  Harg.  St  Tr.  362,  3,  4.  1 
Leach,  146. 

(p)  3  Hale,  374. 

(9)  Co.  Lit.  391.  a.  post.  689. 

(r)  2  Hale,  336,  7.  Hawk.  b.  3.  c 
33.  s.  20.  Stamf.  P.C.134.a.  11  Co. 
29.  b.    3  Inst.  150,  629,  634.    4  Bla. 


Com.  574.  Com.  Dig.  Justices,  T.  3. 
Bum,  J.  Clei^gy,  U.  3.  WilluLnis»  J. 
Felony,  V. 

(t)  3  Hale,  333,  346,  337.  PO0L 
192,  3.  Hawk.  b.  3.  c.  33.  s.  23.  4 
Bla.  Com.  374. 

(0  Hawk.  b.  c.  33.  s.  21. 

(u)  3  Hale,  330,  335.  Hiwk.  b.  3. 
c.  33.  8.  23.  4  Bla.  Com.  373.  Wil> 
liams,  J.  Felony,  Y. 

(w)  2  Hale,  335.  Hawk.  b.  Z  c 
33.8.36.    Williioiis,  J.  Felony,  V. 
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therefore,  where  clergy  is  taken  away  from  the  principal,  it  is  not 
necessarily  taken  from  the  accessary  either  before  or  after  the  fact, 
unless  he  be  particularly  included  in  the  words  of  the  statute,  (a?) 
So  if  it  be  taken  from  the  accessary  alone,  it  will  not  exclude  the 
principal,  (y)  Nor  if  the  accessary  before  the  offence  be  excluded 
will  it  affect  the  accessary  after,  (z)  And  where  a  statute  creaton 
a  new  felony  generally,  without  mentioning  clergy,  it  will  be  al- 
lowed to  the  offender,  (a)  So  if  it  only  exclude  it  in  certain  cir- 
cumstances, it  will  be  allowed  in  every  other  circumstance,  as  if 
it  denies  it  after  conviction  by  verdict,  it  will  not  be  refiised  on 
standing  mute,  though  this  now  amounts  to  a  conviction.  (6)  But 
where  the  act  takes  it  away  from  the  ofience  generally,  there  it 
can  in  no  case  be  admitted,  (c) 

We*  come  now  to  consider  what  oflfences  have  been  ousted  of  [^77] 
clergy  by  particular  statutes.  The  crime  of  pe(tl  trtoBan  was  first 
excluded  from  the  benefit  of  clei^  by  the  23  Hen.  VIII.  c.  1, 
which  denied  it  to  those  who  were  convicted  of  it  by  verdict  or 
confession;  but  made  no  provision  for  standing  mute,  challenging 
peremptorily,  or  refusing  to  answer^  Those  cases  were^  there- 
fore, included  in  the  25  Hen.  VIII.  c.  3,  and  both  acts  were  by 
the  32  Hen.  VIII.  c.  3,  made  perpetual.  These  provisions  were, 
in  effect,  repealed  by  the  1  Edw.  VI.  c.  12,  which  restored  clergy 
in  all  cases,  except  those  therein  mentioned,  in  which  it  was  grant- 
able  before  the  beginning  of  the  reign  of  Henry  the  Eighth;  but, 
according  to  some  opinions,  were  revived  by  the  5  and  6  Edw. 
VI.  (d)  It  is,  however,  strongly  contended  that  no  such  revival 
ever  really  was  in  contemplation;  and  that  the  true  ground  on 
which  clergy  is  denied  to  persons  convicted  of  this  crime,  is  that 
it  is  included  in  the  terms  ^^  wilful  murder,"  as  excluded  from 
clergy  by  1  Edw.  VI.;  and  of  which  indeed  it  is  only  an  atrocious 
species,  (e)  At  all  events,  it  seems  that  the  only  mode  by  which 
clergymen  can  be  excluded  from  this  benefit,  in, case  of  petit  trea- 
son, is  by  including  it  in  the  terms  ^^  wilful  murder;*'  for  the  pri- 
vileges of  persons  actually  in  orders  are  excepted  in  all  the  sta- 
tutes of  Henry  the  Eighth,  and  are  only  set  aside  in  the  1  Edw.  VI. 
to  which  we  have  already  alluded.  (/)  It  is  certain,  however, 
that  accessaries  were  not  ousted  of  clergy  by  any  of  these  conflict- 
ing statutes.  But  by  the  4  and  5  Ph.  &  M.  c.  4,  the  accessaries 
before  the  fact  in  this  and  many  other  felonies  previously  excluded 

(jt)  11   Co.  3r.    3  Hale,  335,  6.  s.  38.    Post  358.    Bum,  J.  Clergy, 

Fost.  355.    4  Bla.  Com.  373.    Bum,  II.  3.      % 

J .  Clergy,  II.  3.  (c)  Fost.  358.    Com.  Dig.  Justices^ 

(y)  1 1  Co.  29  to  36.  Sav.  46.  Hawk.  Y .  2. 

»|.2.c.33.s.26.                  ,  (c/)  11  Co.  29. 

(z)  3  Hale,  3.35.            .  (e)  1  Hale,  340.    Fost.  330.  Hawk. 

(a)  3  Hale,  335.    Bac.  Ab.  Felony,  b.  3-  c.  33.  s.  52. 

G.    Burn,  J.  Clergy,  II.  3.  CfJ  Fost.  330.  Com.  Wg.  Justices, 

(A)  3  Hale,  335.  Hawk.  b.  2.  c.  33.  T.4. 

Cfvm,  Lmn,  vol.  i.  3  5 


466  OF  BENEFIT  OF   CtiERGT. 

from  clergy,  were  placed  on  the  same  footing  with  principals. 
And  all  the  difficulties  that  arpse  from  the  principle  which  we 
have  already  stated,  that  where  the  statutes  only  spoke  of  codtIc- 
[  6*78]  tion,  they  did  not  oust  those*  of  clergy  who  stood  mute,  challenged 
more  than  the  number  allowed  them,  or  refused  to  answer,  were 
obviated  by  the  3  &  4  W.  &  M.  c.  9,  which,  in  all  cases,  makes 
those  circumstances,  in  this  respect,  equivalent  to  a  conviction. 

Murder  J  with  malice  prepense,  is  also  excluded  from  clergy  bj 
the  statutes  of  Henry  the  Eighth ;.(g)  and,  whether  those  statutes 
were  revived  or  entirely  repealed,  it  is  specifically  named  in  the 
1  Edw.  VI.  c.  12,  and  has  ever  since  been  the  object  of  capital 
sentence.  In  this  case  also,  accessaries  before  the  fact  are  de- 
prived of  clergy  by  the  statutes  of  Philip  and  Mary.  And  the 
1  Jac.  I.  c.  8,  makes  it  felony  without  benefit  of  clergy  to  stab  an- 
other having  no  weapon  previously  drawn,  but  does  not  extend  to 
abettors.  ' 

The  principal  offender  attainted  or  convicted  of  breaking  any 
house  by  day  or  by  night,  any  person  being  therein  and  thereby  put 
in  fear,  was  deprived  of  the  benefit  of  clergy  by  1  Edw.  VI.  c«  12. 
8.  10.  in  all  cases  except  the  challenging  peremptorily  more  than 
twenty,  which  eatus  omissus  is  provided  for,  as  in  other  cases,  by 
the  act  of  William  and  Mary,  (a)  And  a  nocturnal  breaking  into 
a  booth  or  tent,  in  a  fair  or  market,  any  person  being  therein, 
though  not  put  in  fear,  was  reduced  to  the  same  condition,  (t) 
And,  at  length,  every  description  of  burglary^  whether  any  one 
were  within  the  house  or  not,  was  made  liable  to  the  same  penal- 
ties; (fe)  and  accessaries  before  the  fact  were  deprived  of  the  be- 
nefit which  had  before  been  taken  away  from  the  principal.  {I) 

nSrson^  or  the  wilful  burning  of  the  house  of  another,  is  not  one 
of  the  crimes  ousted  of  clergy  by  the  1  I>iw.  VI.;  and,  therefore, 
it  has  been  contended  that  this  can  only  be  done  by  virtue  of  the 
1*679]  statutes  of  Henry  the  Eighth,  which^  we  have  regarded  as  effec- 
tually repealed,  (m)  The  statute  of  Philip  and  Maiy,  (n\  how- 
ever, expressly  takes  away  this  benefit  from  accessaries  before  the 
fact;  and  on  this  provision  some  very  able  authorities  rest  the 
ground  by  which  it  was  supposed  to  be  taken  away  from  princi- 

Imls.  (o)  To  this  conclusion  Mr.  Justice  Foster  comes,  after  a 
ong  and  learned  discussion  of  the  principles  and  meaning  of  the 
statutes.  But  this  position  appears  to  be  decidedly  at  variance 
with  the  doctrine  laid  down,  that  all  statutes  ousting  clergy  most 
be  taken  strictly,  so  that  the  exclusion  of  one  party  shall  not  afifect 


{g)  23  Hen.  Vni.  ?.  1.    25  Hen.  (/)  3  &  4  W.  &  M.  c.  9.     2  Eist,  P. 

Vni.  c.  3.    2  Hale,  374.  C.  523. 

(A)  3  &  4  W.  &  M.  c.  9.  8. 2.  2  East,  (m)  11  Co.  30. 

P.  C.  523.  (n)  4  &  5  P.  &  M.  4. 

CO  5%i6  Edw.  VI.  C.9.  (o)  Post.  333,  4^  5.    2  Hale,  547. 

{k)  18  Eliz.  7.  Com.  Dig.  Justices,  T.  5. 
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another,  even  were  he  more  deeply  guilty,  (p)  Perhaps  it  may  be 
put  upon  another  ground  than  those  stated  by  the  learned  judge, 
viz.  that  this  crime  was  not  clei^able  at  common  law,  because  it 
was  regarded  as  an  act  of  open  hostility,  and  as  partaking  of  the 
nature  of  treason,  (q)  But  all  doubts  upon  this  point  have  been 
removed  by  a  modern  statute,  (r) 

Robben/y  or  the  forcible  taking  of  property  from  the  person,  by 
putting  in  fear,  was,  when  committed  in  or  near  an  highway,  ex- 
cluded from  clei^  by  the  1  Edw.  VI.  c.  12.  s.  10.  except  when 
the  culprit  challenged  more  than  twenty  of  the  jurymen.  The 
cases  which  were  thus  left  unaffected  the  3  &  4  W.  M.  c.  9. 
brought  under  the  same  penalty;  for,  by  that  statute,  robbery  is  to 
be  punished  with  death,  wherever  committed,  and  in  whatever  way 
the  offender  is  substantially  convicted,  {s)  In  order  to  oust  him  of 
clergy,  there  must  be  an  actual  taking,  die  party  injured  must  be 
put  in  fear,  and  the  theft  must  be  committed  in  his  presence,  (t) 
Where  these  are  combined,*  accessaries  before  the  fact  as  well  p680] 
as  principals  are,  in  all  cases,  excluded  from  clergy,  (u) 

Robbery,  by  breaking  into  a  dwelling  house,  any  person  being 
therein  and  put  in  fear,  is  excluded  from  clergy  by  the  1  Edw. 
VI.  c.  22.  s.  10.  By  the  4  &  5  Ph.  &  M.  c.  4.  accessaries  before 
the  fact  to  such  a  breaking,  accompanied  with  larceny,  are  also 
excluded.  Under  this  act,  however,  there  was  still  a  necessity, 
net  only  for  some  one  to  be  in  the  house,  but  put  in  fear.  But  the 
5  and  6  Edw.  VI.  c.  9.  excludes  from  clergy  the  person  who  robs 
in  a  house,  booth  or  tent,  the,  inhabitant  or  any  part  of  his  family 
being  there,  whether  they  are  waking  or  sleeping.  And  the  39 
Eliz.  c.  15.  makes  it  felony  without  benefit  of  clergy  to  take  pro- 
perty to  the  value  of  5$.  in  any  dwelling-house,  although  no  per- 
son is  within  at  the  time  the  felony  is  committed.  And  the  9  & 
10  W.  &  M.  c.  9.  s.  1.  takes  clergy  from  any  person  taking 
goods  in  a  dwelling-house,  where  any  one  is  at  the  time,  of 
virhatever  value,  and  if  no  one  is  there  at  the  time,  then  if  the  pro- 
perty amounts  to  the  value  of  58.  as  well  from  accessaries  before 
the  fact  as  from  those  actually  engaged  in  the  felony. 

Grand  larceny  is  also,  in  several  instances  of  peculiar  aggrava- 
tion, excluded  from  clergy.  Thus  stealing  privately  from  Ae  per- 
son, without  the  knowledge  of  the  party  on  whom  the  theft  is  com- 
mitted, was  by  the  8  Eliz.  c.  4.  rendered  thus  highly  penal.  But 
this  statute  makes  no  mention  of  accessaries  either  before  or  after, 
and  they  might  therefore  be  admitted  to  the  benefit  of  the  sta- 


(p)  Ante  260,  676.  n.  h. 

(9)Ante6r5,6.    4  Bla.  Com.  3r4.  (<)  1  Htle,  532,  3.    4BIii.  Com. 

2  Hale,  333.  243. 

(r)  9  Geo.  I.  c.  22.    2  East,  P.  C.  (i«)  4  &  5  Ph.  &  M.  c,  4.    3  &  4 

1017, 1031, 1032.  W.  &  M.  c.  9.  s.  1.    1  Hale,  537. 

(»)  2  East,  P.  C.  785.    Ante  678. 
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ittte.  (10)  Nor  could  any  principals  in  the  first  degree  upon  such 
an  occasion  be  ousted  of  the  privilege,  for  the  hand  that  stole  was 
alone  to  be  affected  by  this  provision,  (x)  Several  decisions  have 
[l€81]  Fcry  nicely  marked  out  the  situations  to^  which  the  act  applies;  (y) 
but  it  is  unnecessary  to  state  them,  as  it  has  been  holden  to  be  re- 

Ealed  by  the  48  Geo.  III.  c.  129.  which  provides  for  the  criae  a 
jhter  and  more  suitable  penalty,  (r) 

fforse^stedUng  is  one  of  the  crimes  excluded  from  deigy  by  the 
1  Edw.  VI.  as  to  principals,  and  by  the  31  Eliz.  c.  12.  s.  5.  all 
accessaries  both  before  and  after  the  fact  are  placed  in  the  saaM 
condition.  But  this  last  provision  has  been  holden  to  extend  only 
to  those  who  were  regarded  as  accessaries  at  the  time  the  act 
was  framed,  and  not  to  those  who  have  been  subsequently  declar- 
ed thus  to  be  partakers  in  the  guilt;  so  that  though  persons  know- 
ingly receiving  stolen  property  have  been  made  accessaries,  yet 
this  has  no  antecedent  reterence,  and  a  party  receiving  a  stolen 
horse  is  not  ousted  of  clergy,  (a)  Stealing  sheep  or  oAer  cattle  has 
also  been  made  felony  without  benefit  of  clei^;  (6)  which  term 
^^  other  cattle"  has  been  subsequenliy  explained  as  intending  bulls, 
cows,  oxen,  steers,  bullocks,  heifers,  calves  and  Iambs,  and  no 
other  animals,  (c)  Aiders  and  assisters  are  also  specifically  named 
in  these  provisions. 

Stealiing  doik  from  the  tenter  in  the  night  time  and  erabeacling 
naval  stores  to  the  value  of  20t.  were  placed  beyond  the  benefit  <^ 
clergy  in  the  reign  of  Charles  the  Second,  (e)  Taking  away 
manufactures  from  bleaching-grounds,  has  recently  been  visited 
with  a  similar  penalty  both  as  to  agents  and  procurers.  (/)  The 
same  provision  was  soon  applied  to  stealing  to  the  value  of  more 
than  rorty  shillings  upon  any  navigable  river,  (g)  And  stealing 
from  vessels  in  distress  and  plundering  them  when  wrecked,  were, 
p682]  from  the  cruelty  they  exhibited,  and  the  frequency*"  with  which 
they  were  practised  on  the  coast,  excluded  from  all  clergyable 
benefits,  (h) 

By  the  10  &  11  W.  III.  c.  23.  any  person  who,  in  any  sAop, 
viorehousey  eoaoh-Aouse,  or  staUe^  steals  goods,  wares  or  merchan- 
dizes, to  the  value  of  405.  is  excluded  from  the  benefit  of  clergy. 
But  this  seems  neither  to  extend  to  cases  where  the  felon  is  out- 
lawed nor  to  accessaries  of  any  description,  (t)  And  to  bring 
the  offender  within  this  act,  it  must  be  a  stealing  in  the  house,  so 


(w)  1  Leacb,  8.   1  Hale,  529.  Post.  (c)  15  Geo.  U.  c.  34. 

956.     Hnwk.  b.  2.  c.  33.  8.  59.    Com.  (e)  23  Cftr.  II.  c  5.  a.  3.    39  &  40 

Big.  Justices,  Y.  9.  Geo.  III.  c.  89. 

(if)  1  Leach,  8.  (/)  18  Geo.  II.  c.  27. 

{y)  1   I^ach,  q^O,  241,  US,  495.  U)  24  Geo.  II;  c.  45. 

2  Leach,  788.  (A)  12  Ann  st.  2.  e.  18.  36  Geo.  11. 

ft)  1  Leuch  444.  n.  a*  c  19 

(a)  Post.  373, 3.'  Corn.  Dig.  Y.  1 1 .  *  (.)  Hawk.  b.  2  c,  38.  s.  65. 

(k)  14  Geo.  11.  c.  6. 
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that  a  man  who  waits  at  a  distance  to  receive  the  goods,  though 
engaged  in  a  common  purpose,  is  not  deprived  of  his  clergy,  (fc) 
It  seems  also  that  the  shop  or  warehouse  must  be  a  place  of  sale, 
not  only  for  general  purposes,  but  as  to  the  particular  article  stolen;  ^ 
so  that  a  common  warehouse  where  goods  are  deposited  previous 
to  exportation  is  not  thus  protected,  (/)  nor  is  the  stealing  an 
article  sent  to  be  repaired,  within  the  statute,  {tn)  And  though 
coach-houses  and  stables  which  are  also  mentiooea  in  the  act  are 
not,  in  general,  places  of  sale,  the  principle  of  the  provision  ex- 
tends only  to  goods  usually  found  in  such  places,  (n)  Money, 
whether  current  or  foreign,  is  holden  not  to  be  within  the  terms 
"  goods,  wares,  and  merchandize."  (o)  And  if,  on  the  evidence, 
it  appear  the  place  was  broken  open,  the  indictment  cannot  be 
supported,  because  force  excludes  the  idea  of  privacy,  (p)  So 
anxious  have  the  courts  been  to  narrow  as  far  as  possible  the  con- 
struction of  a  statute  so  highly  penal,  and  so  disproportioned  in  its 
penalty  to  the  moral  guilt  of  the  offender. 

Commerce  being  thus  protected,  a  law  almost  equally  severe^  [^^683] 
was  enacted  to  preserve  the  hdbitaiion  from  the  depredations  of 
the  desperate.  By  the  12  Ann  c.  9.  stealing  to  the  value  o(40s, 
in  a  dwelling  house  or  out-house  adjoining,  though  without  either 
breaking  or  concealment,  and  whether  any  person  be  within  or  not, 
is  felony  without  clergy  in  all  the  agents  and  assisters.  From  this 
provision,  however,  apprentices  under  the  age  of  fifteen  yeard,  who 
rob  their  masters,  are  expressly  excepted. 

Sacrikgt  was  .one  of  those  crimes,  which  at  common  law  were 
not  admitted  to  clergy,  at  least  it  was  in  the  discretion  of  the  ordi- 
nary to  refuse  it  to  the  party  convicted.  (9)  At  all  events,  it  was 
precluded  from  this  advantage  by  1  Edw.  VI.  c.  12.  s.  10.  in  all 
cases  except  challenging  more  than  twenty,  which  was  supplied  by 
the  statute  of  William  and  Mary,  (r)  But  it  does  not  seem  that 
the  accessaries  to  this  crime  are  excluded  from  clergy,  except  the 
ofience  amount  to  burglary,  or  the  rule  of  common  law  be  still  re- 
garded as  prevailing. 

RapeSy  (s)  unnatural  offences^  (()  and  forcible  marriage,  (u)  are 
all  severally  excluded  from  clergy. 

The  increase  of  the  national  debt  and  the  national  commerce, 
-and  the  consequent  importance  of  all  paper  securities,  have  caused 
forgery  to  be  made  felony  without  benefit  of  clergy  by  a  variety  of 


(A?)  1  Leaeh,  17.  n.  a.    Fost.  356.  Com.  Dig.  Justices,  Y.  10. 
Com.  Dig.  Justices,  Y.  10.  (/»)  Fost.  79.    Com.  Dig.  Justices, 

(/)  1  Leach,  287,  334.    Fost.  77.  Y.  10. 
2Ea8t,  P.  C.  643.  Com.Dig.  Justices,         (7)  2  Hale,  333.    Hawk.  b.  2.  c.  33. 

Y.  IQ.  8.  77. 

'(m)   1  Leach,   334.  n.  a.    8  Mod.  "  (r)  3&4  W.&  M.  c.9. 
165.  (9)  18  Eliz.  c.  7. 

(n)  Fost  78, 9.    1  Leach,  304.  U)  25  Hen.  VIII.  c.  6.  5  Rliz. c.  17. 

Co)    1  Leach,  52,  241.    Fost.  79.         (//)  39  Eliz.c.9.  3  Hen.  VII.  c.2. 
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statutes.  Thus  clergy  is  taken  away  from  the  forgtog,  alteriiig,or 
uttering  as  true,  when  forged,  any  bank  bills,  notes,  or  other  secu- 
rities; {w)  army  or  navy  debentures;  (x)  the  hand  of  the  receiTcr 

[*684]  of  the  postfines,  (y)  or  of  the  receiver  or  accountant^  general  of 
the  court  of  Chanceiy;  (z)  South  sea,  (a)  or  East  India  bonds;  (i) 
writings  under  the  seal  of  the  London  or  Royal  Excbange  mm- 
ance;  (r)  letters  of  attorney,  or  other  powers  to  receive  or  trans- 
fer stock,  or  annuities,  or  personating  a  proprietor  to  transfer  theiB 
or  receive  the  dividends;  (d)  stamps  to  defraud  the  revenue;  (e) 
and  Mediterranean  passes  under  the  hand  of  the  lords  of  the 
Admiralty,  to  protect  a  voyager  from  the  piracies  of  the  barfaariu 
corsairs.  (/) 

It  is  also  felony  without  benefit  of  clergy,  to  forge  or  coonter- 
feit  any  stamp  or  mark'  to  denote  the  standard  of  gold  or  silver 
plate,  and  to  commit  several  other  offences  which  have  a  simihr 
effect  and  tendency,  {g)  So  also  is  the  personating  or  procurio; 
to  be  personated  any  seaman  or  other  person  entitled  to  wages  or 
other  naval  emoluments,  or  any  of  his  personal  repreaentatlTCs; 
and  the  taking  or  procuring  to  be  taken  any  false  oath  in  order  to 
obtain  a  probate  or  letters  of  administration  in  order  to  procaie 
such  payments;  and  the  forging  or  procuring  to  be  forged,  and  the 
uttering  or  publishing  as  true  any  seaman's  counterfeited  vrill  or 
power  of  attorney.  (A)  The  forging  of  any  marriage  licence  or  re- 
gister is  also  marked  with  the  same  severity,  (i)  And,  b;  semsl 
more  general  provisions,  almost  every  species  of  forgery  with  in- 
tent to  defraud,  that  can  be  imagined  whether  in  the  name  of  a 
real  or  fictitious  person,*  is  made  capital.  By  the  25  Geo.  U<  c- 
35.  the  forging  any  deed,  will,  testament,  bond,  bill  of  eichaog?, 
promissory  note  for  the  payment  of  money  or  any  indorseoeot 

[*686]  thereon,  or*  any  receipt  or  acquittance  either  for  money  or  good* 
with  intent  to  defraud  another,  and  the  uttering  or  publishing  the 
same  as  true,  is  made  felony  and  excluded  from  the  benefit  of  the 
statute.  It  is  also  an  offence  of  the  same  degree  to  forge  or  otter 
as  true  a  counterfeit  acceptance  of  a  bill  of  exchange,  or  the  Dan- 
ber  or  principal  sum  of  any  note,  bill,  or  other  security  for  the 


(w)  2  East,  P.  C.  1003.  8  8c  9  W. 
III.  c.  20.  s.  36.  11  Geo.  f.  c.  9.  12 
Geo.  T.  c.  32.  15  Geo.  II.  c.  13.  13 
Geo.lII.  c.  79. 

(.r)  5  Geo.  I.  c.  14.    9  Geo.  I.  c.  5. 

(V)32  Geo.  II.  c.  14. 

(z)  12  Geo.  I.  c.  32. 

(fl)  9  Anne.  21.  6  Geo.  I.  c.  4.  and 
11.     12  Geo.  I.  c.  32. 

(b)  12  Geo.  I.  c.  32. 

(c)  6  Geo.  I.  c.  18.  s.  13. 

(f/)  8  Geo.  I.  c.  22.    9  Geo.  I.  c.  12. 


31  Geo.  IT.  c  22.  s.77. 

(e)  10  Anne.  19.  8.97.  37 G«; 
III.  c.  90.  2K  Geo.  III.  c  13.  s.  46. 12 
Geo.  III.  c.  48 ;  and  sec  all  tbc  stinp 
acts. 

(/)4Geo.  11.  c.  la 

(fl-)  31  Geo.  II.  c,  32.  s.  14  " 
Geo.  III.  c.  52  and  59.  24  Geo.  Ill 
oess.  di.  c.  DO.  --. 

(A)  31  Geo.n.  clO.  9  Geo.  W. 
c.  30. 

(i)  26  Geo.  II.  c.  33. 
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paymeilt  of  money,  or  any  warrant  or  order  for  the  payment  of 
money,  or  the  delivery  of  goods,  (k) 

Besides  these  offences,  there  are  many  others  which  have  been 
created  by  statute,  and  at  the  same  time  ousted  of  clergy.  To 
enumerate  all  these  with  the  constructions  that  have  been  put  upon 
them,  would  be  entering  too  minutely  into  the  law  of  crimes  and 
punishments  itself  for  our  present  design.  (I)  We  will,  therefore, 
only  observe,  in  general,  that  where  clergy  is  taken  away  from  the 
offence  itself,  as  in  case  of  murder,  robbery,  burglary,  rape,  and  un- 
natural offences,  a  principal  in  the  second  degree  being  present, 
aiding  and  abetting,  is  excluded;  but  where  the  person  committing 
the  crime  is  specifically  named,  as  in  the  case  of  stabbing,  aiders 
and  abettors  are  not  intended,  (m) 

As  the  marine  law  did  not  allow  of  clergy  in  any  case,  under 
the  28th  Hen.  VIII.  c.  15.  the  practice  of  the  admiralty  courts 
leaning  to  mercy  rather  than  extreme  rigour,  was  till  very  lately 
to  direct  the  entire  acquittal  and  discharge  of  an  offender  convicted 
before  them  of  an  offence  which  if  it  had  been  committed  on  shore 
would  have  been  clergyable,  (n)  So  that  if  a  defendant  were  in- 
dicted of  murder  and  on  the  trial  it  appeared  to  be  only  man- 
slaughter, he  was  altogether  acquitted,  (o)  But  now,  by  39  Gko. 
III.  c.  37.  all  marine  felonies  are  to  be  tried*  and  adjudged  by  the  ["^^SGI 
same  rules  as  if  they  had  occurred  on  shore,  and  if  any  person  be 
indicted  of  murder,  he  may  be  convicted  of  manslaughter,  admitted 
to  clergy  in  like  manner,  and  be  sentenced  to  the  same  punishment 
as  in  any  court  of  ordinary  criminal  jurisdiction. 

By  the  ancient  common  law,  when  the  mode  of  allowing  the  At  what 
benefit  of  clergy  was  by  the  ordinary  demanding  the  party  accused  ^i*"®  ^ler- 
to  be  delivered  over  to  the  spiritual  authorities,  this  was  frequently  ^  Applied 
done  soon  after  the  arrest  or  before  any  plea  to  the  indictment,  (p)  for. 
But  after  the  statute  of  Westminster  the  First,  c.  2.  it  became  the 
practice  to  hold  an  inquisition  respecting  the  right  of  the  prisoner 
to  clergy,  and  his  guilt  or  innocence,  before  the  demand  was  com- 
plied with.  (9)     At  length  it  was  considered,  that  it  would  be 
more  beneficial  to  the  prisoner  not  to  allow  clergy  until  after  his 
conviction,  by  which  means  he  obtained  the  benefit  of  a  trial,  and 
the  chance  of  an  entire  acquittal,  (r)     And  it  is  no^,  therefore, 
the  constant  practice  to  allow  it  after  verdict  and  before  the  deli- 


(k)  7  Geo.  II.  c.  22.    18  Geo.  III.     Bla.  Com.  374,  3. 
18.  (0)  Foat.  288,  9 

(/)  See  Cro.  C.  C.    8  Ed.  538  to         (p)  2  Inst.  164.  2  Hale,  277.  Burn, 


c.  18.  (0)  Foat.  288,  9. 

556,  alphabetical  Table  of  felonies     J.  Clergy,  II.  4.    IVilliams,  J.  Felony, 


with  and  without  clergy.  V. 

(m)  1  Hale,  529,  537.   2  Hale,  359.  (9)  3  Inst.  164    2  Hale,  378.    ' 

Foat.  356,  7.  8.  id.  Preface,  V.  4  Bla.  (r)  2  Inst.  164.    2  Hale,  239.  Bum, 

Com.  373.    Ante  260,  679.  J.  Clergy,  U.  4.     Williams,  J.  Felony, 

(n)  Fost.  288,  9.    Moor,  746.    4  \. 
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How  bene- 
fit of  cler- 
gy is  to  be 
prayed, 
and  pro> 
ceedings 
thereon. 

[*687] 


Counter 
plea. 


[*=688] 


very  of  the  sentence,  {s)  But  if,  through  any  mistake,  jodgmoit 
of  death  were  pronounced,  it  would  be  allowed  after  attainder, 
and  even  at  the  very  scaffold,  (t)  And  if  the  offender  stand  obsti- 
nately mute,  it  is  also  to  be  allowed  after  sentence,  ancieDtly  of 
penance,  and  now  of  death,  at  the  discretion  of  the  judges,  (u) 

The  usual  form  of  granting  the  benefit  of  clei^  is  for  the  clerk  to 
ask  the  prisoner  what  he  has  to  say  why  judgment  of  death  shouU 
not  be  pronounced  upon  him,  and  then  to  desire  him  to  fall  on  hb 
knees  and  pray  the  benefit*  of  the  statute;  which  he  does  and  the 
court  grants  it  to  him  without  delay,  (to)  This  form  seems  to  arise 
from  the  terms  of  the  5  Ann,  c.  o.  which  abolished  the  necessity 
of  reading,  and  allowed  clergy  to  all  who  should  pray  the  beneft 
of  that  act.  But  it  cannot  be  doubted  that  if  the  prisoner  should 
obstinately  refuse  to  pray  it,  the  court  would  ex  debito  jastitiae  allow 
it.  (x)  When  a  peer  prays  his  cleKy  so  as  to  be  discharged  with- 
out  any  further  punishment,  to  which  we  have  seen  he  is  entitled, 
he  specifically  avers  that  he  is  a  peer  of  the  kingdom  having  a  place 
and  voice  in  parliament,  and  prays  the  benefit  of  the  1  E2dw.  VI.  c. 
12.  (y)  which  is  granted  him,  and  he  is  at  the  same  time  com- 
monly reminded  that  he  cannot  have  it  upon  a  second  convic- 
tion, {z)  The  judgment  entered  on  this  occasion  is  '^  and  there- 
fore it  IS  considered  that  he  be  set  at  liberty  according  to  the  foim 
of  the  statute  in  such  case  made  and  provided.^'  (a)  When  it  is 
rayed  by  a  clerk  in  holy  orders,  that  fact  is  alleged  as  entitling 
im  to  an  immediate  discharge;  and  an  entry  to  that  effect  is  made 
on  the  record.  (6) 

On  the  benefit  of  ciei^  being  demanded  by  a  common  person, 
who  can  only  once  receive  it,  the  crown  may  file  a  counter  plea, 
stating  that  he  had  it  before  in  order  to  bar  his  present  claim,  (c) 
So  when  a  party  is  indicted  in  one  county  for  stealing  goods 
feloniously  taken  by  him  by  robbery  in  another  county,  if  he  pray 
clergy,  it  is  said  that  it  must  be  answered  by  counterplea  of  the 
robbery,  (d)  In  this  plea»  the  former  indictment  need  not  be 
stated  with  verbal  precision,  (e)  Nor  can  the*  prisoner  take  ad< 
vantage  of  any  defect  in  the  proceedings  on  which  he  has  been 
previously  convicted.  (/)     But  the  court  will  allow  him  until  the 


E 


(9)  2  Inst.  164.  2  Hale,  239.  Burn, 
.T.  Clergy,  II.  4  Williams,  J.  Felony, 
V. 

(<)  2  Dyer,  205.  a.  Com.  Dig.  Jus- 
tices, Y.  16. 

(«)  2  Hale,  239. 

(w)  4  Bla.  Com.  370.  n.  2. 

{x)  2  Hale,  321.  378.  381.  Com. 
Dig.  Justices,  Y.  16.  Bum,  J.  Cler- 
gy, II.  4.  Williams,  J.  Felony,  V.  ace. 
Christian,  4  Bla.  Com.  370.  n.  2. 
Counsel's  argument,  2  Leach,  1108. 

C07tt, 


M  5  Harg.  St.  Tr.  180.  2  Hale, 
396 

(r)  5  Harg.  St.  Tr.  180. 

(a)  2  Hale,  396.  See  form,  2  H«le, 
296.    Post,  last  vol. 

(^)  See  form,  2  Hale,  396,  post. 
last  vol. 

(c)  See  form,  1  Leach.  402,  3,  4. 
C.  C.  A.  124.  Cro.  C.  C.  387.  Post. 
last  vol.  Starkie,  722. 

id)  2  East,  P.  C  777. 

(e)  1  Leach,  405. 

(/)  I  Leach,  40i: 
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etisiiiog  session  to  frame  his  replication  if  they  think  proper,  (g) 
lu  this  he  may  reply  nul  tiel  record,  and  deny  that  he  is  the  person 
named  in  the  plea  of  the  prosecutor.  (&)  Upon  this  issue  will  be 
joined  and  a  jury  returned  instanter  to  try  it,  any  of  whom  the 
prisoner  may  challenge,  (i)  The  jury  are  then  to  be  sworn  to  try 
the  question  of  identity  in  issue,  {k)  Of  the  former  allowance  of 
clergy  the  certificate  of  the  clerk  of  the  crown  or  of  the  peace  will 
be  sufficient  evidence.  (/)  And  if  the  jury  find  against  the  defend- 
ant, sentence  of  death  must  be  pronounced  against  him,  and  the 
entry  upon  the  record  will  be,  ^s.  And  because  by  the  inspection  of 
the  record  before  our  lord  the  king  sent  hither,  it  appears  thslt  I.  S. 
was  before  indicted  for  that  he,  &c.  (setting  forth  the  effect  of  the 
proceedings,)  and  that  he  is  the  same  person,  therefore  it  is  con-* 
sidered  that  he  be  not  allowed  the  privilege  of  clergy,  but  he  be 
hanged  by  the  neck  until  he  shall  be  dead."  (m) 

But  where  no  counterplea  is  filed,  clergy  is  allowed  of  course, 
sentence  for  the  inferior  punishment  is  passed,  and  an  entry  is  made 
on  the  roll  of  the  whole  of  the  proceedings*  (n)  After  this  the 
clerk  of  tlie  crown,  of  the  peace,  or  of  assize,  is  bound  at  the  re- 
quest of  the  prosecutor,  or  any  person  on  his  majesty's  behalf,  to 
certify  a  transcript  briefly  setting  forth  the  tenor  of  the  indictment, 
the  conviction,  and  the  allowance  of  clergy;  which,  we  have  seen, 
will  be  evidence  against  the  prisoner  if  ever  he  should  again  de- 
mand it.  (o) 

We*  have  already  considered,  in  some  degree,-the punishments  Conac' 
which  may  be  inflicted  upon  a  defendant  on  being  allowed  the  ^r^^^  g]. 
benefit  of  clergy;  and  the  more  minute  consideration  of  them  will  lowance  of 
be  more  properly  included  in  a  general  view  of  the  punishments  clergy, 
which  our  law  has  prescribed  for  the  guilty.    These  are  rather  the    [*689] 
concomitants  and  conditions  than  the  consequences  of  clergy.     Its 
principal  efiect  on  the  felon  relates  to  his  restoration  to  .credit  as  a 
man,  and  competence  as  a  witness.    This  benefit,  however,  does 
not  prevent  the  loss  of  his  goods  which  are  forfeited  to  the  crown, 
and  being  once  vested  in  the  king  cannot  be  restored  to  the 
ofiender.  (p)     Nor  is  he,  at  all,  regarded  as  restored  to  his  rights 
until  he  has  actually  suffered  all  the  penalties  to  which  he  is  liable, 
and  which,  as  burning  in  the  hand  was  formerly,  are  conditions 
precedent  to  his  pardon,  {q)    So  that  it  is  not  a  sufficient  answer 
to  an  objection  to  his  competency  as  a  witness,  to  produce  the  re- 


(g)  lLeaoh,477.  396.    Post,  last  vol. 

A)  1  Leach,  404.  (n)  See  form,  2  Hale,  395.    4  Bla. 

V)  1  Leach,  404.  Com.  App.  XIV.    Po«t.  last  vcj. 

^k)  See  form  of  Oath,  1  Leach,  (o)  3  W.  &  M.  c.  9.  s.  7.    See  form, 

404.    Post  last  vol.  Starkic,  724.    Post,  last  vol. 

(/)  3  W.  &  M.  c.  9.  s.  7.    Sec  form  (/>)  2  Hale,  388.    4  Bla.  Com.  373? 

of  CerUScate,    Starkie,  724.    Post.  (9)  3  P.  Wins.  487,  490.    4  Bh. 

last  vol.  Com.  374. 

(ot)  2  Hale,  396.  See  form,  2  Hale, 

Crim.  Law.                  vol.  h  So 
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cord  by  which  it  appears  be  was  admitted  to  his  cleigf ,  but  ik 
must  be  showo  that  ne  has  suflered  the  puDisbment  iotiodaced  in- 
stead of  burning  in  the  hand,  or  the  antecedent  process  of  pui^- 
tion.  (r)  From  this  observation,  peers  and  ciergrmen  are,  of 
course,  eicepted,  as  they  are  entitled  to  their  discharge  witbout 
any  farther  infliction.  {$)  Though  they,  lilce  the  laity,  forfeit  their 
goods  to  the  king  on  their  conviction,  (t)  And  the  king  can,  in  any 
other  case,  remit  the  sentence,  and  restore  the  ofienden  to  oredit 
by  an  extension  of  his  royal  mercy,  (u) 

It  is,  however,  sufficiently  clear  4hat  the  admission  to  clergy,  and 
the  consequent  endurance  of  the  penalties  inflicted  by  law,  com- 
pletely restore  the  defendant  to  con^>etency  as  a  witness,  and 
[*690]  operate,  in  every  respect,  as  a  statute^  pardon,  (v)  This  has  arisen 
from  a  liberal  construction  of  the  woras  of  18  Eliz.  c.  7.  that  upon 
burning  in  the  hand  "  he  shall  be  delivered;'' — ^intending  not  cmiy 
from  confinement  but  all  farther  consequences  of  conviction,  (is) 
He  is,  therefore,  restored  to  the  profits  of  his  lands,  made  capable 
of  acquiring  and  enioying  personal  estate,  and  is  to  be  considered 
as  having  expiated  bis  crime  by  the  penalties  with  which  he  has 
been  visited,  (x)  He  is  also  protectea  from  any  suUequent  charge 
of  any  antecedent  felony  for  which  he  might  be  admitted  to  his 
clergy,  though  not  one  of  a  higher  degree,  (y)  He  is.  now  no 
longer  a  felon.  'And  if  any  one  adverting  to  his  former  conduct, 
should  charge  him  with  being  so,  he  may  recover  satisfaction  in  an 
action  for  damages,  {z)  It  has  been  held,  however,  that  a  clergy- 
man convicted  of  manslaughter  at  common  law,  may  be  libelled 
,  against  in  the  spiritual  court,  in  order  to  a  deprivation, 
standing  the  allowance  of  clergy,  (a)  and  an  attorney  in  the 
situation,  may  be  struck  off  the  rolls,  {b)  because  in  both  of  these 
cases  the  conviction  renders  the  offenders  unfit  to  exercise  their 
professions. 


other  pro-  This  privilege  of  benefit  of  clergy  applies,  of  course,  only  to 
cee^gB  cases  in  which  the  ^punishment  was  originally  capital,  and  not  to 
meumn.  n^isdemeanours.  (c)    We  must  now,  therefore,  return  to  inferior 


(r)  5  Harg.  St  Tr.  172.  3  P.  Wma.         (w)  5  Harg.  St  Tr.  172. 
487, 49a  (x)  3  Hale,  389.    4  Bla.  Com.  374. 

(t)  3  Hale,  389,  390.    3  P.  W.  487.         (jf)  18  Bliz.  c.  4.  s.  4.    18Enz.c.7. 

4  Bla.  C.  374.    Ante,  670,  675.  8.5.    4  Bla.  C.  374 

[0  Ante,  675.  («)  Hob.  67, 81,  294.    Hawk.  b.  2, 

>)  5  Co.  110.    2  Hale,  389.    3  P.  c33.  &  132.    Burn,  J.  Clergy,  n.  5. 
W.  488.  (a)  Cro.  J.  438. 

M  5  Harg.  St  Tr.  172.  5  Co.  110.         U)  Tidd,  5  Ed.  82. 
2  Hale,  389.    4  Bla.  Com.  374.  (c)  Ante,  675. 
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offences,  where  'several  other  iocideotal  pix>ceediDgs  may  become 
necessary  before  the  pronouncing  of  the  judgment. 

After  a  conTiction  of  a  parish  for  neglecting  to  repair  a  highway, 
on  an  indictment  removed  into  the  Kiog's  Bench  by  certiorari,  a 
role  may  be  obtained  by  the  prosecutor^  calling  on  the  defendants  ['^^'COl] 
to  show  cause  why  a  specific  fine  should  not  be  imposed  on  them, 
and  the  defendants  may  enlaree  tbe  rule,  calling  upon  the  trustees 
of  the  roads  to  show  cause  why  it  should  not  be  apportioned  be- 
tween themselves  and  the  parishioners,  (d)  And  on  an  inspec- 
tion of  the  accounts  of  the  latter  appearing  to  be  expedient,  tbe 
court  wiir  enlarge  the  rule  to  afford  an  opportunity  for  that  pur- 
pose, (e)  But  this  applicalion  of  die  defendants  to  enlarge  the  rule 
must  be  founded  on  an  affidavit  that  the  road  has  been  sufficiently 
repaired  since  the  conviction,  and  is  likely  so  to  continue.  (/)  If 
an  inferior  court  neglect  to  give  judgment^  it  may  be  compelled  so 
to  do  by  a  writ  of  mandamus,  {g) 

When  the  defendant  has  been  convicted  of  a  misdemeanour  in  Affida- 
the  King^  Bench,  the  prosecutor's  solicitor  gives  the  defendant's  ^'^*'>  ^^• 
clerk  in  court  and  solicitor  notice  of  motion  for  the  judgment  of  the 
court  on  the  defendant,  {h)  or  tbe  defendant's  solicitor  may  give 
the  like  notice  to  the  prosecutor,  who  may  on  grounds  have  the 
time  for  giving  judgment  enlarged;  (i)  and  as  the  prosecutor  is  only 
permitted  on  the  trial  to  produce  such  of  his  evidence  as  is  suffi- 
cient to  convict  the  defendant,  therefore  upon  his  motion,  affidavits 
may  be  read  in  aggravation^of  the  offence:  (k)  and  on  the  defend- 
ant's part  in  mitigation,  as  the  defendant  after  conviction,  may  by 
affidavit  lessen  the  degree  of  bis  guilt.  {I)  Each  party  must,  there- 
fore,  then  come  prepared  with  affidavits  disclosing  all  the  circum- 
stances of  the  case,  taking  care  however  not  to  attempt  to  dispute 
tbe  propriety  of  the  verdict,  (m)  The  defendant  is  usually  brought 
up  a  few  days  before  judgment  is  given,  in  order  that  the  court 
may  hear  any  matter  in  aggravation  or  extenuation  of  the  offence.(n) 
When  the  defendant  has*  been  convicted  in  the  usual  way  by  ver-  [*69)8] 
diet,  his  affidavits  in  mitigation  are  first  read,  then  the  prosecutor's 
affidavits  in  aggravation,  and  the  defendant  or  his  counsel  is  allow- 
ed to  address  the  court  in  order  to  lessen  the  apparent  extent  of  his 
criminality,  and  procure  a  milder  sentence;  and  then  the  prosecu- 
tor's counsel  are  heard  in  reply,  (o)  When,  on  the  other  hand, 
the  defendant  suffers  judgment  by  oefault,  the  prosecutor's  affida- 
vits are  first  read,  then  the  defendant's,  after  which  the  counsel  for 


(d)  2  EftBt,  413.  1  Bla.  R.  295,  602.  27S,  9. 
3  Smith,  575.                                      ^        (ib)  Hand.  Pnu;.  13. 
(0  2  East,  414.  (0  Hand.  Prac.  14. 

(/)  3  Smith,  575,  (m)  Hand.  14. 

(})7T   R  467.  (n)  3  T.  R.  432. 

:A)  See  Hand.  Prac.  13.  (o)  2  T.  R.  683,  4.    Ti<ld,  5  Ed. 


i: 


i)  Hand.  Prac.  13.  Rep.  T.  Hardw.     511.    Hand.  Pr.  14, 15, 
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the  prosecution  is  heard,  and  then  the  cbunset  for  the  defenda]it.(p) 
Where  there  are  no  affidavits,  the  defendant's  counsel  begins,  and 
then  the  prosecutor's  counsel,  {q)  Both  parties  ought  to  have  their 
affidavits  prepared  for  inspection  in  the  first  instance,  (r)  because 
the  court  will  not,  in  general,  receive  the  statement  or  one  party 
first,  and  then  admit  thcL  other  to  answer  it,  as  that  practice  would 
be  a  perpetual  temptation  to  perjurj.  (s)  But  where  the  matler 
disclosed  bj  the  affidavits  on  either  side  is  such  as  the  other  partj 
could  not  be  supposed  to  be  prepared  to  answer,  the  court  will 
allow  time  to  frame  a  reply,  (t)  On  this  occasion,  the  pro- 
secutor will  be  at  liberty  in  his  affidavits  to  bring  forward  any  acts 
of  the  defendant,  as  the  publication  of  any  libel  on  the  same  prose- 
cutor, subsequent  to  his  conviction,  by  way  of  a^ravating  hb 
punishment,  even  though  they  might  be  made  the  subject  of  a  dis- 
tinct prosecution;  but  the  court  will  take  care  not  to  infliet  a 
greater  punishment  than  the  principal  offence  itself  warrants.  («) 
An  affidavit  of  what  third  persons  have  said,  who  might  have  sworn 
themselves,  ai)d  that  they  refused  so  to  do,  cannot  be  admitted, 
[*69S]  unless  it  appears  that  they  were  under  the  influence  or  control* 
of  the  defendant,  (to)  It  seems,  however,  that  such  an  affidavit 
may  be  received  if  is  sworn  that  the  original  witnesses  were  pre- 
vented from  making  affidavit  by  the  interference  of  tiie' culprit;  (x) 
and  any  matter  which  is  the  consequence  of  the  crime,  may  be 
stated  in  aggravation;  as  otherwise  every  prosecutor  would  be 
compelled,  by  stating  every  fact,  to  make  his  indictment  as  iong 
as  his  evidence,  (y)  On  the  part  of  the  defendant  it  is  to  be  observ- 
ed, that  If  one  of  several  be  acquitted,  bis  affidavit  may  be  after- 
Wards  received  in  mitigation  of  the  guilt  of  his  associates;  (r)  and, 
where  one  of  several  defendants  is  less  criminal  than  the  others, 
the  better  course  appears  for  him  to  file  separate  affidavits,  as  the 
court  may,  in  cases  where  the  punishment  is  discretiooaiy,  give  a 
less  severe  sentence  against  him  than  his  fellows,  (a) 

The  proceedings  of  this  day  being  closed,  the  court,  in  case  of 
misdemeanours,  usually  take  some  days  to  consider  the  punishment, 
which,  under  all  the  circumstances  of  the  case,  shall  be  awarded. 
•During  this  interval,  it  is  ordered  that  the  defendant  stand  com- 
mitted, unless  the  prosecutor  consent  to  his  remaining  out  on 
bail.  (&)     If,  indeed,  any  objection  has  been  taken  to  the  pro- 


(p)  2  T.  R.  684    TM,  5  Eil.  511.  other  words  in  an  action  of  slander. 

Hand.  Pr.  15.  see   Peake,  Rep.  125,    22,  166.    1 

(q)  Tidd,  5  Ed.  511.    Hand.  Pr.  Campb.  48,  9. 

15,  (w)  2  East,  357.    6T.R.294,  5. 

(r)  4  T.  R.  487.  (x)  2  T.  R.  203,  in  nolis. 

(«)  4  T.  R.  488.  {y)  1  Stra.  139. 140. 

(0  4 T.  R.  488.  3  T.  n.  432.  -Hand.  (z)  6  T.  R.  627. 

Vr.  14.  («)  2  Burr.  1027. 

(fi)  3  T.  R.  432.    1  Stra.  140.    As  (b)  1  Eapt,  159.  4  Burr.  2527,  2S39. 

fo  the  practice  of  admitting  proof  of  2545.    Hand.  15, 16. 
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ceedings,  so  as  to  render  it  doubtful  whether  any  sentence  can  be 
passed  at  all<»  he  may  be  snflered  to  depart,  (c) 

It  is  in  this  stage  of  prosecutions  for  misdemeanours,  that  the 
defendant  upon  the  recommendation  ofthe  court  to  avoid  the  judg- 
ment, often  consents  to  go  before  the  master;  that  is,  to  refer  the 
whole  of  the  matter  to  him,  and  comply  with  what  he  shall  think 
fit  to  direct  the  parties  to  do.  {d)  When  that  is  the  case,  his  ap« 
pointmenl*  must  be  obtained  on  the  rule,  which  the  clerk  of  the 
rules  will  draw  up  on  the  occasion,  and  a  copy  served  by  the  pro- 
secutor's solicitors,  on  the  defendant's  clerk  in  court  or  attorney: 
upon  this  the  solicitors  attend  the  appointment,  and  deliver  the 
master  the  briefs  and  affidavits  which  may  have  been  made  in  ag- 
^avation  or  excuse,  which  he  will  take  into  consideration,  to- 
gether with  any  other  affidavits  or  matters  the  parties'  solicitors 
may  think  proper  to  lay  before  him,  after  which  he  will  deliver 
the  solicitors  his  opinion  on  the  matter,  and  with  that  it  is  usual 
for  the  defendant  to  comply,  as  otherwise  it  is  said,  the  court  will 
proceed  to  pass  their  sentence  on  him.  (e)  Iq  these  cases  the 
master  frequently  directs  the  defendant  to  pay  the  costs,  and  make 
the  prosecutor  some  specific  compensation  either  by  apology  or 
otherwise;  (/)  and  when  he  directs  the  defendant  to  pay  the  pro- 
secutor's costs,  the  prosecutor's  solicitor  makes  out  his  bill,  and 
procures  and  serves  the  master's  appointment  on  the  rule  to  tax 
them,  and  then  attends  him  with  the  bill,  when  the  master  will  tax 
the  costs,  and  the  defendant  commonly  pays  them,  {g)  If  the  de- 
fendant does  not  comply  with  the  decision  of  the  master,  an  at- 
tachment may  be  issued  upon  which  he  may  be  imprisoned,  and 
will  not,  as  we  have  seen,  be  entitled  to  his  discharge  as  an  in- 
solvent debtor,  {h) 


[*694] 


(c)  11  Harg.St.Tr.  290. 
Id)  Hand's  Practice,  K.  B.  16.    2 
M.  &S.201.    13  East,  190. 

fe)  Hand,  Prac.  16. 
/)  13  East.   190.    ?  M.  &:S.28. 


Hand.  Pr.  16. 

(5-)  Hand.  16,1  r. 

(A)  4  Burr.  2142.    2  M.  &  S.  201. 
ace.     13  East,  190.  co«^ 
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CHAPTER  XVI. 


OP  THE  JUDGMENT  AND  ITS  INCIDENTS,  (a) 


When  the  Wheit*  any  corporal  punishment  is  to  be  inflicted  on  the  defendant, 
defendants  j|  jg  absolatelj  necessary  that  he  should  be  personally  before  the 
court  at '"  ^^^^  Sit  the  time  of  pronouncing  the  sentence.  (()     But  where  a 
the  time     pecuniary  penalty  only  can  be  awarded,  judgment  may  be  given  in 
jud|roent   big  absence,  if  a  clerk  in  court  will  undertake  for  the  fine,  and  the 
ae^Mt"      ^^^^  think  fit  to  dispense  with  his  attendance,  (c)     And  one 
them.        reason  of  this  distinction,  is  that  a  captor  pro  fine  may  be  issued  to 
[*6d5]   take  him  in  case  he  refuse  to  pay  the  sum  imposed  on  bim,  though 
it  is  said  that  there  can  be  no  process  after  judgment  to  bring  him 
in,  in  order  to  set  him  in  the  pillory,  or  to  visit  him  with  any  cor- 
poral infliction,  {d)     But  the  chief  ground  for  this  practice  is, 
[*696]    that*^  the  example  of  defendants  who  have  been  guilty  of  misde- 
meanours of  a  gross  and  public  kind,  being  brought  up  for  the  ani- 
madversion of  the  court  and  the  open  denunciation  of  punishment, 
may  tend  to  deter  others  from  the  commission  of  similar  offences.  («) 
And,  therefore,  where  the  judgment  may  probably  be  of  a  cor- 
poral nature,  or  the  offence  is  of  a  gross  and  public  nature,  the 
court,  who  may  in  all  cases  act  in  this  respect  according  to  their 
discretion,  will  insist  on  the  appearance  of  the  offender,  even 


(A)  Ld.  Kaym.  267.  1  Salk.  56, 400.  Williams,  J.  Judgment. 

Loft.  400.    Hawk.  b.  2.  c.  48.  s.  17.  (d)  1  Salk.  56>  400.    1  Ld.  Baym. 

Skin.  684.  Com.  Dig.  Indictment,  N.  267.    Com.  Dig.  Indictment,  N.    Sed 

2  Hale,  401.    Williama,  J .  Judgment,  quzre. 

(c)  1  Salk.  55, 6.    Hawk.  b.  2.  c.  48.  (e)  3  Burr,  1786, 7. 
9.   17.      Com.  Dig.  Indictment,  N. 

(a'\  As  to  tlie  judgment  in  criminal  cases  in  general,  see  2  Hale,  391  to 406. 
IlawK.  b.  2.  c.  48.  per  totum.  4  Blc.  Com.  3785 to  30.  Com.  Dig.  Indictment, 
N.    Williams,  J.  Judgment. 
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though  a  clerk  assents  to  answer  for  the  6ne.  (/)  And  where  he 
is  committed  to  prison,  it  ought  to  appear  upon  the  record  that  he 
was  present  at  the  time  of  committal,  (g)  So  when  judgment  has 
been  once  pronouticed  on  a  traitor  and  execution  awarded  against 
him,  which  is  subsequently  countermanded,  so  that  he  is  not  put  to 
death  at  the  time  specified,  and  part  of  the  ensuing  term  has 
elapsed,  execution  cannot  afterwards  be  awarded  without  bringing 
him  again  to  the  bar  in  person,  (h)  But  where  the  object  of  the 
prosecution  is  to  remove  a  nuisance  or  repair  a  road  to  which  the 
fine  is  to  be  applied,  and  is  often  in  the  nature  of  a  mere  trial  of 
right,  the  defendant  may  obtain  a  rule  to  show  cause,  why  his  per- 
sonal appearance  should  not  be  dispensed  with,  on  his  agent's  en- 
gaging to  pay  such  fine  as  the  court  will  think  proper  to  impose.  {%] 
And  if  the  other  parly  agree,  or,  on  argument,  tlie  judges  think  the 
request  reasonable,  they  will  make  the  rule  absolute,  and  give 
their  judgment  in  the  defendant's  absence. 

The  judges  who  are  to  pass  sentence  ought  not  to  deliver  their 
opinions  before  the  case  comes  immediately  before  them;  because 
their  impartiality  will  by  that  means  be  affected,  and  they  may 
feel  an  anxiety  to  support  the  opinions  they  have  thus  prematurely 
exposed*  (k) 

It*  seems  to  be  doubted  whether  justices  of  assize  or  nisi  prius  ^!|*^  ^^ 
had  any  power  at  common  law,  to  pass  sentence  upon  a  prisoner  pronounce 
convicted  before  them.  {I)    And  it  is  certain  that  they  had  no  au-  ihe  jud^- 
thority  to  do  so,  upon  an  indictment  sent  down  from  the  King's  ""p^Iq^^ 
Bench  to  be  tried  by  writ  of  nisi  prius;  because  the  transcript  only    L       'J 
was  sent,  their  commission  ceased  with  the  verdict,  and  their  only 
remaining  duty  was  to  return,  on  the  postea,  the  result  of  the  pro- 
ceedings, (m)     But  by  14  Hen.  Vf.  c.  9.  they  were  enabled  td  do 
80  in  all  cases  of  felony  and  treason;  though  they  are  still  left  at 
liberty  to  return  the  postea  together  with  the  criminal  into  the 
court  above  if  they  think  proper,  (n)    Justices  of  oyer  and  termi- 
ner, gaol  delivery,  and  of  the  peace,  have  power  to  give  judgment 
by  virtue  of  their  respective  commissions.     But,  at  common  law, 
by  granting  a  new  commission,  all  the  proceedings  taken  before 
the  former  commissioners  expired,  and  therefore,  if  from  any  cause 
a  prisoner  had  been  convicted,  but  Judgment  delayed,  or  sentenced 
and  no  execution  awarded,  before  former  commissioners,  no  judg- 
ment could  be  given  or  execution  ordered  by  their  successors,  (o) 
And  there  was  some  reason  for  this  restriction;  for  the  subsequent 
judges  were  unacquainted  with  the  circumstances  of  the  case  as 


CfJ  3  Burr.  1786,  T.  (i)  i  Hale,  403. 

(>)  1  Ld.  Rayro.  47, 8.  (m)  2  Hale,  403.     16  East,  405.    11 

(A)  1  Ld.  Raym.  483;  3.  East,  514 

(i)  See  form.    3  Burr.  1786.  Post.  (n)  2  Hale,  403,  4. 

last  vol.  (o)  2  Hale,  404,  5 
(k)  Fortes.  389 
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developed  on  the  trial;  and  might  therefore  uncoDSciousIj  be  the 
occasion  of  injustice.  Tjius  an  instance  once  occurred  where  a 
person  was  convicted  of  murder  on  verj  unsatisfactory  evidence, 
and  reprieved  by  the  judge  who  tried  him,  but  afterwards  ordered 
for  execution  by  another  who  went  the  same  circuit  and  found  him 
in  prison;  in  consequence  of  which  he  was  banged  with  every 
possible  circumstance  of  ignominy,  when  the  party  supposed  to  be 
murdered  was  alive,  (p)  But  the  rule  was  abolished  by  the 
[*608J  11  Hen.  VI.  c.*6.  as  to  justices  of  the  peace,  and  by  1  Edw.  VI. 
c.  7.  as  far  as  respected  the  judges  of  gaol  delivery  and  oyer  and 
terminer.  Sir  Matthew  Hale,  however,  it  is  said,  made  it  a  rule 
never  to  give  judgment  or  award  execution  on  any  one  who  had 
been  reprieved  by  any  other;  (q)  and  in  this  respect  he  has  been, 
in  general,  imitated  by  those  who  have  succeeded  to  his  station. 

The  King's  Bench  being  the  supreme  court  of  criminal  jurisdic- 
tion, may  give  judgment  in  every  case,  whether  the  indictment 
was  originally  taken  there  or  removed  by  certiorari  from  any  in- 
ferior tribunal;  (r)  and,  therefore,  we  have  seen  that  under  the 
statute  13  Geo.  III.  c.  84.  s.  33.  this  court  may  apportion  the  fine 
for  non-repair  of  a  road  between  the  parish  and  the  trustees  of  a 
turnpike,  tliough  the  indictment  were  originally  preferred  at  the 
assizes,'  and  afterwards  removed  before  the  superior  tribunal,  {s) 
In  case  of  a  removed  indictment,  the  prisoner,  if  tried  in  die 
country,  must  be  removed  by  habeas  corpus,  the  record  must  be 
iiled,  and  (he  prisoner  must  be  committed  to  the  marshal.  ((} 
When  he  is  asked  why  judgment  of  death  shall  not  be  passed 
upon  him,  as  we  have  seen  in  the  case  of  benefit  of  clergy,  he  may 
plead  that  he  is  not  the  same  perbon,  and  allege  a  diversity  of 
name,  (u)  If  the  attorney-general  confess  this  plea,  he  will  be 
entitled  to  an  immediate  discharge,  {w)  The  former  noay  take 
issue  and  aver  (hat  the  defendant  is  known  as  well  by  one  name 
as  the  other,  on  which  a  jury  will  be  returned  instanter  to  try  the 
.  identity  in  issue.  (:r)  And  if  on  being  asked  whether  he  hais  any 
thing  to  say  why  judgment  should  not  be  passed  upon  him,  be 
stands  mute,  the  court  are  bound  to  make  inquiry  by  inquest  before 
sentence  is  pronounced  against  him,  whether  he  is.the  person  con- 
P6991  victed,  unless  he  has  been  the  whole  time  in  the  custody*  of  the 
court,  for  he  will  not  be  concluded  by  the  return  of  the  sheriff 
upon  a  cepi  or  habeas  corpus,  {y)  And  the  same  observations 
apply  when  he  Is  brought  in  upon  process  after  outlawry,  (z) 

When  an  issue,  in  case  of  misdemeanour,  is  sent  down  by  writ 


(p)  4  Ilarg.  St.  Tr.  204.    2  Hale,  0)  2  Hale,  401. 

40(>,  id.  n.  I>.  (tt)  2  Hale,  401.  2. 

(7)  2  Hale,  406.  (w)  2  Hale,  402. 

(r)  Gro.  Car.  175.    2  Hale,  401.     2  (.r)  Post.  41. 

East,  413.  (y)  2  Hale,  402. 

ro  2  East,  41;^  -^2)2  Hale,  202. 
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of  nisi  prius  to  be  tried,  the  King^s  Bench  is  the  proper  court  to 
resort  to  for  the  judgment;  and  the  judge  before  whom  the  investi- 
gation took  place,  is  considered  as  only  the  minister  of  a  superior 
tribunal,  and  cannotfpronounce  judgment  of  acquittal  or  against  the 
defendant,  (a)  So  that  on  an  information  upon  the  1  Geo.  I.  c.  47. 
for  persuading  soldiers  to  desert,  if  thus  tried  at  the  assizes  and 
the  defendant  be  convicted,  he  may  be  sentenced  in  the  King's 
Bench,  though  the  act  directs  i^xe  discretionary  punishment  to  be 
ordered  by  the  court  in  which  he  is  found  guilty;  for,  by  construc- 
tion of  law,  ail  the  proceedings  have,  during  the  whole  time,  been 
taken  in  the  court  of  superior  jurisdiction.  (6)  ^^he  sentence  is, 
in  general,  to  be  given  by  the  senior  judge  of  the  court;  but  in  case 
of  high  treason,  by  the  Lord  Chief  Justice,  (c) 

The  sentence  in  capital  cases  is  usually  given  immediately  after  Time  of 
the  conviction,  but  the  court  may  adjourn  to  another  day  and  then  t^^^S 
give  judgment,  (d)  ^^  ^^^  ' 

Before  judgment  is  pronounced  upon  the  defendant,  the  crier  How,  and 
makes  proclamation,  commanding  ^'  all  manner  of  persons  to  keep  [^^^^p 
silence,  whilst  sentence  of  death  is  passed  upon  the  prisoner  at  the  iudgment 
bar,  (or  other  judgment  is  given  against  him,)  upon  pain  of  im- is  to  be 
prisonment.''  (e)     But  it  is  not  necessarv  that  this  form  should  ap-  ^^^^' 
pear  on  the  record,  and  its  omission  will  not  be  material.  (/)     It 
is*  now  indispensably  necessary,  even  in  clergyable  felonies,  that    [*^700] 
the  defendant  should  be  asked  by  the  clerk  if  he  has  any  thing  to 
say  why  judgment  of  death  should  not  be  prononced  on  him;  (g) 
and  it  is  material  that  this  appear  upon  the  record  to  have  been 
done;  and  its  omission  after  judgment  in  high  treason  will  be  a 
sufficient  ground  for  the  reversal  of  the  attainder,  (h)     On  this  oc- 
casion, he  may  allege  any  ground  in  arrest  of  judgment;  or  may 
plead  a  pardon,  if  he  has  obtained  one,  for  it  will  still  have  the 
same  consequences  which  it  would  have  produced  before  convic* 
tion,  the  stopping  of  the  attainder,  (i)     If  he  has  nothing  to  urge 
in  bar,  he  frequently  addresses  the  court  in  mitigation  of  his  con* 
duct,  and  desires  their  intercession  with  the  king,  or  casts  himself 
upon  their  mercy.  Afler  this  nothing  more  is  done,  but  the  proper 
judge  pronounces  the  sentence.     This  may  safely  be  done  in  gene- 
ral terms,  though  a  part  of  the  indictment  is  defective,  or  the  con- 
duct charged  in  part  is  no  legal  offence,  though  the  rendue  is 


■•««• 


(a)  11  East,  514.    l6  East,  405.  (^}  Com.  Dig.  Indictment,  N.    4 

(b)  16  East,  404.    2  East,  413.  Bla.  Ck>in.  375,  370.  n.  2.    4  Barr. 

(c)  1  Burr.  650.    1  Ventr.  254.  2086.     3  Salk.  358.    Comb.  144.    3 
(cQ  6  St.  Tr.  833.    See  forms  of  ad-  Mod .  265.    See  form,  3  Harg.  St.  Tr. 

joamment,  fresh  proclamation,  &c.  212.    6  Harg.  St  Tr.  833.    Post  last 

post  last  vol.  vol. 

(e)  See  form,  Cfo.  C.  C.  482.  Dick.  (A)  3  Salk.  358.    Comb.  144.    3 

Ses8.228.post.last  vol  6  St  Tr.  833.  Mod.  265. 

CfJ  2  Ld.  Raym.  1469.  (i)  4  Bla.  Com.  376. 
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Ofthese* 

veral  kinds 
of  judg- 
ment on 
different 
prosecu- 
tions. (•) 


safficient;  because  the  court  will  make  the  punishment  prop^rtioD' 
ed  to  so  much  of  the  charge  as  is  proved  by  the  evideoce.  {k) 

A  joint  sentence  may  be  and  frequently  is  passed  on  seyeral 
offenders  convicted  of  similar  offences.  (/)    The  judge  usoally 

E recedes  the  judgment  by  an  address  to  the  prisoner,  especially  iif 
is  crime  be  capital,  in  which  he  states  that  ne  has  been  convicted 
on  satisfactory  evidence,  and  informs  him  when  there  is  little  hope 
that  mercy  will  be  extended  to  him.  Sometimes  also  he  takes  an 
opportunity  of  impressing  the  circumstances  of  the  prisoner's  gnilt 
on  the  minds  of  the  spectators,  and  traces  out  the  remote  but  im- 
portant causes  which  have  led  him  to*  his  unhappy  condition,  (m) 
Even  in  case  of  an  acquittal,  he  may  often  usefully  warn  the  de- 
fendant against  the  circumstances  which  might  again  place  him 
in  an  equivocal  situation,  especially  if  there  seems  reasonable 
ground  to  suppose  him  guilty,  (n) 

We  come  now  to  consider  the  various  jtM^gmento  which  may  be 
given  in  criminal  cases  against  the  defendant.  But  first  we  may 
observe,  to  the  honor  of  British  jurisprudence,  that  no  other  pun- 
ishments can  be  inflicted,  however  atrocious  the  crime  and  ag- 
gravated the  circumstances,  than  such  as  the  laws  prescribe,  (o) 
And,  therefore,  when  Felton  was  convicted  of  the  murder  of  the 
Duke  of  Buckingham,  it  was  resolved  that  the  court  could  not  order 
his  hand  to  be  cut.  off,  or  make  hanging  in  chains  any  part  of  his 
sentence,  (p)  Nor  can  any  penalty  of  indefinite  extent  or  duration 
be  awarded,  so  as  to  leave  its  degree  to  any  subsequent  discretioa 
of  the  officers,  (q) 

Judgments  against  the  defendant,  are  either  by  express  sentence, 
or  without  any  such  sentence.  And  those  which  are  of  the  first 
description  may  also  be  divided  into  two  classes; — such  as  are  fixed 
and  slated — and  such  as  vary  according  to  the  discretion  of  the 
court  in  which  they  are  given.  The  express  sentence  is  osnally 
thus  stated  in  the  record  of  the  proceedings,  after  asking  the  de- 
fendant why  judgment  should  not  be  passed;  ^^  whereupon  all 
and  singular,  the  premises  being  seen,  and  by  the  said  court  here 
fully  understood,  it  is  considered  by  the  court  here,  that,  &c.^'  (r) 
And  then  the  sentence  is  stated  to  the  effect  we  shall  now  exa- 


Judgments 
by  express 
sentence. 
Fixed  and  • 
certain. 
High  Trea- 
fion. 

[*702] 


mine. 


The  judgment  in  case  othightrectsan  was,  until  very  lately,*  aa 
exception  to  the  merciful  tenor  of  our  judgments.    The  least  of- 


(k)  2  Burr.  984.    Ante,  249. 
(/)  6  H.r;;.  S«.  Tr.833.  U.ld.pn^. 
See  form  of  paissing  sentence,  Id. ibid, 
(m)  1  Gisb.  Uut.  of  roan,  405. 
(  )  Id  406. 
(o)  Hei.  126.    3  Inst.  140.    12  Co. 


71.  Hawk.  b.  2.  c.  48.  s.  2.  16Eas(» 
404. 

(p)  Het.  126.  Hawk.  b.  2.  c  48.  s. 
2. 

(q)  3  Burp.  1903,  2. 

(r)  4  Bla.  Com.  Appendix,  lY. 


(*)  As  to  the  duty  of  the  judge  in  regmrd  to  his  judgment,  see  Gisb.  Dot 
Man.  1  vol  335, 6,  7. 
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fensive  form  which  is  given  in  the  book  is,  that  the  offender  "  be 
carried  back  to  the  place  from  whence  he  came,  and  from  thence 
be  drawn  to  the  place  of  execution,  and  be  there  hanged  by  the 
neck,  and  cut  down  alive,  and  that  his  entrails  be  taken  out  and 
burned  before  his  face,  and  his  head  cut  off,  and  his  body  divided 
into  four  quarters,  and  his  head  and  quarters  disposed  of  at  the 
king's  pleasure."  (s)  Some  of  the  precedents  add  other  circum- 
stances of  still  more  grossness  and  aggravation,  (t)  But  this  hor-* 
rible  denunciation  was  very  seldom  executed  in  its  more  terrible 
niceties.  The  king  always  might  pardon  every  part  of  it  except 
beheading,  where  that  was  included,  and  frequently  exercised  that 

[prerogative,  (u)  And  the  criminal  was  almost  always  deprived  of 
ife  by  means  of  strangulation,  before  the  executioner  proceeded  to 
mutilate  his  body.  At  length  this  dreadful  sentence,  which  had 
disgraced  our  laws,  though  not  our  practice,  from  the  earliest  pe- 
riods, was  modified,  and  its  most  offensive  parts  taken  away.  By 
the  54  Geo.  III.  c.  146.  the  judgment  in  future  to  be  passed  upon 
offenders  convicted  of  high  treason,  is  fixed  ^^  that  they  be  drawn 
on  a  hurdle  to  the  place  of  execution,  and  be  there  hanged  by  the 
neck  until  they  be  dead;  and  that  afterwards  their  heads  shall  be 
Severed  from  their  bodies,  and  the  body,  divided  into  four  quarters, 
shall  be  disposed  of  as  shall  seem  fit  to  his  majesty."  By  the  same 
statute  the  king  is  empowered  to  change  the  whole  of  the  sentence 
into  beheading  by  a  warrant  under  the  sign  manual. 

Treasons  relating  to  the  coin,  were  never  subject  to  the  severi*  Judgment 
ties  with  which  those  affecting  the  government  were*  formerly  at-  f°^^^!"' 
tended.  (i^)  In  case  of  men,  the  judgment  was  merely  to  be  drawn    p7()3l 
and  hanged,  for  this  was  the  rule  of  common  law  and  has  not  been 
altered  by  any  subsequent  statute,  {x)    The  sentence  is  ^^  that  the 
defendant  be  drawn  to  the  place  of  execution,  and  there  be  hanged 
until  he  shall  be  dead."  {y)     Some  doubt  indeed  formerly  pre- 
vailed respecting  clipping  and  other  offences  made  treason  by 
statute;  because  it  is  a  general  rule  that  where  an  act  of  parliament 
makes  an  offence  treason  or  felony,  it  annexes  to  it,  at  the  same 
time,  all  the  consequences  which,  at  common  law,  belong  to  offences 
of  the  same  description;  (z)  but  as  other  treasons  of  the  same  kind 
were  always  visited  with  a  milder  punishment,  the  more  merciful 
opinion  has  prevailed  and  the  present  form  of  judgment  is  used  in 


(t)  2  Hale»  396,  7.    Hawk.  b.  2.  c  (u)  I  Hale,  351.    4  Bla.  Com.  92, 3. 

48.  s.  3.    See  Forra,  3  Inst.  210,  211.  (w)  1  Hale,  351.    4  Bla.  Com.  93. 

1  Hale,  350, 1.    2  Hale,  397.    Plowd.  (x)  1  Hale,  351.    2  Hale,  398     4 

387.    Co.  Ent.  361.    3  Harg,  St.  Tr.  Bla.  Com.  93.    Hawk.  b.  2.  c.  48.  8.  4. 

214,  290,  314,  340.  409.     Post.  112.  ,    (y)  1  Hale,  351      See  form,  1  Hale, 

Williams,  J.  Judgment.    4  Bla.  Com.  351.     Post,  last  vol. 

92.  post,  last  vol.  (0  3  Inst.  17.    1  Hale,  352,  3.    2 

(0  3  Harg.  St, Tr.  340,  409.  Comb.  Hale,  398,  9.    Hawk.  b.  2.  c.  48.  8. 4. 
257. 
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Jadgment 
for  Mur- 
der. 


every  case  of  the  kind  however  created,  (a)  But  women  were 
both  in  this  and  high  treason  to  be  burned;  which  cruel  sentence 
was,  like  the  other,  commonly  evaded.  The  humanity  of  modem 
times  has  also  removed  this  barbarism;  for  by  the  30  Geo.  II.  c. 
48.  women  convicted  of  any  species  of  treason,  are  to  receive 
judgment  to  be  drawn  and  hanged,  without  any  further  indignity 
or  outrage. 

The  judgment  in  case  ot petit  treason  is  precisely  the  same  when 
passed  upon  males  as  that  in  oHences  relating  to  the  coin  and  the 
sign  manual.  (6)  Formerly  the  judgment  against  females  was  the 
same  as  that  to  which  they  were  anciently  liable  in  every  case  of 
treason,  viz.  to  be  burned  to  death  as  traitors.  But  at  the  same 
time,  that  it  was  provided  that,  in  case  of  high  treason,  they  should 
be*'  drawn  and  hanged,  (o)  the  same  regulation  was  extended  to 
petit  treason.  And  as  some  regulations  had  been  made  for  the 
more  solemn  and  speedy  punishment  of  the  crime  of  murder,  it  was 
resolved  by  all  the  judges  that  in  case  of  males,  these  additional 
severities  should  form  a  part  of  the  sentence  in  petit  treason,  (i) 
So  that  when  women  were  placed  on  the  same  fooUng  in  other 
respects,  by  the  abolition  of  burning,  they  were  at  the  same  time 
made  liable  to  all  the  penalties  inflicted  by  statute  upon  wilful 
murderers. 

There  does  not  seem  to  have  been  any  difference,  at  common 
law,  between  the  judgment  for  murder  and  other  capital  felonies. 
The  present  sentence  is  entirely  regulated  by  the  25  GSeo.  II.  c. 
S7.  which  was  passed  in  order  to  strike  the  mind  with  a  deeper 
horror  of  this  enormous  offence.  By  that  statute  the  sentence  is  to 
be  passed  in  open  court,  immediately  after  the  conviction,  and  ii 
to  comprise  the  whole  of  the  marks  of  infamy  prescribed  by  the 
act,  as  well  as  the  time  and  place  of  execution,  (e)  With  respect 
to  these,  it  is  provideil  that  the  murderer  shall  be  put  to  death  on 
the  next  day  but  one  to  that  on  which  sentence  is  pronounced,  nn* 
less  that  day  happens  to  be  on  Sunday,  and  then  on  the  Monday 
following.  (/)  It  is  also  directed  that  the  bodv,  if  the  execution 
should  take  place  in  Liondon  or  Middlesex,  shall  be  delivered  by 
the  sheriff  to  the  hall  of  the  surgeons'  company,  or  in  the  countiy 
to  such  sui^eon  as  the  judge  shall  appoint,  in  order  to  dissection.  {g\ 
During  the  interval  between  sentence  and  execution,  the  criminal 
must  be  kept  in  a  cell  apart  from  other  prisoners,  {h)  and  allowed 
no  sustenance  but  bread  and  water,  except  in  case  medicine  is  ne- 


(a)  2  Dyer,  230:  b.  3  Keb.  278. 
2  Leo.  98.  Sir  Tho.  Jon.  233.  Sir 
Tho.Raym.  234.  1  Vent.  254.  Hawk, 
b.  2.  c.  48.  8.  4.  Williains,  J.  Judg- 
ment. 

m  3  Inst.  211.  2  Hale.  398,  9. 
Hawk.  b.  2.  c.  48.  s.  5.  WiJHams,  J. 
JudgmeDt.    See  form,  3  Inst.  211. 


post,  last  vol. 

(c)30Geo.  II.  C.48. 

(f/)  Post.  107. 

(e)  S.  3.    See  form,  4  Bla.  C.  Ap. 
pendix,  IV. 

r/j  s.  1. 

A)  S.  6. 
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cessary,  or  of  the  admiDisteriog  the  sacrameDt  of  the  Lord's  sup- 
per, (i)  The*  judge  may,  if  he  think  proper,  appoint  the  body  to  [*705] 
be  hung  in  chains,  (fc)  But  it  has  been  holden  that  the  hanging  in 
chains  should  never  be  made  a  part  of  the  sentence,  but  should  be 
directed  by  an  order  of  the  judge  previous  to  the  execution,  (l)  In 
the  operation  of  this  statute  peers  as  well  as  commons  are  in- 
cluded, (m)  And  we  have  already  seen  that  petit  treason,  though' 
not  specially  named,  has  been  holden  to  be  within  its  provisions,  (n) 
But  the  judges  are  invested  with  a  discretionary  power  to  respite 
the  sentence,  or  the  execution,  for  a  longer  time,  (o)  or  to  dispense 
with  any  of  its  peculiar  severities,  if  they  see  there  is  occasion  for 
indulgence,  (p) 

There  is  but  one  form  of  judgment  for  every  other  description  o/*  judgment 
fehnyy  which  the  benefit  of  clergy  is  not  permitted  to  mitigate,  for  felony 
The  present  form  has  prevailed  ever  since  the  reign  of  Henry  I.  (q)  '"  general. 
It  is  simply  that  the  offender  be  banged  by  the  neck  till  dead,  (r) 
It  should  not  conclude  that  the  felon  be  in  mercy,  &c.  («)     The 
judgment  as  entered  on  the  record,  is  with  a  singular  laconic 
brevity,  sus.  per  col.  instead  of  suspendatur  per  coUum,  as  if  the 
infliction  of  capital  punishment  were  a  circumstance  of  trifling 
moment,  {t) 

Another  description  of  stated  judgments  are  those  to  be  pro-  Judgment 
nounced  on  a  conviction  of  prcemurdre^  which  it  will  be  proper  to  J^f,][*;I[^" 
notice,  though  the  statutes  by  which  they  are  denounced  are  be-  """*"*" 
come  obsolete.     If  the  defendant*  be  in  prison  at  the  time,  the 
sentence  to  be  pronounced  upon  him  is  ^'  that  he  shall  be  out  of 
the  king's  protection,  and  that  his  lands  and  tenements,  goods  and 
chattels,  shall  be  forfeited  to  the  king,  and  that  his  body  shall  re- 
main in  prison  at  the  king's  pleasure;"  and  if  he  be  condemned 
by  default  for  not  appearing,  the  words  relative  to  the  duration  of 
the  imprisonment  are  changed  into  a  capiatur  by  which  he  may  be 
taken,  (u)    The  last  instance  of  the  execution  of  this  sentence, 
was  against  several  Quakers  for  refusing  to  take  the  oath  of  alle- 
giance in  the  reign  of  Charles  the  Second,  {w)  where  the  court 


munire. 


[*706] 


(i)  S.  8. 

(it)  S.  5. 

(/)  Fost.lOr.  1  Leftch,  34.  Hawk, 
b.  2.  c.  51.  8. 13.  See  form  of  jtidg- 
nent  on  the  statute.  10  Hurg.  St. 
Tr.  516.  po6t.  last  vol. 

(m)  10  Hare.  St.  Tr.  515,  6.  Fost. 
139.    Hawk.  b.  2.  c.  51.  s.  1 1. 

(n)  Ante,  677. 

(o)S.3&4.    1  Leach,  361. 

(9)  3  Inat  53.    Hawk.  b.  2.  c.  48. 

8.7. 

(r)  See  Form  3  Inst  53,  211.    2 


Hale,  399.  Co.  Ent.  60,  352,  353, 
355,  360.  Rast.  Ent.  52,  3,  5.  2IIarg. 
St.  Tp.  ^8.  Hawk.  b.  2.  c  48.  s.  7. 
Williams,  J.  Jud^pnent. 

(0  3  Cnmpb.266. 

(0  5  Mod.  22.  Hawk.  b.  2.  c.  48. 
8.7. 

(tt)  See  form,  Rast.  Ent.  465.  Co. 
Lit.  129.  2  Harp.  St.  Tr.  470.  3  Insl. 
218.  Hawk.  b.  2.  c.  48.  s.  9.  4  Bla. 
Com.  117.    Williams,  J.  Judgment. 

(w)  2  Harg.  St  Tr.  463.  4  Kla. 
Com.  118.  n.  (b.) 
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resorted  to  the  most  illegal  and  unjastifiable  modes  of  obtaining  a 
conviction. 
Judgment       fhe  judgment  against  an  offender  convicted  otmisprision  or  eon- 
8?on*of  ^"  ^^^''^^^  ^f^^^<^  is  the  forfeiture  of  goods,  the  loss  of  the  profits 
Treason  or  of  lands  during  life,  and  imprisonment  for  the  same  period.  (2) 
Felony.      Jt^sprision  ofjelony  in  a  public  officer  is  imprisonment  for  a  year 
and  a  day;  in  a  common  person  for  a  less  discretionary  time;  and, 
in  both,  fine  and  ransom  at  the  king's  pleasure,  which  is  constroed 
to  mean  the  discretion-  of  his  courts  of  justice,  {y) 
Other  ex-       Besides  these  crimes  of  a  higher  colour,  there  are  some  imsde- 
preM  fixed  fn^fK^ra  to  which  peculiar  judgments  have  been  adapted.     Thus 
ibr  MiKle.  ^^^  judgment  for  drawing  a  sword  on  a  judge,  or  striking  any  per- 
meanours.  son  in  the  king's  higher  courts,  is  that  he  shall  be  imprisoned 
during  life,  forfeit  all  his  goods  and  the  profits  of  his  estate,  and 
that  his  right  hand  shall  be  cut  off  at  a  certain  place  mentioned  in 
[*707]    the  sentence;  (z)  but  the  king  may  dispense  with  a"*  part  of  this 
sentence  by  authorizing  the  attorney  general  to  enter  a  nolle  pro- 
sequi, as  to  such  parts  of  the  indictment  as  would  require  the  se- 
verer judgment,  (a)     In  some  of  the  cases  it  appears  that  JQ^- 
ment  of  forfeiture  of  lands  as  well  as  of  goods  was  given  generally, 
and  without  the  addition  of  the  words  ^^  during  life,"  so  that  they 
would  pass  away  not  only  from  the  offender  himself,  but  those  who 
might  have  succeeded  him;  (6)  but  it  seems  to  be  the  better 
opinion  that  the  loss  of  the  profits  during  life,  was  all  that  was  in- 
tended.    Maliciously  striking  in  the  king^s  palace^  so  that  any 
blood  be  drawn,  is  also  to  be  visited  with  a  similar  sentence,  (c) 
But  the  delinquent  is  not  to  lose  his  hand,  in  this  case,  unless  blood 
be  actually  shed;  so  that  the  courts  of  justice  are  guarded  with  a 
more  zealous  care  than  the  personal  residence  of  his  majesty,  {i) 
It  seems  also  to  be  doubted  whether  the  act  will  be  thus  highly 
penal,  unless  committed  within  a  palace  where  the  king  personally 
resides;  and  the  contrary  seems  to  be  taken  for  granted  by  several 
authorities,  (e) 

When  a  defendant  is  convicted  of  having  rescued  an  offender 
from  any  of  the  superior  courts,  he  is  liable  to  the  judgment  of 
imprisonment  for  life  and  the  loss  of  all  the  profits  of  his  lands. 


(x)  3  Inst.  36,  218.  1  Hale,  374. 
2  Hale,  400.  Bro.  Abr.  Treason,  19, 
25.  Hawk.  b.  2.  c.  48.  s.  10.  4  Rla. 
Com.  120.    Williams,  J.  Judgment. 

(y)  3  Edw.  I.  c.  9,  2  Hale,  374,  5. 
4  Bla.  Com.  121. 

(t)  1  East,  P.  C.  408.  1  Keb.  751. 
2  Rol.  Ab.  76.  Owen,  120.  Dyer,  188. 
b.  Cro.  Eliz.  405.  Hawk.  b.  2.  c.  48. 
s.  11.  See  form,  id.  ibid.  Post,  last 
vol. 

(a)  1  East,  P.  C.  409,  500. 


(b)  Dyer,  188.  b.  Owen,  120. 

(c)  1  East,  P.  C.  408.  33  Heiu 
VIII.  c.  12.  s.  7.  3  Inst  140.  Poph. 
206.  1 1  Harg.  St  Tr.  16.,  where  see 
an  account  of  the  ceremonial  of  cot- 
ting  off  the  hand. 

(d)  3  Inst  140. 

(e)  6  Mod.  75, 6.  11  Harg.  St  Tr. 
133.  4  Bla.  Com.  125.  Bro.  Abr. 
Pain,  16.  Hawk.  b.  1.  c.  2L 
10  East,  578. 


OF  THE  JUDGMENT  AND  ITS  INCIDENTS.  487 

with  the  forfeiture  of  the  whole  of  his  personal  estate.  (/)  But 
he  shall  not  be  adjudged  to  lose  his  hand  unless  some  actual  blow 
were  struck  in  the  attempt  to  rescue,  (g)  By  the  5  Eliz.  c.  9.  s. 
6.  any  offender  convicted  of  perjury  under  that  statu^te  is  to  forfeit 
the  sum  of  20/.  be  imprisoned  for  six  months,  and  rendered  in- 
competent^ to  bear  testimony  as  a  witness.  But  the  more  usual  [*708] 
course  is  to  proceed  at  common  law,  because  prosecutions  on  the 
statute  are  attended  with  more  difficulty  and  require  more  formal 
exactness.  And  since  this  stated  punishment  was  awarded,  a 
power  has  been  given  to  (he  court  to  superadd  imprisonment  in  a 
house  of  correction,  or  transportation  for  seven  years;  {h)  so  that, 
at  the  present  day,  the  punishment  of  this  crime  is  rather  to  be  re- 
ferred to  the  class  of  discretionary,  than  of  stated  penalties.  The 
peculiar  case  of  perjury  at  elections,  however,  demands  a  differ* 
ent  consideration;  for  the  18  Geo.  II.  c.  18.  enacts  that  those  who 
offend  against  its  provisions  shall  suffer  the  penalties  contained  in 
the  two  statutes  to  which  we  last  referred;  and,  therefore,  the 
courts  will  regard  themselves  as  bound  to  pronounce  a  judgment, 
embracing  all  the  punishments  which  those  acts  severally  in- 
flict, (i) 

The  ancient  judgment  upon  an  indictment  for  a  conspiracyj  to 
affect  the  life  of  another,  commonly  called  the  villainous  judgment, 
was  of  a  very  peculiar  kind;  by  this  the  defendants  were  to  lose 
the  liberty  and  franchise  of  the  law,  to  the  intent  that  they  should 
not  be  put  upon  any  jury  or  assize;  that  their  houses,  lands  and 
goods  should  be  seized  to  the  king's  use,  their  houses  and  lands 
estrepped  and  wasted,  their  trees  rooted  up  and  razed,  and  their 
bodies  consigned  to  prison,  (k)  But  this  sentence  seems  to  have 
been  confined  to  cases  where  (he  life  of  another  was  attempted, 
through  the  forms  and  appearances  of  justice;  ({)  and  it  has  long 
since  been  entirely  disused,  so  that  there  has  been  no  instance  in 
which  it  has  been  passed  since  the  reign  of  Edward  the  Third;  (m) 
but  the  practice  is  now  for  the  court  to  award*  a  punishment  pro*  [^091 
portioned  to  the  circumstances  of  the  case,  consisting  of  fine,  im- 
prisonment, pillory,  and  sureties  for  good  behaviour,  or  such  of 
them  as  they  shall  deem  proper,  (n) 

There  are  several  other  cases  of  offences  created  by  acts  of 
Parliament,  in  which  the  punishment  of  the  offender  is  prescribed 
in  express  language.  Thus,  on  an  indictment  for  persuading  sol- 
dier8  to  desert^  on  the  1  Geo.  I.  c.  47.  the  prisoner  is  to  be  fined 


f/J  3 Inst.  141.    Hawk. b. I.e. 21.  416.    Hawk.  b.  1.  c  72.  s.  9.    See 

8.  5.  form  3  Inst.  143. 

(^)  3 Inst.  141.    Hawk.  b.  I.e.  21.  (/)    12    Mod.   209.     Carth.  416. 

s.  S  Hawk  b   1.  c.  72  s  9 

(A)  2  Geo.  II.  c.  25.    9  Geo.  II.  c. 8.  (m)*2  Biirjv  997, 1027.    Hawk.  b. 

(i)  6  East,  327.    Form  of  Jadg-  1.  c.  72.  a.  9. 

ment,  6  East,  328.    Post,  last  vol.  (n)    2  Burr.   1027.    1    Stra.  196. 

(it)  3  Inst.  143.    2  Iqst.  562.  Carth.  Hawk.  b.  1.  c.  72.  s.  9.                     x 
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in  the  sum  of  401.  and  if  thej  think  it  proper  to  award  any  addi- 
tional penalty,  they  are  directed  to  sentence  him  to  imprisoDuieDt 
for  any  space  not  exceeding  six  months,  and  to  a  public  exposure 
in  the  pillory«  Under  this  act  it  has  been  holden,  that  no  discre- 
tion is  given  to  the  judges  or  magistrates  to  order  the  imprisonmeot 
without  the  pillory,  but  they  are  bound  either  to  give  judgment 
for  the  mere  pecuniary  fine,  or  to  include  both  the  heavier  inflic- 
tions in  their  sentence,  (o)  The  judgment  for  petit  larceny  was 
formerly  only  whipping  or  imprisonment,  by  way  of  correction;  (p) 
but,  by  modem  statutes,  the  offender  may  be  transported,  (q)  Tlie 
punishment  for  having  naval  stores  in  possession,  without  any  right 
derived  from  legitimate  authority,  was  by  the  9  &  10  W.  fll.  c.  41. 
s.  2.  a  fine  of  two  hundred  pounds,  and  imprisonment  until  it  was 
paid,  which  by  the  17  Geo.  II.  c.  40.  s.  10.  and  9  Gko.  I.  c.  8.  was 
altered  into  imprisonment  to  hard  labour  and  public  whipping. 
But  the  old  penalty  of  2001.  subject  to  mitigation,  has  been  reviv^ 
by  the  39  &  40  Geo.  III.  c*  89.  and  a  discretion  has  been  giren  (o 
inflict  such  a  degree  of  pillory,  whipping,  or  imprisonment,  as  the 
case  shall  demand.  It  is,  however,  holden,  that  the  power  of 
sentencing  to  hard  labour  is  impliedly  taken  away  by  this  statute; 
[*710]  and,  therefore,  the*  court  in  a  case  which  came  recently  before 
them  declined  to  state  it  in  their  judgment,  and  sentenced  Che 
offender  to  three  months'  imprisonment  and  a  public  whipping,  (r) 
Ont  he  other  hand,  in  favour  of  revenue  officers  acting  bona  &de  in 
the  execution  of  their  office^  it  is  provided,  that  if  they  be  indicted 
for  any  seizure,  and  a  verdict  be  obtained  against  them,  and  the 
judge  shall  certify  that  there  was  probable  cause  for  the  seizure;, 
the  defendant  shall  not  be  imprisoned  or  be  fined  above  one  shil- 
ling, (s)  Several  other  instances  might  be  adduced  of  statntaUe 
offences,  which  the  court  are  either  bound  to  visit  with  a  particnlar 
penalty,  or  which  set  certun  lin^its  to  their  discretion.  But,  in 
general,  the  punishment  of  misdemeanours  is  left  to  thrir  judgment, 
according  the  peculiar  circumstances  with  which  they  are  attend- 
ed, {t)  And  this  leads  us  to  consider  tliose  judgments  which  611 
under  this  description. 
Discretion-  |t  may  be  laid  down  as  a  general  rule,  that  all  those  offences 
mb*e*^  ^"  which  exist  at  common  law,  and  have  not  been  regulated  by  any 
judgmenu  particular  statute,  are  within  the  discreticn  of  the  court  to  punish.{u) 
Such  are  petit  larceny,  (w)  perjury,  (x)  forgery  at  common  law,(y) 


(o)  1 6  East,  404.  (u)  R.  T.  Hard.  279.    Hawk.  b.  2. 

(p)  2  Hale,  400.  c.  48.  s.  14. 

Iq)  2  Hale,  400.  n.  p.    4  Geo.  I.  c.  (w)  2  Hale,  400.    3  Inst.  2ia    4 

11.    6  Geo.  1.  c.  23.  Geo.  I.  c.  11.    6  Geo.  i.  c.  33. 

(r)  8  East,  53, 4.  (x)  Hob.  62. 

(«)  28  Geo.  ni.  c.  37.  s.  24.    Tidd,  (y)  Sir  Tho.  Raym.  81.    1  Sid.  142, 

5  Ed.  862.  278.    3  Leon,  170.    Hawk.  b.  3.c^ 

(0  R.  T.  H.  278,  9.    Hawk.  b.  2.  c.  48.  s.  14. 
48.  8.  24. 
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obtaining  money,  &c.  by  false  pretences,  (z)  every  description  of 
indictable  fraud  not  amounting  to  felony,  (a)  conspiracy  which  did 
not  affect  the  life  of  another  at  all  times,  and  since  the  disuse  of 
villainous  judgment,  every  species  of  that  offence;  and  every  de- 
scription of  misdemeanour  or  crime  for  which  an  indictment  will 
lie  at  common  law,  not  subjecting  the  offender  to  a  capital  penalty, 
is  within  the  discretion  of  the  judges.  (6) 

Another*  large  class  of  offences  in  the  punishment  of  which  much  P7U] 
left  to  tbte  wisdom  of  the  court,  arise  from  clergyabk  felonies.  We 
have  already  shown  how  the  coremony  of  purgation  was  abolished, 
how  that  of  burning  in  the  hand  was  substituted  in  its  room,  and 
bow  other  penalties  of  imprisonment,  transportation,  and  corporal 
punishment  have  been  established  in  the  place  of  the  latter,  (c)  At 
the  present  day,  the  judges  by  the  provisions  of  several  statutes, 
may  order  the  offender  to  be  publicly  or  privately  whipped,  exposed 
in  the  stocks,  fined,  imprisoned  for  two^  or  transported  for  seven 
years  to  his  majesty's  colonies,  (d)  But  it  must  not  be  understood 
that  the  power  thus  vested  in  them  is  a  mere  arbitrary  discretion, 
which  ignorant  or  malevolent  magistrates  would  be  allowed  with 
impunity  to  abuse,  (e)  There  are  two  kinds  of  restraint  by  which 
their  proceedings  must  be  guided: — one,  that  they  can  do  nothing 
contrary  to  magna  charta,  and  the  fundamental  principles  of  our 
legal  system; — the  other  resulting  from  precedents  which  they 
themselves  have  laid  down  in  a  variety  of  decisions.  (/) 

By  the  first  of  these  rules  they  are  forbidden  to  impose  any  ex- 
orbitant fine  to  the  oppression  of  the  subject;  (g)  and,  therefore, 
where  the  judges  imposed  a  fine  of  SOfiOOl.  upon  the  Duke  of 
Devonshire  for  striking  within  the  limits  of  one  of  his  majesty^s 
palaces,  the  House  of  Lords  came  to  a  determination  that  their 
conduct  was  oppressive  and  illegal,  and  subjected  them  to  a  severe 
censure,  (h)  We  may  gather  from  this  case,  that  the  amount  of 
the  fines  imposed  by  law  for  certain  crimes,^  will  form  a  proper  [*713] 
criterion  for  the  judges  to  follow  when  they  have  a  discretion  to 
exercise,  (i)  Before  the  revolution,  indeed,  the  court  of  Star- 
chamber  levied  the  most  exorbitant  fines  upon  the  subject  in 
defiance  of  every  principle  of  law,  to  enrich  the  treasuries  of  the 
sovereign.  Instances  also  occurred  in  which  the  most  cruel 
punishments  were  inflicted  on  misdemeanours  inferior  to  felony; 


(s)3a  Geo.  II.  c.  24.  8.  1. 
(fl)  Cro.  Jac.  497, 8.    Noy.  99, 103. 
2  Rol.  Abr.  78. 

(b)  Rep.  T.  Hardw.  278, 9. 

(c)  Ante,  667  to  673. 

(d)  S  Ann.'  c.  6.  a.  2.  4  Geo.  I.  c. 
11.  6  Geo.  I.  c.  23.  19  Geo.  III.  c. 
74.  For  more  particular  statement, 
see  ante  673,  as  to  the  penalties  con- 
sequent on  clergy. 

(e)  Ante,  701,  and  as  to  legal  dis- 

Crim.  Laic, 


cretion,  see  4  T.  R.  757.  4  Burr. 
2539. 

C/J  ^^''  suggestions  u  to  the  ex- 
ercise of  the  discretionary  power. 
Dick.  Sess.  228,  note  t*  Giw.  Dut. 
Man,  1  vol.  385,  6. 

is)  9  Hen.  HI.  c.  13.  24  Edw.  HI. 
0.3. 

[h)  11  Harg.  St.  Tr.  136. 

[i)  11  St.  Tr.  135. 
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thus  Oates,  the  celebrated  Jesuit,  was  sentenced,  on  an  indictmeot 
lor  perjury,  to  be  stripped  of  his  canonical  habits,  pay  a  fine  of  a 
thousand  marks,  to  be  whipped  from  Aidgate  to  Newgate,  and 
from  Newgate  to  Tyburn  by  the  common  hangman,  to  be  imprisoned 
for  life,  and  to  stand  five  times  every  year  in  the  pillory,  (k)  But 
immediately  after  the  revolution,  these  proceedings  were  declared 
oppressive  and  unlawful;  (l)  and  by  the  bill  of  rights  it  was  speci- 
fically enacted,  that  excessive  fines  be  not  imposed,  nor  cruel  and 
illegal  punishments  inflicted,  (m)  And  since  this  provision,  it  is 
never  usual  to  assess  a  larger  fine  than  the  delinquent  is  able  to  pay 
witbouut  touching  the  means  of  his  subsistence,  but  to  sentence 
him  to  some  corporal  penalty;  (n)  so  that  the  court  will  not  impose 
a  fine  upon  a  married  woman,  but  will  sentence  her  to  imprison- 
ment, if  she  has  no  property  of  her  own,  and  her  husband  has  ab- 
sconded; (o)  and  this  is  said  to  be  the  reason  why  fines,  in  the 
king's  court  are  frequently  denominated  ransomSy  because  diey 
operate  instead  of  a  punishment  which  would  otherwise  fall  on  the 
person,  according  to  the  maxim,  ^^  that  he  who  cannot  pay  in 
purse  must  pay  in  person,"  a  maxim  which  seems  too  much  like 
making  noverty  a  crime,  and  oflering  indemnity  to  riches. 
[?1flS]  It  is  also  an  established  rule  of  the  English  law,  that  the*  judges 
in  the  exercise  of  their  discretion,  can  invent  no  new  penalties  to 
suit  the  ofience,  or  to  gratify  their  own  caprices,  (p)  It  therefore 
follows,  that  they  can  inflict  no  punishment  which  did  not  exist  at 
common  law,  except  in  those  cases  where  the  law  has  expressly 
allowed  its  infliction.  So  that  they  cannot  order  a  defendant  con- 
victed of  an  ordinary  misdemeanour  to  be  transported;  though  it  is 
in  their  discretion  to  do  so  on  the  admission  of  a  felon  to  his  clergy. 
And  upon  the  same  principle  it  has  been  holden,  that  a  sentence 
against  a  defendant  convicted  of  insulting  a  magistrate  in  the  exe- 
cution of  his  duty,  that  he  be  imprisoned  for  a  month,  ask  pardon 
at  the  prosecutor's  house,  and  advertise  it  in  newspapers,  is  void, 
except  as  to  the  imprisonment;  and  the  defendant  will,  after  his 
imprisonment,  be  discharged  on  habeas  corpus,  {q) 

The  more  particular  rules  which  might  be  deduced  from  the 
practice  of  the  courts  themselves  as  applicable  to  particular  crimes, 
and  which  influence  their  sentences  are,  of  course,  infinitely 
various.  Not  only  the  nature  of  the  ofience,  but  the  strength  of 
the  temptation,  the  age,  set,  rank,  health,  and  situation  of  the 
ofiender,  as  well  as  his  conduct  on  the  trial,  will  naturally  in- 
fluence the  court  in  forming  their  decision;  (r)  and,  on  this  account, 
the  court,  when  several  defendants  have  been  convicted  on  a  joint 


(*•)  4  Harg.  St.  Tr.  104,  5,  6.  (p)  4  Bla.  Com.  STB, 

ll)  4  Hargr.  St.  Tr.  106.  '  (g)  i  Wila.  332.    Com.  Dig.     In- 

(m)  1  W.  &  M.  Ses«.  2.  c.  2.  s.  11.  dictroent,  N. 

(n)  4  Bla.  Cora.  380.  (r)  Rep.  T.  Hardw.  279.    2  Butt. 

(0)  R.  T.  H.  279.  1027.    Gisb.  Dut.  Man,  1  vol,  385,  f. 
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prpsecutioVy  frequently  prooounce  a  less  severe  sentence  on  one 
defendani^tban  on  the  others,  (s)  It  is  a  general  rule  that  thd 
judgment  should  be  adapted  to  the  nature  of  the  case  as  nearly  as 
possible,  {t)  Thus  the  punishment  of  all  infamous  Crimes  at  com- 
mon law,  is,  in  general,  disgraceful:  (u)  as  for  keeping  a  house  of 
ill- fame;  (w)  and  so  regularly  was  this  rule  followed,  that  the  as- 
sociation* between  the  crime  and  the  punishment  became  so  strong  [^71 4] 
in  the  mind,  that  the  latter  and  not  the  former  was  thought  to  en- 
tail disability  to  become  a  witness,  (x)  There  are  indeed  instances 
to  the  contrary;  where  the  pillory  is  inflicted,  though  the  crime  is 
not  infamous,  and  passed  over  when  infamy  is  the  result.  Thus, 
as  an  instance  of  the  first  description  of  cases,  the  3  &  4  W.  &  M. 
c.  10.  directs  deer-stealers  to  forfeit  |£30,  and  if  they  have  nothing 
by  which  it  can  be  levied,  to  be  set  in  the  pillory;  though  it  can- 
not be  supposed  that  the  wantof  agSO  renders  a  man  infamous,  (y) 
So  also  other  enormous  misdemeanours,  as  false  rates  by  a  public 
assessor,  gross  libels  on  magistrates,  or  on  religion  and  government, 
are  frequently  punished  with  public  exposure,  (z)  Keeping  a  dis- 
orderly house  is  often  subject  to  the. same  penalty*  (a)  On  the  other 
hand  the  circumstance  of  the  defendant's  being  a  clergyman,  (6) 
or  of  youth,  or  ill-health,  combined  with  other  favourable  circum- 
stances, have,  even  in  the  case  of  conspiracy,  or  keeping  a  house 
of  ill-fame,  induced  the  court  to  decline  the  infliction  of  the  pillory, 
and  to  pronounce  a  milder  sentence;  (c)  thus  in  the  latter  case  a 
married  woman  who  had  nothing  whereout  to  pay  a  fine,  and  was 
in  ill-health,  was  sentenced  to  a  year's  imprisonment  and  then  to 
find  sureties  for  her  good  behaviour  for  seven  years,  {d)  But  they 
will  visit  a  clerical  ofiender  with  other  punishments  equally  severe; 
and  therefore,  they  sentenced  a  culprit  of  this  description  in  an 
aggravated  case  to  a  fine  of  «£500,  a  year's  imprisonment,  and  to 
find  sureties  for  his  good  behaviour  for  seven  years;  (e)  and  another 
person,  not  in  orders,  was  sentenced  to  stand  twice  in  the  pillory, 
to*  be  imprisoned  for  two  years,  to  pay  a  fine  of  502.  and  to  find  [*715] 
sureties  for  his  good  behaviour  for  three  years.  (/)  Lord  Coke 
advises  all  judges  and  magistrates,  in  general,  to  be  very  careful 
how  they  inflict  tlie  pillory  on  common  misdemeanours,  and  to  re- 
serve it  only  for  the  more  heinous  oflences;  {g)  a  caution  which 
seems  very  reasonable  when  we  consider  that  such  an  exposure 
deprives  a  man  of  the  Iftst  remnant  of  character,  fixes  on  him  an 
indelible  stigma,  and  frequently  renders  him  desperate. 

(9)  3  Burr.  1027.  (a)  Com.  Dig^.  Judgment,  N.    Rep. 

(0  2Stra.  689.    8T.  R.  144.  T.  Hard w.  278, 9. 

(«)  Willes,  666.  Cl>)  1  Stra.  196. 

v)  R.  T.  H.  279.  (c)  2  Burr.  1027.    B.  T.  H.  379. 

x)  Ante,  600.  Gisb.  Dut.  Man,  1  vol.  387. 

y)  Willcs,  144.  (d)  R.  T.  H.  279. 

(z)  6  Mod.  306,    7.    Com.  Ug.  (e)  1  Stra.  196 

Tumbril,    B.     Williams,  J.  Pillory  (/)  2  Burr.  1027. 

and  tumbril.  Of)  3  Inst.  219. 
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Perjury^  at  common  law,  may  be  punished  with  pillory  and 
transportation  for  seven  years,  {h)  The  day  of  inflicting  the  for- 
mer punishment  may  be  lefl  to  the  choice  and  nomination  of  the 
sheriff,  but  on  motion  the  court  may  enlarge  the  time  fixed  by  bioi 
for  the  exposure,  (i) 

The  judgment  for  libds  is  commonly  fine,  imprisonment  and  the 
finding  of  sureties,  proportioned  to  the  dangerous  nature  of  the 
publication  and  the  circumstances  of  the  defendant,  {k)  A  peer 
has  been  sentenced  to  a  fine  of  1002. ;  confinement  for  three  months, 
and  to  find  sureties,  for  a  libellous  charge  against  an  individual.  (I) 
But  more  signal  penalties  will  be  inflicted  on  public  misdemeanours 
attended  with  violence;  thus  before  the  riot  act,  several  rioters  were 
sentenced  to  pay  a  fine  5001.  each,  to  stand  in  the  pillory,  and  one 
of  them  to  be  accoutred  in  a  kettle  on  his  head  for  a  helmet,  and 
a  sword  in  his  hand,  because  he  was  thus  armed  when  he  com- 
mitted the  outrage,  (m)  Assaults  vary  of  course,  exceedingly  from 
the  infinite  variety  of  circumstances  with  which  they  are  attended. 
Thus  assaults  with  intent  to  commit  a  rape  or  unnatural  crime, 
[^161  may"*  require  the  utmost  severity  which  the  courts  are  empowered 
to  exert,  as  their  moral  turpitude  exceeds  that  of  many  capital 
felonies;  while  there  are  others,  on  the  contrary,  for  which  Che 
most  trifling  fine  is  an  adequate  penalty.  In  all  these  cases,  the 
practice  of  compelling  the  offender  to  find  sureties  for  his  good 
behaviour  has  prevailed,  and  has  been  found  of  the  highest  bene- 
fit, (n)  It  is  indeed  one  of  the  most  salutary  instances  in  which 
our  laws  are  directed  to  the  prevention  of  crimes,  which  is  at  all 
times,  so  much  better  than  their  punishment. 

The  case  of  nuisances  to  highways,  or  suffering  them  to  remain 
in  a  state  of  decay,  is  evidenlly'of  a  different  complexion  to  any 
other  criminal  proceeding.  Its  object  is  the  remedy  of  the  incon- 
venience, and  not  any  vindictive  or  exemplary  infliction  on  the 
party  who  ought  to  have  prevented  it.  The  judgment,  in  general, 
is  that  the  defendant  pay  a  fine,  and  that  the  nuisance  be  abated.(o) 
But  the  latter  part  is  not  always  essential  or  proper.  Thus,  where 
the  building  itself  is  unobjectionable,  but  some  noxious  trade  is 
carried  on  within  it,  there  need  be  no  judgment  that  the  nuisance 
shall  be  abated,  (p)  And  where  the  nuisance  is  not  stated  in  the 
indictment  as  still  existing,  no  judgment  can  be  given  to  abate  it, 
because  it  does  not  appear  on  the  record  to  be  in  existence,  {q) 
When  only  a  part  of  an  erection  is  complained  of,  judgment  may 


(A)  3  Burr.  1901.    See  form  sen-  Leach,  536. 

tcnce,3  Burr.  1901.  (o)  Bro.  Abr.  Nuisance,  49.    8  T. 

(i)  3  Burr.  190'2.  R.  142.  3. 

(Jt)  11  Harg.  St.  Tr.  292,  294.     20  (/>)  2  Stm.  686.    2  Sess.  Cas.  54. 

Cob.  St.  Tr.  788,  9.  7  T.  R.  467.    Coio.  Dig.  Indictment. 

(01Esp.Rep.229.  N. 

(«)  Cro.  Car.  507.  (9)  8  T.  B.  142. 

(n)  Dick.  Sess.  177.     See  form, 
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be  given  to  remove  that  part  which  is  found  injurious,  (r)  Where 
a  nonfeasance  only  is  in  question,  as  of  not  repairing,  if  it  appear 
by  justices'  certificate  and  affidavit,  that  the  road  is  actually  re- 
paired, they  will  only  give  judgment  for  a  nominal  fine  of  Gs.  3d. 
or  13^.  4d,  with  nothing  relative  to  its  abatement,  {s)  And  if  it 
be  certified"*^  that  die  way  has  been  since  diverted  by  an  order  of  ^717] 
two  justices,  and  that  such  part  of  the  old  way  as  is  retained  is  in 
sufficient  repair,  the  court  will  only  give  judgment  for  the  nominal 
penalty,  (t)  *' 

The  only  judgment  at  the  present  day,  without  express  sentence  Judgments 
is  that  of  outlawry;  that  of  abjuration  being  long  since  obsolete,  without 
This  judgment  is  given  by  the  coroner  at  the  fifth  county  court  g^inence 
upon  the  defendant's  not  appearing  to  the  exigent,  and  is  entered 
'^  therefore  the  defendant  by  the  judgment  of  the  coroner  of  our 
lord  the  king  is  outlawed."  (u)  And  it  seems  to  be  agreed  that 
when  this  judgment  appears  of  record  by  the  sherifi*'s  return  of  the 
exigent,  in  case  of  felony,  the  defaulter  will  be  as  much  attainted, 
and  liable  to  suffer  the  penalty  of  death,  and  incur  the  disabilities 
of  attainder,  as  if  he  had  been  convicted  by  verdict,  and  sentenced 
in  the  regular  course  of  judgment,  {w)  And  it  has  been  holden, 
that  if  this  do  riot  appear  on  the  return,  but  only  by  the  answer  of 
the  coroner  to  a  certiorari  directed  to  him,  requiring  him  to  certify 
whether  the  defendant  was  outlawed  or  not,  the  same  consequences 
will  follow,  {x)  When,  thierefore,  he  is  brought  in  by  capias  ut- 
lagatum,  no  sentence  of  death  is  to  be  pronounced  against  him,  for 
that  is  implied  upon  the  outlawry,  (y)  He  is  merely  asked  by  the 
court  if  he  has  any  thing  to  say  why  execution  should  not  be  done 
upon  him  according  to  law.  {z)  To  this  he  may  plead  that  he  is 
not  the  person  named  in  the  process;  which,  like  other  collateral 
issues,  will  be  tried  instanter.  (a)  If  the  outlawry  then  appear  to 
be  erroneous,  he  may  assign  errors,  or  any  one  as  amicus  curiae 
may  point  them  out  to  the  court,  who  will  stay  execution  if  the 
least  technical  objection  can  be  supported.'*^'(()  The  defendant  [*^718] 
will  be  remanded  until  he  has  obtained  a  writ  of  error,  which  will 
be  aipied  and  decided  in  the  way  we  have  already  shown  in  con*- 
sidering  this  kind  of  process,  (c)  If,  however,  no  error  appear, 
the  prisoner  will  be  ordered  for  execution,  {d)  Upon  an  outlawry 
for  a  misdemeanour,  the  defendant  remains  in-  custody  unless  the 
outlawry  be  reversed  for  error,  s.o  that  the  outlawry  does  not*ope- 

(r)  9  Co.  53.    Godb.  221.  (x)  Co.  Lit.  288.     Hawk.  b.  2.  c. 

(«)  13  East,  164.  1  BIr.  R.  295, 602.  48.  s.  22.  ace.  Dyer,  223.  ami. 

S  Smith,  57S     6  T.  E.  635.  C»  Post.  113. 

(t)  13  Ea»t,  166,  r.  (2)  Post.  113. 

(tt)   Ante,  356,  361.    3  Inst.  212.  («)Po8t.  41. 

2  Dyer,  223.  a.    Hawk.  b.  2.  c.  48.  s.  (*)   1  Burr.  639.    3  Inst.  212.    2 
21.  Hale,  408.    Hawk.  b.  2.  c  48.  h.  23. 

(w)  Finch,  467.    Co.  Lit.  128,  288.         (c)  1  Burr.  639.    Ante,  369,  370. 

3  Inst.  212,  52.    Hawk.  b.  2.  c.  48.  f».         (d)  Fost.  113. 
23.    Ante,  365. 
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rate  as  a  conviction,  (e)  This  distinction  seems  quite  opposite  to 
the  general  principle  of  our  law,  which  vafavonrnvitm  allows  many 
advantages  in  case  of  felony;  as  the  p!ea  of  not  guilty  after  an  ob- 
jection in  abatement  ih  demurrer;  while,  in  this  solitary  instance, 
the  defendant  is  concluded  by  the  outlawry  without  any  trial, 
though  here  alone  his  life  is  in  jeopardy. 
Com-  When  the  defendant  is  in  execution  on  a  former  judgment  in  a 

mence.      criminal  case,  sentence  of  imprisonment  and  other  penallies  oiay 
duT^^   be  given  against  him  to  commence  from  the  expiration  ef  the 
of  punish-  former  confinement  previously  awarded.  (/)     So   where    be  is 
ment.         charged  with  several  offences  at  the  same  time,  of  the  same  kind, 
be  may  be  sentenced  to  several  terms  of  imprisonment,  one  aAcr 
the  conclusion  of  the  other,  {g)    The  same  might  also  be  done  is 
case  of  transportation,  but  it  seems  the  court  may,  in  their  dis- 
cretion, sentence  the  prisoner  to  another  term,  commencing  before 
the  expiration  of  that  under  which  he  is  already  labouring,  {h) 
Judg-  When  the  defendant  is  acquitted  upon  the  merits,  by  the  verdict 

ments  for  of  a  jury,  or  discharged  on  the  allowance  of  a  plea  of  pardon,  the 
fcndlnt.  proper  entry  is  "  whereupon  all  and  singular  the  premises  bang 
seen  and  fully  understood  by  the  court  of  our  said  lord  the  king 
[*71 9]  now  here,  it  is  considered  and*  adjudged  by  the  said  court  here  that 
(he  said  defendant  be  discharged  of  the  premises,  and  do  depart 
hence  without  day  in  this  behalf."  (t)  And  this  judgment  of  ac- 
quittal in  case  of  misdemeanours,  in  the  King's  Bench,  cannot  be 
given  at  Nisi  Prius,  but  must  be  in  bank,  (fc)  It  seems  to  have 
been  formerly  supposed  that  there  was  a  great  diflerence  in  the 
effect  of  a  judgment  which  included  the  words  ^'  eat  inde  quietas,^ 
and  one  which  was  merely  ^^  eat  sine  die.''  {I)  For  it  is  said  that 
if,  after  the  former,  the  first  indictment  proves  to  be  defective,  a 
new  prosecution  may  be  supported;  but  that,  after  the  latter,  the 
previous  acquittal  may,  in  any  case,  be  effectually  pleaded,  (a) 
The  first  part  of  this  proposition  is  no  doubt  correct  at  the  present 
day,  for  it  has  been  effectually  shown  that  where  a  party  is  ac- 
quitted, on  the  ground  that  the  indictment  is  defective,  he  may, 
after  judgment  of  ^'  eat  sine  die,"  be  again  indicted,  (n)  Bat  ia 
this  case  the  entry  ought  to  be  special  ^^  and  because  it  appears 
that  the  indictment  is  not  sufficient,  therefore  it  is  considered  that 
the  defendant  go  thereof  without  day,"  for  then  the  cause  is  erident 
upon'theface  of  the  proceedings,  (o)  Whether,  if  in  such  case, 
the  judgment  were  erroneously  entered  ^'  eat  inde  quietus'^  the 

(e)  Ante,  366.  Hale,  391,  2.    11   East,    508.    51L 
(/)  4  Rurr.  2577,  8.  See  form.    4     Hawk.  b.  2.  c.  48.  s.  13.     Post,  bst 

Burr.  2577,  8.    Po8t.  last  vol.  vol. 

{ff)  1   I^ach,  536.    See  form,  1  (Jt)  11  East,  514. 

1  Leach,  536     Post,  last  vol.  (/)  2  Hale,  393, 4. 

(A)  1  I^ach,  451.  (m)  2  Hale,  394,  5. 

(f)  3  P.  W.  499.    2  Sess.  C.  282.  2         (w)  4  Co.  44.  a.  3  Inst.  314.    Ante. 
Hale,  391.    See  form,  Co.  Eiit.  356,  304. 

760.    Rast.  Ent.  47,  8,  51,  6,  7.    2         (o)  2  Hale,  393. 


or  THE  JUDGMENT  AND  ITS  INCIDENTS.  495 

• 

prosecutor  could  be  admitted  to  show  that  the  cause  of  acquittal 
was  a  mere  informality  does  not  seem  to  be  decided.  In  case  of 
an  indictment  for  murder  or  manslaughter,  where  it  appears  that 
the  defendant  slew  a  robber  or  assassin  in  the  attempt  to  rob  or  kill 
him,  the  judgment  is  "  eat  inde  quietus."  (p)  When  the  jury 
find  him  guilty  per  infortunium  or  se  defendendo,  be  has  judgment 
to  find  bail,  or  ^^  remittitur  prisons  ud  expectandum  gratiam  re- 
gis." (q)  The  consequence  of  both*  these  judgments  is  precisely  [*720] 
the  same;  effectually  to  shield  the  defendant  from  any  future  pro- 
secution on  the  same  charge  at  the  suit  of  his  majesty,  (r) 

When  the  judgment  is  pronounced,  it  ought,  with  all  the  pre-  Ofthe  re- 
ceding matter,  to  be  entered  on  the  record.  After  a  conviction  in  cord  of  the 
the  King's  Bench,  this  entry  is  made  on  the  plea  roll,  but  at  the  {^ent.  (*) 
Old  Bailey  Sessions  it  is  said  that  the  proceedings  are  brought  into 
the  King's  Bench,  placed  in  a  bag,  and  laid  aside,  (s)  This  record, 
ID  case  of  felony,  states  the  session  of  oyer  and  terminer — the  com- 
mission of  the  judges — the  presentment  by  the  oath  of  the  grand 
jurymen  by  name — the  indictment — the  award  of  the  capias  or 
process  to  bring  in  the  offender — the  delivery  of  the  indictment 
into  court — the  arraignment — the  plea — the  issue — fhe  award  of 
the  jury  process — the  verdict — the  asking  the  prisoner  why  sen- 
tence should  not  be  passed  on  him — and  the  judgment  of  deaA 
passed  by  the  judges,  (t)  The  record  in  the  King's  Bench  is  to  the 
same  effect,  (u)  In  this  record,  all  the  acts  of  the  court  ought  to 
be  stated  in  the  present  tense,  as  pracq[>tum  est^  not  praeceptum 
fuit;  but  the  acts  of  the  parties  themselves  may  be  properly  stated 
as  past,  (to)  And,  therefore,  if  it  state  that  the  sheriff  t0(M  com- 
manded, instead  of  is  commanded,  the  error  will  be  fatal,  {x)  It 
is  not  necessary,  however,  to  set  forth  at  lai^e  the  commission  on 
which  the  judges  proceeded lo  the  trial,  and  if  done,  minute  accu- 
racy will  not  be  requisite,  {y)  Nor  is  it  essential  that  any  issue  ' 
should  be  stated  as  having  been  joined  between,  the  crown  and  the 
defendant,  (z)  So  the  judges  need  not  be  shown  expressly  to  have 
been  ^'  assigned^  by  the  king,"  if  it  suiBciently  appears  that  they  [*731  J 
are  the  King's  justices;  for  their  authority  could  be  derived  from 
no  other  source  than  bis  pleasure,  (a)  And  where  several  de- 
fendants are  jointly  indicted,  and  a  special  verdict  only  as  to  one  of 
them  is  removed  by  certiorari,  there  will  be  no  occasion,  on  the 
record,  to  notice  any  others  than  the  one  as  to  whom  the  removal 

(/»)  2  Hale,  395.  (w)  1  Mod.  81.    Comberb.  358.    2 

Iq)  2  Hale,  395.  Saiind.  393.  n.    1  T.  B.  320. 

(r)  3  Inst  213,  4.    2  Hale,  395.  (x)  2  Saund.  393. 

(*;  Holt.  345.     1  Salk.  371.  (y)  4  Burr.  2085. 

(0  4  Bla.  Com.  Appx.  I.  to  IV.  11         (2)  8  Harg.  St.  Tr.  286, 7,    4  Burr. 
Kast,  509,  &c.    1  Ld.  Raym.  47,  8,      2085. 

^7.  (a)  4  Burr.  2085. 

(w)  11  East,  508. 

(•)  See  Form,  11  East,  509.    4  Bla.  Com,  Appx.  T. 
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has  been  made,  whether  they  were  acquitted  or  found  guilij.  {h) 
But  it  must  appear  that  the  defendant  was  in  court  at  the  time  of 
pronouncing  the  judgment,  or  the  whole  will  be  erroneous,  (c)  Bat, 
as  we  have  seen,  it  is  not  necessary  on  the  record  to  notice  the 
proclamation,  (d) 

When  an  inaictment  for  a  misdemeanour  has  been  removed  bj 
certiorari  into  the  crown  oiBce,  and  the  defendant  is  connctcd, 
judgment  is  signed  in  (he  office,  as  in  the  case  of  a  civil  action, 
and  the  award  is  ^'  quod  capialur.'^  {e)  This  is  merelj  in  the  na- 
ture of  an  interlocutory  judgment,  and  does  not  at  all  cooclude  the 
defendant  from  afterwards  moving  to  arrest  it.  (/)'  When  the 
defendant  is  absent  at  the  time  of  conviction,  and  the  oflfence  is 
only  finable,  the  proper  judgment  is  ^^  quod  capiatur,''  or  if  pie- 
sent,  and  does  not  pay  it,  ^^  ideo  committitur  gaols;"  for  the  fiist 
is  only  necessary  when  he  is  absent,  {g) 

In  cases  of  a  traverse  at  the  sessions,  a  record  is  also  made  by 
the  clerk  of  the  peace  comprising  a  complete  history  of  the  whole 
proceedings,  the  style  of  the  court,  the  indictment,  the  process  to 
compel  an  answer,  the  traverse  itself,  the  trial  by  the  jury,  their 
verdict,  the  judgment  of  the  court,  and  the  fine  assessed  by  the 
magistrates,  (h) 

If  any  part  of  the  .proceedings  be  stolen  or  bst,  the  de&cieney 
P722]    may  be  supplied  by  a  new  entry,  (i)    This  may  be*  done  by  the 
judges  from  the  paper  books,  as  they  have  always  power  over  their 
own  proceedings,  (k)    And,  therefore,  where  a  writ  of  error  was 
brought  in  the  house  of  Lords  upon  a  conviction  of  perjury,  for  the 
want  of  a  venire  which  had  been  lost,  the  House  ordered  a  new 
one  to  be  awarded,  (l)     So  if  the  postea  be  missing,  a  fresh  one 
may  be  drawn  from  the  notes  of  the  associate,  (m) 
Of  vacating      ]»  case  of  misdcmcanours  it  is  clear  the  court  may  vacate  the 
meA^afd  J^^S'^^'^^  passed,  before  it  becomes  matter  of  record,  and  may  mi- 
giving  an.  tigate  or  pass  another,  even  when  the  latter  is  more  severe,  (a) 
oiher.        And  the  justices  at  sessions  have  the  same  power  during  the 
session,  because  it  is  regarded  as  only  one  day;  but  thej  cannot 
do  it  at  any  subsequent  period,  unless  an  adjournment  be  entered 
on  the  roll,  (o)     And  no  court  can  make  any  alteration  when  once 
the  judgment  is  solemnly  entered  on  the  record;  but,  if  any  mate- 
rial defect  appear  on  the  face  of  it,  the  judgment  may  be  reversed 


{b)  4  Btirr.  2086.  (ib)  Fortes.  355. 

<c)  ILd.  Raym.  48,  267.  Ante,         (0  Andr.  13.  iii  notis.    1  Stn.140. 

695.  n.(l.) 

(J)  2  Ld.  Ravmond,  1459.  (m)  2  Stni.  1264.    1  Vent.  92.  S 

(0  2  purr.  801.  And  aee  Cro.  Car.  144.    Barnes^  II. 

CfJ  2  Burr.  801.  1  Salk.  47,  S3, 

(;)  Cro.  Car.  340,  1.  (n)   6  East,  32a    1  M.  St  S.  441 

(A)   Uick.  Seas.  155.    Sec  form,     Hawk.  b.  2.  c.  48.  8.20.    €k>iii.  D^g 

Post.  last  vol.  Indictment.  N. 

(t)  1  Stra.  140.    Fortes.  355.    Lil.  (o)  2  Salk.  60^    Bac.  Abr.  Court 

Eat.  523.    2  Stra.  833.  of  Sessions.  Dick.  Sess.  13,  4,  375,6- 
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by  writ  of  error,  (p)  So  the  court  of  King's  Bench  will  not  miti- 
gate, though  they  may  set  aside  a  fine  imposed  by  an  inferior 
court  on  the  removal  of  proceedings  by  certiorari  thither,  (q)  But 
the  defendant,  if  oppressed,  may  obtain  a  remedy  by  petition  to 
the  lords  commissioners  of  the  Treasury,  who  will  refer  it  to  lhe> 
Attorney  general,  and  if  his  report  be  favourable,  will  allow  such 
mitigation,  as  they  think  the  case  requires,  (r)  After  judgment 
for  a  libel  the  court  will  not,  on  the  motion  of  the  defendant,  make 
an  order  on  the  prosecutor  to  deliver  up  the  originals  of  the  libel- 
lous matter  to  be  retained  in  the  custody  of  an  officer.  {$) 


(p)  4  Mod.  395.  .  (r)  8  T.  R.  618.  n.  (d.) 

(y)  8  T.  R.  615.  (»)  2  East,  361. 


•N. 
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CHAPTER  XVII. 


OF  THE  CONSEQUENCES  OF  JUDGMENT  OF  DEATH, 
viz.  ATTAINDER,  FORFEITURE,  AND  CORRUPTION 
OF  BLOOD. 


ef  Aiuin-  When"^  seotence  has  been  pronounced  upon  a  criminal  for  a 
der  and      capital  offence,  he  is  immediately  by  operation  of  law  placed  in  a 
envies!      ^^^^  ^^  attainder,  (a)    Upon  an  outlawry,  also,  in  case  of  a  chaige 
r#723]   0^  felony,  the  same  consequences  arise  as  from  an  express  sen- 
tence, (6)  and  when  abjuration  was  allowed,  that  also  had  a  si- 
milar effect,  (c)    It  does  not  take  place  upon  conviction,  because 
there  is  still,  in  contemplation  of  law,  a  possibility  of  the  par^^s 
innocence;  something  may  even  yet  be  offered  in  arrest  of  jodg- 
mtni:  the  defendant  may  plead  a  pardon,  or  the  proceedings  may 
be  shown  to  be  erroneous;  and  though  the  strongest  presomptioa 
is  entertained  of  his  guilt,  he  mav  still  show  his  claim  to  indol- 
(*724]   gence  or  to  a  discharge,  (e)    And,*  therefore,  if  a  defendant  dies 
at  any  time  before  judgment  is  pronounced  against  him,  or  he  be 
outlawed,  he  will  not  be  attainted,  and  none  of  the  forfeitures  con- 
sequent on  attainder  will  ensue,  (f)    And,  therefore,  it  is  said 
that  even  if  a  man  die  fighting  in  open  rebellion  against  his  nu- 
jesty,  he  shall  not  be  attainted:  (g)  though  the  chief  justice,  who 
is  coroner  for  the  whole  of  England,  may  take  a  view  of  the  body, 
make  a  record  of  the  manner  of  his  death,  and  return  it  into  the 
King's  Bench,  by  which  his  lands  and  goods  will  be  forfeited,  (h) 


(a)  Co.  Lit.  390.  b.    4  Bla.  Com.  (e)4  BUl  Cora.  381. 

380.  r/JOo.  Lit.  390.  b.  n.  (3)    3  Inst 

(6)  Co.  Lit.  390.  b.    4  Bla.   Com.  13.    4  Rep.  ST.  b. 

380.    WillUms,  J.  Attainder.  (s)  Co.  Lit  390.  b.  n.  (n)    4  Bep. 

(c)   Co.  tit.  390.    3  P.  W.  57,  8.  47-  b. 

n.  B.  (A)  4  Rep.  ST.  Co.  Lit.  390.  b.  n.  3. 

(<0  4  Bla.  Com.  381. 
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Anciently  a  party  who,  instead  of  answering  stood  obstinately  mute, 
coold  not  be  attainted,  except  in  case  of  high  treason;  and  the 
lingering  death  of  penance  was,  therefore,  sometimes  endured  in 
order  to  prevent  the  forfeiture.  {%)  But  by  the  12  Gko.  IL  c.  20. 
this  barbarous  punishment  was  abolished,  and  at  the  same  time 
the  advantage  which  it  incidentally  produced  was  taken  away; 
for  standing  mute,  in  all  cases,  amounts  to  a  conviction,  and  sub- 
jects the  offender  to  all  the  same  consequences  which  a  judgment 
on  verdict  or  confession  entails,  (j)  Tliere  is  also  another  mode 
of  attainder,  which  has  been  sometimes  exerted  on  great  and  peril- 
ous occasions,  when  the  ordinary  mode  of  justice  would  not  ensure 
the  public  safety;  this  is  the  attainting  of  state  criminals  by  act  of 
parliament.  The  attainder  of  Sir  John  Fenwick  for  conspiring 
against  William  the  Third,  is  one  of  the  most  remarkable  instances 
of  the  kind  in  our  history;  but  just  before  he  was  tried  for  high 
treason,  the  act  had  been  passed  requiring  two  witnesses  to  every 
indictment  for  that  offence,  (k)  On  his  trial,  only  one  witness 
could  be  produced  against  him,  and,  therefore,  it  was  found  im- 
possible to  procure  a  conviction.  To  supply  this  defect  a  bill  of 
attainder  was  brought^  into  parliament,  which,  after  great  opposi-  p725] 
tion,  passed,  and  the  defendant  was  attainted  and  executed.  (I) 

The  word  attainder  is  derived  from  the  Latin  term  attinctus^  Meaning, 
sighifying  stained  or  pcihUed,  and  includes,  in  its  meaning,  all  *n^.<^*>- 
those  disabilities  which  flow  from  a  capital  sentence,  (m)  On  the  ^'{{^Q^der 
attainder,  the  defendant  is  disqualified  to  be  a  witness  in  any 
court;  (n)  he  can  bring  no  action,  nor  perform  any  of  the  legal 
functions  which  before  he  was  admitted  to  discharge;  (o)  he  is,  in 
short,  regarded  as  dead  in  law.  (p)  He  is  also  incapable  of 
making  any  will,  for  his  property  is  no  longer  at  his  own  dis- 
posal; (9)  though  there  is  this  difference  between  conviction  and 
judgment,  that  if  he  die  after  the  former,  but  before  the  latter,  he 
may  pass  his  real  estate,  but  not  his  personal  property,  because 
the  goods  and  chattels  are  forfeited  on  the  verdict  of  guilty,  but  the 
lands  are  not  divested  until  the  attainder,  {r)  But  a  party  attaint- 
ed, if  allowed  to  purchase  and  admitted  to  hold  a  copyhold  worth 
more  than  301.  is  competent  to  gain  a  settlement  by  forty  days'  un- 
opposed residence,  {s)  It  seems  too  that  he  may  purchase  lands 
though  he  cannot  retain  them,  (t)  and  have  them  conveyed  to  him- 


<9' 

n.(3) 


(»)  Co.  Lit.  391.  a.  4Bla.  Com.  336,  (0)  3  Inst.  213.    4  Bla.  Com.  380. 

Ante,  434^  Sec  Williams,  J.  Attainder.    1  Taunton, 

(j)  Ante,  428.  82.    2  Leach,  1006. 

(Jb)  7  &  8  W.  in.  c.  3.  8. 4.    Ante,  U)  3  Inst.  313.    4  Bla.  Com.  380. 

428.  Williams,  J.  Attainder. 

(/)  See  the  whole  of  the  proceed-  (9)  2  Hale,  305,  &c.    ToUer  on  Ex- 

ings  in  this  case  at  great  length,  5  ors.  11. 

Harg.  St.  Tr.  38  to  138.  (r)  Tol.  Ex.  11. 

(m)  Jac  Diet  Attainder.  4  Bla.  C.  (9)  15  East,  463.    6  T.  R.  lir    . 

380.  (0  Co.  Lit.  2.  b. 

(n)  Ante,  599. 
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self  and  ^is  heirs,  though  he  can  have  no  heir  to  succeed  him.  («) 
And  it  is  to  be  observed  that  this  situation  of  civiliter  mortuus  is 
never  allowed  to  proteot  him  from  the  claims  of  private  individuals 
or  the  necessities  of  public  justice;  so  that  though  he  can  bring  no 
action  against  another,  he  may  be  sued,  and  execution  may  be 
taken  out  against  him.  (to)     It  is  true  the  circumstances  of  his 

[^736]  being  thus  charged*  at  the  suit  of  a  creditor  will  not  prevent  the 
crown  from  putting  the  sentence  of  death  into  effect;  but  if  be  be 
subsequently  pardoned,  the  former  will  retain  bis  rights  over  his 
person,  (a;)  And  we  have  seen  that  he  is,  in  no  case,  allowed  to 
plead  autrefois  attaint,  except  when  any  future  prosecution  would 
be  superfluous  and  of  no  avail,  {y)  He  may  therefore  be  indicted 
of  treason  after  a  conviction  of  felony,  because  the  punishment  on 
the  former  is  more  severe  and  the  forfeiture  more  extensive,  (z) 
Ai^d  where  he  is  concerned  in  another  crime  as  principal,  he  may 
be  tried  in  order  to  enable  the  court  to  sentence  the  accessaries;  (a) 
or  he  may  be  compelled  to  answer  to  former  robberies,  in  order  to 
restore  the  goods  to  the  parties  injured,  under  the  statute,  (i) 
And  if  he  commits  any  outrage  while  under  sentence  of  death,  he 
may  be  prosecuted  for  it  after  the  attainder  has  been  reversed,  or 
a  pardon  been  granted,  (c)  But  he  cannot  be  allowed  to  petition 
the  chancellor  to  supersede  a  commission  of  bankrupt  issued  against 
him,  whether  the  attainder  arose  directly  out  of  the  proceedings, 
or  from  any  distinct  transaction,  {d) 

On  the  other  hand,  the  person  of  an  attainted  felon  is  still  under 
the  protection  of  the  law,  (e)  and  therefore  the  position  of  Black- 
stone,  ^^  that  the  law  takes  no  further  care  of  him  than  barely  to  see 
him  executed,"  (/)  must  be  taken  with  some  allowance.  To  kill 
him  without  warrant  is  murder,  and  subjects  the  offender  to  a  pro- 
secution by  the  crown  or  an  appeal  at  the  suit  of  the  widow,  (g) 
The  heir,  indeed,  could  maintain  no  appeal,  because  all  relation- 

[*737]  ship  founded  on  consanguinity  is  dissolved*  by  the  attainder,  but 
•  that  which  arises  from  the  matrimonial  contract  can  cease  only 
with  existence,  (h)  If  a  rape  were  committed  on  a  woman  under 
sentence  of  death,  or  a  wanton  attack  made  on  the  person  of  a 
felon,  there  can  be  no  doubt  that  the  party  offending  would  be 
liable  to  public  justice;  and,  after  a  pardon,  a  person  injured  while 
under  attainder  might  support  an  action  in  his  own  name  to  recover 
damages,  (i) 

(i/)  Co.  Lit.  2.  b.  Hawk.  b.  2.  c.  36.  s.  6. 

(w)  Fost.  61.     1  Wib.  2ir.    1  nia.  (6)  21  lien.  VIJI.  c.  11.    2  Hale, 

Rep.  31.    2Stra.  873.   2  Anders.  38,  252. 

46.    Crb.  Eliz.  516.     15  East,  465.  ;     (c)  Post.  61. 

(x)  Fost.  61,  63.  (d)  I  Taunt.  82.    2  Uach,  1006. 

(y)  Ante  464.    4  Bla.  Com.  336.  (e)  Fost  63. 

Co.  Lh.  390,  b.  n.  2.  (/)  4  Bla.  Com.  380. 

(x)  3  Inst.  213.  Poph.  107.  2  Hale,  h)  Fost,  63. 

252.    Hawk.  b.  2.  c.  36.  s.  4.  (A)  Fost.  63. 

(a)  Poph.  107.    4  Bla.  Com.  337.  (/)  Fost.  63. 
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The  conseqiunces  of  attainder  are  forfeiture  aDd  corruption  of 
blood,  iwbich  we  must  now  proceed  to  consider. 

The  law  of/orfetdire,  in  criminal  cases,  is  of  very  ancient  origin,  of  fort'ci- 
and  seems  to  have  been  interwoven  with  the  first  elements  of  our  an-  turc. 
cient  jurisprudence.    Unlike  many  of  our  ancient  usages,  it  was  not 
derived  from  the  feudal  system,  but  was  practised  by  our  Saxon 
ancestors,  and.  formed  a  part  of  the  old  Scandinavian  constitu- 
tion. (Jk)     At  common  law,  therefore,  all  lands  of  inheritance  when  real 
whereof  the  offender  was  seised  in  his  own  right,  and  all  rights  of  F^^^!*^^ 
entry  to  lands  in  the  possession  of  a  wrongdoer,  are  forfeited  to  the 
crown  upon  an  attainder  of  high  treason,  whether  they  are  fee 
simple  or  fee  tail,  to  be  vested  absolutely  and  for  ever  in  the 
crowo.  (1)    And  the  lands  thus  forfeited  are  immediately  vested 
in  his  majesty  without  any  office,  because,  as  the  blood  of  the  felon 
is  corrupted,  the  freehold  must  not  remain  in  abeyance;  (m)  though 
it  seems  that,  at  common  law,  this  did  not  actually  occur  till  the 
death  of  the  traitor  by  whom  they  were  formerly  possessed,  (n) 
His  wife  also  loses  her  dower,  (o)  but  the  traitor  does  not  forfeit 
lands  be  holds  in  another's  right,  as*  that  of  the  church,  (p)  or  in    [^fSS] 
that  of  his  wife;  [q)  nor,  at  common  law,  did  he  forfeit  a  use  or 
lands  hplden  in  trust  for  him  by  another,  (r)  unless  it  were  frau- 
dulently conveyed  with  intention  to  avoid  a  forfeiture,  (s)    And  it 
seems  to  be  agreed  that  no  right  of  action  to  lands  of  inheritance 
could  ever  be  lost,  (t)  or  any  right  of  entry  into  lands  in  the  pos- 
session of  a  tenant  holding  under  a  lawful  title,  (u)    But  it  is  said 
that  the  inheritance  of  this  kind  not  lying  in  tenure,  as  fairs, 
markets,  warrens,  corodies,  rentcharge,  commons,  &c.  are  for- 
feited to  the  king  on  an  attainder  of  high  treason;  and,  on  sentence 
of  death  for  felony,  their  profits  will  immediately  belong  to  the 
crown  during  the  offender's  life,  and  the  inheritance  be  eitinguished 
at  his  death;  for  it  cannot  escheat  because  it  lies  not  in  tenure, 
nor  can  it  descend  because  the  blood  is  corrupted,  (w)  It  appears 
not  to  be  a  settled  point  whether  a  cestui  qui  trust  loses  his  estate 


(k)  4  Bla.  Com.  383. 

(/)  I  Cniise,  51,  2.  Co.  Lit.  8.  a. 
392.  b.  3  fnst.  19.  1  Hale,  240, 359. 
3  Co.  2,  3.  'Hawk.  b.  2.  c.  49.  s.  1. 
Com.  Dig.  Forfeiture,  B.  1.  4  Bla. 
Com.  381.  Bac.  Abr.  Forfeiture,  A. 
Burn,  J.  Forfeiture,  I.  Williams,  J. 
Attainder. 

(m)  4  Co.  58.  1  Leon.  21.  1  Hale, 
242.  Hawk.  b.  2.  c.  49.  s.  1.  Bac. 
Abr.  Forfeiture,  A. 

(n)  Co.  Lit. 2.  1  I^on.  21.  1  Hale, 
242.  Hawk.  b.  2.c.  49.  s.  2.  Bac.  Abr. 
Forfeiture. 

(o)  1  Cruise,  172. 

Ip)  Slaundf.  P.X.  187.  b.  dm. 
Dig.  Forfeiture,  B.l. 


ii 


'q)  Id.  ibid.  • 

V)  12  Co.  Z  Hard.  495.  1  Sid. 
26u.  Hawk.  b.  2.  c.  49.  s.  5.  Com. 
Dig.  Forfeiture,  B.  1.  Bac.  Abr.  For- 
feiture*, A.  ace.     Hard.  405.  dub. 

(*)  2  Rol.  Abr.  34.  Hawk.  b.  2.  c. 
49.  8.  5.     Bac.  Abr.  Forfeiture,  A. 

(/)  3  Co.  2,  3.  2  Hale,  242,  3. 
Hawk.  b.  2.  c.  49.  s.  5.  Com.  Di^;. 
Forfeiture,  B.  1.  Bac.  Abr.  Forfeilure, 
A. 

(w)  3  Co. 2,  3.  3  Inst.  19.  Hawk, 
b.  2.  c.  49. 8.  5.  Com.  Dig.  Forfrittire, 
B.  1.     Bac.  Abr.  Forfeiture,  A. 

(w)  3  Inst,  19,  21.  H:«wk.  b.  2.  c. 
49.  s  4.    Bac,  Abr.  Forfeiture,  A. 
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by  the  attainder  of  the  trustee,  (x)  It  is  held,  however,  that  in 
case  of  the  attainder  of  a  mortgagor,  the  mortgagee  shall  hold  till 
the  crown  thinks  fit  to  redeem,  for  the  court  will  not  decree  afore- 
closure  against  his  majestj.  (y) 

All  copyhold  estates  are  forfeited  to  the  Lord  and  not  to  the 
King,  unless  there  is  some  act  of  parliament  or  express  custom  to 
the  contrary,  (z)    For  the  lord  having  the  paramount  interest,  Id 

[^29]  contemplation  of  law,  cannot  be*  made  to  lose  his  right  on  Ae 
ground  of  the  tenant's  attainder;  and  as  the  blood  is  corrupted  so 
that  he  can  have  no  heir,  the  land  naturally  escheats  to  the  lord 
as  on  default  of  issue.  From  this  view  of  the  subject  it  follows 
that  the  forfeiture  does  not  accrue  to  him  upon  mere  coDviction, 
but  only  on  complete  attainder,  (a)  But  perhaps  it  might  be 
otherwise  by  special  custom.  (6)  And  it  has  been  holden  that  if 
a  surrender  or  a  copyhold  is  made  to  a  party  who  is  execoted 
before  admittance,  the  land  will  not  escheat  to  the  lord,  bat  return 
to  the  surrenderor,  and  descend  to  his  successors,  (c) 

In  case  of  felony  and  {ietit  treason,  the  forfeiture  differs  froiD 
that  in  high  treason,  both  as  to  extent  and  the  party  who  receives 
the  benefit.  At  common  law,  and  still  where  there  is  no  provision  to 
the  contrary,  the  ofi*ender  forfeits  all  his  chattel  interests  absolutely, 
the  profits  of  all  estates  of  freehold  during  his  life;  and,  after  Ins 
death,  all  his  real  estate  in  fee  simple  and  copyhold,  but  not  in  fee 
tail,  {d)  The  profits  of  an  estate  tail  or  for  life,  go  to  the  kiog,  (e) 
but  estates  of  inheritance  accrue  to  the  lord  and  not  to  his  majes- 
ty, (/)  in  which  case  the  dower  or  free  bounty  of  the  wife  is  not 
forfeited,  (g)  Before,  however,  the  latter  can  enter  into  the  enjoy- 
ment of  the  lands,  the  king,  at  common  law,  had  a  right  to  waste 
them  by  pulling  down  the  houses,  extirpating  the  gardens,  plough- 
ing the  meadows,  and  cutting  down  the  woods,  {h)    This  was 

[^SO]  done  professedly  to  strike  terror  into*  the  mind  of  those  who  might 
see,  in  the  devastation  before  them,  the  punishment  of  crime;  hot 
as  it  was  found  highly  detrimental  to  the  public  interests,  it  was 
agreed  in  the  reign  of  Henry  the  First,  that  the  king  should  have 
the  profits  of  the  lands  for  a  year  Bnd  a  day,  instead  of  that  destruc- 


(x)  1  Cruise,  500.  Fonb.  Tr.  Eq. 
b.  2.  c.  7.  s.  1.  Gilb.  N.  &  T.  by  Sug- 
den,  10.  ace.  Com.  Dig.  Forfeiture, 
B.  1  cont. 

(y)  Bridgm.  Ind.  Trea«on.  2  Alk. 
223. 

(x)  1  Cmise,  361,  2.  Hard.  434. 
2  Ventr.  39.  Com.  Dig.  Copyhold, 
M.  1. 

(a)  2  Vent.  38.  1  Lev.  263.  Com. 
Dig.  Copyhold,  M.  1  Hawk.  b.  2.  c. 
49.  8.  7. 

(*)  2  Vent.  38.  Com.  Dig.  Copy- 
bold,  M.  1. 

(c)  2  Wils.  13.    Hawk.  b.  2.c.  49. 


8.  7.  n.  (1 ) 

(rf)  1  Cruise,  52,  361,  2.  Co.  Lit. 
41.  a.  390.  b.  Com.  Dig.  Forfeiture, 
B.  3.  4  Bla.  Com.  385.  Bum,  I  ¥of 
feiture,  I.    Williams,  J.  Attainder. 

(e)  3  Inst  19.    Hawk.  b.  2.  c  49.  i 

C/J  3  Inst.  19.  Bac.  Abr.  Forfch 
tuue,A.  4  Bla.  Com.  386.  1  Cruise, 
361,2. 

(g)  1  Cruise,  210,  335. 

(A)  Co.  Lit.  294.  b.  4  Co.  13*.  b. 
2  Inst.  37.  4  Bla.  Com.  385.  B>t 
Abr.  Forfeiture,  A.  Burn,  J.  For- 
feiture, L    Williams,  J.  Attainder, 
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lion  which  he  was  otherwise  at  liberty  to  commit  (t)  Hence  the 
crown  claimed  the  year  and  day  in  addition  to  the  waste.  This  seems 
to  be  countenanced  by  the  17  Edw.  II.  de  prerogativa  regis,  which 
speaks  of  the  year,  day,  and  waste,  as  belonging  to  the  crown. 
But  it  is  expressly  directed  bv  magna  charta,  that  the  king  shall 
restore  the  lands  at  the  end  of  the  year  and  day,  to  the  lord,  with- 
out any  mention  of  devastation.  And  this  seems,  according  to  the 
older  authorities,  to  be  the  true  construction;  (fc)  though  later 
writers  have  contended  that  the  king  always  possessed  and  still  re- 
tains a  right  to  the  waste  in  addition  to  his  enjoyment  of  the  pro- 
fits. {I)  This  right  of  the  crown  is  now  usually  compounded  for 
by  a  pecuhiary  recompense,  (m)  The  profits  of  latids  during  life 
are  forfeited  upon  conviction  of  misprision  of  treason,  (n)  and  strik- 
ing in  any  of  the  superior  courts  of  justice,  (o) 

Personal  property  is,  in  fact,  forfeited  to  the  crown,  on  every  Foifeitnra 
conviction  of  treason,  petit  treason,  or  felony,  whether  clergyable  <^P«"onal 
or  otherwise,  (p)  self  murder  or  felo  de  se,  (q)  standing  mute,  and  ^^^^^  ^' 
the  crime  of  striking  in  a  court  of  superior  jurisdiction,  ^r)    So  also 
upon  a  coroner's  inquest  taken  on  a  view  of  a  dead  boay,  and  find- 
ing that*  the  party  when  living  was  guilty  of  a  crime  which  works   [*731] 
a  forfeiture,  and  that  he  fled  for  the  same,  his  goods  and  chattels 
will  be  forfeited,  {s)    And  where  a  coroner  cannot  have  a  view  of 
the  body,  it  is  said  that  the  crovm  may  obtain  the  effects  by  a  pre- 
sentment, (t)    It  is  also  holden  thai  the  goods  and  chatttels  of  an 
offender  will  be  forfeited  on  the  judgment  of  any  tribunal  competent 
to  have  tried  the  crime,  that  when  apprehended  on  a  charge  of 
treaj9on  or  felony,  he  fled  from  or  resisted  those  by  whom  he  was 
taken,  and  was  at  last  killed  in  the  attempt  to  secure  him.  («) 

A  forfeiture  of  goods  and  chattels  is  also  incurred,  then  the  jury, 
on  an  indictment  of  any  capital  offence,  acquit  the  prisoner  of  the 
principal  charge,  but  find  that  he  fled;  into  which,  we  have  seen, 
they  are  charged  to  inquire;  (10)  the  reason  of  which  practice  was, 
that  it  was  thought  an  insult  to  public  justice  to  elude  and  fly  from 
its  inquiries.    And  it  has  been  said  that  the  law  is  the  same  upon 


(i)  2  Inst  37.  Ha«rk.  b.  3.  c.  49. 8. 
8. 

(k)  3  Inst.  36,  37.  and  old  writers 
there  referred  to. 

(/)  Hawk.  b.  2.  c.  49.  a.  8.  n.  Bac. 
Abr.  Forfeiture,  A. 

(m)4Bia.Com.386. 

(n)  3  Inst.  218.    4  Bla.  Com.  386. 

(0)  3  Inat.  218,  141.  4  Bla.  Com. 
386. 

(p)  Co.  Ut.  41.  a.  12  Co.  131.  b. 
5  Co.  109, 110.  Hawk.  b.  2.  c.  49.  8. 
13.  Com.  Dig.  Forfeiture,  B.  3.  Bac. 
Abr.  Forfeiture,  B.  4  Bla.  Com.  386, 
7.    Williatns,  J.  Attainder. 

(9)  f  Co,  109, 10.    Bac.  Abr.  For- 


feiture,  B.  4  Bla.  Com.  387.  Wil- 
liams, J.  Attainder. 

(r)  4  Bla.  Com.  387.  WUliams,  J. 
Attainder. 

{a)  Keilw.  68.  a.  2  Dyer,  238.  b. 
5  Co.  109.  Hawk.  b.  2.  c.  49  s.  14. 
Bac.  Abr.  Forfeiture,  B. 

(0  S  Co.  110.  Bac.  Abr.  Forfei- 
ture,  B. 

(«)  5  Co.  109.  b.  Plowd.  260.  3 
Inst.  227.  Hawk.  b.  2.  c  49.  a.  16. 
Bac.  Abr.  Forfeiture,  B. 

(»)5Co.ll0.  Keilw.  68.  Hawk, 
b.  2.  c.  49.  8. 14.  Bac  Abr.  Forfei- 
ture, B.  4  Bis.  Com.  387.  Williuna^ 
J.  Attainder 


504 


or  roiraiTim< 


an  acj]ui(ta1  of  petit  larceny,  (x)  though  this  would  be  rather  aiiiga- 
lar,  as  it  has  been  laid  down  by  great  authority,  that  this  conse- 
quence does  not  follow  when  the  defendant  is  found  guilty  of  the 
offence,  (y)  It  is,  however,  certain  that  the  finding  of  the  fli|^t  is, 
at  all  times,  traversable,  except  when  it  is  given  by  the  corcmer's 
inquest,  (z)  And  the  particulars  of  the  go(^s  are  always  liable  to 
a  traverse,  (a)     Since,  indeed,  personal  property  has  become  of 

[*7S2]  so  much  importanfse,  and  frequently*^  amounts  to  s6  considerable 
a  value,  the  courts  have  considered  its  forfeiture  as  too  severe  a 
punishment  for  the  mere  natural  inclination  of  man  to  preserve  his 
freedom;  in  modem  practice,  therefore,  the  jury  never  find  a  flight, 
the  inquiry  has  sunk  into  an  empty  form,  and  no  goods  are  in  sudi 
a  case  forfeited.  (6) 

The  last  cause  of  forfeiting  goods  to  which  we  need  here  allode, 
is  the  default  of  a  defendant  for  not  appearing  on  the  exigent,  in 
case  of  felony  or  treason,  (c)  It  has  also  been  said,  that  the  same 
consequence  arises  where  the  charge  amounts  to  petit  larceny,  (d) 
It  is  clear  that  property  thus  forfeited,  will  not  be  restored  by  the 
defendant's  subsequent  appearance  and  acquittal,  (e)  Bat,  on  the 
other  hand,  it  is  agreed  that  it  is  saved  by  the  reversal  of  the  award 
of  exigent,  whether  for  any  matter  of  form  or  of  substance.  (/) 

In  the  liability  to  this  forfeiture  every  description  of  personal 
property  is  included,  (g)  Choses  in  action  and  possession  are  con- 
fiscated alike  to  the  crown;  and  bonds  or  leases  made  in  trust  for 
the  defendant,  and  in  which  he  is  beneficially  interested,  are  sob- 
ject  to  the  same  seizure,  as  much  as  if  he  were  legally  concerned 
or  had  them  in  his  own  possession,  (h)  Any  conveyance  also  of 
his  property,  or  trust  of  a  term  granted  by  him  to  his  own  use  for 
the  benefit  of  his  family,  will  be  taken  if  made  in  fraudulent  anti- 
cipation of  the  forfeiture,  (t)    But  no  such  grant  is  forfeitable  if  it 

P733]  be  made  boni  fide,  any  further  than*  it  is  for  his  own  benefit,  and 
this  will  always  be  presumed  until  the  contrary  appear,  (fc)  And 
property  which  he  holds  as  the  personal  representative  of  another, 
is  not  liable  to  be  taken  with  nis  own;  {I)  nor  is  the  power  of 


(w)  Hawk.  b.  3.  c.  49.  8.  14.  Bac 
Abr.  Forfeiture,  B.  4  Bla.  Com.  387. 
Williams,  J.  Attainder. 

(y)  Co.  Lit  41.  Com.  Dig.  For- 
feiture, B.  3. 

(s)  1  Hale,  362.  2  Hale,  301. 
Hawk.  b.  2.  c.  49.  8. 14.  Bac.  Abr. 
Forfeiture,  B. 

(a)  Hawk.  b.  2.  c.  49.  8. 14. 

(6)  Hawk.  b.  2.  c.  49.  s.  14.  Bac. 
Abr.  Forfeiture,  B.    4  Bla.  CoTn.38r. . 

(c)  5  Co.  110, 1.  1  RoL  Abr.  793. 
Finch,  352.  Ante,  365,  as  to  Process 
of  Outlawry.    Hawk.  b.  2.  c.  49.  s.  15. 

"d)  Hawk.  b.  2.  c.  49.  s.  15. 
e)  Hawk.  b.  2.  c.  49.  s.  15. 
)  5  Co.  110,  1.    Hawk.  b.  2.  c. 


49. 8. 15.    Ante,  365,  kc.  Process  to 
Outlawiy. 

(£r)  Co.  Lit.  391:  a.  Noy,  155.  Hawk. 
b.  2.  c.  49.  8. 9.  Com.  TMg.  Foifeitare* 
B.  3.    Bac  Abr.  Foifeiturej  B. 

m  Hob.  214.  Cro.  Jac.  S12.  3. 
Hawk.  b.  2.  c.  49.  s.  10.  Baa  Aiir. 
Forfeiture,  B. 

(i)  2  Keb.  564,  608^  644  773.  1 
Lev.  279.  1  Mod.  16.  1  Vent.  128. 
Hard.  465.  1  Anders.  294  Hawk. 
b.  2.  c.  49.  8.  11.  Bac.  Abr.  Forfei- 
ture, B.    4  Bla.  C.  387,  8. 

(k)  Id.  ibid. 

(/)  Hawk.  b.  2.  c.  49.  s.  9. 
Abr.  FoH^tttre,B. 
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revocation  of  fhe  trust  of  a  settlement  reserved  to  the  grantor,  if  it 
depend  on  some  personal  act  to  be  done  by  himself,  as  making  a 
deed  or  revocation  under  his  hand  and  seal,  (m) 

Such  is  the  summary  of  the  rules  relating  to  forfeiture,  as  they  Forfeiture 
stood  at  common  law,  and  such  they  still  remain  except  where  ^^^^^^^^ 
they  have  been  affected  by  particular  legislative  provisions.  The  utes 
26  Hen.  VIII.  c.  IS.  and  33  Hen.  VJII.  c.  20.  seem  merely  to 
confirm  the  forfeiture  as  it  stood  at  common  law,  and  more  accu- 
rately to  ascertain  the  right  of  the  crown  on  an  attainder  of  treason. 
Neither  of  these  statutes  are  repealed  by  1  M.  sess.  1.  c.  1.  which 
enacts,  ^^  that  no  pains  of  death,  penalty  or  forfeiture  shall  enure  to 
any  offender  for  the  doing  any  treason,  petit  treason,  or  misprision 
of  treason,  other  than  such  as  be  within  the  statute  25  Edw.  III. 
St.  5.  c.  2,  ordained  and  provided;^'  for  the  words  "  other  than 
such^^  have  been  rightly  construed  to  refer  to  kinds  of  treason,  and 
not  to  the  penalties  and  forfeitures  incidentally  mentioned  in  the 
first  part  of  the  section,  (n)  But  treasons  relating  to  the  coin,  be- 
longing to  a  different  class  of  offences  to  those  which  strike  at  the 
root  of  society  and  government,  have  been  distinguished  from  them 
by  the  legislature  in  respect  of  the  forfeiture,  they  produce,  (o)  It 
is  provided  by  the  several  acts,  constituting  offences  of  this  species 
and  degree,  that  they  shall  work  no  corruption  of  blood,  (p)  and 
that  the  wife  shall  not  lose  her  dower.""^  (q)  Clipping,  washing,  ['*^734] 
and  rounding  coin,  aswell  as  diminishing  and  impairing  it,  (r)  are 
not  only  exempted  from  the  corruption  of  blood,  but  from  the  for- 
feiture of  lands  to  the  posterity  of  the  offenders;  but  the  treasons 
of  this  kind,  subsequently  created^  favour  only  the  dower  and  cor^ 
ruption  of  blood,  and  leave  the  forfeiture  as  at  common  law.  (s) 
For  the  better  understanding  of  this  distinction,  it  may  be  proper 
to  observe  that  where  a  statute  saves  the  corruption  of  blood  in 
case  of  high  treason^  it  does  not  affect  the  forfeiture  of  lands,  because 
the  latter  is  a  distinct  right  of  the  crown,  independent  of  the  for- 
mer; {t)  but  where  the  blood  is  preserved,  in  all  its  hereditable 
qualities  by  an  act  respecting  /efeny,  the  forfeiture  is  effectually 
prevented  because  the  land  of  a  felon  only  escheats  to  the  lord  for 
default  of  an  heir  capable  of  deriving  it  from  him,  and  not  as  a 
punishment  of  the  offence,  (u) 

An  attempt  was  made  in  the  reign  of  Queen  Anne  to  abolish  al- 

(m)  2  Keb.  564,  608,  644,  772.    1  (9)  5  Eliz.  c  11. 

Lev.  379.    1  Mod.  16.    1  Vent.  128.  (r)  18  Eliz.  c.  1. 

Hawk.  b.  2.  c.  49.  s.  12.    Bac   Abr.  (^  B  &  9  W.  &  M.  c.  26.    15  Geo. 

Forfeiture,  B.  II.  c  28. 

(n)  3  Inst.  19.    Hawk.  b.  2.  c.  29.  (0  1  Salk,  85.     Hawk.  b.  2.  c.  49. 

».  21.    Bac.  Abr.  Forfeiture,  C  s.  29.    Bac.  Abr.  Forfeiture,  C. 

(0 )  5  Eliz.  c.  11.  s.  2.    18  Eliz.  c.  1.  <r/)  1  Salk.  85.    3  Inst.  47.    Hawk. 

8.  2.    8  &  9  W.  8c  M.  c.  26.  s.  8.    15  b.  2.  c.  49.  s.  29.    Bac.  Abr.  Forfeit- 

Geo.  II.  c.  28.  s.  4.  ure,  B. 

(;»)Id.ibid. 
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together  the  forfeiture  of  lands  after  death,  and  the  corruption  of 
blood  iu  casesof  high  treason;  and  by  the  7th  Ann.  c.  21.  it  was 
actually  provided  that  those  consequences  should  cease  on  the  death 
of  the  pretender.  However,  before  that  event  occurred,  the  17 
Geo.  II.  c.  39.  postponed  the  abolition  until  the  death  of  the  sons 
of  the  pretender  should  have  relieved  the  government  from  all  ap- 
prehensions of  a  rebellion;  and  by  the  39  Geo.  III.  c.  93.  the  ex- 
pectancy is  entirely  removed,  and  the  law  firmly  established  on  its 
original  foundations.  It  would,  indeed,  have  been  a  singular  ano- 
^  nialy  iu  legislation  if  high  treason  had  thus  been  privileged,  while 

felony  remained  subject  to  the  old  confiscations  with  which  both 
[*735j    vvere  originally  visited.     A  more  consistent  and  wise  provision^ 
has  recently  taken  the  reverse,  and  the  natural  order,  of  relaxation 
and  indulgence.     The  54  Geo.  III.  c.  45.  has  abolished  both  the 
corruption  of  blood  and  the  forfeiture  of  lands  after  death,  in  every 
case  except  treason,  petit  treason,  and  murder,  which  still  remain 
as  at  common  law.     So  that,  at  the  present  day,  on  attainder  of  or- 
dinary felony,  the  criminal  forfeits  only  his  goods  and  chattels,  and 
the  profits  of  land  during  life,  while  his  real  estate  comes,  in  the 
ordinary  channel  of  descent,  to  his  heir,  who  is  thus  also  restored 
to  a  full  capacity  to  inherit. 
To  what         Xhe  forfeiture  of  lands  in  cases  of  treason,  petit  treason  and 
for^iture    *^"''^'^r?  reverts  back  to  the  time  when  the  offence  was  committed, 
relates.       SO  as  to  avoid  all  alienations  subsequently  made  to  parties^  however 
innocent,  (ic)     But  the  me^ne  profits  of  the  lands  will  not  be  for- 
feited, except  from  the  time  of  actual  attainder,  {x)     It  is,  there- 
fore, material,  at  least  in  indictments  for  treason,  to  lay  the  proper 
day  in  the  indictment  on  which  the  crime  was  perpetrated,  as  to 
that  day  the  forfeiture  of  the  lands  will  have  relation,  (y)  unless 
the  jury  specifically  find  the  facts  to  have  occurred  on  another,  {z) 
The  forfeiture  of  goods  and  chattels,  when  the  party  is  convicted, 
relates  to  the  time  of  conviction  and  not  to  the  period  of  guilt,  {a) 
So  on'the  finding  of  flight  upon  an  acquittal,  those  things  only  are 
taken  that  belong  to  the  felon  at  the  time  the  inquisition  is  re- 
[*736]    corded.  (6)     It  has  been  said,*  indeed,  that  the  personal  estate  of 
an  individual  who  is  felo  de  se,  or  who  has  been  killed  in  resisting 
the  attempts  of  justice,  is  forfeited  to  the  crown  from  the  moment 
of  the  fact,  and  vested  in  the  king  before  the  inquisition;  (c)  but 


(w)  Plowd.  488.  8  Co.  170.  Co, 
Lit.  390,  b.  1  Hale,  360,  1,  2.  Hawk, 
b.  2  c.  49  s.  30.  Com.  Diic-  ForR-it- 
vne,  B  6.  BiiC.  Abr.  Forfcilurc,  1). 
4Bla  Com  381,  386,  7. 

(.r)  Co.  Lit.  390.  b.  8  Co.  170. 
Plowd.  488,  Huwk.  b,  2.  c.  49.  s.  32. 
Com,  D'g  ForfeiUire,  li.  6.  Rac. 
Abr.  Forfeiture.  1). 

(y)  Ante,  225.  1  Hale,  361.  3 
Inst.  350.     Buo.   Abr.  ForriiUirc,  D. 

(r)  1  Hale,  561.     2  In:,!,  318.  Bac. 


Ahr  F'orfcitiire,  I). 

(a)  I  Hale,  362.  Co.  Lit.  391. 
Hawk.  b.  2.  c.  49.  s.30.  Com,  Dig. 
Forfeitore,  B.  6.  Bac  Abr.  Forfeit* 
urts  I).    4  Bla.  C.  387. 

(6)  Stauiul.  192.  a.  1  Hale,  362. 
llawlv.  8.  2.  c.  49.  s.  33.  Com.  Dig. 
Forfeiture,  B.  6.  Bac.  Abr.  Forfeit- 
m*c,  B. 

(0  1  Lev.  8.  1  Hale,  362.  Hawk. 
b.  2.  c.  49  s.  30.  Com.  Dig.  For- 
feiture, B.  6.  Bac.  Abr.  Forfeiture,  D. 


OF  FORFEITURE. 


507 


the  better  opinion  scenes  to  be  that,  at  least,  in  the  former  case,  the 
goods  are  not  forfeited  till  after  the  finding  of  the  inquest,  (d)  On 
an  appeal,  indeed,  every  forfeiture,  whether  of  personals  or  re^ty 
relates  to  the  time  of  judgment,  because  in  the  writ  on  which  that 
proceeding  is  grounded,  no  mention  is  made  of  time,  and  conse- 
quently nothing  appears'  on  the  record  to  fix  the  date  of  the  fe- 
lony, (c)  It  does  not  seem  to  be  settled  at  what  period  the  for- 
feiture relates  on  a  conviction  upon  the  statutes  of  praemunire;  (/) 
nor  is  it  of  much  practical  importance,  as  those  provisions  have 
long  been  obsolete.  There  is  also  a  material  distinction  between 
treason  and  felony  with  respect  to  the  time  when  the  forfeiture  ac- 
tually t^kes  effect.  In  the  former  case,  there  m  no  forfeiture  until 
attainder,  in  the  latter  it  takes  place  immediately  on  conviction,  (g) 
And  therefore  it  is  that  we  have  seen  the  allowance  of  clergy  does 
not  restore  the  goods  which  are  already  vested  in  the  crown;  {h) 
but  if  a  party  convicted  of  high  treason  were  pardoned  before  sen- 
tence, all  his  property  would  be  secured  from  confiscation. 

By  the  1  Rich.  III.  c.  3.  the  sheriff  and  of  her  officers  are  pre-  What  to 
eluded  from  seizing  the  goods  of  a  party  arrested  or  imprisoned  for  ^?  ?°  u^ 
treason  or  felony  until  his  attainder  or  conviction.     This  act  is  said  goods  of  a 
to  be  only  in  affirmance  of  the  common  law,  (i)  and  extends  to  felon,  and 
money  as  well  as  specific  chattels,  (fc)     It  iseems,  however,  that  when  he 
the  goods  may  he  appraised  or  inventoried  after  indictment  found  f^^^  sell 
in  order  that  no  sequestration  or  collusive  transfer  may  defeat  the  them, 
crown  of  the  forfeiture.  (I)     This,  indeed,  does  not  extend  to  a  re-    [*737] 
raoval,  and  it  is  clear  thai  the  party  indicted  may  sell  any  of  them 
for  his  own  support  in  prison,  or  that  of  his  family,  or  to  assist  him 
in  preparing  for  his  defence  on  the  trial,  (m)     But  a  fraudulent 
conveyance  without  consideration,  as  a  bill  of  sale  to  a  felon's  son, 
will  be  void,  because,  as  the  owner  might,  if  acquitted,  have  re- 
covered them  back  himself,  so,  if  convicted,  the  transfer  will  not 
avail  against  his  majesty,  (n)    And  though  the  property  cannot  be 
touched  before,  it  is  certain  that  it  may  be  seized  as  soon  as  the 
forfeiture  is  completed,  (o)     It  seems,  too,  the  whole  township  is 
answerable  to  the  king  for  their  production,  and  are  therefore  em- 


((l)  1  Sid.  150.  1  Suund.  362  n.  (1.) 

(e)  Co.  Lit.  390.  b.  31.  a.  Com. 
Dij?.  Forfeiture,  B.  6. 

(/)  Cro.  Car.  172.  Sir  Wm.  Jon. 
217.  Hawk.  b.  2.  c.  49.  s.  31.  Bac. 
Abr»  Forfeiture,  D. 

(g)  Co.  Lit.  391.  a.  Com.  Dig.  For- 
feiture. U.  4,  7. 

(A)  Ante,  689 

(0  Hard.  97.  3  Inst.  229.  Com. 
Dig.  Forfeiture,  B.  4.  Com.  Digr. 
Justices,  Z.    Hawk.  b.  2.  c.  49.  s.  39. 

(Ar)SirTho.  Ray.  414.  Hawk.  b. 
2.  c.  49.  s.  39.  Com.  Dig.  Forfeiture, 
B.  4.    Com.  Dig.  Justices,  Z. 

(0  1  Hide,  367.  3  Inst.  228,  Hawk. 


b.  2.  c  49.  s.  35.  Bro.  Abr.  Forfeit- 
ure, 10.  Burn,  J.  Forfeiture,  I.  Wil- 
liamH,  J.    Seizure  of  Felon's  Goods. 

(m)  4  Bla.  C.  387,  8.  8  Co.  171. 
Skin.  357,  8.  1  Hale,  361.  Hawk, 
b.  2.  c.  49.  s.  33.  Com..  Dig.  Justices, 
Z.  Bac.  Abr.  Forfeiture,  E  Wil- 
liams, J.  Seizure  of  Felon's  Goods. 

(u)  4  Blac.  388.  Skin.  357,  8.  8 
Co.  171.  1  Hale,  36L  Hawk  b.  2. 
e.  49.  s.  33.  Com.  Dig.  Justices,  Z. 
Bac.  Abr.  Forfeiture,  E.  Williams, 
J.  Seizure  of  Felon's  Goods. 

(o)  Co.  Lit.  391,  a.  Hawk.  b.  3.  c. 
49.  s.  40. 
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powered  to  seize  them  wherever  they  may  be  conveyed,  (p)  And, 
at  common  law,  they  could  not  exonerate  themselves  from  respon- 
sibility by  showing  that  they  delivered  the  goods  to  an  individaai 
by  whom  they  were  secreted;  {q)  but  by  the  31st  Edw.  III.  c.  3. 
they  are  admitted  to  excuse  themselves  by  throwing  the  blame  on 
the  party  actually  culpable.  The  crown  seems  to  take  Ihem  free 
from  liability  to  the  previous  debts  of  the  convict,  though  it  should 
[*738]  seem  that,  in  some  cases,  the  crown**  will  allow  the  creditors  to  reap 
benefit  from  them,  (r) 
Of  the  loss  By  the  ancient  common  law,  the  wife  of  a  criminal  attainted 
of  dower,  either  of  high  treason,  or  any  capital  felony,  lost  not  only  the 
dower  to  which  she  was  entitled  at  common  law,  but  that  whidi 
she  might  claim,  ad  ostium  ecclesiae,  ex  assensu  patris,  or  any 
special  custom  except  gavelkind,  whether  the  offence  was  com- 
mitted before  or  after  the  marriage.  («)  But  she  did  not  forfeit 
lands  given  jointly  to  her  husband  and  herself,  by  way  of  frank- 
marriage  or  otherwise,  except  for  the  year  and  day  for  which  the 
king  was  entitled  to  hold  them,  (t) 

A  jointure  in  lieu  of  dower  was,  at  all  times,  secure,  (u)  By 
the  1st  Edw.  !•  c.  12.  s.  17.  the  right  to  dower  was  restored  in  ail 
cases  whatsoever,  where  the  other  estate  of  the  criminal  was  for- 
feited. This  provision  was  repealed  by  the  5th  and  6th  E<)w.  TI. 
c.  11.  so  far  as  it  related  to  high  treason,  but  is  still  in  force  with 
respect  to  felony.  In  every  species  of  treason,  therefore,  except 
such  as  have  been  created  since  that  statute,  and  taken  by  express 
exception  out  of  its  operation,  the  claim  of  the  wife  to  dower  is  for 
ever  precluded,  {w)  The  general  term  used  in  this  act  has  bccB 
construed  to  include  petit  treason,  which,  therefore,  causes  a  for- 
feiture of  dowrj.  (a?)  But  in  the  offences  relating  to  the  coin  sub- 
sequently created,  the  claim  of  the  wife  is  made  the  subject  of 
express  exception,  and  consequently  is  still  valid,  {y)  And  no 
[*739]  felony  of  the  husband,  at  the  present'day,  takes*  away  this  right 
from  the  widow,  (z)  For  all  such  crimes  as  existed  as  felonies  at 
the  time  of  the  1st  Edw.  I.  c.  12.  were  exempted  by  that  statute, 


(p)  Staiindf.  Prerog.  47.  Rro.  Abr. 
Charge,  45.  Hawk.  b.  2.  c.  49.  s.  40. 
Bac.  Abr.  Forfeiture,  E. 

(q)  Hawk.  b.  2.  c.  49.  s.  41.  Bac. 
Abr.  Forfeiture,  B. 

(r)  Dougl.  542.  See  form  of  com- 
roission,  to  inquire  of  lands  forfeited 
on  outlawry,  &c.     I  Lil.  Ent.  304. 

(a)  Co.  Lit.  316,  37,  a,  41,  a.  392. 
1  Hale^  359.  3  Inst.  47,  211.  Fitz. 
N.  B.  150.  Bro.  Abr.  Dower,  82. 
Hawk.  b.  2  c.  49,  s.  42.  Bac.  Abr. 
Forfeiture,  B. 

(0  3  Inst.  216.    Hawk.  b.  2,  c.  49. 


8.  43.    Bar.  Abr. Forfeiture,  P. 

(w)  Co.  Lit.  36.  b.  37,  a. 

(w)  1  Cruise,  172.  Co.  Ut.  57.  a. 
1  Hale,  359.  Hawk.  b.  2.  c.  49.  s  46. 
4  Bl«.  Com.  381.  Burn,  J.  Forfeiture, 
II.    Williams,  J.  Attainder. 

(x)  Co.  Lit  392.  b.  Hawk.  b.  2.  c. 
49.  s.  46. 

(y)  5  Eliz.  c.  11.  8.  2.  18  ZUz.c 
1.  s.  2.  8  &  9  W.  &  M.  c.  26,  s.  8. 
15  Geo.  II.  c.  28.  s.  4^ 

(r)  Co.  Lit.  392,  b.  1  Cruise,  210, 
335. 
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and  the  acts  by  which  felonies  have,  since  that  time  been  created, 
expressly  save  the  privilege,  (a) 

If  the  husband  be  attainted  of  a  crime  for  which  the  dower  of 
his  wife  is  forfeited  and  afterwards  receives  a  pardon,  this  cannot 
render  her  capable  of  being  endowed  of  any  lands  which  he  pos- 
sessed before  the  time  to  which  the  forfeiture  had  relation;  but  she 
may  claim  this  proportion  of  any  which  he  may  afterwards  ob- 
tain, (b)  But  such  an  effect  will  naturally  ,  arise  from  a  parlia- 
mentary reversal  of  the  attainder,  (c)  And,  therefore,  if  a  husband, 
having  levied  a  fine  with  proclamations,  is  erroneously  attainted 
of  treason,  and  five  years  after  his  death,  the  proceedings  are  re- 
versed, the  fine  and  non-claim  will  be  no  bar  to  the  suit  of  the 
wife  for  her  dower,  because  she  could  have  taken  no  steps  to  regain 
it,  while  the  attainder  was  in  existence,  (d)  But  if  a  feofment  be 
made  of  hinds  by  a  man  who  is  afterwards  condemned  for  treason, 
the  wife  can  recover  nothing  from  the  feoffee,  (e) 

Though  the  attainder  of  the  husband  of  high  treason  deprives 
the  wife  of  the  claim  to  dower,  if  the  wife  be  attainted  for  a  crime 
after  bearing  issue,  the  husband  will  not  be  prevented  from  enjoy- 
ing a  tenancy  by  the  curtesy  in  her  lands;  but  it  would  be  other- 
wise if  the  child  were  born  after  the  crime,  because  the  whole 
would  then  have  been  liable  to  forfeiture  before  the  right  of  fhe 
hnsband  had  its  inception.  (/) 

Another  consequence  of  attainder  is  certain  cases  of  atrocity"*  is,  Corrupfion 
that  the  blood  of  the  offender  is  corrupted,  (g)     This  is  essentially  of  blood, 
distinct  from  the  forfeiture;  for  we  have  seen,  that  the  offender    PT^^O] 
against  the  statutes  respecting  the  coin,  incurs  the  latter  though 
he  is  exempted  from  the  former,  (h)     When  thia  consequence 
flows  from  an  attainder,  the  party  nimself  is  stripped  of  all  his 
honours  and  dignities  and  becomes  ignoble,  (t)     He  is  not  only 
deprived  of  all  his  possessions,  but  is  rendered  incapable  of  ac- 
quiring any  other  by  inheritance,  (fc)     He  can  transmit  no  inheri- 
tance to  his  issue,  either  derived  immediately  from  himself  or 
through  him  from  any  remote  ancestor.  (I)     So  that  whenever  it 
is  necessary  to  derive  a  title  through  him,  however  distant  the 
heir  may  be,  the  claim  will  be  radically  defective;  for  in  him  the 


(a)  B»c.  Abr.  Forfeiture,  F.  Wil- 
liams, J.  Attaimler. 

(b)  1  Leon.  3.  Hawk.  b.  2.  c  49. 
s.  42.     Bac.  Abr.  Forfeiture,  F. 

(c)  See  post.  742,  3.  8cc. 

(rf)  3  Inst.  216.  Moor,  639.  Hawk, 
b.  2.  c.  49.  8.  44.  Bac.  Abr.  Forfei- 
tupe,  F. 

(e)  2  Dyer,  140.  Hawk.  b.  2.  c. 
49.  8.  42.    Bac.  Abr.  Forfeiture.  F. 

;/)  1  Hale,  359.    Co.  Lit.  29.  30. 

V)  3  Cruise,  240, 378  to  381,  473. 
1  Cruise,  52. 

(A)  Ante,  733, 4.  1  Salk.  85. 


i; 


(i)  Co.  Lit.  8, 41.  3  Inst.  211.  Hawk, 
b.  2.  c.  49.  8.  47.  Bac.  Abr.  Forfei- 
ture, C.    Burn,  J.  Forfeiture,  III. 

(h)  Co.  Lit.  8.  a.  391,  392.  1  Hale, 
356.  Hawk.  b.  2.  c.  49.  8.  48.  4Bla. 
Com.  388.  Bac.  Abr.  Forfeiture,  G. 
Bum,  J.  Forfeiture,  UI.  Williams, 
J.  Attainder. 

(/)  Co.  Lit.  8.  a.  391,  2.  2  Hale, 
356.  Hawk.  b.  2.  c.  49.  s.  48.  Bac. 
Abr.  Forfeiture,  G.  4  Bla.  Com.  388. 
Burn,  J.  Fotfeiture*,  HI.  Williams* 
J.  Attainder. 
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whole  hereditabic  blood  was  tain(^d,  and  cannot  afterwards  flow 
through  any  other  than  a  polluted  channel,  (m)  But  it  does  not 
aficct  the  succession  of  collateral  issue;  so  that  if  a  persoo  whose 
blood  is  corrupted,  has  sons,  one  of  whom  acquires  an  estate  of  bis 
own  and  dies  without  issue,  his  brother  will  inherit,  because  there 
is  no  necessity  in  such  a  case  to  make  any  mention  of  the  father,  (n) 
And  it  is  a  general  rule,  that  where  there  is  no  necessity  to  name 
the  individual  attainted  in  a  title,  his  corruption  of  blood  will  not 
vitiate,  though  the  ancestor  be  ever  so  distant,  (o)  Thus,  for  ex- 
[  '^^1  ample,  if  there  be  a  father  and  two  sons,  and^  the  eldest  is  attaint- 
ed in  the  life-time  of  the  father  and  dies  without  issue,  the  yoang^r 
son  will  succeed  to  those  estates  which  otherwise  would  have 
descended  to  his  brother;  but  if  the  eldest  son,  who  was  attainted, 
survive  the  father  but  a  day,  so  as  to  have  been  placed  in  his  room, 
the  lands  must  escheat  and  the  succession  be  forever  defeated,  (p) 
And  if  the  son  of  a  party  attainted  purchase  lands  and  leave  do 
issue,  they  cannot  descend  to  his  uncle,  because  the  father  most 
be  the  link  of  connection  between  them,  and  that  link  is  severed 
by  the  treason,  (q) 

This  corruption  of  blood  originally  followed  every  attainder  of 
felony  and  treason,  (r)  Several  statutes,  however,  creating  new 
felonies,  contain  provisos  that  this  consequence  shall  not  arise 
from  offences  against  their  enactments.  All  the  treasons  too,  re- 
specting the  coin,  which  have  been  created  by  act  of  parliament 
since  the  reign  of  Mary,  are  deprived  of  this  posthumous  punish- 
ment, (s)  The  same  ineffectual  attempt  was  made  by  the  7  Ann, 
c.  2.  to  remove  the  corruption  of  blood  from  high  treason,  as  we 
have  stated  respecting  forfeiture;  its  operation  was  in  the  same 
manner  suspended  by  the  17  Geo.  II.  c.  39.;  and,  in  the  same 
way,  finally  determined  by  the  39  Geo.  HI.  c.  93.  Thus  the  law 
remains  in  its  ancient  condition  respecting  high  treasons  which 
affect  his  majesty  or  the  commonwealth,  as  well  as  petit  treason 
and  ordinary  murder;  but  in  every  other  case  of  felony,  the  cor- 
ruption of  blood  has  by  the  54  Geo.  III.  c.  145.  been  abolished 
without  exception  or  limit. 

Neither  the  corruption  of  blood  or  the  forfeiture,  where  Ihey 
once  occur,  are  removed  by  his  niajcsty^s  pardoti.  {t)     For  though 


(wi)  Co.  Lit.  8.  a.  591.  Cro.  Car. 
543.  1  Sid.  200,  1.  1  lx?v.  60.  Nov, 
lo9, 166.  1  Vent.  417.  1  Hale,  356. 
Hawk.  b.  2.  c.  49.  s.  49.  4  I3la.  Com. 
388.     Bac.  Abr.  Forfeiture,  F. 

(ji)  Co.  Lit.  8.  a.  1  Hale,  SS7, 
Hawk.  b.2.  C.49.  S.49. 

(o)  Noy,  159,  166.  1  Vent.  413. 
1  Lev.  60.  1  Sid.  200,  1.  Hawk.  b. 
2.  c.  49.  8.  49.  Bac.  Abr.  Forfcitinv, 
F. 

(/>)  1  Hale,  356, 7.  Hawk.  b.  2.  c. 
49.  8.  50. 


(q)  3  Inst.  241.     1  Hale,  357. 

(r)  Co.  Lit.  8.  a.  391,  2.  3  ln*t. 
311.  Hawk.  b.  2.  c.  49.  a.  47.  Bac, 
Abr.  Forfeiture,  F.  Bum,  J.  For- 
feiture, Hf. 

(»)  5  Eliz.  c.  11.  8,2.  18  FJiz.  c 
1.  9.  2.  8  &  9  W.  &  M.  c  26.  s.  fe. 
15  Geo.  11.  c.  28.  s.  4. 

(/)  Co.  Lit.  8.  a.  391,  2.  3  Inst. 
240, 1.  1  Hile,  358.  Hawk.  b.  2.  c. 
49.  8.  51.  Bac.  Abr.  Forfeiture,  F. 
Bu  rn,  J.  Forfeiture,  lU.  William*,  J. 
Attainder. 
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the  king  may  remit  the  punishment*  due  to  public  justice  by  a  [*742] 
gracious  exercise  of  his  prerogative,  he  cannot  confer  a  favour 
which  may  deprive  another  of  his  subjects  of  a  right  to  which  he  is 
entitled;  and,  therefore,  he  cannot  take  tlie  escheat  from  the  lord 
by  an  extension  of  mercy  to  the  criminal,  (u)  He  may  excuse  a 
forfeiture  which  is  due  only  to  himself,  but  he  cannot  entrench  on 
the  rights  of  others,  [to)  But  an  individual  pardoned  may  afler- 
wards  acquire  new  property  and  may  transmit  it  to  his  children,  {x) 
The  only  mode  entirely  to  remove  the  stain,  is  an  apt  of  parliament 
reversing  the  attainder;  {y)  the  nature  and  effect  of  which  we 
shall  hereafter  consider. 


(u)  3Tnst,240,  1. 

(to)  3  Inst.  240,  1. 

(x)  Co.  Lit.  8.  a.  391,  2.     1  Hale, 


358.     Hawk.b.  2.  C.51.  s.51 
(f/)  3  Inst.  240,  1. 
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OF  REVERSAL  OF  THE  JUDGMENT. 


[''743]   The*  judgment,  with  all  its  coDsequeaces  may,  if  sufficient  camt 

be  shown,  be  reversed;  id  some  cases  by  pita,  aiul  in  others  tf 

writ  of  error 

The  judgment  may  be  avoided  bj  pUa,  for  matters  eitbej^  appa> 

rert  on  the  face  of  the  record,  or  for  irregularities  in  the  course  of 

the  prooeediBSi. 
Avoiding        There  art;,  however,  very  few  inst; 
i"h^™,r'   M"''^  avpided  for  a  mistake  apparent 
wriiofer-  *rtil,of  ^rpf.     F«  though  il  is  the  atl( 
mr.  qfieon)mOii.^<a»Tin  eivil  cases,  to  suffei 

A.capiysulltigVunij.iD  the  same  term  a 

.(iirMble,  lo  reverse  the  outlawry  on  pi 

^apy.cauKc  .which  renders  it  errooeous,  (a 

oases,  tbn  court  of  Kiiig's  Bench  will  c( 

writ  of  ewor,  (p  order  to  take  advanlag 
[*744]    pears  on  the  face  of  th«  proceedings* 

Mean  to  be  of  oniupit  that,  in  favorei 

would  be  admitted, -and,  ihorefore,  lite  j; 

sideration,  (c)  though  his  opinion  is  not 

practice.     Bui  it  is  certain  that  a  conT _,,  „. 

the  parly  has  had  his  clergy,  and  been  restorwtto  kit  rreedoin,  nay 

be  dlsciii^rged  by  excep^on  to  the'  proceedings,  becati^e,  as  » 

sllowaace  of  clorgy  is  not,  insucb  a  case,>a  judgment,  be  couM 

have  had  no  remedy  by  writ  of  error,  (d) 


I!awk.b.2.c.i0,s.l. 

Hem  old  Lt^ika  lliere  cilcd. 

(*)  ntol.  Abr.  743.     1  IJiirr.  638. 
Bro.  Abr.  Error,  138.    1  Bulst,  109. 
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In  general,  the  ground  of  falsifying  a  judgonent  by  plea,  is  some 
extrinsic  matter  which  does  not  appear  on  the  record.  Thus  if  the 
sentence  were  passed  by  a  person  who  had  i^o  valid  commission  to 
jadge  the  party  condemned,  it  is  void,  and  may  be  altogether  set 
aside  by  showing  the  defect  without  writ  of  error,  (e)  So  where 
a  commission  authorizes  proceedings  on  a  certain  indictment  taken 
before  A.  B.  C.  and  twelve  others,  and  the  commissioners  proceed 
and  give  sentence  on  one  taken  by  eight  only,  or  where  they  are 
empowered  to  act  only  in  the  presence  of  particular  individuals, 
and  they  proceed  without  them,  the  judgment  may  be  thus  sum- 
marily vacated.  (/) 

The  greatest  number  of  cases  in  which  judgment  has  been  thus 
reversed  are  those  of  outlawry,  {g)  Thus  every  judgment  of  this 
kind,  in  case  of  treason  or  felony,  may,  in  favorem  vitae,  be  avoid*^ 
ed  by  plea  that  the  defendant 'was  in  prison,  or  in  the  king's  ser- 
vice at  the  time  of  returning  the  exigent,  {h)  This  rule  was  re- 
strained as  to  high  treason  by  26  Hen.  VIII.  c.  IS.  which  provided 
that*  parties  indicted  of  treason  resident  beyond  the  realm  should  [^45] 
be  outlawed  by  regular  process,  as  if  they  had  been  within  the 
kingdom.  But  it  has  been  subsequently  provided  by  the  5  &  6 
Edw.  VI.  c.  4.  that  they  may  reverse  the  outlawry  by  surrendering 
themselves  to  the  chief  justice  of  the  King^s  Bench  within  a  year, 
and  offering  to  traverse  the  indictment.  These  provisions  have 
been  holden  to  extend  to  treasons  subsequently  created,  (i)  But 
DO  outlawry  can  be  reversed  on  any  matter  of  fact  whatsoever, 
except  where  life  will  be  forfeited  by  its  affirmance,  (k) 

It  seems,  however,  that  any  outlawry  wlratever  may  be  avoid- 
ed by  the  defendant^  on  his  coming  into  court  and  pleading  that 
his  name,  addition,  degree,  estate  or  mystery  is  improperly  describ- 
ed in  the  process.  ({)  He  may  also  plead  that  there  is  no  such 
town  as  that  of  which  he  is  described  as  conversant,  (m)  So  he 
may  show  that  at  the  time  the  writ  was  issued  and  ever  since,  he 
has  lived  in  another  place  than  that  of  which  he  is  named  in  the 

Erocess;  (n)  though  it  is  said  this  plea  will  only  reverse  it  against 
im  by  whom  it  is  pleaded;  for  he  will  be  understood  not  to  be 
the  person  intended,  and  so  it  will  remain  in  force  against  the  in- 
dividual truly  described  on  the  record,  (o)    And  if  a  person  come 

(e)  3  Inst.  231.    Plowd.  390.    1  {k)  Ck>.  Lit.  259.  b.    Hawk.  b.  2.  c. 

Bulst.  101.     Hawk.  b.  2.  c.  50.  s.  3.  50.  ^.  6 

4  Bla.  Com.  392.  (/)  Brb.  Abr.  Uti.  1,  2!^  33,  24, 25. 

(/)  Plowd.  390.    3  Inst.  231.    1  26,32,51.    Id.  Misnomer,  1.    Hawk. 

Bulst.  101.    Hawk.  b.  2.  c.  50.  s.  3.  b.  2.  c  50.  s.  10. 

(jr)  Ante  369.  (m)  Bro.  Abr.  26.  Bast.  Ent.  300, 1. 

(A)  Co.   Lit.  269.    1  Burr.   640.  Hawk.  b.  2.  c.  50.  s.  10.  ace.  Hawk. 

Bro.  Abr.  Utl.  40,  57,  68.    3  Inst.  32.  b.  2.  c.  50.  s.  10.  n.  (b.)  contra. 

Hawk.  b.2.  c.  50.  s.  6.  (n)  2  Dyer*  193,  b.   Bro.  Abr.  23, 

(t)  Post.  46.    3  Inst.  32,  316.    3  S5,  32, 33,  38.    Keilw.  101.    Hawk. 

Harg.  St.  Tr.  983,  4.  notes.    3  Mod.  b.  3.  c.  50  s.  10. 

47.  n.  a.    2  Stra.  824    1  Burr.  630.  (o)  Bro.  Abr.  Utl.  34, 73.    Hawk. 

Hawk.  b.  2.  c.  50.  s.  9.  b.  2.  c  50.  s.  10. 

Crtm.  Law,  vol*  i.  3  t 
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into,  coqrt  except  on  a  capias  utlagatum,  of  exactly  the  same  de* 
soriptiou  as  the  person  juam^d  in  the  proceedings,  he  cannot  aroid 
the  outlawry  by  pleading  that  there  are  two  persons  of,  the  same 
names  and  additions,  and  that  the  party  really  intended  is  the 
[*'746]  younger  and  himself  the  elder,  {p)  Though  it*  has  been  laid 
down  that  if  a  person  taken  on  a  capias  utlagatum  deny  his  iden- 
tity^ if  the  attorney  general  confess  it,  he  shall  be  discharged;  if 
he  deny  it,  the  issue  shall  be  tried;  and  if  the  party  stand  mute, 
the  court  shall  have  an  inquest  of  office  to  ascertain  the  fact  be- 
fore sentence  is  passed  upon  him.  {q)  It  seems,  indeed,  that  in 
civil  cases,  before  an  outlawry  is  returned,  a  person  of  the  same 
name  may  come  into  court,  and  show  that  he  is  not  the  individual 
against  whom  the  writ  is  intended  to  operate,  on  which,  if  the 
plainti(r  confess  it,  the  diversity  of  the  names  is  entered  on  the  roll, 
and  a  new  exigent  awarded  containing  a  more  minute  description 
of  the  real  defendant,  (r)  But  this  cannot  be  done  in  criminal  pro- 
ceedings, because  it  would  create  a  variance  between  the  process 
and  the  indictment,  and  the  latter,  as  the  finding  of  the  jury,  can- 
not be  substantially  amended.  {»)  The  remedy  of  the  party  erro- 
neously taken  is,  in  this  case^  by  writ  of  identitate  nominis,  which 
he  is  at.  all  times  entitled  to  obtain,  (t)  If  the  attorney  general 
confess  the  joiatter  contained  in  tUis  writ,  or  the  party  succeed  in 
proving,  it^  he  will  be  entitled  to  his  discbarge,  and  the  outlawry 
will  remain  in  force  against  the  individual  really  indicted. 

If  a  man  purchases  la^d  of  another,  and  afterwards  the  vendee 
is  either  by,  oyutlawry  or  hia  own  confession,  attainted  of  treason 
committed  prf  vioup  tQ  the  alienation^  whereby  the  estate  becomes 
liable  to  escheat  Of  forfeiture^  tl^  purch^er  is  at  liber^,  without 
finy  writ  of  error,  .to/ajlsify  the  actual  p^rpetratiom  of  the  crime, 
and  proyc.  the  inpq9,fi|M^e  of  th^  par^  attainted,  «or  w>ll  he  be  at 
all  conciluded  by  1 1|^, outlawry  or  cQnfessi9it).,(ul  £ut  if  tb^  at- 
tainder was.  c^nseauejit.bif  a  vefdictof  guilty,  he.  canpot  dispute 
^#747j  the  offence  it3e\Lb^tWy  fi^aii(y  it  as  to  the*"  tiipne.when.it  was 
committed,  in  order,  to  show,  tb^t  it  waa  sijfbs^^uent  to  the  transfer; 
iM^cause  as  it  was  opt  material  to  the  conyictioa  that  the  day  laid 
in  the  indictmen]. should. be. pfoyed  in. evidence  tobji  coifei^  il 
will  not  follow  from  a  general  .v.erdict.of.guilty,  that,  the  jnrjfoiiMl 
the  statement  to  be,  in  this  respect,  accurate,  (to) 
Of  revers.  A  writ  of  error  to  reverse  a  ju^ment  lies  from  all  inferior  jufis- 
inga  judg.  dictious  to  the  King's  Bench,  and  from  the  King's  Bench  to  the 

ment  by  .07 

writ  of  cp-  ' 

rop. 
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)  Hawk.  b.  2.  c.  50. 8. 10.  SO.  s.  10.     See  Form  Fitz,  N.  B.  268. 

q)  2  Hale.  401,  2.  (m)    3    Inst.   230.     1   Hale,   361. 

(r)  Fitz.  N.  B.  268.    Hawk.  b.  2.  c.  Hawk.  b.  2.  c.  50.  »,  2.    ^  Bla.  Com. 

50.  s.  10.  391. 

(«)  Fitz.N.B.  268,  9.    Hawk.  b.2.  (w)  3  Inst.  230,  1.    1  Ha^  361. 

c.  50.  s.  10.    Bro.  Abr.  Idempt.  Nom.  Hawk.  b.  %  c  50.  s.  2.    4  Bku  Com. 

2  11.  391. 
'  (0  Fitz.  N.  B.  268.    Hawk.  b.  2.  c. 


Br  WRIT  OF  ERKOR.  515 

House  of  Peers;  and  it  may  be  brought  in  the  King's  Bencih  to  re* 
▼erse  an  attainder  before  the  lord  High  Steward,  {x)  It  may  be 
brought  by  the  party  himself,  or,  after  bis  death,  by  his  heir  or  ex- 
ecator,  to  reverse  an  attainder  of  treason  or  felony,  but  by  no  other 
persons,  whatever  iMierest  they  may  claim  in  the  reversal,  (y) 
When  once  judgment  is  giVen,  this  is  the  only  remedy  for  any  de- 
fect in  the  proceedings.  \z)  Biit  h  never  can  be  obtained  befbre 
judgment;  and,  therefore,  ^  defehdant  who  has  been  admitted  to 
clergy  cannot  tbiis  set  asid^  the  conV^iction,  but  may  remove  the 
indictment  into  the  King's  Bench,  and  there  take  advantage  of 
mistaken  in  the  shiKpe  af^tttpiicias.  (it)  The  history  and  nature 
of  writs  of  error  in  drtniinail  cases^,  h  stated  by  Lord  Mansfield 
with  great  ability  and  cteamess.  (6)  According  to  his  authority, 
until  tfiie  reign  of  Queeh  Anne,  a  writ  of  error  in  any  criminal  case, 
was  held  to  be  merely  et  gratia.  It  was  then  laid  down  that  writs 
of  errorj  in  criminal  cases,  were  not  grantable  ex  debito  justitise, 
but  ex  gratia  regii;  ^^  attd  thdt,  in  ^och  case,  a  man  ought  to  make 
applicatfon  to  the  Unfg;  'and  he  will  refer  to  his  counsel;  and  if 
they  certify  that  tiiere  5s  cause,  he  will  grant  a  tvrit  of  error."  (c) 
It  never  vras  muted;  except  when*  the  king  from  justice,  when  [*748] 
there  was  reatty  error,  or  from  favour  where  there  was  no  error, 
Was  willing  the  judjghient  sbould  be  reversed.  After  writ  of  error 
granted,  th^  attorney  general  never  made  any  opposition,  because 
either  he  had  ceftifilsd  ""there  was  errot*,**' and'  then  he  could  pot 
argue  against  his  otiit  certificate:  or  the  trovVn  meant  to  show 
fy^6vit^  B!ttA'^tii  he  had  orders  *'  not  to  oppoie."^  Th6  king,  who 
ahMie  WaS''e6ticeAied  as  pro^eutor,  and  whd'  had  the  absolute 
power  of 'pardton'  having  thti^  expressed  Ini'  unUlnghess  that  the 
jddgmeHt^shouH  oe  reversed,  lhe'c6urt  of  Kihg'^s  Beob'h  reversed 
it  ilpon*  Veiy-^Hght  ahd'triVigft  t)bjections,'  WW(ih  coiilcj  riot  have 
prevailed  if  arry  opposWoh  had  been' rtad^iorlf the  precedent  had  ' 
been  of  any  consequence.  The  form' of  rev^eirshl  **^fer  the  errors 
assigned^  and  other  errort  appearing  upon'  the  n^eor^d,^  delivered  ' ' 
the  court  fh)tti  the  necessity  of  specifying  any;  and  they^  there- 
fore, flreqcrently*  reversed  it  when  there  was  really  no  error  at  all, 
becaosett  was  evidenlly  with  the  king's  concurrence,  and  as  he 
han!,  at  all  titnes,  the  power  of  refusing  the  writ,  the  precedent 
was  thought  of  no  impbrtance.  (d) 

But  in  the,  third  year  of  Queen  Anne  it  was  resolved  by  ten  of 
the  judges,  that  ine^eryx^ase  unrder  treason  and  felony,  a  writ  of 


(*)1  Sia.  208.    Hawk.  b.  2.  c.  50.  392. 
s.  ir.    4  Bla.  Com.  392.    3  B.  &  P,         (s)Cro.Jao.404. 
354.     '  (a)  Cro.  EUz.  4H9. 

(y)  9  Co   111.  a,    Owen,   147,  8.  (6)  4  Burr.  2550, 1, 3.  . 

Cro.  R1t2.  S25,  2/3,  558.  1  UOn.  525.         (c)  I  Vern.  170,  5. 
1  Sa«k.  295.    Co.  Lit.  13.  note  (J.)         (rf)  Per  Ld.  Mansfield.    4  Burr. 

Hawk.  b.  2.  c.  50.  s.  11.   4  Bla.  Com.  2^50. 
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err^r  waa  not  .mer^y  a  ipatter  of  favour  but  of  right,  and  ought  Co 
be.  granted,  (e)  SiiU  it  remains  entirely  in  (he  breaat  of  the  crown 
whether  it  shall  be  granted  or  refused  on  an  attainder  of  felony  or 
treason,  so  that  the  king  may  absolutely  refuse  though  the  error  is 
ever  so  manifest.  (/)  And  in  misdemeanours,  notwithstanding 
the  determination  that  it  is  a  matter  of  right,  this  was  only  intend- 
[*'749]  ed  to  mean  when  there  is  probable^  cause  of  error,  (g)  It  does  not, 
therefore,  issue  as  a  matter  of  course,  even  in  these  cases,  but  un- 
der the  fiat  of  the  attorney  general,  {h)  This,  it  is  true,  he  is 
bound  to  grant  wherever  probable  grounds  are  laid,  as  a  matter 
not  of  indulgence  but  of  justice,  and  the  court  will  order  him  if  he 
improperly  refuse,  (i)  And  the  attorney  general  may  take  the 
opinion  of  the  court  before  it  is  granted,  (ft) 

When  the  defendant  was  convicted  at  the  sessions  or  assizes, 
it  is  laid  down  that  the  most  usual  way  of  obtaining  a  writ  of  error, 
is  to  remove  the  record  by  certiorari  into  the  crown  office,  and 
then  to  bring  a  writ  of  error  coram  nobis:  but  the  writ  of  ^rror 
may  be  first  sued  out,  and  the  proceedings  removed  by  its  autho- 
rity.  (I)  .  It  seems  to  have  been  formerly  the  practice  to  petition 
the  attorney-general,  setting  forth  the  errors  intended  to  be  assigned, 
accompanied  by  a  certificate  from  counsel  that  they  are  real  errcws, 
and  not  merely  calculated  for  delay,  (m)  But  the  course,  at  the 
present  d^y,  is  to  send  a  copy  of  the  record,  or  at  least  o(  the  in- 
dictment when  that  is  defective,  together  with  counsel's  opinion 
as  to  its  iusufiiciency,  to  the  attorney  general,  who  verbally,  through 
bis  clerk,  signifies  bis  determination  as  to  allowing  the  writ.  On 
his  assent,  thus  signified:  the  praecipe  for  the  writ,  (n)  is  prepared 
and  taken  t^o  the  cursitor  of  the  county  who  prepares  the  fiat,  which 
is.  then  taken  tp  the  attorney-general  and  signed  by  him,  on  which 
t^e  writ  of  course  issues,  (o)  In  cases  of  treason  or  felony,  the 
erroj;  must  be  actually  assigned  before  the  writ  can  be  award- 
ed,f  (]))  When  the  writ  is  thus  obtained  either  by  the  s'^  maaoal, 
in  .c^se.  of  heinous  pfiences,  or  by  the  attorney-generaPs  fiat  in  thoae 
of  inferior  moment,  the  solicitor  for  the  defendant  lodges  it  with  the 
clerk  of  the  peace  at  the  sessions,  or  the  clerk  of  assize  at  the 
assizes,  if  the  judgment  was  given  in  the  country^  who  i^turns  it 


[*750] 


(e)  4  Burr.  2550.    2  Salk.  504. 

r/J  4  Burr.  255X.  1  Sid.  69.  1 
Bulftt.  7i.  3  Moci.  42.  1  Vern.  170. 
5  1  Burp.  641.  Rep.  T.  H.  251. 
Hawk,  b  2  c.  50.  s.  11.  4BU.  Com. 
.''>92.  2  Saund.  101.  a.  n.  1.  2  Sa)k. 
504. 

(^)  4  Burr.  2551.  4  Bla.  Com.  391. 

(A)  4  Burr.  2551. 

(0  8  .Mod.  177.  Fortes.  37.  4 
Burr.  2530,  2550. 

(h)  Id.  ibid. 

(0  6  Mod.  178.    1  Salk.  149,  266. 


HoJfc.  274.  It  is  not  the  present  prac- 
tice to  issue  any  certiorari. 

(m)  Sav.  131.  2  Tidd,  5th  Ed. 
1103.  4. 

(n)  See  Form.  Post,  last  voL  Hand. 
Prac,  462. 

(o)  Hand.  Pmc.  48.  See  form  of 
writ  of  Error.  Hand.  Prac.  462. 
Writ,  Assignment,  and  Proceeflings. 
3  Bob.  and  Pul.  356..  Post,  laal  vol 
1  Lil.  Ent  210. 

(p)  Hawrk.  b.  2.  c.  50.  s.  12.  I  Hen, 
vii.  13.  B. 
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with  the  proceedings  idto  the  crown  office,  (q)  The  prosecutor 
may,  in  this  stage  of  the  proceedings,  (if  the  error  was  not  assigned 
previous  to  the  issuing  of  the  writ,)  serve  a  rule  in  the  otStce  on 
the  defendant  to  assign  errors;  and  if  he  fails,  may,  on  motion, 
obtain  a  peremptory  rule,  at  the  expiration  of  which  execution 
may  be  awarded,  (r)  The  defendanfa  clerk  in  court  then 
makes  an  ofiice  copy  of  the  rules  for  the  solicitor,  upon  which  he 
gets  the  assignment  of  errors  drawn  and  signed,  and  delivers  theih 
to  the  clerk  for  engrossing,  {s)  The  defendant's  clerk  in  court 
obtains  from  the  clerk  of  the  rules  a  side  bar  rvie  for  judgment^  un- 
less the  prosecutor  joins  in  error  within  a  certain  time  afler  notice 
of  the  rules,  (t)  A  copy  of  this  rule  is  then  served  on  the  prose- 
cutor or  his  solicitor,  with  a  copy  of  the  assignment  of  errors,  and 
an  (^davitofthe  service  is  then  made.  (»)  If  the  prosecutor  does 
not  join  in  error,  after  this  notice,  at  the  expiration  of  the  time 
allowed,  the  defendant  will  be  entitled  to  judgment  of  reversal,  {te) 
In  order  lo  prevent  this,  the  prosecutor's  solicitor  gets  an  office 
copy  of  the  proceedings  from  his  clerk  in  court,  and  instructs 
counsel  to  prepare  the  joinder  in  error^  {x)  which  is  then  engrossed 
and  filed  by^  the  clerk,  (y)  The  defendant,  thereupon,  causes  a  [^751 J 
motion  for  a  concilium  to  be  prepared,  which  need  only  be  srgped 
by  counsel,  produces  it  to  the  clerk  of  the  rules  to  set  it  down  in 
the  crown  paper  for  argument,  and,  when  this  is  done,  gives 
notice  (z)  to  the  prosecutor  of  the  day  lor  which  the  argument  is 
appointed.  The  clerks  in  court  then  make  office  copies  6f  the 
whole  proceedings,  now  called  the  paper  book^  (a)  and  deliver 
them  to  the  judges  by  whom  the  cause  is  to  be  decideil;  and,  at 
the  time  appointed^  the  errors  are  debated,  and  the  judgment 
either  reversed,  affirmed,  or  ordered  to  sftand  over  for  further 
argument,  {b)  If  it  stands  over  fcY  further  argument,  it/ is  gc* 
nerally  delayed  tiH  the  following  term;  and,  in  the  mean  tin^e, 
the  solicitors  deliver  the  briefs  to  other  counsel,  who,  when  a 
second  argument  is  estpected,  commonly  have  briefs  to  take  notes 
of  the  first;  the  cause  is  agatn  inserted  in  the  paper,  and  notice  (c) 
given  to  the  opposite  side  by  the  party  who  is  anxious  (tit  the  deci- 
sion.    While  the  matfer  is  thus  pending,  the  defendant,  in  case  of 


(7)  Hand.  Prac.  48.    See  form  of  Hand. Ppac.  471. 

relum  and  flcheditfe.  Hai^d.  Prac.  464.  (w)  HancT.  Prac.  49. 

Lil.  Ent.  243.    4  Buif.  2535.    Post.  (x)  See  form.     Hand.  Prac.  471. 

last  vol  U\,  Ent.  2iS.    4  Burr.  2537.     Posl. 

(r)  6  Mod.  178.     1  Salk.  266.  last  vol. 

(t)  Hand.  Prac.  48.     Ste  form  of  (y)  Hand.  Prac.  49. 

assignment  of  errors  in  K.  B.     Hand.  (r)  See  form,    Hand.    Prac.  473. 

Pnic.470     3  Bo8.  &  Pill.  356.     1  Lil.  Post,  last  vol. 

Em.  241,  2.    4  Burr.  2536.    In  Pur-  (a)  See  form,    Hand.  Prac.  472. 

liament  from  K.  B.  by  Attorney  Gene-  Post,  last  vol. 

ral  on  reversal  of  judgfment.    1  Lil.  (b)  Hand.  Pi*ac.  49, 50, 

Ent.  243.    Post,  list  vol.  (t)  See  fbnn.  Hund.  Pi^c.    474. 

(I)  Hand.  Prac.  48.  '  Po.st.  last  vol. 

(w)  Hand.  Prac.  48,  9.    See  form. 
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outlawry,  eveu  irfeeti  tudiet^  for  a  mere  misdemeanour,  cannot  be 
addritted  to  bail;  fdr  he  is  in  execution  on  the  judgment;  and, 
therefore,  the  cotfttiiair^  no  discretion,  except  the  attorney-gene- 
ral consent  to  the  enlargement  of  the  prisoner,  (rf)  And  in  case  of 
feionies,  the  defendant  must  be  in  court  upon  all  motions. 

Formerly  when  it  wa»  supposed  that  it  was  at  all  times  in  the 
power  of  the  crown  to  grant  or  refuse  a  writ  of  error,  very  nice 
objections  were  tiloWed  to  prevail;  and,  indeed,  as  the  case  was 
seldom  argued,  (be  judgment  was  reversed  for  no  error  at  all,  as  a 
means  of  extending  the  mercy  <rf  the  ciown.  (e)    But  when,  as  we 

[^752]  ba^e  seen^  it  was  tolden  that  hv  every  judgment  for  a  crime  inferior* 
to  felony,  a  revision  of  the  proceedings  might  ex  debito  justitis  be 
obtamed,  on  merely  sliowrftg  a  probable  reason,  the  practice  natu- 
rally ehimged,imd  now  a  dubstontial  error  must  be  shown  in  order 
to  reverse  the  judgment,  whether  feimded  on  outlawry  or  convic- 
tibn.  (f)  As  Ibe  statutes  of  jeofails  and  amendments  do  not  ex« 
tend  to  criminal  proceedings,  {g^M  ibllows  that  every  ert^r  whicb 
would  have  been  fetal  on  demurrer,  or  in  *arresl  of  the  judgment 
will  be  suftcfent  ncrw  te^  MXmi^  its  i^versal.  A  material  objec- 
tioD  also  t$  this  WMrd  of  Ihe  judgment  will  be  fata).  Thu9  if  the 
^x%  of  the  court  an  described  in  the  past,  rnste^ad  of  i&tfae  present 
tensiS,i'or  if  ^^tA%  tarn,  fto.**^  is  leftout  in  the  th^  aWiird  of  rentre, 
tfaeistiroi^  wiH  be  saficietit  to  vitiate,  (fc)  Soif  il!  dbes  not  appear 
thattkeidefevidaiil  wtts  iw  court  at  the  time  sentencife  of  deafli  was 
passed,  the  judgment  will  be  considered  as  un^eAy  given,  (t)  And 
tb  sifab at degreVof  ntcetyhave  objections  tym since  the  reign  of 
Queen:  Anneiveisn* carried,  thatyf,  after  sentence,  it  be  disctyvered 
that*  the  indkliMat  charged  the  oflence  to  have  been  coiAmltted  in 
the  tima  of  a  •fbraftev  king,  and  oonclude  against  the  jieMe  of' the 
now  'king,  thewbole  tvlU^be  erroneous,  (ft)  In  case  of  jiidgm^t 
6froaDawrf  more  trifling  objections  have  been  admitted  to  pKv^il; 
for  aa*  the  revensat  of  tills  sentence  only  causes  an  inquii^.  }tt^  the 
suj^taAtiiBi  mer Its  ofthe  case,  ffae  courts  are  altvays  int^lined  to 
reverse  it.  Thus  an  outlawry  was  held  bad  beeause  the  sheri^ jn 
\m  ntupo  merely  stated  that  the  defendant  wks^  ^n^titA^  ^  at  my 
covbijy  eburt,''  without' adding  ^<  of  MtddleiteV'an^f'Uien  pro- 
ceeded ^^  held  at  my  house,  &c.''  without  adding  the  words  ^'  for 

r*763]  ^^  county  of  Middlesex."  (l)  So  if  it  appear  from  the  writ  of* 
proclamation  and  the. return  to  it  that  the  defendant  had  a  day  in 
court  after  the  outlawry,  the  judgment  will  be  avoided,  (m)  And 
on  the  petition  of  the  beir  of  a  party  attainted  and  execute^,  the 
court  will  incline  to  the  allowance  of  bis  cbiok    Thus  attainder 

I       >  I     — ■*>■       I  I  Ml  I  ■  in     I    ■  II  II      I  I  11  I         |l       I      I    ■ 

(<Q  4  Burr.  3539,  2545.  (A)  1  Modi  81.    S  Sound.  S93.  n. 

•(e)  4  BmT..255a.  1.    I  Stra.  308. 

(/)  5  Burr.  2551.  (i)  1  U.  Haym;  48, 967. 

(S)  Ante,  297,  8.    Cowp.  31)2.     2         {k)  3  Burr.  1903.    4  Bla.  C  391, 2. 
Sauml.  308.  a.  Cas.  K.  B.  94.    2  Tidd,         (0  4  Burr.  2563.    Ante,  ZS7, 
721,900.  (m)3T.  R.499. 
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of  high  treason  has  been  reversed  becausa  the  sealence  of  df  aAfa,  at 
coonmon  law,  id  stating  that  the  entrails  of  4he  offender  should  be 
taken  from  his  body  and  burned,  omitted  the  words  ^^  m  his  a^bft)^' 
and  ^^  he  being  alive.'^  (n) 

When  it  appears  on  a  writ  of  error,  that  the  judgment  or  pro-: 
ceedings  are  substantially  erroneous,  it  becomes  a  matter  of  consi- 
deration how  far  they  can  be  amended*  Bui  as  we  hare  already, 
in  every  stage  of  the  proceedings,  discussed  (he  mode  in  which  a 
mistake  may  be  aided  therein,  there  are  but  few  points  of  impor* 
tance  which  now  demand  our  attention,  (o)  We  have  seen  that, 
at  common  law,  there  is  no  difference  as  to  ameodments  betweea 
civil  and  criminal  proceedings:  (p)  that  an  information  may  be 
amended  before  verdict:  (q)  but  that  no  alteration  can  be  ssade 
in  the  finding  of  the  jury  of  matter  of  substance)  whether  it  be  the 
decision  of  the  grand  (r)  or  the  petit  inquest*  {$)  With  respect  ta 
judicial  acts  or  papers,  there  can  be  no  doubt  that  Uiey  are  amend- 
able at  any  time  before  they  become  matters  of  record^  afid  that  of 
common  right,  and  not  by  virtue  pf  any  st^iojte*  (t)  Thus  the 
court  may  alter  their  own  judgment  any  time  ia<tbo  saiifte  term  in 
which  it  is  passed,  and  either  pass  another  or  rap«edj.  a  defect  in' 
the  former,  (u)  And  the  justices  at  sessions  may  amend  Ibeir^ 
judgment  during  the  same  sessions,  because  iQcotaideration  of  law^ 
their  sitting  is  but  one  day,  but  not  at  aagrsubse^neRt  p^rtod^  iinleaS' 
they  professedly  adjourn,  {w)  But  no  anihendmeilt'.ean'  he  •madit 
by  any  authority  when  once  the  term  or  the«seasioni4  oyer,,  ajld  the; 
judgment  solemnly  entered  on  the  reeord»r(ii)  Mei^  tpini^tnial 
acts  may  indeed  at  anytime  be  amended,  (y)  .  Aftd^^ny  matttfic  no!& 
of  record  may  be  amended  by  the  record^  if  c^  mialalce  hts^firiien' 
in  tile  foro^;  thvs  the  nisi  priusroll  of  an.indi^tal^troff  fingerfr^ 
after  trial  anddpecial  verdict,  may  be  amended  b^':thct!originid  'mn^ 
dictment  to  prevept  a  variance;  (i;)  and,  in.  generaltiitbe'r^tt.d' 
nisi  prius  may  he  iapieodedi  because  it  is  nwade^  iip  by^the  defend*^'] 
ant's  clerk  in  cou)rts  and  he  will  not  be  aUovi^d  to  ;tak».  ^vantage 
of  his  QWii  negUgiwce.(jGfr)  <:  .>  i  ~. 

Wl)en  the  eri^or^  come'  on  to  be  ao^ued,  if  tbes^  ;are^  einM  m'' 
facty  the  ajLt(^rn^y-g^nemi  may  confess*  Ibena  oib  tke  behatf  of  his 


[*754] 


(fi)lLiJ.  Bnt.  WL. 

(o)  Ante,  297  to  304,  335>  4^* 
478,  645,  721.  2,  8cc.  As  to  Indict, 
ments,  Captions,  Pleas,  Replicltions, 
Verdicts,  Judgments,  and  Entries  on 
the  Roll. 

(6)  Ante,  297  to  304.  1  tid  Uaym. 
1068.  2  Burr.  1099.  4  Bast,  175.  1 
Salk.  51.  6  Mod.  285.  1  Saumd. 
350.  (d.)  n.  Com.  Dif^,  Ameudment, 
2.  C.    Tidd,  5  Ed.  720. 

(9)R.T.H.203. 

(r)  U.  T.  H.  203.    Ante,  325. 


'  (»)At#e,645. 

(«)  1  S«lk.  47.  2  Bam  1099.  2 
Tidd,  720. 

(w)  6  Kast,  S28.    1  M.  &  S.  442. 

(w)l  Salk.  606.  Bac.  Abr.  Coart 
of  Sessions.  Dick.  Seas,  13«  4«  3TS^ 
6. 

(a  )  4  Mod.  S95. 

(y)  1  Saund.  249,  250.  c.  note  1.  1 
Stra.  136. 

(a)  ^  Ld.  Raym;  1519.  R.  T.  H. 
43,4. 

(a)  1  Barnard,  31.    Ante,  646. 
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majestr.  (b)  This  is  sometimes  done  when,  after  an  outlawry,  ibe 
king  is  willing  to  allow  the  defendant  to  be  tried  on  the  merits;  or 
when  heir,  afler  the  execution  of  an  ancestor,  endeavours  to  reverse 
the  attainder.  But  he  cannot  confess  an  error  in  law,  though  be 
has  a  warrant  so  to  do  under  the  sign  manual,  for  the  court  must 
judge  it  to  be  error,  and  that  judgment  will  form  a  precedent  for 
future  occasions,  (c)  If,  on  argument,  it  appears  to  the  court  that 
the  error  is  well  founded,  they  mnpassjudffnerU  of  reversal,  {d)  if 
otherwise,  they  will  affirm  the  previous  decision,  (e) 
Reversal  Besides  these  modes  of  avoiaing  a  judgment  by  plea,  or  revers- 
d*^r  b**act  ^"S  '*  ^^  '^"^  ^^  error,  there  is  another  mode  by*  which  an  attainder 
of  Parlia.  of  felony  or  treason  may  he  done  away,  viz.  by  act  of  parliament 
ment.  to  reverse  it.  (/)  This  is,  in  general,  resorted  to  by  the  heirs  of 
[*T55]  relatives  of  the  deceased  in  order  to  procure  a  restitution  of  their 
honours,  titles,  and  estates.  It  has  been  sometimes  done  when  the 
defendant  suffered  from  the  fury  of  an  opposite  political  party 
during  their  influence,  as  in  the  case  of  Algernon  Sydney,  Mrs. 
Lisle,  and  Lord  Russel.  (g)  Sometimes  it  is  grapted  when  there 
is  a  gross  irregulawty  in  the  proceedings,  an  improper  conduct  of 
the  judge,  or  a  departure  from  the  rules  of  evidence  on  the  trial. 
Frequently  it  proceeds  from  the  merits  of  the  criminaPs  descend- 
ants which  may  well  entitle  them  to  be  restored  to  that  rank  and 
estate  of  which  the  guilt  of  their  ancestor  has  deprived  them,  (k) 
This  proceeding  is,  therefore,  more  of  a  political,  than  legal  nature, 
and  is  governed  by  the  considerations  of  pity  or  of  substantial  justice. 
No  attainder  of  felony  against  a  person  who  has  lands  can  ever 
be  reversed  by  writ  of  error,  without  a  scire  facias  against  all  the 
terre  tenants,  and  lords  mediate  and  immediate;  (t)  but  this  is  not 
necessary  in  case  of  high  treason,  (k)  Nor  is  it  renuisite  when  it 
is  suggested  on  the  roll,  that  the  detendant  had  no  lands,  and  the 
attorney-general  confess  the  suggestion.  (I) 

On  the  reversal,  if  tlie  execution  alone  were  erroneous,  that  only 
will  be  reversed,  and  all  the  previous  steps  of  the  prosecution  re- 
main  valid.  But  when  the  judgment  is  erroneous,  that  and  all 
former  proceedings  in  case  of  a  conviction  are  defeated  by  the  re* 
versal.  (m)  It  is  otherwise  indeed  when  the  attainder  was  conse- 
quent upon  outlawry;  for  then  nothing  but  the  process  after  indict- 
[^56]  ment*  is  avoided,  and  the  party  will  be  immediately  compelled  to 
answer,  as  if  he  had  been  brought  in  on  the^^first  awaitl  of  the 


(b)  4  Burr.  2551.  (h)  4  Bla.  Com.  392. 

(c)  4  Burr.  2551.  (i)  2  Salk.  495.  Dyer,  34.  a.  Hawk. 
(cQ  See  form,  1  Lil.Ent.  242.  Post.     b.  3.  c.  50.  s.  14. 

last  vol.  (*)  Queen  ▼.  Stafford.    Hawk.  b. 

(<f)  Sf e  form,  1  Lil.Ent. 243.  Post.     2  c.  50-  s.  14. 
last  vol.  (/)  2  Salk.  495.    3  Keb.  29. 

(/)  4  Bla.  Com.  392.  (m)  Hawk.  b.  2.  c.  50.  s.  19. 

(i)  8  State  Trials,  516. 
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capias,  (n)  If  the  attainder  of  the  principal  be  reversed,  that  of 
the  accessary  is  ipso  facto  at  an  end,  for  the  guilt  of  the  latter  is 
dependent  on  that  of  the  former,  (o)  The  e^ct  of  the  reversal  of 
the  attainder  is  to  restore  the  partj  to  all  the  capacities  which  he 
had  lost,  and  to  all  the  .honours,  fortunes,  and  estates  which  he  had 
forfeited,  (p)  If  his  lands  had  been  granted  awaj  by  the  king  in 
the  interval,  without .  either  suing  out  a  scire  facias  against  the 
possessor,  or  petitioning  his  majesty,  he  may  re-enter  as  if  upon  a 
common  disseisor,  (o)  If,  indeed,  tl)e  reversal  proceeded  expressly 
on  the  ground  that  tnere  was  technical  error  in  the  original  indict* 
mentor  subsequent  process,  the  defend^^it  remains  liable  to  a 
second  prosecution,  on  the  s^me  ground  that  he  is  subject  to  it  on 
demurrer  or  arrest  of  judgment.  His  life  has  never  been  in  actual 
jeopardy,  and  the  ends  of  public  justice  have  not  been  satisfied 
either  in  his  conviction  or  acquittal,  (r) 


tmi^' 


(fi)  3  Mod.  43.    4  Bit.  Com.  992.     t^SO.    4  Bla.  Com.  393. 


Hawk.  b.  3.  0.  50.  ■.  19.    AnU,  369. 
as  to  outlawry. 


(r)  4  Bla.  Com.  393.     See  ant^t* 
452, 462.  as  to  plea  of  autrefois  acquit 


(o)  9  Co.  11^.    1  RoT.  Abr.  777,     and  convict,  pleas  in  abatement,  de- 


Hawk,  b.  2.  o.  29.  A  40. 
(p)4BU.CoD.^93. 
tq)  1  Andr.  m.    Hawk,  b .  2.  c  50. 


nutrer,  and  moiivns   in   srmst  lif 
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CHAPTER  XIX. 


OF  REPRIEVES,  PARDONS,  AND  PLEAS  OF  NON 

IDENTITY. 
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Reprieve.   If^  the  defendant  does  not  succeed  in  reversing  the  judgment,  Aat 

(*)  are  yet  two  modes  by  which  te  can  stay  or  prevent  its  execotioii. 

[*151]    ^pii^  gfgt  of  these  operates  only  in  capital  cases— a  reprieve,  which 

merely  delays  the  execution;  the  second— a  pardon,  may  be  granted 

in  any  case,  and  is  an  absolute  bar  to  punishment  as  well  as  to  all 

subsequent  proceedings. 

The  term  reprieve  is  derived  from  reprendre  to  keep  back,  and 
signifies  the  withdrawing  of  the  sentence  for  an  interval  of  time,  and 
operates  in  delay  of  execution,  (a)    It  is  granted  either  by  the 
favour  of  his  majesty  himself  or  the  judge  before  whom  the  pri- 
soner is  tried  on  his  behalf,  or  from*  the  regular  operation  of  lawia 
circumstances  which  render  an  immediate  execution  inconsisle&t 
with  humanity  or  justice. 
Reprieves       This  temporary  mercy  may  be  extended  ear  ftumdatio  r^gisy*  or 
CKK  niMida.  from  the  mere  pleasure  of  the  crown  expressed  in  any  way  to  die 
^r**7§?l    ^"^  ^^  whom  the  execution  is  to  be  awarded,  (b)    This  intentioa 
L        J    of  bis  majesty  may  be  signified  ore  tenus,  by  a  verbal  message,  or 
by  sending  his  ring  in  token  of  his  design;  but,  at  the  present  day, 
intimation  is  usually  made  by  the  privy  signet  or  the  master  of  the 
requests,  (c)    On  4his  the  judge,  of  course,  grants  the  prisoner  a 
respite  either  for  a  limited  time  or  during  the  pleasure  of  his 
majesty. 

(a)  4  Rla.  Com.  394.  Hawk.  b.  3.  c.  51.  s.  & 

{b)  2  Hale,    412.    1    Hale,    368.         (c)  1  Hale,  368.    2  Hale,  412. 

*  As  to  reprieves  in  general,  see  1  Hale,  368  to  370.    2  Hale,  413  to  414. 
Havk.  b.  2.  c.  51.  s.  8, 9, 10.    Williams,  J.  Execution  and  Bepzieve. 
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But  the  more  usual  course  is  for  a  discretionary  reprieve  to  pro-  Reprieves 
ceed  from  the  judge  himself,  who,  from  his  acquaintance  with  all  ex  arbitrio 
the  circumstances  of  the  trial,  is  most  capable  of  judging  when  it  Ju^<^is*(*) 
is  proper.  The  power  of  granting  this  respite  belongs  of  common 
right  to  every  tribunal  which  is  invested  with  authority  to  award 
execution,  (d)  And  this  power  exists  even  in  case  of  high  treason, 
though  the  judge  should  be  very  prudent  in  its  exercise,  (e)  But  it 
is  commonly  granted  where  the  defendant  pleads  a  pardon,  which, 
though  defective  in  point  of  form,  sufficiently  manifests  the  intention 
of  the  crown  to  remit  the  sentence;  (/)  where  it  seems  doubtful 
whether  the  offence  is  not  included  in  some  general  act  of  grace;  (g) 
or  whether  it  amounts  to  so  high  a  crime  as  that  charged  in  the 
indictment.  (A)  The  judge  sometimes  also  allows  it  before  judg- 
ment, or  at  least  intimates  his  intention  to  do  so,  as  when  he  is 
not  satisBed  with  the  verdict,  and  entertains  doubts  as  to  the  pri- 
soner's guilt,  or  when  a  doubt  arises,  if  the  crime  be  not  within 
clei^,  or  when,  from  some  favorable  circumstances,  he  intends 
to*  recouHnend  the  prisoner  to  mercy.  {%j  When  he  is  disposed  [^759] 
to  spare  the  life  of  the  criminal  on  condition  of  transportation  to  the 
colonies,  either  limited  or  perpetual,  he  is  by  a  recent  provision  (fc) 
enabled  to  do  so,  ex  mero  motu,  and  as  soon  as  his  majesty's  ac- 
quiescence has  been  obtained  to  make  an  order  for  his  conveyance 
to  the  place  of  his  exile,  without  waiting  till  the  next  assizes  after 
the  conviction.  By  the  same  act  the  fulfilment  of  the  condition 
thus  imposed,  operates  in  all  respects,  like  a  pardon  under  the 
great  seal.  And  the  justices  of  assize  may,  by  long  practice,  either 
grant  arbitrary  reprieves  or  take  them  away,  after  the  termination 
of  their  sessions;  though  this  seems  rather  to  stand  on  ancient 
usuages  than  an  express  authority  or  recognized  principle.  (!) 

There  are  also  some  cases  in  which  ex  necessitate  legisy  the  Reprieves, 
judge  is  bound  to  reprieve.    Thus  when  a  woman  is  convicted  Bx  Neces- 
either  of  treason  or  felony,  she  may  allege  pregnancy  in  delay  of  "5*^*jj|*- 
execution.  (m)    This  humane  practice  is  derived  from  the  laws  of  pregnun. 
ancient  Rome,  which  direct  ^'  quod  prsegnantis  mulieris  damnatas  cy,&c.and 
po&tiadifferatur  quoad  pariat,"and  has  been  established  in  England  pc^cc'cd- 
from  the  earliest  periods,  (n)    In  order,  however,  to  render  this  'J^    ^'^' 
plea  available,  she.  must  be  quick  with  child,  at  the  time  it  is 


(rf)  Hawk.  b.  2.  c  51.  a.  8.  Wil- 
liams, J.  Execution  and  Reprieve. 

(e)  1  Hale,  368. 

(/)  Hawk.  b.  2.  c  51.  ■  8.  Wil- 
liams,  J.  Execution  and  Reprieve. 

(jSr)  2  Dyer,  235.  a.  Hawk.  b.  2.  c 
51. 8.  8.  Williams,  J.  Execution  and 
Reprieve. 

(A)  3  Dyer,  296,  a.  Hawk.  b.  2.  c. 
51. 8.  8.    WiUiaina,  J.  Execution  and 


Reprieve. 

(i)  2  Hale,  ^12.    4  Bla.  Com.  394. 

(ib)8C.ep.  lll.c.  15. 

(/)  Dyer,  205.  a.  1  Hale,  368.  2 
Hale, '412.  Hawk.  b.  2.  c.  51.  s  & 
Williams,  J.  Reprieve  and  Execution. 

(m)  3  Inst  17,  8.  1  Hale,  368.  2 
HHle,  406, 413.  Hawk.  b.  2.  c.  51. 8.9. 
4  Bla.  Com.  395. 

(n)  4  Bla.  Com.  395. 


*  Aa  to  these  rejirieves.  see  observations,  Gisb.  Dut.  Man.  390. 
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offered,  for  mere  pregnancy  in  any  earlier  stage  will  not  be  re- 
garded, (o)  Even  when  ibis  is  the  case,  it  will  not  operate  as  a 
Elea  in  bar  at  tbe  trial,  or  as  a  cause  for  arresung  the  judgment, 
ut  can  only  be  pleaded  in  stay  of  execution,  {p)  To  enable  the 
criminal  to  do  this,  the  clerk  of  assizes  always  asks  her,  whetber 
[^760]  she  has  any  thing  to  allege  why  execution  should  not  he  awarded* 
against  her,  (q)  as  he  would  do  to  any  .male  convict  who  had  been 
sentenced  at  a  former  session  or  by  another  tribunal,  (r)  If  she 
allege  that  she  is  pregnant,  a'jury  of  twelve  matrons  are  impan- 
nelled  and  sworn  to  try  whetber  she  is  quick  %ffUh  Mid;  for  which 
purpose  they  retire  with  her  to  some  convenient  place,  and  if  they 
find  in  the  affirmative;  which  it  is  said  the  gendeness  of  tbeirsex 
generally  inclines  them  to  do  when  pregnancy  exists  at  all;  (s)  Aft 
is  respited  till  a  reasonable  time  after  her  delivery,  or  till  tbe  en- 
suing session,  (t)  The  latter  mode  of  respiting  seems  to  be  pre- 
ferable; because,  according  to  the  best  authorities,  if  the  deliTeiy 
take  place  in  the  interval,  no  execution  can  with  propriety  be 
awarded  until  the  next  assizes;  for  she  ought  again  to  be  asked  if 
she  has  any  thing  to  allege  in  bar  of  execution,  as  she  may  have 
obtained  a  pardon,  or  have  something  to  urge  in  reversal  of  judg- 
ment, (tt)  Besides  the  first  respite  is  considered  as  matter  of 
record,  though  only  entered  in  fact,  by  the  clerk  of  assize  in  a  book 
of  agenda,  and  cannot  be  determined  but  by  a  new  award  of  exe- 
cution, (v)  If  at  the  next  sessions  she  has  not  been  delivered,  and, 
according  to  the  course  of  nature,  there  is  still  a  possibility  tbat  she 
may  be  delivered,  she  will  be  again  respited  till  the  session  ensu* 
ing.  {x)  And  it  is  said,  that  where  it  is  discovered  that  she  vras 
not  quick  with  child  at  the  time  of  the  verdict  of  tbe  matrons,  or 
even  where  she  was  not  then  with  child  at  all,  but  has  since  be- 
come so,  she  ought  to  receive  another  respite,  {y)  But  it  is  cer- 
tain that  if  she  has  been  once  delivered,  she  has  no  right  after- 
wards to  claim  any  further  delay  of  execution,  because,  as  it  is  said, 
[''^Sl]  she  ought  not  by  her  own  incontinence*  or  voluntary  act  after 
sentence,  to  evade  the  sentence  of  the  law.  {z)  But  as  the  original 
delay  was  intended  not  from  forbearance  to  the  mother,  but  pity 
for  the  innocent,  this  seems  scarcely  reconcileable  with  the  humane 
principle  which  dictates  the  first  reprieve;  and  probably,  in  such  a 
case,  the  judge  would  exercise  the  discretion  he  always  possesses 
in  granting  another  respite,  (a) 

■^^—.^^       nil  1*11  I     ■■  I  111!  11  II. 

(o)  3  Inst.  17.    1  Hale,  368.     2  BIju  Com.  395. 

mie,  413.    Haw  k.  b.  2.  c.  51. 8. 9.  (ti)  1  Hale,  369.    2  Hale,  414. 

(/>)  3  Inst.  17.    2  Hale,  413.    1  («}  2  Hale,  414.  1  Hate,  369,  370. 

Hai)e,36a    4Bla.  Ccm.395.  (x)  1  Hale,  369.    2  Hale,  414.    4 

(9)  4  Bla.  C.  395.  n.  1.     1  Hale,  Bla.  Com.  395. 

368.    2  Hale,  407,  413.  (jr)  1  Hale,  369. 

(r)  1  Hale,  368.  (z)  3  Inst.  17. 18.  4  Bla.  Com.  S95. 

(«)  2  Hale,  413.  1  Hale,  369.    2  Hale,  413.    Finch, 

(0  3  Inst.  17.    1  Hale,  368,  9.    2  478.     Hawk.  b.  2.  c.  51.  s.  10. 

Hale,  413.    Hawk.  b.  2.  c.  51.  s.  9.  4  (a)  4  Bla.  Com.  395.  n.  (1.) 
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The  other  cause  for  which  the  judge  is  bound  to  grant  a  re-  Repriere 
pricve,  is  the  insanity  of  the  prisoner.     It  has  from  the  earliest  ^f  j^^s^niu^ 

Eeriods  been  a  rule,  that  (hough  a  man  be  in  the  full  possession  of 
is  senses  when  he  commits  a  capital  offence,  if  he  become  non 
compos  after  it,  he  shall  not  be  indicted;  if,  after  indictment,  he  shall 
not  be  convicted;  if  after  conviction,  he  shall  not  receive  judgment,  if 
after  judgment  he  shall  not  be  ordered  for  eiecution.  (6)  And  this 
opinion  is  con6rmed  by  the  fact  that  a  statute  was  passed  in  the 
reign  of  Henry  the  Eighth,  (c)  to  allow  of  execution  of  persons  con- 
victed of  high  treason,  though  insane,  which  was  always  thought 
cruel  and  inhuman,  and  was  repealed  in  the  reign  of  Philip  and 
Mary,  (d)  The  true  reason  of  this  lenity  is  not  that  a  man  who 
has  become  insane  is  not  a  fit  object  of  example,  though  this  might 
be  urged  in  his  favour;  but  that  he  is  incapable  of  saying  any  thing 
in  bar  of  execution,  or  assigning  any  error  in  the  judgment,  (e) 
The  judge  may,  if  he  pleases,  swear  a  jury  to  enquire  ex  oflScio, 
whether  the  prisoner  is  really  insane  or  merely  counterfeits,  and, 
if  they  find  the  former,  he  is  bound  to  reprieve  him  till  the  ensuing 
session.  (/)  We  have  already  seen  what  provisions  have  been*  [**'^62] 
made  by  a  recent  statute  {g)  for  the  security  of  criminal  lunatics; 
and  the  same  rules  would  probably  apply  to  the  case  of  one  de- 
prived of  his  reason  in  this  later  stage  of  the  proceedings.  (A) 

The  more  certain  course  of  avoiding  execution,  and  which,  al-  Of  par- 
together  relieves  the  criminal  from  danger,  is  by  obtaining  his  don8.(*) 
majesty's  pardon;  which  is  more  frequently  granted  after  sentence 
than  in  any  former  stage  of  the  proceedings.  The  prerogative  of 
pardoning  is  inseparably  incident  to  the  crown,  in  which  it  is  vested 
for  the  benefit  of  the  subject.  {%)  It  seems,  indeed,  that  this  right 
was  once  claimed  by  the  Lords  Marchers  and  others,  who  had  jura 
regalia  by  ancient  grant  or  by  prescription,  {k)  But  by  the  21 
Hfn.  VIII.  c.  24.  s.  1.,  this  supposed  power  was  entirely  done 
away,  and  the  sole  right  of  dispensing  with  the  sentence  of  the 
laws  was  vested  for  ever  in  the  crown. 

In  considering  this  mode  of  extending  the  royal  mercy,  we  will 
briefly  inquire  in  what  cases  a  pardon  may,  and  in  what  it  usually 
is  granted — in  what  manner  a  pardon  may  be  granted;  how  it  is  to 


(6)  4  Harg.  St.  Tr.  205,  6.    3  Inst.  f/J  1  Hale.  370.    4  Bla.  Com.  396. 

4.    1  Hale,  370.     Hawk.  b.  1.  c.  1.  s.  (^)  Ante,  649.    39  &  40  Geo.  HI. 

4.    4  Bla.  Com.  395.    Williams,  J.  c.  94. 

Kzecution  and  Re))rieve.  (ft)  Ante,  649. 

(c)33  Hen.  VUI.  c.20.  (i)  Show.  283.    4  Bla.  Com.  396. 

(ti)  1  &  2  Ph.  &  M.  c.  10.    4  Harg.  Bac.  Abr.  Pardon,  A.  Burn,  J.  Pardon. 

St.Tr.206.    1  Hale,  370.  (A?)  H;»wk.  b.  2.  c.  37.  s.  1.    Bac. 

(e)  4  Harg.  St.  Tr.  205,  6.    4  Bla.  Abr.  Pardon,  A. 
Com.  396. 

(•)  As  lo  pardon  in  general,  see  3  Inst.  233  to  240.  Hawk.  b.  2.  c.  37.  per 
totum.  Com.  Uig.  Pardon.  Bao.  Abr.  Pardon.  4  Bia.  Com.  396  to  402.  Burn, 
J.  Pardon.    WiUiamSi  J.  Pardon. 
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be  recognized  and  allowed;  and  what  beneficial  effects  spring  from 
its  being  acknowledged  and  received  as  valid. 
"Whatof.        As  the  king  is  himself  the  I^I  prosecutor  of  everj  indictment 
b«"pa!r™*^  for  a  crime,  it  is  a  general  rule  that  he  may,  by  means  of  a  pardon, 
doned.'      remit  any  punishment  due  to  public  justice,  or  any  fine  or  for- 
feiture which  be  himself  would  otherwise  receive  afierthe  ofience 
has  been  committed.  (2)    It  seems  once  to  have  been  thought  that 
P76S]    ^  king*  could  not  grant  a  pardon  for  murder  by  express  name; 
and  as  by  the  IS  Rich.  II.  c.  S.  st.  2.  c.  1,  it  was  provided  that 
he  should  never  allow  it  by  express  name,  it  was  thought  that  by 
this  means  he  was  restrained  from  exercising  his  mercy  in  any 
case  thus  deeply  criminal,  (m)     But  it  has  been  repeatedly  boldeii 
that  the  king  may  remit  the  punishment  in  this  as  well  as  in  mi- 
nor offences;  and  the  atrocity  of  the  charge  now  forms  no  ground  of 
exception  to  the  exercise  of  the  royal  prerogative,  (n)     The  only 
exceptions  to  this  rule  are  certain  cases  where  the  liberties  are 
made  the  object  of  attack,  and  where  there  would  be  tpo  mneli 
danger  of  a  prince  disposed  to  be  absolute  to  favour  the  cfiBBinal; 
and  those  in  which  private  individuals  have  an  interest  of  their 
own.    Thus  to  commit  a  subject  to  prison  beyond  the  realm  is  bj 
the  Habeas  Corpus  act  made  a  praemunire,  which  the  king  him- 
self cannot  pardon,  (o)     The  sovereign  is  also  restrained  from 
granting  a  pardon  to  a  person  under  parliamentary  impeachment, 
before  that  impeachment  is  concluded.     This  was  twice  decided 
by  the  House  of  Commons  before  it  was  made  the  subject  of  a 
positive  statute,  (p)    At  length  it  was  enacted  by  the  act  of  set- 
tlement, that  no  pardon  under  the  great  seal  of  England  should  be 
ple4idabU  in  bar  of  an  impeachment,  {q)    But  it  does  not  seem  that 
after  the  proceedings  are  finished,  the  prerogative  of  the  king  is 
any  further  limited;  and  consequently  we  find  an  instance  of  its 
exertion  in  the  case  of  the  six  noblemen  who,  in  1715,  joined  with 
the  pretender  in  his  attack  on  the  monarchy  of  England,  (r) 

As  appeals,  though  their  consequences  may  be  capital,  are  the 
civil  actions  of  private  individuals,  and  instituted  for  the  sole  par- 
L  '^^J  pose  of  gratifying  their  revenge,, the  prosecutor*  may  release,  bat 
the  king  has  no  right  to  interfere.  («)  Upon  the  same  principle,  he 
can  bar  no  right  of  entry,  or  of  section,  or  any  other  legal  interest  or 
benefit  actually  vested  in  the  subject;  so  that  his  pardon  will  be  no 
plea  to  an  action  on  a  statute  by  the  party  grieved,  or  even  by  a 
common  informer  if  commenced  before  the  indulgence  of  the  crown 


(/)  3  Inst  233.    Hawk.  b.  2.  c  37.  (o)  31  Car.  II.  c.  2-  a.  12. 

5.  33.    Com.  Dig.  Pardon,  k.     4  Bla.  (p)  4  Bla.  Com.  399. 

Com.  398.    Bac.  Abr.  Pardon,  B.  Iq)  12  &  13  W.  III.  c.  2. 

(m)  3  Inst.  236.  (r)  4  Bla.  Com.  400.    Id.  n.  3. 

(n)  1  Show.  284.  4  Mod.  61.  2  («)  3  Inst.  237.  1  Hale,  251.  Havk. 
Salk.  499.  Com.  Dig.  Pardon,  A.  b.  2.  c.  37.  s.  36.  Com.  Dig.  Pardon, 
Bac.  Abr.  Pardon.  B.  Barn,  J.  Par.  B.  4  Bla.  Com.  398.  Bac.  Abr.  Par- 
don.   4  Bla.  C.  400, 1.  don,  B. 
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was' extended  to  the  defendant.  (I)  So  as  the  object  of  requiring 
sureties  to  keep  the  peace  is  the  security  of  an  individual,  the  king 
can  discharge  no  recognizance  for  this  purpose  until  it  is  for- 
feited.  (u)  Neither  can  he  pardon  a  party  indicted  for  a  public 
nuisance,  while  it  remains  unabated,  though  perhaps  he  may  ex* 
cuse  the  fine  for  the  past  injury;  because  this  prosecution,  though 
technically  criminal,  is  in  its  effects  a  civil  remedy,  and  the  king 
cannot  subject  a  number  of  persons  to  inconvenience  in  order  to 
bestow  a  favour  on  others,  (w)  But  it  seems  that  before  a  penal 
action  is  brought  by  a  common  informer,  the  king  may  altogether 
discharge  the  offender  so  as  to  bar  any  subsequent  prosecution  for 
the  same  cause,  unless  the  statute  contain  some  express  provision  to 
the  contrary,  (x) 

Extensive  as  the  power  of  the  crown  to  grant  pardons  is,  it  ap- 
plies only  to  crimes  actually  committed;  for  it  is  certain  that  the 
King  can  in  no  way  license  any  act  which  is  in  itself  unlawful,  or 
dispense  with  any  obligation  which  is  primarily  enjoined  on  the 
the  subject,  {y)  But  where  an  act  indifferent  in  itself  is  made  un- 
lawful by  any  act  of  parliament,  as  regulations  relating  to  the  trade 
or  revenue,^  it  seems  that  the  king  may  dispense  with  its  operation  [^765] 
in  favour  of  a  particular  individual  or  corporation,  for  a  limited 
time,  or  within  a  particular  district,  provided  no  material  incon- 
venience arises,  and  the  intention  of  the  law  is  not  frustrated,  (z) 
It  is,  however,  certain  that  the  king  cannot  exempt  any  one  from 
the  future  operation  of  a  statute  expected  to  be  passed  but  not  in 
actual  existence,  (a)  « 

This  prerogative  of  pardon  is  in  general  a  matter  of  pure  dis-  When  ptr- 
cretion,  to  be  exercised  by  his  majesty  according  to  the  peculiar  {|®""  ™""*^ 
circumstance  of  each  individual  offence,  which  comes  under  the  Jayln^ 
cognizance  of  his  ministers.     But  there  are  certain  cases  where  granted. 
be  is  bound  to  allow  it,  and  the  grant  is  a  matter  of  course  and 
not  of  favour,  while  there  are  others  which  come  with  so  strong  a 
claim  to  indulgence,  that  they  are  seldom,  if  ever,  resisted.     To 
the  former  of  these  classes  belongs  the  case  of  a  defendant,  found 
by  the  jury,  on  an  indictment  of  manslaughter  or  murder,  to  have 
killed  the  deceased  by  misfortune.     It  seems  very  extraordinary 
that  such  a  finding  should  not  always  have  been  considered  as  an 
acquittal.  (6)     In  the  legislation  of  Egypt  indeed  we  find  that  in- 


(0  3  Inst.  2.m  12  Co.  29,  30. 
Plowd .  487.  Cro.  Car.  199.  2  Rol. 
Abr.  178.  Hawk.  b.  2.  c  37.  s.  34. 
Bac.  Abr.  Pardon,  B. 

(u)  3  Inst.  238.  12  Co.  30.  Hawk, 
b.  2.  c.  37.  s.  34.    Dick.  Sess.  422. 

(w)  12  Co.  30.  Plowd.  487. 
Vaughan,333.  3  Inat  237.  Hawk, 
b.  2.  c.  37.  s.  33.  4  Bla.  Com.  398, 9. 
Bac.  Abr.  Pardon,  B. 

(x)  3  In»t.  231.    Dick.  Sess.  423. 


(y)  Finch,  234.  Bro.  Abr.  Charter 
ScPard.  76.  12  Co.  30.  Hawk.  b.  2. 
c.  37-  9.  28.  Bac.  Abr.  Pardon,  B. 
Dick  Sess.  421. 

(i)  Finch,  234,  5.  Vaugh.  344.  1 
Dyer,  54.  a.  92.  a,  3  Dyer,  2r0.  a. 
303.  a.  Hawk.  b.  2.  c.  37.  s.  29.  Bac. 
Abr.  Pardon,  B. 

(a)  Finch,  235.  1  Dj'er,  52.  1 
Sid.  6.    Hawk.  b.  2.  c.  37.  s.  32. 

(3)  1  East,  P.  C.  221, 2. 
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aDimftte  objects  which  caused  death,  were  destroyed  or  treated  ai 
accursed.  Our  law,  it  is  supposed,  forfeited  them  to  his  majcstj. 
And  so  the  party  who  innoceiftly  kills  another,  if  it  is  so  foond  by  the 
jury,  was  regarded  by  the  common  law,  as  a  person  who  stood  ia 
need  of  his  majestj's  clemency,  (c)  It  seems,  howcTcr,  ibatevcs 
at  common  law,  he  had  a  right  to  demand  a  pardon,  (d)  And  this 
has  been  put  beyond  doubt  by  the  statute  of  Giouceater,  c.  9.  wbkk 
provides,  that  on  the  report  of  the  justices  to  the  king,  that  a  partf 

[*7o6j  ifj^j  f^f  homicide  did  it  in  his  defence*  or  by  misfoituie^  the 
king  shall  take  him  to  his  grace  ^^  if  it  please  him."  For  thovgh 
the  latter  words  of  this  clause  would  seem  to  imply  a  discretion  to 
grant  or  to  refuse  a  pardon,  it  is  settled'that  these  words  merdj 
intend  a  respect  for  the  crown,  and  do  not  affect  that  general  right 
which  every  subject  possesses,  (e)  And  it  seems  that  they  are 
issued  as  a  matter  of  course  by  the  chancellor,  without  laying  the 
matter  at  all  before  his  majesty.  (/)  And  upon  removiog  the  re- 
cord by  certiorari,  he  may  obtain  not  only  a  pardon,  but  a  writ  of 
restitution  for  his  goods  which  were  forfeited  on  the  verdict  (g) 
But  it  is  now  usual,  to  avoid  the  expense  thus  incurred,  to  direct  a 
general  verdict  of  acquittal.  (A) 

Another  instance  of  pardons  grantable  of  common  rigjht  is, 
where  a  statute  creating  an  offence,  or  regulating  the  penaltiei 
with  which  it  shall  be  visited,  holds  out  a  positive  engagement  of 
immunity  to  accomplices  who  bring  their  associates  to  jostice. 
Thus  by  4  &  6  W.  &  M.  c.  8.  any  person  beingoutof  prison,  who 
causes  two  or  more  who  have  committed  highway  robbery  to  be 
convicted,  is  entitled  to  a  free  pardon  for  all  crimes,  of  the  same 
nature,  of  which  he  has  been  guilty  before  the  discovery.  A  si- 
milar provision  has  been  made  in  the  case  of  oflfences  relating  ts 
the  coin  by  the  6th  &  7th  W.  III.  c.  IT.  s.  2.  and  the  15  Geo.  D. 
c.  28.  s.  8.  Pursuant  to  the  same  principle,  the  10th  &  11th  W. 
III.  c.  23.  s.  5.  ensures  to  any  person  who  being  at  \9rgt  u  Ae 
means  of  detecting  two  offenders  in  any  crime  which  is  ousted  of 
clei^  by  that  statute,  {%)  a  free  remission  of  any  of  those  crimes, 
which  shall  operate  not  only  in  bar  of  an  indictment,  bot  also  of 

[^Te?]  1^  appeal.  By  the  5th  Ann*  c.  31.  s.  4.  anj  one  who  will  convict 
two  others  of  burglary,  or  feloniously  breaking  into  a  hoaae  in  the 
day  time,  will  receive  a  reward  of  402.  and  be  entitled  to  a  pardon 
of  every  description  of  burglary  and  felony  previously  committed, 
except  murder,  and  treason  affecting  the  government,  by  which  aa 
appeal  will  be  precluded.     If  an  offender  against  the  5  Geo.  IE 


i 


c)  1  Ea»t,  P.  C.  221,  2.  (^)  Hawk.  b.  2.  c  37.  8.  31   Hawfc 

Jd)  FoBt.  284.  b.  1.  c.  29.  8. 25.    Willuom,  J.  ftr- 

(e)  2  Inst.  316,  7-    Hawk.  b.  2*  c.  don,  IK 

37.  8.  2.    Bac.  Abr.  Pardon.  C.    Wil-         (A)  Foat  279,  288.    1  East,  P.  C 

liams,  J.  Pardon,  II.  Dick.  Sess.  424.  221,2. 


.P 


2  Inst.  317.  Hawk.  b.  2.  c  37.        (f)  Ante,  Chap.  x?.  as  to  Ckigf. 
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Cv  Ih  respecting  the  destruction  offish  in  privatei  waters,  whether 
in  custody  or  at  large,  make  co^ifession  of  his  guilt,  and  cause  the 
conviction  of  one  or  more  of  his  accomplices,  he  will,  by  virtue  of 
the  8nd  section  of  that  statute,  be  pardoned  for  the  offence  which 
he  confesses.  So  a  party  who  has  used  the  same  stamps  twice, 
contrary  to  12  Greo.  III.  c.  48.  may,  if  out  of  prison,  procure  im- 
munity for  the  past  by  convicting  two  others  of  a  similar  crime,  {k^ 
And  a  like  claim  may  be  established  by  convicting  a  single  offend* 
er  of  destroying  locks  on  navigable  rivers,  under  8  Oeo.  II.  c.  20. 
6.  5.  if  the  party  informing  is  oi^t  of  custody.  By  6  Greo.  I.  c.  21 . 
8.  36.  when  persons  to  the  number  of  eight  or  more  resist  officers 
of  the  customs  with  arms,  any  one  may  obtain  a  pardon  by  disco^ 
vering  two  others  to  the  commissioners  of  customs  within  two 
months,  and  401.  for  each  accomplice.  By  the  8th  Qeo.  I.  c.  18. 
s.  7.  any  runner  of  foreign  goods  who  within  two  months  discovers 
two  of  bis  accomplices,  so  that  the  value  of  the  goods  recovered  for 
the  crown  exceeds  50/.  is  entitled  to  a  free  pardon  for  his  own 
offence,  and  40Z.  for  each  offender  he  convicts.  And  by  9  Geo. 
II.  c.  35.  8. 12.  any  one  who  shall  have  joined  with  three  or  more 
in  running  goods  armed,  may,  within  three  months,  and  before 
conviction,  by  discovering  two  of  his  companions  to  the  commis- 
sioners of  assize,  so  as  to  bring  them  to  justice,  obtain  a  discharge 
for  his  own  crime,  and  50/.  for  every  offender  he  is  instrumental  in 
convicting.  In  the  case  of  receiving  stolen  goods,  the  original 
felon  is  allowed  to  obtain  a  pardon"*^  by  bringing  the  receiver  to  jus-  [^68] 
tice.  (I)  And  it  is  usual,  in  the  acts  which  establish  and  regulate 
state  lotteries,  to  insert  a  clause  by  which  accomplices  in  forging 
lottery  tickets,  are  entitled  to  a  pardon  on  discovering  their  asso- 
ciates, (m) 

By  the  general  words  of  these  statutes,  the  accomplice,  in  order 
to  have  an  absolute  right  of  pardon,  must  be  the  means  of  convict- 
ing his  associates,  (n)  It  will  also  be  observed,  that  most  of  them, 
though  not  without  exception,  provide  that  the  party  entitled  to  a 
pardon,  must  be  out  of  prison  when  he  makes  the  disclosure.  But 
when  they  succeed  in  assistmg  the  purposes  of  justice, -by  coming 
in  voluntarily  to  accuse  their  associates,  they  have  an  absolute  right 
to  pardon,  and  the  court  will  bail  them,  to  enable  them  to  urge  that 
claim  in  the  proper  channel,  (o)  So  also  persons  to  whom  the 
king  has,  by  proclamation,  promised  immuni^  on  discovering  their 
associates,  have  an  absolute  right  to  his  mercy,  (p) 

Bat,  except  in  these  cases,  accomplices  who  are,  according  to 
the  usual  phrase,  admitted  to  be  king's  evidence,  have  no  absolute 
claim  or  legal  right  to  a  pardon,  (q)    A  justice  of  the  peace,  be- 

(it)  S.  2.  (n)  Cowp.  335. 

(/)  39  Geo.  IL  c.  30.  s.  8, 9.  2  Geo.  (0)Cowp.  334«  1  Leach,  118. 
III.  c.  28.  0. 14.  22  Geo.  in.  c.  58.  h)  Cowp.  334.  1  Leuch,  118. 
■.  5.  Ig)  Cowp.  336.    1  Leach,  120, 1. 

(m)  Williaros,  J.  Pardon,  IT.  Wijliams,  J.  Fardon,  II. 

€rim,  I/xw,  vol.  l  3  z 
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fore  whom  the  original  examioatioD  is  taken,  has  no  power  to  piD- 
mise  an  offender  pardon  on  condition  of  bis  becoming  a  witness 
against  others,  (r)  They  cannot  even  control  the  autborit j  of  the 
judges  before  whom  the  prisoners  are  tried,  so  as  to  exempt  the 
offender  from  prosecution;  but  if  an  attempt  is  made  to  try  him,  it 
will  be  for  the  court  to  decide  under  the  circumstances  bow  far 
be  is  entitled  to  favour,  (s)  Even  the  superior  court  have  oo 
power  absolutely  to  assure  him  of  mercy.     He  gives  his  evidence 

[*769]  m  vinculis,  in  custody f"*^  and  it  depends  entirely  on  his  own  befas- 
yiour  whether  his  confession  will,  save  or  condemn  him.  (t)  Theie 
is,  however,  no  doubt  that  when  an  accomplice  admitted  by  ibe 
magistrates  or  the  court  to  give  evidence,  appears,  under  all  tbi 
circumstances  of  the  case,  to  have  acted  a  fair  and  ingenooas  part, 
and  to  have  made  a  full  and  true  disclosure,  he  baa  an  equitable 
claim  to  the  mercy  of  the  crown,  and  the  court  will,  on  applicatkn, 
put  off  his  trial  to  enable  him  to  apply  for  a  pardon.  («)  Hiese 
instances  of  pardon  granted  either  expressly  by  statute  and  proch^ 
mation,  or  impliedly  by  usage,  are  derived  from  the  old  practice 
of  approvement  to  which  we  have  already  alluded,  (w)  Tley  are, 
no  doubt,  necessary  in  particular  cases,  but  as  a  regular  system  of 
jurisprudence  they  are  liable  to  serious  objections,  (x)  The  bw 
confesses  its  weakness  by  calling  in  the  assbtance  of  those  bj 
whom  it  has  been  broken.  It  offers  a  premium  to  treachery,  aad 
destroys  the  last  virtue  which  clings  to  the  degraded  transgressor. 
On  the  other  hand,  it  tends  to  prevent  any  extensive  agreement 
among  atrocious  criminals,  makes  them  perpetually  suspicious  of 
each  other,  and  prevents  the  hopelessness  of  mercy  from  renderiig 
them  desperate. 

With  respect  to  those  cases  where  favourable  circumstaneci 
may  induce  the  crown  to  extend  its  prerogative  of  remission,  no 
general  rules  can,  of  course,  be  given.  The  king  by  his  coranatioi 
oath  is  bound  to  exercise  justice  in  mercy.  But  nothing  can  tend 
more  to  unsettle  the  public  ideas  of  crime  than  the  frequent  exercise 
of  the  latter.  It  is  contended  with  great  eloquence  and  ability  faj 
a  celebrated  writer  on  criminal  law,  that  the  clemency  should  shine 
forth  in  the  laws,  and  not  in  the  executive,  [y)     But  it  mast  ^li 

[*770]  be  admitted  that  there  are*  many  cases  to  which  no  general  rales 
can  apply;  where  ^'  summum  jus''  would  be  ^^  summa  injaria;" 
and  where  forgiveness  is,  at  once,  beneficial  to  the  crown  whick 
bestows,  and  just  to  the  party  who  receives  it.  And  as  there  caa 
be  no  new  trial  of  capital  offences,  (z)  where  the  judge  considen 


(r)    Cowp.  S36.    1   Uachy    131.      Wiiliams,  J.  Pardon,  II. 
Ante  82,  603.  (w)  Ante  82,  603.    Cowp.  3H  5 

(c)    Cowp.  340.    1   Leacb,    125.      1  Leach,  118, 9. 
Ante  82,  603.  (x)  Cowp.  336,    1  Letcb,  130. 

(0   Cowp.  336.    1   Leach,    118.  M  Beccar.  175,6,7. 

An!.',  82  603.  (a)  Ante,  654, 

(u)  Cowp.  340.    1  Leacb,   125. 
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the  coDviction  as  improper,  this  is  the  only  mode  by  which  the  de- 
fendant can  be  protected  from  the  consequences  of  the  verdict,  (a) 
and  when  the  judge  before  whom  a  prisoner  is  convicted  or  a 
capital  oSence  thinks  fit  to  reprieve  him,  and  to  send  a  certificate 
to  his  majesty  that  he  is  an  object  of  mercy,  the  recommendation 
is  always  attended  to.  {b) 

We  have  next  to  consider  in  what  manner  a  pardon  must  be  How  a  par- 
granted.     It  may  be  either  a  general  act  of  parliament,  or  a  special  ^^^  >"  ^^ 
pardon  under  the  great  seal,  (c)     A  warrant  (d)  under  the  privy  ^5.^*"*" 
seal,  is  not  in  itself  a  complete  or  irrevocable  pardon,  though,  when 
obtained  in  proper  form,  it  is  a  sufficient  authority  to  admit  the 
party  to  bail  in  order  to  obtain  a  more  efiectual  admission,  (e) 

In  order  to  render  a  pardon  valid,  it  must  express  with  sufficient 
accuracy,  the  crime  it  is  intended  to  forgive.  (/)  Thus  a  general 
pardon  of  "  all  felonies"  will  not  annul  an  attainder,  for  it  will  be 
presumed  that,  as  it  is  not  mentioned,  the  king  was  not  aware  of 
its  existence,  (g)  So  also  it  has  been  holden  that  the  pardon  of 
one  found  guilty  by  verdict,  or  confession,  will  be  of  no  avail,  un- 
less  it  recite  the  indictment  and  the  conviction,  (h)  And  it  has 
been  questioned  whether  if  a  man  be  merely  indicted,  the*''  indict-  [^71] 
ment  ought  not  to  be  recited;  (i)  but  this  is  settled  not  to  be  ne- 
cessary as  the  words  in  the  pardon  ''  sive  indictatus  vel  non"  evi- 
dently suppose  the  contrary,  {k) 

It  seems  to  be  the  better  opinion  that  the  crown  cannot  pardon 
any  crime  with  effect,  without  specifically  naming  it,  for  the  courts 
will  not  intend  his  majesty  to  be  informed  of  the  particular  offence 
of  which  the  defendant  has  been  convicted.  (/)  At  all  events  it  is 
certain  that  no  general  pardons  have,  for  a  long  time,  been  granted 
by  his  majesty;  but,  when  found  expedient,  have  been  issued  under 
the  sanction  of  an  act  of  Parliament,  (m)  It  is  also  certain  that  by 
the  13 Rich.  II.  st.S.  c.  I.  no  pardon  for  rape,  murder,  or  treason 
can  be  allowed,  unless  the  offence  be  specifically  mentioned;  and, 
in  case  of  murder,  it  must  set  forth  whether  it  was  committed  by 
lying  in  wait,  assault,  or  malice  prepense.  Nor  will  any  general 
pardon  of  felonies  include  piracy  which  was  no  felony  at  common 
law.  (n) 


(a)  13  East,  416.  n.  1.  2  Leach, 
848. 

(6^  4  Bla.  C.  404.  n.  1. 

(c)  See  form  of  Pardons,  Post,  last 
vol. 

(</}  Form  of  Warrant,  15  East,  463, 
post,  last  vol. 

(e)  5  Harg.  St.  Tr.  166, 173.  1  Bla. 
Rep.  480.  Hawk.  b.  2.  c.  37-  s.  50. 
Willlims,  J.  Pardon,  IH.  15  East, 
466. 

(/)  Hawk.  b.  2.  c.  37.  s.  8,  9.  Bac. 
Abr.  Pardon,  D.    4  Bla.  Com.  400. 

ig)  3  Inst.  238.    Kel.  28, 9.  Hawk. 


b.  2.  c.  37.  s.  8.  Bac.  Abr.  Pardon, 
D.    Williams,  J.  Pardon,  III. 

(A)  1  Sid.  366,  430.  2  Reb.  363. 
3  Keb.  694.  Hnwk.  b.  2.  c.  37.  s.  8. 
Bac.  Abr.  Pardon,  D..  Williams,  J. 
Pardon,  III. 

(i)  Sir  Tho.  Jon.  56.    3  Keb.  30. 

(k)  3  Keb.  694.  Hawk.  b.  2.  c.  37. 
8.8.  Bac.  Abr.  Pardon,  D.  Williaroa^ 
J.  Phrdon,  III. 

?/)Hawk.b.2.  c.  37.8.  9. 

(m)  Hawk.  b.  2.  c  37.  s.  9. 

(n)  4  Bla.  Com.  400.  WlUisms,  J. 
Pardon,  III. 
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It  18  also  a  general  rule  that  wherever  it  may  be  reasoaaUy  in* 
tended  that  the  king,  when  he  granted  the  pardon,  was  not  fullj 
apprised  of  the  heinousness  of  the  offence,  and  how  far  the  de- 
fendant stood  convicted  on  the  record,  the  pardon  is  altogether  in- 
valid, {o)  And,  therefore,  if  it  appear  from  the  recital  of  a  pardon, 
that  the  king  was  misinformed,  either  as  to  the  nature  of  the  case, 
or  the  state  of  the  proceedings,  the  grant  will  be  of  no  avail ;  as  if  it 
state  the  party  to  be  attainted,  when  in  fact  no  attainder  had  ever 
|aken  effect,  (p)     And  it  is  expressly  enacted  by  27  Edw.  Ill-  €• 

P772]  2.  that  every  pardon*  of  felony  granted  at  the  suggestion  of  any 
subject  must  comprize  the  suggestion,  and  the  name  of  the  pai^ 
by  whom  it  was  made,  so  that  the  justices  to  whom  it  is  offered 
may  inquire  of  its  truth,  and,  if  they  find  it  false,  disallow  the 
charter.  In  general,  however,  every  pardon  duly  obtained  is  to  be 
taken  most  beneficially  in  favour  of  the  defendant,  and  most  strong 
against  his  majesty,  {q) 

An  act  of  grace  by  Parliament  need  not  specify  any  particolar 
instance  of  crime,  as  it  does  not  seem  that  the  limitations  of  the 
royal  prerogative,  ever  extended  to  this  solemn  act  of  the  legislatore. 
And  if  a  general  act  of  mercy  expressly  pardons  all  petit  treasons, 
but  excepts  murder,  it  cannot  be  avoided  by  indicting  or  appealing 
the  criminal  of  murder  only,  for  the  less  offence  is  included  in  the 
greater,  (r)  So,  if  all  felonies,  except  murder,  are  thus  pardoned, 
felooious  suicide  will  be  intended  as  contained  in  the  class  par- 
doned, and  not  in  that  which  is  excepted;  for  though  the  patting 
an  end  to  a  man's  own  existence  may  sometimes  be  denominated 
^^  murder^'  it  is  clearly  a  different  offence  in  the  common  feelingi 
and  intention  of  mankind  to  the  crime  which  maliciously  termi- 
nates the  life  of  another,  (s)  If  a  general  pardon  remits  all  mis- 
demeanours, offences  and  injuries,  except  murder  committed  on  a 
certain  day,  it  pardons  manslaughter,  where  the  stroke  was  given 
before,  though  the  death  did  not  occur  till  ailter  that  period,  (t) 
But  it  will  not  pardon  murder;  for  though,  at  the  time  of  the  act, 
the  offence  was  only  a  misdemeanour,  if  death  afterwards  ensues, 

{*^77S]  the  crime  is  taken  out  of*  the  statute,  (u)  It  seems,  Jiowever,  that 
a  general  pardon  ^^  of  all  misprisions,  trespasses,  offences,  and  con- 
tempts,'^ will  pardon  making  a  false  return,  barratry,  striking  is 
Westminster  Hall,  prsemunire,  and  every  offence  not  capital.  (») 


(o)  3  Inst.  238.    6  Co.  13.     Hawk. 

b.  2.  c  37.  s.  8.  Bac.  Abr.  Par- 
don, D.  4  Bla.  Com.  400.  WiUiams, 
J.  Pardon,  III. 

(p)  Sir  T.  Raym.  13.    Hawk.  b.  2. 

c.  37.  8. 46  Williams  J.  Punlon,  III. 
(q)  5  Cq.  49.  b.  4  Bia.  Com.  401. 
(r)  I  Dyer,  50.    6  Co.  13.    Hawk. 

b.  2.  c,  37.  s.  19.  Bac.  Abr.  Pardon, 
D   Williams,  J.  P^irdon,  III. 

(»)  1  l^v.  8.  120.    1  Keb.  66,  548. 
1  Sid.  167.    Haw^.  b.  2.  c,  37.  s.  20. 


Bac.  Abr.  Pardon,  D.  VVilliams,  J. 
Pardon,  III. 

(0  Plowd.  401.  1  Hale,  426.  1 
Dyer,  99.  Post.  64.  Hawk.b.  2.c. 
37,  s.  21.  Bac.  Abr.  Pai:don,  D.  WiU 
Hams,  J.  Pardon,  III. 

(u)  Post.  64.  Bac.  Abr.  Pardon,  D. 
Williams,  J.  Pardon,  III. 

(w)  1  Lev.  106.  1  Sid.  III.  1 
Mod.  102.  2  Mod.  52.  Hawk.  b.  2. 
c.  37.  s.  26.  Bac.  Abr.  Pardon,  ft. 
Williams,  J.  Pardon,  III. 
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A  pardon  may  be  extended  to  the  subject  on  any  condition 
Tvhich  bis  majesty  thinks  fit  to  annex,  whether  precedent  or  sub- 
sequent; on  the  performance  of  which  the  validity  of  the  pardon 
^ill  depend,  (x)  And  this  prerogative  is  daily  exerted  in  the 
pardon  of  febns,  on  condition  of  being  confined  to  hard  labour  for 
a  stated  time,  or  of  transportation  to  some  foreign  country  for  life, 
or  for  a  term  of  years,  such  transportation  being  allowed  by  the 
act  of  habeas  corpus  and  subsequent  acts,  (y)  And  if  he  does  not 
perform  the  condition  of  the  pardon  it  will  be  altogether  void,  and 
ne  may  be  brought  to  the  bar  and  remanded  to  suffer  his  original 
sentence,  {z)  If  after  such  a  pardon  the  felon^s  wife  become  en- 
titled to  some  personal  estate,  this  will  be  decreed,  in  equity,  to 
belong  to  the  wife  as  to  a  feme  sole,  (a) 

The  mode  of  pardoning  at  the  assizes  or  Old  Bailey,  if  the  judge 
thinks  the  conviction  improper,  is  by  respiting  the  execution  of  the 
sentence,  and  sending  a  memorial  or  certificate  to  the  king,  (b) 
directed  to  the  Secretary  of  Staters  office,  statitig,  that  from  fa- 
vourable circumstances  appearing  on  the  trial,  he  is  induced  to 
recommend  the  prisoner  to  mercy,  (c)  If  the  king  agree  in^  the 
propriety  of  the  suggestion,  as  is  usual,  a  sign  manual  issues,  sig- 
nifying his  intention  to  grant  either  an  absolute,  or  a  conditional 
pardon,  and  directing  the  justices  of  jail  delivery,  to  bail  the  pri- 
soner, in  order  to  appear  and  plead  the  next  general  pardon  that 
shall  come  out,  which  they  do  accordingly,  taking  his  recognizance 
to  perform  the  conditions  of  the  pardon,  if  any  are  annexed  to  the 
indulgence,  (d) 

But  it  seems  that  the  justices  at  sessions  have  no  power  to  re- 
spite the  execution  of  the  sentences  they  pronounce  beyond  the 
session  when  they  are  passed,  nor  have  they  any  means  of  obtain- 
ing the  opinion  of  the  judges,  (e)  Their  judicial  authority  termi- 
hates  when  they  separate  at  the  conclusion  of  their  session.  (/) 
They  have,  therefore,  no  other  means  of  obtaining  a  delay,  to  con- 
sider what  conduct  they  shall  adopt,  than  that  of  adjourning  until 
they  have  decided,  {g)  If  a  defendant  convicted  before  them,  in- 
tends to  apply  to  the  crown  for  a  pardon,  either  absolute  or  condi- 
tional, he  pursues  the  following  method.  He  procures  a  petition 
to  be  drawn,  setting  forth  the  nature  of  his  offence,  the  sentence  of 
the  court,  the  favourable  circumstances  on  which  he  founds  his 


[*774] 


(wc)  Co.  Lit.  274.  b.  Moor,  466. 
Hawk.  b.  2.  c.  37:  s.  45.  4  Bla.  €. 
401  Bac.  Abr.Pardon^G.  AVilUams, 
J.  Partlon,  III. 

(y)  31  Cap.  II.  c.  2.  8.  14.  8  Geo. 
III.  c.  15.  19  Geo.  III.  c.  74.  24 Geo. 
III.  c.  56.  31  Geo.  III.  c.  46.  4  lib. 
Com.  401.    Williams,  J.  Pardon,  2. 

(«)  Moor,  466.  Bac.  Abr.  Pardon, 
K.  Williams,  J.  Pardon,  III.  D.ck. 
Scss.  431. 


(fl)  3  P.  W.  37,  8. 

(b)  See  form  of  Ccrtificale,  post, 
last  vol. 

(c)  Dick.  Sess.  452,  3.  4  Bla.  C. 
404.  n.  1. 

(d)l  Bla.  Rep.  479.  1  Leach.  74. 
15  East.  463.  Williams,  J.  Pardon, 
HI.     Dick.  Sess.  4:i0. 

(e)  Dick.  Sess.  433. 

(/)  Dick.  Sess.  433. 

(^)  Dick.  Sess.  424. 


^ 
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claim,  and  conclodes  with  a  prayer  for  mercy,  (k)  In  order  to 
render  tuch  petition  more  likely  to  be  successful,  the  chairmin  tf 
the  session  before  whom  he  was  tried,  should  indorse  on  tbit  pdi- 
tion  at  least  his  approbation  of  its  being  presented,  and  it  at  libcilj 
to  add  his  own  recommendation  to  mercy  in  such  terms  as  the  ciie 
may  deserve.  {%)  The  petition,  thus  supported,  must  be  trus- 
mitted  by  the  clerk  of  the  peace  or  town  clerk,  as  the  case  ntf 
require,  to  the  Secretary  of  State  for  the  Home  deparlment;  and, 
in  general,  a  pardon  speedily  follows  an  application  madeimder 
this  sanction,  (fc)  But,  if  the  petition  be  presented  through  igM> 
[*775]  ranee*  or  mistake,  witliout  the  indorsement  of  the  chairmao,  or 
other  justices  present  at  the  trial,  it  is  usual  to  send  itbackb 
their  concurrence.  If  this  consent  is  refused,  it  is  not  asoal  for 
the  Secretary  of  State  to  present  the  petition  to  his  majesty,  as  tke 
necessary  conclusion  is,  that  the  petitioner  is  not  a  fit  object  fcn 
pardon,  [l) 
Manner  of  We  have  already  considered  the  manner  in  which  a  pardon  ii 
allowing  ft  to  be  pleaded  and  allowed  in  the  previous  stages  of  the  procd* 
pardon.  -^^^  jf  Qi^gin^  gf^^r  sentence,  it  may  be  as  well  pleaded  now  ai 
before  issue  joined,  or  in  arrest  of  jud^ent,  and  the  tame  inci- 
dents will  arise  as  those  we  have  alread^  considered,  (m)  Wki 
the  court  allow  it,  they  were  by  lOEdw.  III.  c.  2.  to  compel  the 
defendant  to  find  sureties  for  his  good  behaviour  before  the  stoif 
and  coroners  of  the  county,  (n)  But  that  statute  is  repealed  bf 
5  &  6  W.  &  M.  c.  IS.  whicn,  instead  of  this  provision,  gimtk 
judges  of  the  court  a  power  to  bind  the  criminal  pleading  soeli 
pardon  to  his  good  behaviour,  with  two  sureties  for  anj  tens  sot 
exceeding  seven  years.  And  it  is  said  that  if  this  recogoisance  is 
forfeited,  the  pardon  becomes  void,  and  the  original  jadgmentoitf 
be  executed  against  the  defendant,  (o) 
The  effect  The  efiect  of  a  pardon,  like  that  of  the  allowance  of  clerg,  is 
of  apardon  not  merely  to  prevent  the  infliction  of  the  punishment  denoowd 
by  the  sentence,  but  to  give  to  the  defendant  a  new  capacity, 
credit,  and  character,  (p)  Thus  he  may  sustain  an  actioo  for 
damages  if  called  a  felon,  as  though  he  had  never  been  gailtjff) 
We  have  already  seen  that  when  the  pardon  has  passed  the  great 
[^776]  seal,*  and  its  conditions  are  performed,  though  not  before,  or 
when  granted  by  act  of  Parliament,  he  is  restored  to  competeocf 


(h)  Dick.  Sew.  434.  B. 

(f)  Dick.  Sess.  434.  (p)  Cro.Caf.  55.  1  Sid.  822.  5Co. 

(A,)  Form  of  Pardon,  thereupon,.  40.    Hawk.  b.  2.  c.  37.  s.  48.  4W. 

post,  last  vol.  Com.  402.    Bac.  Abr.  P»nlon,  n. 

(0  Dick.  Sess.  434, 5.  Williams,  J.  Pardon»  V.               . 

(m)  Ante,  466.  as  to  plea  of  Par-  (y)  Hob.  67, 81,  2.    Owen,  150. J 

don.  Rol.  Abr.  87.    Sir  Tbo.  Baym.  »• 

(n)  4  Bla.  Com.  402.  Hawk.  b.  2-  c.  37.  s.  48.   Bit  Abr. 

ro)  Moor,  466.    Bac.  Abr.  Pardon,  Pardon,  H.    Williams,  J.  Pardon,  IB' 
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as  a  witness,  (r)  But  where  the  disability  is  part  of  the  sentence 
itself,  and  not  the  consequence  of  attainder,  as  in  the  case  of  per- 
jury under  the  statute,  the  king'd  special  pardon  will  not  remove 
the  incompetence;  for  this  can  be  done  only  by  act  of  Parliament, 
which  is  of  equal  authority  with  the  provision  by  which  the  offence 
is  regulated  or  created,  (s)  A  pardon  also  will  prevent  any  for- 
feiture which  has  not  actually  taken  effect,  (t)  But,  afler  attainder, 
no  charter  from  his  majtsty  can  entirely  restore  the  blood  which  is 
corrupted,  or  divest  any  of  (he  lands  from  those  to  whom  they  have 
escheated,  (u)  But  the  party  attainted  may  afterwards  acquire 
an  estate  and  transmit  it  to  future  children.  (10)  A  son  born  before 
the  pardon,  is  incapable  of  inheriting^  and  if  another  be  afterwards 
born,  and  the  father  die  leaving  both  of  them  surviving,  the  younger 
cannot  inherit  because  his  elder  brother  is  living,  and  the  land  will 
escheat  pro  defectu  haeredis,  though  if  the  elder  had  died  in  the 
lifetime  of  the  father  without  issue,  his  brother  born  since  the  at- 
tainder would  have  succeeded,  {x)  The  most  beneficial,  therefore, 
of  all  pardons  is  that  which  is  granted  by  authority  of  Parliament 
to  reverse  the  attainder,  by  which  every  corruption  of  blood  will 
be  done  away  for  ever,  (y)  This  may  restore  either*  the  here-  r*777] 
ditable  capacity  merely,  or  all  the  lands  and  other  property  actually 
forfeited,  according  to  the  degree  of  favour  which  the  legislature 
intends  to  confer.  (;;)  When  the  latter  is  the  case,  the  defendant 
will  have  the  same  equitable  interest  in  every  part  of  his  estate 
which  he  possessed  before  the  attainder,  (a) 

The  plea  of  iu)n-identity  may  also  possioly  occur  in  this  stage  pieaqf 
of  the  proceedings.     If  the  prisoner  was  attainted  in  another  court,  oon-iden- 
or  has  since  his  sentence  been  out  of  custody,  it  is  open  to  him  to  ^^y* 
allege  that  he  i^  not  the  party  against  whom  the  sentence  was 
given;  (6)  or  if  the  prisoner  escapes  and  is  retaken,  the  same 
question  may  arise,  (c)     In  these  cases,  the  court  must  ask  the 
party  in  custody  whether  he  has  any  thing  to  say  why  execution 


(r)  Ante,  466,  7.  Evklence,  1 
Leach,  454,  98,  9.  Hob.  67,  82.  4 
Harg^.  St.  Tr.  682.  Holt.  685.  Sir 
Tho.Kaym.  379.  1  L<1.  Ravro.  39.  2 
Hale,  278.  Hawk.  b.  2.  c'  37.  s.  48. 
Com.  Dig-.  Testmoigne,  A.  5.  Bac. 
Abr.  Pardon,  H.  Williams,  J.  Par- 
don, V. 

(0  3  Salk.  264,  155.  2  Salk.  514, 
689,690.  1  Ld.  Raym.  256.  2  Hale, 
278.  Bui.  N.  P.  292.  Holt.  135. 
Hawk.  b.  2.  c.  46.  s.  112.  Williams, 
J.  Pardon,  V. 

(I)  5  Co.  1 10.  2  Mod.  53.  Owen, 
87.  Hawk.  b.  2.  c.  37.  s.  54:  Bac. 
Abr.  Pardon,  H.  Williams,  J.  Pardon, 


V. 


(ii)  Co.  Lit.  8.  1  Hale,  358.  Hawk. 


b.  2.  c.  37.  s.  $5,  Bac.  Abr.  Pardon, 
H.  4  Bla.  Com.  402.  Williams,  J. 
Pardon,  V. 

(w)  Co.  Lit.  8.  391.  1  Hal«,  358. 
Noy,  170.  4  Bla.  Com.  402.  Wil- 
liams, J   Pardon,  V. 

(r)  Co.  Lit.  8.  1  Hale,  358-  4 
BU.  Com.  402.    Id.n.(4.) 

(y)  Co.  Lit.  8.  1  Hale,  358.  4  Bla. 
Com.  302.  Bac.  Abr.  Pardon,  H. 
Williams,  J.  Pardon,  V. 

(e)  1  Hale,  358.  Bac.  Abr.  Par- 
don, H. 

(a)  Cowp.  237. 

(6)  Ante,  423.  Post.  40.  1  Bla. 
Rep.  3.    4  Bla.  Com.  396. 

(c)  3  feurr.  1810. 
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should  Dot  be  awarded  against  him.  (d)  On  this  he  mayoie 
teDus,  and,  without  holding  up  his  hand,  aver  that  be  is  oot  die 
person  mentioned  in  the  record,  to  which  the  attorney  general  onj, 
in  the  same  way,  reply  that  he  is  the  same,  and  that  be  is  ready  to 
verify  it,  and  a  venire  will  be  awarded  to  try  the  issue  thus  jouied 
returnable  instanter.  {e)  The  prisq^^r  may  be  allowed  coonael  lo 
assist  him,  but  the  court  will  not  put  off  the  trial  unless  stroag 
grounds  are  shown  to  presume  that  the  party  has  been  mistakca.  (/) 
Nor  will  time  be  allowed  him  to  produce  witnesses,  unless  he  wiH 
positively  swear  that  he  is  not  the  paKy  attainted,  (g)  Nor, 
though  his  life  is  in  question,  can  he  be  allowed  lo  make  any  pe- 
remptory challenges.  (A)  During  this  trial,  if  the  offenders  hare 
[*778]  cbxaped  and  are  considered  desperate,  they*  may  be  chained  to- 
gether, (i)  If  the  jury  find  them  to  be  the  same  persons,  no  pro- 
clamation ought  to  be  made  before  the  award  of  execution;  (Ic)  but 
execution  will  immediately  be  awarded  according  to  the  ori^Bal 
sentence.  (I) 

If  all  these  resources  fail — if  no  reprieve  is  sent — no  pardon  oih 
taioed — and  the  identity  of  the  prisoner  is  either  indisputable,  « 
thus  ascertained — nothing-  remains  but  to  execute  the  sentence. 
This  brings  us  to  the  end  and  object  of  every  criminal  prosecolin 
— ^tbe  punishment  of  the  offender. 


(</)  1  Hale,  368.    3  Burr.  1810.  1     Bla.  Rep.  4,  5. 
BU.Kep.  4.    Post.  40.  (h)  1  Lev.  61.    Post.  42.    IB^ 

(e)    I  Bla.  Rep.  4.    Fost.  40, 1.  3     Rep.  6.    4  Bla  Com.  396. 
Burr.  1810.  (i)  3  Burr.  1812. 

m   3  Burr   1810.    Post.  41.  1  (it)  3  Burr.  1811. 

Bla.  Rep.  4.    4  Bla.  Com.  396.  (/)  3  Burr.  1811. 

(^)  Post.  42.    4  Uia.  Com.  396.  4 
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CHAPTER  XX. 


OP  THE  EXECUTION  OP  THE  SENTENCE. 


Having,*  id  the  consideration  of  judgments,  inquired  into  the  ['*^79] 
general  principles  by  which  the  measure  of  punishment  is  to  be 
regulated,  and  what  punishments  are  to  be  awarded  for  specific 
crimes,  (a)  we  have  here  only  to  show  in  what  manner  the  sen- 
tence is  to  be  carried  into  execution,  and  the  nature  of  the  penalties 
themselves  which  the  criminal  is  compelled  to  undergo,  since  it  is 
a  general  nile  that  the  punishment  must  be  conformable  to  the 
sentence,  (ft) 

The  punishment  of  death  being  the  highest  penalty  which  the  Ctmtalpu- 
law  inflicts,  is  first  to  be  considered.     Into  the  right  or  the  ex-  "jf^""?^ 

Jedience  of  this  infliction,  it  is  not  our  business  to  inquire.     We  ^  ^\ 
ave  only  to  examine  the  practical  points  which  relate  to  the  in- 
fliction, and  which,  it  may  be  observed,  apply,  in  a  considerable 
degree,  to  the  execution  of  inferior  sentenced. 

And"^  first  let  us  inquire  what  warrant  or  order  is  necessary  to  By  wbat 
command  the  actual  infliction  of  the  capital  punishment.     In  the  ^vamut 
King's  Bench,  when  judgment  of  death  is  given,  and  the  execution  lioVmusr 
is  to  be  performed  by  the  marshal  of  the  court,  in  whose  custody  be  autho- 
the  prisoner  is  always  supposed  to  continue,  the  entry  is  ^^  et  pras*  ^^^^^ 
ceptum  est  marescallo,  &c.  quod  faciat  executionem  periculo  in-    L  '^^J 
cumbente."  (c)    When  a  nobleman  is  attainted  of  felony  or  trea- 
son before  the  Lord  High  Steward,  there  is  a  precept  for  the  exe- 


(a)  Ante,  695  to  733.  (c)  3  Hale,  5,  409. 

(^)Hawk.  b.3.c.  51.8.  5. 

(*)  As  ta this  subject  in  general,  see  3  Hale  406  to  411.  Hawk.  b.  3.  c.  51. 
4  Bla.  Com.  403  to  407.  Bum,  J.  Execution.  Williams,  J.  Execution  and  Re- 
prieve. 

Crim.  Law.  vol.  i.  St 
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cutioD  ia  the  name  of  the  High  Steward,  and  anthenticated  by  \m 
seal,  {i)  And  a  timilar  part  is  said  fonnerlj  to  have  been  iasaed 
QDder  the  hand  of  th^  jodge  on  eveiy  ezecotion  for  a  capital 
felony,  (e)  In  the  high  court  of  Parliament,  before  his  majcatjTf 
the  senteniie  is  always  put  in  force  by  a  writ  from  the  Idng.  (/) 
Formerly  when  judgment  was  given  by  commissioners  of  oyer 
and  terminer,  the  precept  for  execution  was  issued  to  the  sheriff  ia 
the  names,  and  under  the  seals  of  three  of  the  commissioners,  one 
of  whom  was  of  the  quorum;  and  justices  of  gaol  delivery  were 
accustomed  to  award  a  similar  instrument  reciting  the  judgment, 
and  commanding  execution  to  be  done,  or  entering  on  the  recoid 
^^  et  dictum  est  per  curiam  hie  vicecomiti  comitatus  prsHiicti, 
quod  faciat  executionem  periculo  incumbente."  (g)  But  it  hai 
long  been  settled  that,  in  capital  cases,  the  prisoner  may  be  potto 
death  without  any  writ  or  precept.  (A)  And  when  the  proceeidii^ 
of  the  court  were  in  Latin,  the  execution  of  the  prisoner  was  dfi- 
rected  by  the  words  ^'  sus.  per  col."  written  against  his  name  in  a 
calendar  prepared  for  the  purpose,  (i)  The  practice,  at  the  pre- 
[*781]  sent  day,  at  the*  assizes,  is  as  follows: — When  all  the  other  pub- 
lic business  of  the  court  is  terminated,  the  cleric  of  assize  makes 
out  in  writing  four  lists  of  the  prisoners  with  separate  cdamas, 
containing  their  crimes,  verdicts,  and  sentences,  and  a  blank  co- 
lumn in  which  the  judge  writes  what  is  his  pleasure  respecting 
those  capitallv  convicted,  as  to  be  executed,  respited  or  transport- 
ed. (A:J  If  the  sheriff  afterwards  receives  no  special  order  from 
the  judge,  he  executes  the  judgment  of  the  law  in  the  usual  man- 
ner, according  to  the  directions  of  his  calenclar.  (1)  In  evety 
county  this  important  subject  is  settled  with  great  deliberatioD  bj 
the  judge  and  the  clerk  of  assize,  before  the  former  leaves  the 
town  where  the  assizes  are  holden;  but  probably  in  differenl 
counties  with  some  slight  variation;  as,  in  Lancashire,  no  calendar 
is  left  with  the  gaoler,  but  one  is  sent  to  the  secretary  of  state  for 
the  home  department,  (m)  But  in  London,  the  recorder,  after  re- 
porting in  person  to  the  king  the  several  cases  of  the  pisoner8,and 
receiving  his  royal  pleasure  that  the  law  should  taxe  its  coune, 
issues  his  warrant  to  the  sheriffs,  directing  them  to  perform  die  ex- 
ecution on  the  day  and  at  the  place  appointed,  (n)  In  the  court  of 
King's  Bench,  if  the  prisoner  be  tried  at  the  bar  or  brought  thither 


{d)  3  Inst  31.    2  Hftle,  4j9.    4  tion  and  Reprieve. 

Bla.  Com.  403.    WlllUms,  J.  Ezeca-  OC)  Finch,  478.    S  Hale,  409. 

tion  and  Reprieve.  (i)  4  Bla.  Com.  403.    2  Hale,  409L 

(0  4  Bla.  Com.  403.  (Ar)  4  Bla.  Com.  404.  n.  1.    2  Bale, 

f/J  4  Bla.  Com.  403.    WUtiams,  409. 

J.   Execution    and  Reprieve.     See  (/}  4Bla.Com.  404.  n.  (1.) 

form  Post  140.    4  Bla.  Com.  Appx.  (m)  4  Bla.  Com.  404.  n.  (1.) 

7,  post,  last  vol.  (n)  4  Bla.  Com.  404.    See  fbnn  4 

Kg)  3  Inst  31.    2  Hale,  409.    4  Bla.  Com.  Appx.  VI.  post  last  toI. 
Bla.  Com.  403.    Williams,  J.  Execu- 


PtTNISHBfENT  OF  DEATH. 


&i9 


by  habeas  corpus,  a  rule  is  made  for  the  execution  either  specify- 
ing the  time  and  place,  or  leaving  them  to  the  discretion  of  the 
marshal,  (o)  It  seems  to  be  the  proper  mode  for  the  court  not  to 
name  a  day  when  the  execution  is  to  take  place  in  another  county; 
but  to  make  a  rule  to  deliver  the  prisoners  to  the  sheriff  of  that 
eounty  where  the  punishment  is  to  be  inflicted,  (p) 

In  general  the  execution  is  ordered  as  to  its  time  and*  place  by  By  whtt 
the  court  in  which  the  sentence  is  passed,  in  the  manner  we  have  court  the 
seen  already.     But  the  court  of  King's  Bench  has  not  only  power  ^"fb^^" 
to  award  execution  against  persons  tried  or  sentenced  by  its  judges,  pointed. 
but  against  persons  attainted  in  Parliament  or  any  other  court  on   [^82] 
the  removal  thither  of  the  record  of  attainder,  or  a  transcript  and 
the  prisoners  being  brought  in  by  habeas  corpus,  {q)     And, 
therefore,  it  has  been  resolved  that  if  a  peer  be  convicted  of  mur- 
Ber  before  the  high  court  of  Parliament,  and  th^  day  appointed  by 
25  Geo.  2.  c.  37.  should  lapse  beTore  the  execution  of  the  sen- 
tence^  a  new  time  may  be  appointed  either  by  the  lords  them- 
selves, if  sitting,  or,  if  their  session  is  concluded,  by  the  King's 
Bench,  on  the  due  removal  of  the  record  of  attainder,  (r) 

The  time  and  place  of  execution  are  never  part  of  the  judgment  Time  and 
itself,  except  in  case  of  murder,  (s).  when  they  become  so  by  the  p'»ceof 
special  provisions  of  the  legislature.    We  have  already  seen  that  ®*®^****°' 
under  the  25  Geo.  1L  c.  37.  the  criminal  is  to  be  executed  on  the 
next  day  but  one  to  that  on  which  he  was  condemned,  (t)     But,  in 
other  cases,  a  longer  time  is  usually  allowed  him;  at  the  assizes, 
this  is  generally  left  to  the  discretion  of  the  sheriff,  who  has  no  other 
warrant  or  direction  than  the  marginal  note  in  the  calendar;  (u) 
at  the  Old  Bailey  two  Sundays  are  usually  allowed  to  intervene  be- 
tween the  order  for  execution  and  the  death  of  the  prisoner;  (w) 
and  this  appears  to  be  the  standard  which  regulates  the  proceedings 
of  sherifis  in  the  country  in  the  exercise  of  their  discretion,  {x) 
The  court  of  King'^  Bench,  on  a  judgment*^  of  high  treason,  have    [*7$3] 
allowed  a  month  to  the  prisoner  on  the  application  of  his  solicitor, 
with  the  consent  of  the  attorney  general,  (y)    As  far  as  the  in- 
terests of  the  public  are  affected,  it  is  certainly  desirable  that  the 
punishment  should  follow  the  sentence  with  as  little  delay  as  pos- 
sible.    The  miiids  of  the  populace  are  always  disposed  to  separate 
the  idea  of  punishment  from  that  of  guilt,  and  to  look  on  the  crimi- 


(o)  Post.  43.  6  Harg.  St.  Tr.  J32. 
3  Burr.  1812.  4  Bla.  Com.  404.  2 
Male,  409.  See  form  4  BU.  Com. 
Appx.  IV.  post,  laat  vol.  2  Hale, 
409. 

(p)  3  Burr.  18X2. 

(9)1  Sid.  72.  lKeb.244.  ILev. 
61.  Cro.  Car.  175.  Cro.  Jac.  495. 6. 
Popli.  131.  2  Hale,  4.  Fost.  139, 
14a.  Hawk.  b.  2.  c.  51. 8. 2.  Hawk, 
b.  3.  c.  44.  8. 18.  WiUiams,  J.  Eze- 
cutioD  and  Reprieve. 


(r)  Fost.  139.  140.  10  Harg.  St. 
Tr.  Appx.  109.  110.  Hawk.  b.  2.c. 
51.  8.  2.  WUiiama,  J.  Execution  and 
Reprieve. 

(t)  3  Burr.  1810,  1.  4  Bla.  Com. 
404.    Williams,  J.  Execution. 

[t)  Ant  ,  704. 
u)  Ante,  781,  2. 

[rp)  1  Bla.  Rep.  7. 

[x)  Ante,  781. 

(y;  1  Burr.  650.  Williams,  J.  Ex. 
ecution. 
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nal  merely  as  a  sufferer.  They  are  ever  more  inclioed  to  fed 
than  they  are  competent  to  reason;  and,  as  the  only  beiic&  that 
can  be  derived  from  the  infliction  of  death  is  the  terror  excited  by 
its  example,  it  should  be  as  immediate  as  circumstances  will  al- 
low. If  a  long  delay  arise,  the  spectators  look  on  the  execatjoa 
rather  as  a  terrible  sight  than  the  necessary  consequences  of  trans- 
gression, {z) 

The  court  may  either  appoint  the  place  of  execution  or  they  maf 
leave  it  to  the  sheriff,  (a)  When  an  offender  is  tried  at  the  as- 
sizes, execution  ought  not  to  be  awarded  into  a  difierent  eoon^ 
from  that  in  which  the  defendant  was  convicted.  (6)  Bat  is  it 
was  enacted  that  it  might  be  lawful  for  the  prosecutor  of  any  of- 
fence committed  in  a  city  or  town  which  is  a  county  of  itself,  Is 
prefer  his  indictment  at  the  assizes  for  the  county  adjoining,  (c) 
it  has  subsequently  been  provided  that,  in  case  of  a  convictioB  m 
an  indictment  so  preferred,  the  court  shall  have  power  to  order  dK 
sentence,  whether  of  death  or  other  punishment,  to  be  execi^ 
either  within  the  district  where  the  crime  was  perpetrated,  or  ii 
that  in  which  the  offender  was  condemned,  (d)  And  the  coait  of 
King's  Bench  have  always  the  power  of  ordering  a  defendant 
brought  up  by  habeas  corpus  before  them,  to  be  exeeitted  in  any 
[*784]  county  in  England,  on  the  prayer^  of  the  attorney  general,  by 
which  they  think  public  justice  may  be  most  efiecUially  pro- 
moted, (e)  The  usual  place  of  execution,  when  the  judgments  of 
that  court  are  performed  by  the  marshal,  is  St.  Thomas  a  Watering's 
in  the  county  of  Surrey.  (/)  It  seems  that  the  officer,  for  con- 
venience, may  cause  the  criminal  to  be  executed  on  private  ground, 
and  hang  him  there  in  chains;  or  at  least,  that  if  an  action  of  tres- 
pass be  brought  by  the  occupier  of  the  land  against  the  sheriff^  and 
the  jury  find  a  verdict  in  bis  favour,  the  court  will  refuse  to  grant 
a  new  trial:  (g)  but  the  owner  will  be  entitled  to  the  gibbet  and 
the  chain,  after  the  body  is  wasted  away.  (A) 

It  is  certain  that  no  sentence  can  be  lawfully  executed  except 
by  the  proper  officer,  or  his  lawful  deputy,  (t)  If  any  unaut^rira 
is  t6  be^ex-  individual  take  upon  himself  to  execute  the  sentence,  he  will  be 
ecuted.  guilty  of  murder,  for  the  person  of  the  party  attainted  is  as  much 
under  the  protection  of  the  law  as  that  of  any  other  subject  (k) 
In  general  the  officer  who  is  to  execute  the  sentence,  is  he  in  whose 
custody  the  prisoner  is  at  the  time  it  is  pronounced  against  him, 


By  what 
officer  the 
Bentence 


(t)  Beccar.c.  19.  4  Bla.  Com.  404. 

(o)  3  Burr.  1812.  4  BU.  Com. 
404.  Williams,  J.  Reprieve  and  Ex- 
ecution. 

(A)  2  Show.  511.  3  Mod.  124. 
Huwk.  b.  2  c.  51.  s.  2.  Williaraa,  J. 
Execution  and  Reprieve. 

(c)  38  Geo.  HI.  c.  52. 

(c/)51Geo.  lIT.c.100.8. 1. 

(e)  3  Burr.  1812.  3  Mod.  124,  5. 
2  Show.  511.    1  Lev.  61.    1  Sid.  72. 


2  Hale,  5.     1  Hale,  464.    Hawk.  b.  2. 

c.  51.  s.  2.     Williams,  J.  Execution. 

(yj  4  Burr.  2086.  lStnu553.  3 
Mod.  47.  n.  b.  Hawk,  b!  2.  c.  51.  s. 
2.  notis. 

(S)  2  Salk.  648. 

(h)  1  Ld.  Ray  m.  738. 

(t)  1  Hale,  501.  3  Inat.  53.  Hawk. 
b.  2.  c.  51. 8.  6.    1  East,  P.  C.  335. 

(k)  1  Hale,  501.  3  lost.  52.  Fost 
26r>  8.    1  But,  P.  C.  335. 
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or  he  is  usually  remanded  again  to  the  same  prison  to  remain 
here  till  ^e  time  of  bis  execution.  (I)  And,  therefore,  where 
udgi^eni  is  given  at  the  assizes,  this  office  is  to  be  fulfilled  by  the 
ilkeriflT,  in  whose  custody  the  body  of  the  prisoner  is  when  in  the 
»unty  gaol,  or  by  his  undersheriff  or  deputy  deriving  their  authority 
rom  his  warrant;  (m)  unless  under  the  provision  of  the  51  €^o. 
HI.  c.  100.  the  judge  directs  a  prisoner  tried  in  the  county  at 
arge,  to  be*  delivered  for  eiecntion  to  the  sheriff  or  gaoler  of  the  ['"^785] 
county  of  the  city  nr  place  where  the  offence  was  committed. 
But  if  the  criminal  be  confined  in  the  Tower  of  London,  which  is 
BOt  within  the  jurisdiction  of  the  sheriff,  as  is  sometimes  the  case 
when  the  crime  is  of  high  importance,  or  the  party  pf  exalted 
station,  he  is  brought  before  the  court  by  a  precept  to  the  con- 
stable of  the  tower,  and  if  he  is  condemned  is  commonly  remanded 
thither,  and  the  warrant  for  his  execution  must  be  directed  to  the 
lieutenant  or  constable,  in  whose  custody  he  continues;  there  is 
usually,  however,  another  precept  commanding  the  sheriff  of  Lon- 
don and  Middlesex  to  assist  the  proper  officer,  (n)  In  the  last  cas^ 
of  this  kind  that  has  occurred,  the  practice  was,  in  some  respects, 
different.  It  wasHhat  of  the  Earl  of  Ferrers  who  was  convicted 
by  the  high  court  of  Parliament  of  murder,  and  after  his  sentence, 
remanded  to  the  Tower  of  London;  a  writ  for  his  execution  at 
Tyburn  was  issued  under  the  great  seal  of  England-,  directed  jointly 
to  the  sheriffs  of  London  and  Middlesex,  commanding  them  to  re- 
ceive the  b«dy  of  the  criminal  at  the  gate  of  the  Tower,  to  con- 
vey him  to  the  place  appointed,  and  there  between  the  hours  of 
nine  in  the  morning  and  one  in  the  afternoon,  to  execute  the  sen- 
tence of  the  law;  (o)  at  the  same  time,  another  writ  was  directed  to 
the  lieutenant  of  the  Tower  commanding  him  to  deliver  up  the 
body  of  his  prisoner  to  the  sheriffs  at  the  gate  of  the  Tower  at  the 
proper  time,  and  giving  notice  of  the  other  precept;  (p)  pursuant 
to  these  directions,  the  sheriff  received  the  body  of  the  criminal  at 
the  gate,  and  gave  a  receipt  for  it  to  the  lieutenant,  after  which 
they  proceeded  to  execute  the  sentence,  {q) 

If*  a  prisoner  be  attainted  in  the  court  of  King's  Bench  for  treason  ^786] 
or  felony,  he  is  usually  remanded  to  the  custoily  of  the  marshal,  who 
is  to  order  and  superintend  the  execution,  if  it  is  done  in  Middlesex 
or  in  Surrey,  which  it  may  he  in  whatever  county  the  offence  was 
committed,  (r)  But  the  court  may  send  him  to  Newgate,  and 
order  him  to  be  executed  by  the  sheriff  of  Middlesex,  (s)  And 
where  the  prisoner  is  in  the  Tower  of  London,  this  court  will 

(/)2Hale,  410.    WiUiwns,  J.  Ex-  (p)  10  Harp.  St.  Tr.  214.  See  form, 

ecutionand  Reprieve.  10  Hnrjj.  St.Tr.  214.  post.  last  vol. 

(m)  2flale,  410.  (g)  10  Harj,'.  St.  Tr.  214.  See  form, 

(n)  2  Hale,  410.    Williams,  J.  Ei-  10  llar^j.  St.  Tr.  214.     Post.  last  vol. 

edition  and  Keprieve.  (r)  1  Hale,  501.  2  Hale,  411.  Wil- 

(o)  10  Har^.  St.  Tr.  213,  4.    See  liams,  J.  Exeotition  and  Reprieve. 

Form,  10  Hapg.  St.  Tr.  Appendix,  (t)  1  Hale,  502. 
213,    Post,  tost  vol. 
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pursue  the  same  practice  as  that  which  was  followed  W  the  House 
of  Peers  in  the  case  of  the  Earl  of  Ferrers;  they  will  or&«r  a  imC 
to  the  lieutenant  of  the  Tower,  to  deliver  the  prisoner,  and  aoeiber 
to  the  sheriffs  to  receive  him,  and  to  execute  the  sentence;  (I)  ani 
if  he  has  been  previously  attainted  and  is  brought  into  the  court  b^ 
habeas  corpus,  they  will  make  a  rule  for  his  execution,  (u)  And 
where  it  is  expedient  to  execute  a  common  prisoner  in  some  foreigB 
coun^,  in  oraer  to  make  the  punishment  more  exemplaiy,  if  the 
sheriff  for  that  county  is  in  attendance,  the  court  will,  by  a  similar 
rule,  transfer  the  criminal  immediately  into  his  custody,  (w) 

The  execution  must  be  performed  according  to  the  jud^mettt 
which  we  have  already  considered,  (x)  And  if  the  sheriff  or  otbcr 
tencTis  to  officer  to  whom  it  is  entrusted,  without  order  or  any  authori^ 
be  execut-  wantonly  changes  the  mode  of  death,  as  from  hanging  to  behead- 
^-  ing,  he  will  be  guilty  of  felony  at  least,  if  not  murder,  (y)     It  has 

been  even  laid  down  by  great  authority,  that  the  king  himself  can- 
not totally  change  the  sentence,  so  as  to  order  him  to  be  beheaded 
[^87]  ^ho  was  sentenced  to  die  by  hanging,  {z)  But*"  it  is  universally 
agreed  that  where  beheading  is  a  part  of  the  punishment,  the  king, 
who  might  by^  his  prerogative  pardon  the  whole,  may  remit  t^ 
re8idue.,(a)  And  repeated  instances  have  arisen  in  which  the 
ignominious  or  more  painful  parts  of  the  punishment  of  high  trea- 
son have  been  remitted;  men  instead  of  being  drawn,  hanged, 
emboweiled  and  quartered;  and  women,  in  the  place  of  burning, 
have  been  ordered  to  suffer  death  by  beheading;  and  the  result  of 
the  authorities  appears  to  be,  that  though  the  king  cannot  vary  (he 
execution  so  as  to  aggravate  the  punishment,  he  may  mitigate  or 
remit  a  part  of  its  severity,  (b)  The  late  penalties  for  high  treason 
having  been  executed  in  several  instances  with  great  cruelty,  ^ueen 
Elizabeth  is  said  to  have  given  express  directions  that  the  criminal 
should  be  hanged  till  he  was  quite  dead,  before  the  remaining 
mutilations  were  inflicted  on  his  body;  (c)  a  humanity  quite  con- 
trary to  the  sentence  which  must,  until  the  recent  statute,  have 
directed  them  to  be  done  while  the  offender  was  living,  (d)  And 
women,  who  till  lately  were  burned  for  high  and  petit  treason,  were 
always  strangled  at  the  stake  before  the  commencement  of  the 
burning,  {e)    In  the  case  of  the  Earl  of  Stafford,  who  was  eon- 


(0  Ante,  785. 

(w)  Post.  43,  4  Cro.  Jac.  495,  6. 
Williams,  J.  Execution  and  Reprieve. 

(w)  3  Burr.  1812.  Williams,  J. 
Execution  and  Reprieve. 

(x)  3  Inst.  211.  2  Ha1e»  411.  4 
Bla.  Com.  404.  1  East,  P.  C.  335. 
Williams,  J.  Execution  and  Reprieve. 

(y)  3  Inst.  211,  217.  Hawk.  b.  2. 
c.51.8.  5.  1  Hale,  501.  2  Hale,  411. 
Post.  267,  8.  4  Bla.  Com. 404.  1  East, 
P.  C.  335.    Williams,  J.  Execution 


and  Reprieve. 

(c)  3  Inst.  2tl,  2.  Hawk.  b.  2  c 
51.  8. 5. 

(a)  3  Inst.  212,  52.  Post  26& 
HawK.  b.  2.  c.  51.  s.  5. 

(b)  3  Harg.  St.  Tr.  215.  1  Haig. 
St.  Tr.  63,  394.  4  Id.  129.  6  Id.  16. 
Post.  268.    Hawk.  b.  2.  c  51.  a.  5. 


(c)  1  Harg.  St.  Tr.  142. 
146. 


Ante,  702,  3.    54  Geo.  HI.  c 
(OFo8t.268. 
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demned  on  a  parliamentary  impeachment  to  the  ordinary  punish- 
ment of  treason,  the  king  changed  the  sentence  into  beheading,  by 
issuing  his  writ  to  the  sheriffs,  any  judgment  to  the  contrary  not- 
withstanding, and  on  the  application  of  the  sheriffs,  both  houses 
directed  them  to  act  according  to  his  majesty's  directions.  (/)  Lord 
Coke,  indeed,  strenuously  maintains  ^^  judicandum  est  legibus,  non 
exemplis,"  but  it  is  contended  by  others  that  this  power  of  the  king 
lo  render  a  punishment  milder,  is  part  of  his  prerogative  by  com- 
mon* law.  (g)  And  it  has  been  suggested,  that  as  evtry  alteration  of  [^788] 
this  kind  has  been  for  a  less  painful  or  ignominious  death,  and  has 
been  made  as  a  matter  of  favour  on  the  petition  of  the  party  or  of 
bis  friends,  it  may  come  within  the  power  of  the  crown  to  grant 
conditional  pardons,  so  that  the  sentence  is  remitted  on  condition 
of  submitting  to  a  milder  kind  of  execution.  (A)  It  seems,  at  all 
events,  to  be  agreed  that  the  sheriff,  acting  under  the  royal  com- 
mand, woqld  in  such  case  be  sufficiently  protected,  (t)  At  the 
present  day,  however,  this  is  a  question  which  can  scarcely  arise 
in  practice;  for  the  cruelties  which,  till  lately,  were  thus  awarded, 
have  been  entirely  done  away.  By  the  30  Gteo.  II.  c.  28.  women 
convicted  of  any  description  of  treason  are  to  be  hanged  like  ordi- 
nary offenders.  And  by  the  64  Geo.  III.  c.  146.  the  execution  of 
traitors  in  general  is  merely  to  be  drawn  and  hanged;  and  the  same 
statute  gives  the  king  power,  if  he  did  not  possess  it  before,  to 
change  the  whole  sentence  into  beheading. 

We  have  seen  that  the  bodies  of  murderers  may,  by  the  26  Greo. 
II.  c.  37.  s.  5.  be  hung  in  chains,  if  the  judge  think  fit  to  order 
it.  (k)  This  is  no  part  of  the  judgment,  but  is  to  be  directed  by  a 
speeud  order  of  tne  judge  to  the  sheriff  after  the  judgment  is 
given.  {I) 

It  is  clear  that  if  from  any  mistake  or  collusion,  the  criminal  is 
cut  down  before  he  is  really  dead,  and  afterwards  revives,  he  ought 
to  be  hanged  again,  (m)  For  as  the  sentence  was  '^  to  be  hanged 
by  the  neck  till  he  was  dead,"  the  first  hanging  was  no  execution; 
and  if  a  false  tenderness  were  allowed  to  prevail,  a  multitude  of 
collusions  might*  ensue,  (n)  And  it  seems  that  even  when  abju-  [*789] 
ration  was  allowed,  a  criminal  thus  reviving  was  not  allowed  to 
take  sanctuary  and  abjure  the  realm;  but  his  fleeing  to  a  consecrated 
place,  was  regarded  as  an  escape  in  the  officer,  (o) 


CfJ  3  Harg.  St.  Tr.  215.    4  Bla.  (/)  Fo»t.  107.    1  Leacb,  34.    10 

Com.  405.   S^e  form,  3  Harg.  St.  Tr.  Harg.  St.  Tr.  516.    Hawk.  b.  2.  c.  51. 

215.  s.  13. 

(^)  Post.  268,  9.    4  Bla.  Cora.  405.  (m)   Finch,    46^     2   Hale,    412. 

1  East,  P.  C.  335.    WiUiams,  J.  Eze-  Hawk.  b.  2-  c  51.  s.  7.    WilHaros,  J. 

cut  ion  and  Reprieve.  Execution  and  Reprieye.    Burn,  J. 

(A)  4  Bla.  Com.  405.  Execution. 

(j)  Post.  268.    1  East,  P.  C.  335.  (n}  4  Bla.  Com.  406. 

Williams,  J.  Execution  and  Reprieve.  (o;  Finch,  467,  8.    4  Bla.  Com. 

(k)  Ante.  705.  406. 
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Punish.  Transportation  or  mfe,  is  generalty  regarded  as  tbe  nejkt  t^ 

ment  of  death  in  the  scale  of  puoishment,  though  perhaps  it  amounts  to 
tionf  (^^  scarcely  any  punishment  at  all  in  the  estimation  of  many  of  those 
criminals  who  actually  endure  it.  It  was  altogether  unknown  as 
a  penalty  to  the  common  law  of  England,  (p)  The  only  case  in 
which  it  arose  seems  to  have  been  that  of  abjuration,  where  the 
party  accused  fled  to  a  sanctuary,  confessed  his  crime,  and  took 
an  oath  to  leave  the  kingdom  at  the  port  assigned  him,  and  never 
to  return  without  the  permission  of  his  majesty,  {q)  This  was 
evidently  not  a  punishment,  but  a  condition  of  pardon;  for  it  was 
expressly  provided  by  magna  charta,  (r)  that  no  freeman  shaU  b^ 
banished,  unless  by  the  judgment  of  his  peers,  or  by  tbe  law  of  tbe 
land.  The  first  introduction  of  exile  into  the  English  law,  aAer 
abjuration  was  abolished,  was  by  tbe  39  Eliz.  c.  4.  respecting  va- 
grants, which  was  repealed  by  the  12  Ann,  st.  2.  c.  23.  Very 
soon  after  the  restoration  of  Charles  the  Second,  it  became  usual 
for  the  crown  to  grant  pardons,  on  condition  that  the  ofiender 
should  be  banished  either  for  life,  or  for  some  limited  period,  and 
that  the  original  sentence  should  be  revived  on  his  breaking  tbe 
P7901  stipulations  of  its  remission,  (s)  When  this  mode*  was  pursued, 
the  convicts  were  not  to  be  sent  away  as  slaves,  but  upon  inden- 
tures by  which  they  were  bound  to  serve  particular  masters  for 
seven  or  five  years,  during  the  last  part  of  which  they  were  to  re- 
ceive wages,  and  at  the  expiration  of  which  time  they  were  to  be 
allowed  land  and  stock  of  their  own,  according  to  the  usage  of  tbe 
plantations,  (t)  An  account  was  also  to  be  given  of  the  usage  they 
met  with,  of  the  expiration  of  their  time,  and  of  their  arrival  or 
departure,  (u)  The  substitution  of  exile  for  capital  punishment 
was  expressly  allowed  by  the  Habeas  Corpus  act,  which,  in  other 
cases,  rendered  all  confinement  beyond  the  realm  illegal.  (10)  At 
length,  by  the  4  Gko.  I.  c.  11.  transportation  was  introduced,  in 
certain  cases,  instead  of  burning  in  hand  or  whipping,  whieh  were, 
at  that  time,  the  conditions  on  which  laymen  were  admitted  to 
clergy.  By  that  act,  when  any  person  entitled  to  clergy  on  under* 
going  those  penalties  was  convicted  of  grand  or  petit  larceny,  or 
the  felonious  stealing  of  money  or  goods,  the  court  before  wliom 
he  was  tried,  was  empowered  instead  of  the  whipping  or  burning 
in  the  hand,  to  order  bim  to  be  sent  to  some  of  his  majesty's  plan- 


(/))  2  Hen.  Bla.  233.    3  P.  Wms.         («)  Kel.  Pref.  4.    Kel.  45.    2  Ren. 

38.    2  T.   R.  584.    Co.  Lit.  133.  a.  Bla.  223.    Hawk.  b.  2.  c.  33.  s.  137. 

Bla.  Com.  137.    WilHami,  J.  Felony,  Williams,  J.  Felony,  VI. 
VI.    Dick.  Sess.  232.  (0  Kel  Pref.  4.    Kel.  45. 

(g)  4  Bla.  Com.  333.    3  P.  Wma.         (u)  Kel.  Pref.  4. 
37.    Ante,  444.  (Plea  of  Sanctuary.)  (w)  31  Car.  II.  c.  2.  s.  14. 

(r)  9  Hen.  111.  st.  1.  c.  29. 

*  As  to  transportation  in  fj^eneral,  see  Hawk.  b.  2.  c.  S3,  per  tot.  Bac.  Abr. 
Felony,  H.  8  Cro.  C.  C.  464.  to  469.  Burn,  J.  TranaportatioD.  VTiUiamsy 
J.  Felony,  VI.    Dick.  Sess.  232.  to  237. 
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lations  ID  America  for  seven  years,  and  to  transfer  them,  bj  order, 
to  the  use  of  such  persons  and  their  assigns  as  would  contract  for 
their  performance  of  the  sentence.  Prisoners  convicted  of  know- 
ingly receiving  stolen  goods,  were  also  made  subject  to  the  same 
regulations,  when  transported  for  fourteen  years.  And  by  the  same . 
act,  whenever  in  case  of  a  capital  felony,  his  majesty  shall  think 
fit  to  spare  the  life  of  the  criminal,  on  condition  of  transportation 
either  for  life  or  a  specific  period,  and  this  intention  is  signified  to 
the  jadge  by  one  of  the  secretaries  of  state,  it  is  made  lawful  for 
any  court  of  competent  jurisdiction,  to  allow  the  offender  the  bene* 
fit  of  the  conditional  pardon,  and  to  order  him  to  be  transferred  to 
a  contractor,  who  was  thus  to  acquire  for  the  term^  of  years,  a  [^91] 
property  in  his  services.  The  mode  and  costs  of  transportation 
were  further  regulated  by  the  6  Gko.  L  c.  25.  By  that  act  the 
power  conferred  by  the  last  on  the  court  where  the  offender  was 
tried,  were  extended  to  any  subsequent  court  holdeo,  though  in 
another  place,  for  the  same  district,  {it)  The  court,  whenever  held, 
by  whom  the  order  for  transportation  was  to  be  made,  were  autho* 
rized,  if  they  thought  it  expedient,  to  appoint  two  Or  more  justices 
of  the  peace  within  their  jurisdiction,  to  execute  contracts  with 
those  who  might  be  willing  to  undertake  the  transportation  and 
employment  of  the  prisoners,  and  to  order  them  to  be  delivered 
up  by  the  gaolers  to  the  parties  contracting,  (y)  By  this  statute 
also,  the  expenses  of  transportation  were  ordered  to  be  borne  by 
the  county  or  district  for  which  the  court  was  holden  by  whotn  the 
order  was  given,  {z)  The  contractors  were  also  empowered  to 
convey  and  secure  the  criminals  as  they  should  think  fit;  and  to 
rescue  them  was  made  punishable  with  death  without  benefit  of 
clergy,  (a)  which  penalty  was  also  denounced  against  the  convicts 
themselves,  if  found  at  large  without  permission,  before  the  expira- 
tion of  their  sentence.  (6)  And  by  the  16  Geo.  II.  c.  15.  provi- 
lions  were  made  for  the  more  easy  and  effectual  conviction  of 
>ffenders  so  escaping. 

Ab  the  judges  on  the  circuits  frequently  reprieved  persons  con- 
ricted  of  capital  felpnies,  in  order  to  enable  them  to  apply  for  a 
>ardon  on  condition  of  transportation,  it  frequently  happened  that, 
ifter  receiving  it,  they  were  obliged  to  lie  in  prison  till  tlie  ensuing 
«ssion8  of  gaol  delivery,  before  any  order  could  be  legally  made 
or  carrying  into  effect  his  maj^ty^s  pleasure;  to*  remedy  this  evil, 
(  was  enacted  by  the  8  Geo.  III.  c.  15,  that  when  any  judge  on  the 
ircuit  reprieved  a  prisoner  and  recommended*^  him  thus  to  a  condi-  [*79S] 
ional  pardon,  (e)  be  may  at  any  time,  on  the  signification  through 
he  secretary  of  state,  that  it  is  his  majesty's  pleasure  to  grant  it, 


[b}  S.  6. 

^c)  See.  the  form  of  this  reprieves 
and  recommendation,  ante,  758. 
(a)  S.  5. 
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make  an  order  for  his  traDsportation,  as  though  the  assent  of  llie 
crown  had  been  intimated  during  the  assises. 

The  transportation  of  offenders  thus  regulated,  was  soon  (boMl 
to  be  productive  of  great  expense,  and  to  deprive  the  conntrj  sf 
the  labour  of  those,  who  might  by  their  industry  at  home,  mab 
some  compensation  for  the  evils  occasioned  by  their  crimes.  Hr 
16  Geo.  111.  c.  43,  (d)  therefore  enabled  the  court  before  which 
the  offender  should  be  tried,  or  any  other  court  holden  ibr  the 
same  district,  to  change  the  punishment  of  transportation  into  hsrj 
labour,  in  cleansing  the  river  Thames  for  any  term  not  less  this 
three  nor  more  than  ten  years,  (e)  or  to  confine  them  in  any  pbce 
within  the  county  to  hard  labour  for  a  similar  period.  (/) 

Though  the  punishment  of  transportation  was  thus  freqiicn% 
changed,  there  were  many  cases  in, which  it  was  still  thought  pro- 
per to  inflict  it.  But  the  commencement  of  the  war  with  Amtaa 
rendered  the  continued  transfer  of  convicts  to  that  country  tmpne- 
ticable,  or  at  least  dangerous.  The  19  Gieo.III.  c.  74.  a.  1.  thoe- 
fore,  invested  the  court  with  a  power  of  ordering  offenders  to  be 
banished  to  any  foreign  country  whatever,  which  they  mi^  re- 
gard as  adaptea  for  Uie  purpose.  By  this  act,  provisions  weie 
also  made  for  the  erection  of  Penitentiary  Houses,  in  which  oflnd- 
ers  might  be  confined,  instead  of  transportation,  and  undergo  m 
ameliorating  process  calculated  to  improve  their  character.  Bat 
it  seems  that  these  humane  provisions,  after  having  been  contiBaed 
by  the  39  Geo.  III.  c.  62.  till  the  25th  of  March,  1802,  were  per- 
mitted to  expire;  but  have  been  recently  revived  as  to  LoiidoB 
P793]  and  Middlesex,  as  we  shall  see  hereafter,  (g)  By*  the  saiae 
statute,  the  employment  of  convicts  on  the  river  Thames  andoAer 
navigable  rivers  was  regulated;  ships  were  appointed  for  the  place 
of  their  confinement;  and  the  term  of  their  service  was  ordered  to 
be  from  one  year  to  five,  on  a  sentence  of  transportation  for  strm 
years,  and  to  seven  years  on  a  judgment  of  transportatioB  ftr 
fourteen,  (h) 

The  24  Greo.  III.  sess.  2.  c.  56.  made  some  alteration  in  ik 
laws  relative  to  transportation,  though  it  chiefly  confirmed  diost 
which  were  already  in  existence.  It  transferred  the  right  of  ap- 
pointing the  place  of  transportation,  left  indeterminate  since  &e 
American  war,  from  the  court  to  his  majesty,  (i)  It  directed  dnt 
the  imprisonment  of  the  ofiender  previous  to  his  removal,  flhouU 
be  reckoned  as  a  part  of  his  sentence,  (fc)  And  it  pointed  oat  with 
more  accuracy  than  before  the  security  to  be  taken  by  the  magis- 
trates from  the  contractors.  As  this  act  related  only  to  GnA 
Britain  and  Ireland,  the  same  provisions  were  by  25  Gleo.  III.  c. 


(d)  Continued  by  18  Geo.  III.  c.         (p)  53  Geo.  IIT.  c.  44. 

62.    19  Geo.  III.  c.  54.  (A)  19  Geo.  IIL  c.  74.  s.  27. 

(e)  8.  1.  (i)  S.  1. 
(/)  S.  10.  (fr)  S.9. 
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46.  extended  to  Scotland.  Bj  the  28  Geo.  III.  c.  24.  the  former 
provisions,  by  which  offenders  were  liable  to  be  removed  to  tem- 
porary places  of  confinement,  were  continued,  and  the  power  of 
appointing  those  who  should  contract  for  the  transportation  of 
oflenders,  was  vested  in  his  majesty.  (I)  And  the  43  Greo.  III. 
c.  15.  enables  the  king,  by  his  sign  manual,  to  give  a  property  in 
the  service  of  offenders  transported  in  his  ships,  without  security 
being  given  for  their  transportation. 

The  choice  of  the  place  to  which  offenders  should  be  trans- 
ported, having  been  given  to  the  king,  (m)  it  was  declared  from 
the  throne  in  the  27th  year  of  the  present  reign,  ^'  that  a  plan  had 
been  formed  for  transporting  a  number  of  convicts,  in  order  to  re- 
move the  inconvenience  that  arose  from  the  crowded  state  of  the 
gaols  in  the  ki&gdom,^  to  the  eastern  coast  of  New  South  Wales,  [^794] 
or  some  one  or  other  of  the  islands  adjacent,''  and  it  was  recom- 
mended to  parliament  to  take  such  measures  as  might  be  necessary 
in  order  to  carry  this  design  into  execution,  (n)  In  consequencis 
of  this  message,  an  act  was  passed,  (o)  enabling  the  Grovernor  of 
New  South  Wales,  to  hold  courts  within  that  territory,  and  there 
to  try  and  punish  offenders,  either  with  death  if  the  offence  be 
capital,  or  with  any  other  corporal  penalty  if  it  be  of  inferior  mag- 
nitude. 

The  31  Geo.  III.  c.  46.  s.  7.  provides,  that  offenders  sen- 
tenced to  transportation,  or  pardoned  on  condition  that  they  submit 
to  it,  may  be  ordered  by  any  court  of  competent  jurisdiction,  to 
be  kept  to  hard  labour  ip  the  gaol  of  the  county  where  they 
were  convicted,  until  they  could  be  sent  to  the  place  of  their 
destination,  or  even  till  the  expiration  of  the  term  of  their  sen- 
tence entitle  them  to  their  discharge.  So  much  of  19  Geo.  III. 
c.  74.  as  relates  to  transportation,  and  of  24  Geo.  III.  c.  56.  as 
authorizes  the  removal  of  offenders  to  temporary  places  of  confine- 
ment, were  by  the  42  Geo.  III.  c.  28.  continued  until  the  25th 
March,  1805;  by  the  46  GeoJII.  c.  28.  till  the  25th  March,  1813; 
by  the  53  Geo.  III.  c.  39.  to  25th  March,  1814;  and  finally,  by 
54Gko.  III.  c.  30.  to  25th  March,  1815,  and  the  end  of  the  ses- 
sion of  Parliament  succeeding  that  period.  And  that  part  of 
24  Geo.  III.  c.  56.  which  gives  his  majesty  power  to  appoint  the 
contractors  for  transporting  convicts,  and  directs  the  nature  of 
the  securities  to  be  taken  from  them,  is  altered  by  the  43  Geo. 
III.  c.  15. 

The  principal  laws,  therefore,  which  at  present  regulate  the 
mode  of  transporting  felons,  are  the  provisions  of  19  €^eo.  III.  c. 
74.  so  far  as  they,  relate  to  transpartatiany  and  those  of  24  Geo. 
III.  sess.  2.  c.  56.  and  43  Greo.  III.  c.   15.  respecting  cantrcuitSj 


(/)  S.  5.  liamB,  J.  Felony,  VI. 

(m)  24  Geo.  III.  c.  56.  (o)  27  Geo.  HI.  c.  2. 

(n)  Hawk.  b.  2.  c.  33.  s.  159.    Wil- 
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of  those  willing  to  engage  with  governmenC  for  the  exccolioB  rf 
the  senteBce.  By  thea^  acts  and  the  81  Geo.  III.  c.  46.  s.  7,  Ac 
exile  it  frequentlj  commoted  for  service  on  board  the  hoiks,  what 
the  offender  seems  capable  of  bearing  it,  and  for  hard  laboor  intk 
hoQse  of  correction  or  coontj  gaol,  where  the  criminal  is  a  frmili, 
or  unable  io  bear  severer  hardships.  Though  we  have  seen  dm 
his  majesty  may  direct  an  oflender  to  be  conveyed  to  any  place 
beyond  his  dominions,  the  settlement  of  Port  Jackson,  on  the 
eastern  coast  of  New  Holland,  is  now  the  place  to  wfakh  tkf 
arc  uniformly  transported. 

When  an  offender  has  been  sentenced  to  be  transported  fir  a 
term  of  years,  and  is  afterwards  tried  for  a  dtstind  offence  to  whick 
a  similar  punishment  is  assigned  by  law,  the  court  maj,  in  thdr 
discretion,  either  make  the  second  term  to  oonmeace  finoni  fte 
time  of  conviction,  and  so  be,  in  part,  concurrent  with  the  fiit; 
or  the  latter  to  begin  when  the  former  conclodes.  (p)  By  all  As 
statutes  which  regulate  transportation,  it  is  made  fekny 
benefit  of  cleigy  to  be  found  at  laige  within  the  period, 
the  exile  were  by  express  sentence  or  as  a  condition  for  Aepsidss 
of  a  capital  felony.  (9)  In  the  latter  case  the  delinquent  may  be 
remitted  to  his  original  sentence,  for  the  pardon  b  ssade  void  by 
the  breach  of  its  conditions,  (r)  But  where  a  party  is  oonvictel 
of  a  clergyable  felony,  and  sentenced  to  transportation  to  New 
South  Wales,  after  which  he  receives  a  pardon  on  eonditioB  of 
transporting  himself  to  any  part  beyond  seas,  it  seems  to  be  sIDi 
doubtful  whether,  if  he  be  afterwards  found  within  the  kittgdBa^ 
he  can  be  indicted  for  a  capital  offence  within  the  statutes,  or  ii 
only  to  be  remitted  to  his  original  sentence.  {$)  Where  a  prisoser 
is  pardoned  on  condition  of  his  giving  security  to  leave  the  Idag- 
dom  witbin  a  certain  time,  it  seems  that  his  entering  into*  P'^V^ 
recognizances  for  that  purpose  is  a  compliance  with  the  terms  ob 
which  he  receives  the  mercy  of  the  crown;  and  if  he  is  aflerwardi 
found  at  large,  he  will  be  guilty  of  po  crime,  but  the  securities 
will  be  forfeited,  {t)  And  it  seems  certain,  that  where  the  severer 
punishment  is  remitted  00  condition  that  (he  criminal  shall  ieaw 
the  realm,  and  ill  health  or  extreme  poverty  render  this  impradi* 
cable,  he  will  be  excused  if  found  here  within  that  period,  (n) 

The  punishment  of  whipping  was  infficted  at  common  law,  os 
persons  of  inferior  condition,  who  were  guil^  of  petit  larceny  and 
other  smaller  offences.  (10)  But  it  seems  that,  in  the  earliest 
periods,  by  the  usage  of  the  star  chamber,  it  was  never  to  be  m- 


(p)  1  Leach,  4n,  536.  4  Burr. 
2577. 

(g)  6  Geo.  T.  c.  S3.  16  Geo.  II.  c. 
IS.  18  Geo.  III.  c.  15.  19  Geo.  III. 
c.  74. 


(r)  1  Leach,  223. 
a)  I  Leach,  595. 
t)  lL«ach,396.n.(a.) 
u)  1  Leach,  396.    Id.  ibid.  n.  (a :. 
v)  Com.  Dig.  Tumbrel,  C. 
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icted  on  a  gentleman,  (x)  And  though  it  was  inflicted,  with 
ireat  cruelty,  on  Titus  Oates,  on  his  conviction  of  perjury,  his 
ieatcnce  was  afterwards  declared  to  be  oppressive  and  illegal,  (i/) 
This  punishment  seems  first  to  have  been  introduced  into  the  statute 
avr,  as  a  mode  of  allowing  clergy.  As  women  convicted  of  sim- 
ile felony,  were  anciently  liable  to  suffer  death,  the  21  Jac.  I.  c.  6. 
illowed,  that  when  convicted  of  larcenies  under  the  value  of  ten 
ihiliings,  they  should,  instead  of  receiving  judgment  to  die,  be 
sentenced  to  be  whipped,  stocked,  or  imprisoned  for  any  period  not 
exceeding  a  year.  And,  when  by  the  19  Geo.  III.  c*  74.  s.  S., 
the  ignominy  of  branding  in  the  hand  was  abolished,  the  court  were 
empowered,  in  its  room,  in  every  case  except  that  of  manslaughter, 
lo  order  the  o&nder  to  be  either  publicly  or  privately  whipped, 
not  more  than  three  times  for  the  same  offence.  At  the  same  time, 
in  order  to  prevent  collusion,  it  was  directed  that  every  private 
whipping  should  take  place  in  the  presence  of  three  persons,  who 
in  the  case  of  women  are  to  be  females.  Besides*  these  cases  of  [^97] 
clergyable  felony,  whipping  is  commonly  inflicted  for  minor  of- 
fences, which  display  meanness  of  disposition,  and  come  before 
justices  at  the  Quarter  Sessions  of  the  Peace. 

The  punishments  of  the  pillory  and  tumbrel,  are  of  very  early  Punlsh- 
origin;  they  are  said,  indeed,  to  have  been  used  even  in  the  times  ";^°^  ^ 
of  the  Saxon  Heptarchy,  {z)    The  former  is  derived  from  the  P*"^^' 
Pilastre  and  signifies  a  pillar  or  colomn;  and  as  it  is  a  wooden  ma- 
chine in  which  the  neck  of  the  culprit  is  inserted,  it  was  called  in 
old  law  Latin  Collistrigium,  from  that  circumstance,  (a)    The 
latter,  which  is  now  obsolete,  origmally  signified  a  dung-cart,  and 
was  used  as  another  means  of  exposure,  (ft)     According  to  some 
authorities,  it  seems  to  have  been  synonymous  with  the  trebutchet 
or  ducking  stool,  which  was  used  as  a  punishment  for  scolding 
women*  (c)    The  stocks,  formerly  called  furcae,  seem  to  be  of 
equal  antiquity,  (d)    These  instruments  of  correction  were,  by 
common  law,  to  be  erected  and  maintained  by  the  lord  of  every 
leet,  who  might  lose  the  liberty  by  default,  (e)  or  be  fined  for  his 
neglect  to  the  king,  (f)     And  by  the  51  Hen.  HI.  st.  6.  s.  2.  a 
pillory  of  convenient  strength  is  to  be  maintained  in  every  town  as 
an  appendage  to  the  market.    And  by  51  Edw.  I.  de  pistoribus, 
it  was  further  directed  to  be  of  sufficient  strength  in  order  that  exe- 
cution might  be  done  without  peril  to  the  body  of  the  offender. 
It  seems  to  be  the  practice  in  Middlesex,  when  a  defendant  is  set 
in  the  pillory  for  the  prosecutor  to  defray  all  the  charges  of  car- 

(*)  2  Bushw.  468.  Com.  Dig.  Turn-      J.  Pillory  and  Tumbrel.    Williams,  J. 

brel,  C.  Pillory  and  Tumbrel, 

(y)  4  Harg.  St.  Tr.  106.  (r/)"Com.  Dig.  Tumbrel,  A. 

(x)  3  Inst.  219.  (e)  Cro.  Eliz.  698.  Com.  Dig.  Turn- 

(a)  3  Inst.  219.  brel,  A. 

{6)  3  Inst.  219.  CfJ  ^o"™-  1>'S'  Tumbrel,  A . 

(c)  Com.  Dip.  Tumbrel,  A.  Burn, 
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TTiDg  the  sentence  into  efliect,  but  it  has  t>een  decided  Ihat  tbe 
sheriff  has  no  legal  demand  onUhe  occasion,  {g) 

[*798]        Of  all  disgraceful  punishments  that  of  the  pillory  is  regarded* 
as  the  most  ignorainious.  (h)    The  time  when  it  shall  beexecotei 
is  generally,  in  tbe  King's  Bench,  left  to  the  sheriff;  for  the  role  {%) 
is  drawn  up  ''  that  the  gaoler  or  marshal  deliver  the  defeodant  to 
the  sheriff;  and  that  the  sheriff  do  set  him  in  and  upon  the  pilloiy, 
for  an  hour,  between  the  hours  of  ten  and  twelve  on  [leaTing  the 
day  in  blank]  and  then  deliver  him  to  the  marshal,  &€.'^  and  tins 
blank  is  afterwards  filled  up  at  the  discretion  of  the  aherifil  {k) 
But  if,  in  consequence  of  illness,  after  the  time  is  fixed  and  the 
blank  is  filled  up,  the  defendant  cannot,  without  danger  of  his  life, 
endure  tbe  exposure,  the  court,  on  affidavits  of  the  fact,  will  in- 
terfere, and  make  a  rule  for  enlarging  the  time  until  it  can  be  done 
without  danger.  (1)      In  the  execution  of  this  sentence,  tbe  de- 
fendant's head  and  hands  ought  to  be  put  in  and  through  the  pilloiy, 
and  so  to  remain  for  the  whole  time  mentioned  in  the  rule,  (m) 
And,  therefore,  where  tbe  under  sheriff  allowed  a  person  ordmd 
to  be  thus  exposed,  to^stand  merely  upon  tbe  platform,  and  to  rest 
himself  upon  tbe  pillory,  without  confining  him  in  it,  and  suffered 
a  servant  to  stand  by  him  and  hold  an  umbrella  over  him,  he  was 
bolden  liable  to  an  attachment,  fined  i£50,  and  committed  for  two 
months  to  tbe  custody  of  the  marshal,  (n) 

At  the  present  day,  the  actual  suffering  inflicted  on  a  defendant 
sentenced  to  the  pillory,  is  entirely  collateral  to  the  judgment,  ft 
arises  from  the  violence  of  the  mob,  who  seize  the  opportunity  to 
gratify  their  love  of  outrage  under  colour  of  the  execution  of  jus- 
tice. The  offender  is  not,  therefore,  punished  according  to  die 
opinion  of  judges  who  have  heard  his  trial,  and  who  are  corape- 

P799I  ^^"^  ^^  weigh  the  circumstances  of  his  offence,  but  by  the  unmij* 
passions  of  the  most  degraded  of  tbe  populace.  It  by  no  means 
follows  that  because  a  man  is  more  unpopular  he  is  more  guilty,  for 
the  best  and  the  wisest  have  been  frequently  tbe  objects  of  |Niblic 
indignation.  Besides  by  the  pillory  every  private  animosity  is  al- 
lowed its  indulgence — every  prejudice  is  called  into  active  exer- 
cise— every  principle  of  malice  or  of  mischief  is  roused  into  exer- 
tion. The  result  of  this  tumult  is  sometimes  the  death  of  the 
party  exposed,  and  that  by  a  far  more  cruel  process  than  tbe  in- 
fliction of  capital  punishment  in  the  regular  administration  of  jus- 
tice. On  the  other  hand,  if  the  multitude  are  disposed  to  favour 
him,  the  intention  of  the  judges  is  entirely  done  away;  disgust  b 
turned  into  applause,  and  the  punishment  becomes  a  triumph. 
Thus  justice  is  insulted  in  the  very  execution  of  its  own  sentences. 
The  mob  becomes  a  court  of  appeal  from  the  judgment  of  the  sa- 

(g)  Cowp.  726.  (/)  3  Burr.  1902.  See  form  of  both 

(h)  Willes,  666.  rules,  3  Burr.  1902.  post,  last  vol. 

(»)  See  form  of  rule,  3  Burr.  1902.  (m)  2  Burr.  796. 

(Jb)  3  Burr.  1902.  (»)  2  Burr.  797. 


PUNISHMENT  OF  IMPRISONMENT.  551 

reme  tribunals,  either  to  increase  the  penalty  or  to  reverse  it. 
?he  exercise  of  this  strange  power  makes  the  people  either  fac- 
ious  on  the  one  band,  or  barbarous  on  the  other.  And,  therefore, 
I  seems  to  be  the  general  opinion  of  the  legislature,  that  this 
iescriptiOn  of  punfshment,  if  not  abolished,  should  be  confined  to 
.  narrower  range  of  ofTences. 

The  punishment  of  imprisonment  forms  a  part  of  almost  every  Punish. 
entence  for  crimes  which  are  visited  with  any  species  of  corporal  pnent  of 
irivation  or  suffering.  This  is  a  species  of  punishment,  the  ac-  *JJ*^nr°"" 
ual  severity  of  which  depends  very  much  on  the  person  upon 
vbom  it  is  inflicted,  and  should  therefore  be  proportioned  in  its 
ength  to  the  situation  in  which  he  stands,  (o)  As  to  the  place 
Tvhere  this  confinement  may  be  inflicted,  the  act  of  habeas  corpus 
)rovides  that  no  subject  of  this  realm,  residing  in  England,  shall 
}e  confined  in  any  part  of  Scotland,  Ireland,  or  any  foreign  country 
whatever,  and  gives  the  party  aggrieved  an*^  action  for  false  im-  [*800] 
prisonment  against  all*  persons  concerned,  in  which  he  shall,  at 
least,  recover  «£500  damages.  But  as  all.  prisons  within  the 
realm  are  the  king's,  the  court  of  King's  Bench  may  commit  an 
offender  to  any  legal  gaol  within  the  kingdom;  {p)  and  at  the  as- 
sizes for  a  county  at  large,  a  party  tried  for  an  ofience  committed 
in  the  county  of  a  city,  or  town  corporate,  may  be  ordered  to  be 
imprisoned  in  the  county  at  large^  or  within  the  county  of  the  city, 
or  town,  where  the  offence  was  committed,  {q)  If  the  order  of  a 
court  be  to  confine  a  person  in  a  certain  prison,  the  confining  him 
ii)  any  other  prison  would  be  false  imprisonment,  for  which  he  may 
recover  damages,  (r)  When  a  party  convicted  is  actually  in  cus- 
tody for  one  offence,  and  is  afterwards  tried  for  another,  before  the 
original  term  is  expired,  sentence  of  further,  imprisonment  may  be 
given  to  commence  from  the  termination  of  the  first;  (a)  or,  judging 
by  analogy  to  the  case  of  transportation,  the  court  may  allow  the 
latter  term  to  begin  from  the  time  of  judgment,  and  so  to  be,  in  part 
concurrent  with  the  former,  (t)  When  the  prisoner  is  in  custody 
of  the  marshal  in  execution  on  a  criminal  sentence,  the  court  will 
not,  on  an  affidavit  of  illness,  allow  him  the  benefit  of  the  rules,  as 
that  would  be  to  render  the  sentence  invalid,  (u)  All  felons  are 
by  5  Hen.  IV.  c.  10.  to  be  sent  to  the  common  gaol;  but  by  5 
Anne  c.  6.  j.  2.  persons  convicted  of  theft  or  larceny  may  be 
sent  to  the  house  of  correction;  and  by  the  6  Geo.  I.  c.  19.  va- 
grants and  other  offenders  charged  with  small  crimes,  may  be  sent 
to  either,  according  to  the  discretion  of  the  justices. 

A  variety  of  very  beneficial  regulations  have  been  at  different 
times  made  by  the  legislature  to  correct  the  abuses*  of  prisons,  {w)   [*801] 


(o)  11  Harg.  St.  Tr.  292.  (»)  4  Burr.  2577.    1  Uach.  536. 

(/»)  8  T.  R.  176.    Barnes,  385,  8,  9.         (/)  I  Leach,  441 . 
Loft.  436.  («)  1  Stra.  196, 7.  2  Slra.  817, 843, 


(q)  51  Geo.  III.  c.  100.  845, 1122.         \ 

(r)Salk.408.  Skin.  664.    BacAb.         (w)  3  Esp.  R.  231. 
Trespass,  D.  3. 
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Thus  by  22  and  23  Car.  II.  c.  20.  the  felons  and  debtonarels 
be  kept  in  distinct  apartments,  under  pain  of  the  forfeiture  of 
office  in  the  party  offending,  and  treble  damages  to  the  indindnal 
injured  by  the  transgression.  The  selling  of  all  spirituous  liqnon 
in  gaols,  prisons,  or  houses  of  correction  b  prohibited  underserere 
penalties,  and  no  license  for  that  purpose  is  ever  to  be  granted,  (i) 
And  the  gaol  distemper  being  supposed  to  arise,  in  a  great  degree, 
from  the  want  of  cleanliness,  and  a  sufficient  ventilation  of  air,  the 
14  Greo.  III.  c.  59.  points  out  a  variety  of  methods  to  prevent  tkii 
evil  for  the  future;  directs  the  justices  at  sessions  to  order  theidb 
and  ceilings  to  be  white  washed  once  every  year;  the  whole  to  be 
regularly  ventilated  and  cleansed;  rooms  to  be  set  apart  for  thxe 
who  are  sick,  and  bathing  tubs  or  baths  to  be  provided  and  and 
when  they  are  found  requisite,  (y)  A  copy  of  the  provision  if 
this  statute  is  also  to  be  placed,  in  legible  characters,  in  someeoD- 
spicuous  part  of  the  prison,  (z)  A  regular  and  experienced  sn^ 
geon  or  apothecary  is  to  be  appointed  at  a  certain  salary  to  attiaid 
every  prison,  and  to  report  to  the  justices  in  quarter  sesioDsAe 
state  of  the  health  of  the  prisoners,  (a)  The  ipagistratesare  tb 
empowered  to  order  clothes  for  the  prisoners  when  they  see  occa- 
sion, to  prevent  them  from  being  kept  mider  ground  when  it  ii 
possible,  and  generally  to  make  such  orders  for  restoring  or  pre- 
serving health  as  they  shall  consider  expedient.  (6) 

As  the  fees  and  charges  taken  in  prrsons  were  found  to  be  a 
source  of  considerable  oppression,  it  was  thought  necessaiy  to  re- 
gulate, in  some  degree,  this  tax  upon  wretchedness.  Tothiseil 
it  was  provided  by  32  Geo.  II.  c.  28.  (c)  that  the  chief  joaticef 
[*802]  and  chief  baron  of  the  courts*^  at  Westminster,  or  two  of  tbcDf 
with  the  mayor  and  two  aldermen  of  the  city  of  London,  or  thee 
aldermen  if  the  mayor  he  absent,  and  three  justices  of  the  peace 
for  Middlesex  (d)  and  Surrey^  shall  meet  and  settle  a  table  afcs 
to  be  taken  by  the  jailers  of  the  prisons  in  tiiose  counties  and  in  tin 
city  of  London,  and  vary  it  from  time  to  time  as  they  shall  see  oc« 
casion.  (e)  The  same  duty  is  also  imposed  on  the  justices  oftk 
peace  in  every  county  throughout  the  realm;  except  that  the  tabks 
they  settle  are  subject  to  the  revision  of  the  justices  of  aafiiic  in 
England,  and  the  justices  of  great  sessions  in  Wales  and  Cbo- 
ter.  (/)  By  the  kame  act,  authority  is  given  to  the  same  respec- 
tice  magistrates  to  make  rules  for  the  better  government  of  the  p 
sons  over  which  their  jurisdiction  extends,  {g)  Copies  of  these 
tables  of  rules  and  fees,  if  relating  to  any  prison  of  the  coaiti  at 


(*)  24  Geo.  II.  c.  40.  8. 13.  4,  5,  6.         (c)  3  Esp.  Rep.  231.    3  T.  B.4ir. 
34  Geo.  III.  SesB.  2.  c.  54.  s.  22.  (d)  3  Esp.  Rep.  231. 

(y)  S.  1.  (e)  S.  5. 

iz)  S.  1.  (/)  3.  5. 

(a)S.l.  (rtS.6. 

(^)S.2. 
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Westminster,  are  to  be  enrolled  there,  and  placed  in  the  country  on  ^ 
the  rolls  of  (he  sessions;  others  are  to^hang  up  in  every  court  of 
session  or  assize;  and  odiers  to  be  placed  in  a  conspicuous  part  of 
the  jail,  where  all  the  prisoners  may  freely  inspect  them,  (ft)  The 
judges  in  Westminster  Hall  are  to  appoint  a  day  in  every  term  to  in- 
quire how/ar  these  provisions  have  been  followed,  having  given  eight 
days'  notice  to  the  prisoners,  in  order  that  they  may  seek  redress, 
and  the  justices  of  assize  are  to  iavestigate  for  the  same  purpose, 
and  eipressly  charge  the  grand  jury  to  institute  similar  inquiries. (i) 
If,  on  investigation,  the  jailer  or  anv  other  person  shall  be  found 
to  have  acted  contrary  to  the  tables  of  fees,  he  will  be  liable  to  forfeit 
to  tbe  party  from  whom  he  has  extorted  the  money,  the  sum  of 
sg50  besides  treble  costs  of  the  action,  {k)  And  as  this  act  was 
found  to  be  insufficient  by  reason  of  neglect  hi  regulating  the^  tables  [*80S] 
of  fees,  its  provisions  were  further  enforced  by  SI  Creo.  III.  c.  46« 
s.  15,  which  compelled  all  justices  of  the  peace,  within  twelve 
months  after  it  was  passed,  to  make  out  a  proper  tabk  qffees  to  be 
taken  by  the  keepers  of  prisons,  and  empowered  them  to  make  a 
reasonable  compensation  to  those  officers  in  lieu  of  the  profits  of 
which  they  were  thus  divested.  If  a  jailer  or  officer,  contrary  to 
these  regulations,  recerve  excessive  fees  or  charges,  the  prisoner 
may,  notwithstanding  his  acquiescence,  sue  him  to  recover  back 
the  money,  though  it  has  been  paid  over  to  the  magistrates.  (I) 

Provision  has  also  been  made  for  the  rdigums  instrucHon  of  pri- 
soners. Justices  of  the  peace  are  authorized  to  inquire  into  the 
number  of  clergymen  requisite  to  perform  divine  service  accord- 
ing to  the  rites  of  the  church  of  England,  and  to  appoint  those  whom 
they  may  think  fit  for  the  duty,  on  salaries  not  exceeding  ^£50  per 
annum,  (m)  to  be  paid  out  of  the  county  rates  by  the  treasurer,  (n) 
An  opportunity  has  also  been  afforded  to  such  prisoners  as  are  not 
sentenced  to  hard  labour  to  work  with  profit  to  themselves;  for 
the  justices  at  sessions^may  provide  a  stock  of  materiab  to  be  paid 
for  out  of  the  county  rate,  and  make  general  orders  respecting  their 
proper  disposal,  so  that  tiie  sum  paid  do  not  exceed  the  rate  of  6d* 
a  week  for  any  one  parish,  (o)  And  this  limitation  has  since  been 
done  away,  and  the  justices  may  appropriate  any  sum  to  this  pur- 
pose which  they  shall  think  proper,  (p) 

The  internal  management  of  jails,  used  as  houses  of  correction, 
was  subjected  to  a  variety  of  useful  regulations  by  the  31  Gko.  III. 
c.'46.  By  that  statute,  the  justices  of  the  peace  are  authorized  to 
appoint  governors  for  every  place  within  their  jurisdiction  used  as 
a  place  of  confinement^  for  persons  in  execution,  removeable  at    [^*804] 


(A)S.6.  (»)S.  2. 


(f)  9.  7,  8.  (o)  19  Car.  II.  c  4.  8. 1.    13  Geo, 

{it)S.  12.  II.C.29. 

(/)  3  Esp.  R.  231.    1  Taunt.  359.  (p)  31  Geo.  III.  c.  46.  &  12. 
<m)  13Geo.m.  c.  58.  8.1. 

CVtm.  L(M.  VOL.  I.                              4  a 
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their  pleasure,  and  to  be  paid  out  of  the  county  rate  bj  salami 
fixed  according  to  their  discretion.  (9)  Two  justices  are  to  be  ap- 
pointed at  every  quarter  sessions  as  visiters  of  all  the  priaoos  ui 
houses  of  correction  within  the  district,  which  duty  they  are  to  p 
form  at  least  three  times  in  every  quarter,  (r)  The  power  of  ia- 
spection  is  not,  however,  cc^nfined  to  them;  for  any  justice  of  the 
peace  may  examine  the  places  of  confinement  within  bisjoriidk- 
tion  when  he  pleases;  {$)  and  any  abuses  discovered  either  by  ik 
report  of  the  visiters,  or  otherwise,  are  to  be  rectified  by  the  ma- 
gistrates assembled  in  session,  (t)  Rules,  by-laws,  and  ordeo 
are  also  to  be  made  according  to  the  direction  of  the  32  Geo.  D. 
c.  28,  respecting  debtors,  and  the  24  Geo.  III.  c.  56,'  as  tockaa- 
liuess  and  health,  as  well  as  any  other  directions  which  maj  be  con- 
sistent with  humanity  and  justice,  (u)  Provisions  are  also  mk 
for  procuring  the  means  of  industry  to  those  who  are  able  to  woA 
in  the  way  we  have  already  stated;  (10)  and  the  justices  are  di- 
rected to  order  such  sums  of  money  out  of  the  county  rate  as  ouj 
be  necessary  for  the  support  of  those,  who  are  unable  to  support 
themselves,  (x)  And  for  the  encouragement  of  a  dispositioAlii 
reform,  the  visiters  are  directed  to  report  cases  of  eitraordiaaiT 
diligence  or  merit  in  the  convicts  to  the  judges  at  the  assizes,  wk 
may  recommend  them  to  the  royal  mercy;  and  if,  in  cooseqacBoe 
of  this  notice,  the  term  of  their  confinement  is  shortened,  thejaie 
to  receive,  on  their  discharge,  a  sum  of  money  not  less  than  in, 
nor  exceeding  twenty  shillings,  with  necessary  clothing,  whicktk 
county  rate  will  be  charged  to  defray,  (y)  As  we  have  aMf 
P805]  stated  the  application  of"*  this  act  to  transportation,  (z)  aad  iti 
provisions  respecting  fees,  it  will  be  unnecessary  to  repeat  theiD.(A) 
Houses  of  correction  are  included  in  this  statute,  and  hare  b; 
other  provisions  been  made  subject  to  nearly  the  same  regulatiofls 
with  the  common  prisons.  (6)  These  places  of  confinemeotmit 
originally  built  for  setting  vagrants  to  work  by  virtue  of  7  JacJ. 
c.  4,  and  are  used  as  well  as  other  prisons  for  the  punishmeDt  of 
those  who  are  condemned  to  hard  labour.  For  persons  is  this  «• 
tuation  separate  apartments  are  to  be  provided,  so  that  they  oaf 
hold  no  communication  with  the  other  prisoners,  (c)    Distiact 

5 arts  of  the  house  of  correction  are  to  be  appointed  for  wooieD.(') 
'he  justices  are  to  furnish  these  prisons  as  soon  as  they  areerect- 
ed,  with  mills,  looms,  and  other  utensils  for  work,  and  from  tiaK 
to  time,  with  all  the  raw  materials  for  labour,  (e)    Thejmaj  abo 


(g)  S.  1.  (z)  Ante,  793. 


(r)  s   5.  (a)  S.  15. 

CO  S.  5.  (6)  17  Geo.  If.  c  15.    14  Geo.  11 

(0  S  5.  c.  33.  8. 2.     17  Geo.  11.  c  5.  »<H 

«)  S.  6.  111.  c.  64.   24  Geo.  IIL  Sew.  %  c.  55. 

to)  S.  12.  (c)  22  Gfeo.  III.  c.  64.  s.  1. 

x)  S.  13.  (rf)  22  Geo.  III.  c.  64.  s.  1. 

y)  S.  14.           ,  (e)  22  Geo.  in.  c.  64.  s.3. 
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appoiDt  a  temporary  assistant  to  instruct  the  prisoners  in  any  occu- 
pation they  think  it  advisable  for  them  to  pursue.  (/)  The  go- 
vernor is  authorized  to  handcuff  any  who  appear  to  be  refractory 
or  show  a  disposition  to  escape;  but  he  must^  give  notice  of  the 
circumstance  within  forty-eight  hours  to  one  of  the  visiters,  and 
cannot  continue  the  restraint  for  more  than  six  days  without  an 
order  in  writing  from  one  of  them,  (g)  The  governor  may  em- 
ploy those  who  are  generally  committed  to  his  care  without  any 
direction  that  they  are  to  be  kept  to  hard  labour,  in  any  work  that  is 
not  severe,  but  is  to  pa^  to  them  half  of  the  money  they  earn  in  this 
way  on  their  discharge,  (h)  Returns  are  regularly  to  be  made  by 
the  keepers  to  the  sessions,  of  the  circumstances  and  conduct  of 
every  individual  in  their  custody,  on  which  the*  court  may  give  such  ["^806] 
directions  as  they  think  fit  for  the  future,  (i)  Provisions  are  also 
made  for  visiting  houses  of  correction  like  those  which  apply  to 
other  prisons,  {k)  A  chaplain  is  to  be  appointed  by  the  quarter 
sessions  to  perform  divine  service  every  Sunday  to  the  prisoners, 
with  a  salary  not  exceeding  §£100  per  annum,  to  be  fixed  at  the 
discretion  of  the  magistrates.  (I)  Every  clergyman  thus  employed, 
in  order  to  entitle  himself  to  receive  his  salary,  must  keep  a  jour- 
nal, in  a  book  to  be  provided  for  that  purpose,  in  the  gaol  or  house 
of  correction  in  which  he  is  employed,  in  which  journal  he  must 
enter  the  times  of  his  attendance  at  such  gaol  or  house  of  correc- 
tion, with  any  observations  which  may  occur  to  him  in  the  per- 
formance of  his  duty,  (m)  All  wine,  ale,  and  spirituous  liquors 
are  expressly  forbidden  to  the  prisoners,  (n)  Annexed  to  ^he  22 
Greo.  III.  c.  64.  are  several  rules  and  regulations  for  the  days, 
times,  and  hours  of  work,  the  nature  of  the  employment,  the  sepa- 
ration of  the  male  and  female  prisoners,  the  food  with  which  they 
are  to  be  supported,  the  offences  punishable  by  the  governor  and 
bis  discretionary  power  to  order  those  who  disobey  to  closer  con- 
finement; and  these  are  to  be  printed  in  legible  characters,  and 
fixed  in  some  conspicuous  part  of  every  house  of  correction,  (o) 
The  expenses  of  executing  all  these  provisions  are  by  the  provisos 
of  the  respective  acts  to  be  defrayed  out  of  the  county  rate,  {p) 

A  further  improvement  on  prison  discipline  has  also  been  at- 
tempted in  the  present  reign,  but  has  only,  in  one  instance,  been 
carried  into  effect.     The  19  Geo.  III.  c.  74,  contains  directions 
for  the  erecting,  maintaining,*  and  governing  two  penitentiary    r#8071 
houses  on  a  very  extensive  scale,  one  for  the  reception  of  male, 


Cf)  Id.  ibid.  Geo.  Ill   c.  58.    55  Geo.  III.  c.  48. 

(^)  22  Geo.  III.  c.  64.  8. 11.  (m)  55  G.  o.  HI.  c.  4a 

(h)  S.  r.  (n)  22  Geo.  III.  c.  64.  s.  3. 

(i)  S.  3.  (o)  2  >  Geo.  III.  c.  64.  8. 4. 

(h)  7  Jac.  I.  c.  4.  8.  9.    7  Geo.  II.  c.  (/>)  7  Jac.  I.  c.  4.  s.  6     17  Geo.  II. 

5. 8.  31.  c.  5.  s.  33   22  Geo.  III.  c  64.  8.  5, 13. 

(0  23  Geo.  UI.  c.  64.  s.  12.  13     24  Geo.  HI.  8e8B.  2.  c.  55. 
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and  the  other  o£  female  convicts,  who  should  be  sentenced  to  imr 
prisonment  and  hard  labour  in  lieu  of  transportation  to  the  colonies. 
Nothing  effectual  seems,  however,  to  have  been  done  in  pursu- 
ance of  this  statute.  At  length  an  ingenious  plan  was  laid  before 
the  lords  commissioners  of  the  treasury,  by  the  celebrated  Jeremj 
Bentham,  which  had  for  its  object  a  most  extensive  scheme  of  re- 
formation among  convicts  in  a  building  to  be  called  the  Panopti- 
con, from  its  being  surveyed  in  its  most  distant  cells  from  the  apart- 
ment of  the  governor  in  the  centre.  For  this  purpose,  the  loras  of 
the  treasury  entered  into  a  contract  with  Mr.  jBentham  for  the 
management  of  one  thousand  male  convicts,  according  to  his  plao; 
a  piece  of  ground  was  purchased  at  Millbank,  and  preparation! 
were  fast  advancing  to  the  fulfilment  of  the  design.  It  was,  bow- 
ever,  thought  proper  in  this  stage  of  the  proceedings  to  relinquish 
the  intention  by  the  legislature;  Mr.  Bentham  was  indemnified  for 
his  expenses,  and  the  premises  purchased  were  applied  to  the  erec- 
tion of  a  penitentiary  house  on  a  less  adventurous  plan,  for  the 
criminals  of  London  and  Middlesex,  (q)  By  the  52  Geo.  III.  c 
44,  minute  directions  are  given  for  the  internal  regulation  of  this 
place  of  confinement,  which  it  is  unnecessary  to  detail,  as  tbej 
differ  little  from  those  appointed  for  houses  of  correction,  except 
that  offenders  are  divided  into  classes,  (r)  are  distinguished  by  a 
particular  dress;  (s)  and  that  rewards  are  regularly  to  be  giTen  to 
the  deserving,  {t)  Should  this  experiment  Drove  successful,  it  is 
to  be  hoped  that  measures  will  be  taken  to  extend  it  to  other  parts 
of  the  kingdom,  or  to  make  a  considerable  improvement  in  the  ac- 
tual state  of  prison  discipline. 
['^I'SOS]  /  Before^  we  dismiss  the  subject  of  imprisonment,  it  may  be  pro- 
per to  observe,  that  every  gaoler  is  by  the  common  law  bound  to 
treat  his  prisoners  with  humanity,  (u)  and  that  if  he  oppress  or 
confine  more  strictly  than  the  law  allows,  any  one  in  his  custody, 
so  that  he  die  in  consequence  of  ill  treatment,  the  party  offending 
will,  by  the  common  law,  be  guilty  of  murder,  (to)  And,  there- 
fore,  if  the  keeper  of  a  prison  takes  a  person  in  his  custody  into  a 
room  where  an  infectious  diisorder  is  known  to  be,  and  detains  him 
there  against  his  will,  so  that  he  catch  it  and  die,  it  will  be  felony 
in  the  offender;  (x)  or,  if  he  confine  a  prisoner  in  a  damp  and 
loathsome  room,  without  fire  or  any  convenience  for  the  purposes 
of  nature,  so  that  he  die  '^  by  duress  of  imprisonment,'^  he  will  be 
liable  to  punishment  as  a  murderer,  (y)  And  therefore  it  is  that 
whenever  a  man  dies  in  prison,  whether  by  accident  or  disease,  the 
coroners  must  sit  upon  his  body  to  ascertain  the  true  cause  of  his 


(7)  52  Geo.  III.  c.  44.  (7^)  3  Inst  91.    Fost.  321,  2.  Burn 

>)  S.  23.  J.  Gaol  &  Gaoler,  VII. 

9)  S.  25.  (x)  2  Stra.  854.    1  Barnard,  204^ 

OS. 22.  240,253,275.    Fost. 322. 

u)  3  Esp.  R.  233.  (^)  2  Stra.  882.    2  Ld.  Raym.  15^4 
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3«ath.  (z)  On  (he  other  hand,  the  keeper  or  governor  has  full 
power  to  secare  a  feloo  with  irons  if  there  is  danger  of  his  escap- 
ing, (a)  And  in  case  of  an  actual  attempt  to  fly,  and  an  assault 
made  on  himself,  he  will  be  justified  in  killing  the  prisoner,  whose 
Bight  cannot  otherwise  be  prevented,  (b)  And  if  be  or  any  of  his 
officers  be  killed  in  the  afliray  it  will  be  murder  in  all  aiding  the 
resistaace.  (c)  ^ 

Fines  are  the  lowest  species  of  punishment,  which  courts  of  Punish- 
|ustice  have  power  to  inflict  (d)    Tnere  was,  indeed,  a  time  when  p-^^s^^ 
they  formed  almost  the  only  penalty  to  which  the  opulent  were 
liable,  when  murder  itself  was  commuted*  for  by  a  sum  of  money,    [*809] 
when  judges  were  in  many  cases  mere  agents  for  the  crown,  and 
collectors  for  the  treasury,  (e)    These  abuses  have,  however,  long 
ceased  to  impede  the  course  and  degrade  the  cl^aracter  of  public 
justice.  Fines  are  now,  for  the  most  part,  retained  in  cases  where 
they  are  peculiarly  proper,  and  where  they  are  in  general  applied 
to  remedy  the  evil  indicted.     As  to  their  degree,  it  is  expressly 
declared  by  Magna  Charta,  that  excessive  fines  ought  not  to  be 
depianded,  (/)  and  such  only  ought,  therefore,  to  be  imposed,  as 
the  circumstances  of  the  party  will  ^sustain.    And  by  tne  Bill  of 
Rights  all  excessive  fines,  as  well  as  cruel  punishments' are  declar* 
ed  illegal,  (g)    All  fines  and  amerciaments  belong  of  right  to  his 
majesty,  (h)    The  difference  between  these  two  penalties  is,  that 
the  latter,  though  ordered  by  the  court,  is  affeerea  or  fixed  by  the 
jury,  but  the  former  is  determined  on  by  the  judges  and  forms  a 
partof  their  sentence,  (t)     It  seems  that  whenever  fine  and  ran- 
som are  mentioned  in  a  statute,  the  latter  imports  a  sum  three 
times  the  amount  of  the  former,  (k)    When  an  act  of  Parliament 
directs  a  fine  at  the  will  of  the  king,  this  is  always  understood  to 
mean  at  the  discretion  of  the  judges,  and  they  fix  it  at  their  plea- 
sure within  constitutional  boundaries.  (I)    But  where  a  statute 
specifies  the  sum  to  be  forfeited,  the  court  have  no  power  to  miti- 
gate it  after  conviction,  (m)     Nor  have  the  King's  Bench,  in  any 
case,  authority  to  lessen  a  fine  imposed  by  an  inferior  tribunal; 
but,  in  both  Unese  cases,  redress  may  be  obtained;  in  the  former 
case  in  the  court  of  Exchequer,  (n)  and  in  the  latter  by  petition  to 
the  lords  of  the  Treasury,  (o)  Though  we  have  seen  that  the*  de-   [^810] 


(«)  3  Inst.  91.    Fost.  321.    1  Hale,  CfJ  9  Hen.  HI.  c  14. 

432.    2  Hale,  57.    Burn,  J.  Gaol  Sc  (^)  1 W.  &  M.  seas.  2.  c.  2.  s.  11. 

Gaoler,  VH.  (A)  3  Salk  32. 

(a)  1  Hale,    601.    Dalt.    c.   170.  (i)  8  Co.  40.    3  Salk.  33. 

Burn,  J.  Gaol  h  Gaoler,  Vll.  (h)    S  Dyer,  232.  a.    3  Salk.  33. 

(b)  1  Hale,  496.    Bum,  J.  Gaol  &  4  Bla.  Com.  380.  ace.    Co.  Lit.  127. 
Gaoler,  VH.  cont. 

(c)  Fost.  321.    Bum,  J.  Gaol  &  (/)  3  Salk.  53.    4  Inst.  71. 
Gaoler.  VII.  (tn)  3  Salk.  33- 

(a)  See  11  Harg.  St.  Tp.  292.  (n)  3  Salk.  33. 

(tf)3  Salk.  32.  ante  711.  as  to  im-  (o)  8  T.  R.618.  d.  (d.) 
policy  of  punisliment  by  fine. 
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Of  Punish- 
ments col< 
lateral  to 
the  sen- 
tence. 


fendant  may  be  fined  in  his  absence,  (p)  he  cannot  move  Ae 
court  to  mitigate  it,  unless  he  appear  in  person,  {q)  When  a  mar- 
ried  woman  is  convicted  of  a  misdemeanour,  some  other  poniiiH 
ment  will  be  imposed  in  lieu  of  a  fine,  because,  in  coatemplatiN 
of  law,  she  can  have  nothing  with  which  she  may  pajiL(r) 
Though  the  fine  of  right  belongs  to  the  crown,  the  coart  of  Kii^i 
Bench,  having  the  king's  privy  seal  for  that  purpose,  majgirei 
third  of  it  to  the  prosecutor,  in  satisfaction  of  the  injuries  heb 
sustained  from  the  defendant  (5)  And  it  is  said  to  be  the  codM 
practice  of  that  court  to  intimate  a  design  of  mitigating  the  fine  to 
the  king,  if  the  offender  will  pay  the  prosecutor's  costs,  and  nib 
satisfaction  for  his  damages,  {t)  In  the  case  of  indictmeDto  iv 
suffering  highways  to  continue  in  bad  repair,  the  right  of  tk 
crown  to  the  fine,  which  in  these  cases  is  the  usual  puoisbmeolii 
entirely  taken  away,  and  instead  of  being  returned  into  the  h- 
chequer,  is  to  be  applied  to  the  amendment  of  the  evil  for  wliick 
the  prosecution  was  instituted,  (u)  And  though  the  road  be  prt 
in  repair,  the  court  will  not  accede  to  a  motion  of  a  defeoihit 
bound  to  repair  ratione  tenune,  to  set  a  nominal  fine,  until  he  l» 
paid  the  costs  of  the  prosecution*  {w)  Though,  where  a  parishla 
been  indicted,  such  a  motion  is,  of  course,  without  payment  of  tie 
costs,  (x)  But  where  the  prosecutor  is  entitled  to  costs,  thec(at 
will  not  allow  him  to  move  in  aggravation  of  the  fine,  afler  tii^ 
have  been  taxed  by  the  master^  unless  he  will  abandon  the  tan- 
ti6h.(y) 

If  the  defendant  will  not  pay  the  fine  a  capias  pro  fine  maf  bt 
awarded,  {z)  A  levari  facias  may  also  be  issued  afler  Goiitidioi 
of  an  indictment  for  not  repairing,  (a)  If  the  kingiswiUiogto 
remit  the  fine,  the  Attorney-general  must  acknowledge  satisbt- 
tion  by  an  entry  to  that  effect  on  the  record;  (6)  but  it  sbooU 
seem  that  the  defendant  is  not  entitled  to  his  discharge  from  ia* 
prisonment  in  respect  of  such  fine,  on  the  ground  of  bis  beiogu 
insolvent  debtor,  as  it  is  not  a  debt,  but  a  punishment  for  1 
crime,  (c) 

Besides  these  punishments  there  are  others  which  may  iocideit- 
ally  flow  from  the  sentence  to  particular  individuals.  Thus  id  li- 
torney  convicted  of  a  clergyable  felony  will  be  struck  off  thcrolb, 
though  the  conviction  was  five  years  before,  and  bis  subsequent 
conduct  unimpeachable,  not  so  much  to  punish  him,  as  to  keep 


(p)  Ante,  695,  6. 

(9)  1  Vent,  209,  210.    3  Salk.  53. 

(r)  R.  T.  H.  279. 

(9)  1  Keb.  487.  Hawk.  b.  2.  c.  25. 
8.  3.    Bac  Abr.  Indictment,  A. 

(/)  Hawk.  b.  2.  c.  25.  s.  3.  Bac. 
Abr.  Indictment,  A. 

(«)  13  Geo.  HI.  c.  78.  s.  47.  1  Bla. 
B.602. 

(w)  1  Bla.  Rep.  602. 


ix)  1  Bla.  R.  295. 

(y)2Ld.Raym.854.   iSiIk^J. 

(2)  1  Salk.  56. 

(a)  Com.  D.  Execution. 

(A)  Bunb.  40.  Trcm.  P.  CJ^ 
see  form  of  entry  of  »t'**!!!' 
Trem.  P.  C.  303.  4  Harg.  St  Tr.7W. 

(c)  2  M.  &  S.  201.  ac.  4  Baff. 
2142.    13  East,  190. 
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free  from  reproach  the  profession  of  which  he  vwas  a  member,  (d) 
And  if  an  attorney  practise  after  he  has  been  convicted  of  forgery, 
perjury,  subornation  of  perjury,  or  common  barratry,  he  is  liable  to 
be  transported  by  order  of  a  judge,  upon  a  summary  application, 
without  the  intervention  of  a  jury,  (e)  On  the  same  principle,  a 
spiritual  person  convicted  of  manslaughter  at  common  law,  may  be 
libelled  against  in  the  spiritual  court,  in  order  to  a  deprivation, 
notwithstanding  the  allowance  of  his  clergy.  (/)  A  member  of 
Parliament  convicted  of  an  infamous  crime,  may  be  expelled  the 
House  of  Commons,  and  degraded  from  the  honours  of  knighthood, 
though  it  seems  his  constituents  may  re-elect  him  as  their  repre- 
sentative if  they  think  proper,  (g) 

In  general,  the  sentence  of  the  law  will  be  no  protection*  to  the  Detaining 
convict  against  any  civil  action  to  which  he  may  be  liable.  (A)  He  in  civil  ac- 
cannot,  indeed,  be  charged  with  a  declaration,  or  in  execution,  ^'r^oia-i 
without  leave  of  the  court  in  whose  custody  he  remains,  in  term  ^  ■' 
time,  or  of  a  judge  in  vacation,  (t)  And  as  the  court  of  Common 
Pleas  cannot  change  the  custody,  they  will  not  grant  a  habeas  cor- 
pus, to  bring  up  a  prisoner  in  jail,  on  behalf  of  the  crown,  in  order  to 
charge  him  with  a  declaration  at  the  suit  of  one  of  his  creditors,  {k) 
But,  in  general,  leave  will  be  granted,  on  motion,  by  the  court  of 
King's  Bench,  to  charge  a  defendant  in  the  custody  of  the  marshal, 
with  a  suit,  even  though  under  sentence  of  death  for  felony  or  trea- 
son, (l)  The  right  of  the  king  cannot,  it  is  true,  be  defeated  by 
such  permission;  for  he  may  still  command  execution  to  be  done 
on  his  body,  (m)  and  if  a  pardon  be  actually  granted  to  him  under 
the  great  seal,  on  condition  of  transportation,  the  court  will  not 
permit  the  intention  of  the  crown  to  be  defeated,  by  allowing  cre- 
ditors to  throw  an  obstacle  in  the  way  of  his  departure,  but  will 
make  it  a  part  of  the  rule,  that  the  defendant's  person  shall  not  be 
taken  in  execution,  (n)  There  is,  indeed,  a  distinction  taken  be- 
tween a  pardon  actually  obtained,  and  a  mere  promise  to  grant 
one;  for,  in  the  latter  case,  the  court  will  not  interfere  to  discbarge 
the  prisoner,  (o)  And,  in  no  case,  can  any  court  order  a  prisoner 
in  the  House  of  Correction,  or  any  other  custody,  except  its  own, 
to  be  brought  up  by  habeas  corpus  ad  respondendum,  for  the  pur- 
pose of  being  charged  with  bailable  process.  So  that,  whilst  a 
party  is  in  such  confinement,  he  cannot  be  sued  otherwise*  than  by    [*813] 


(<0  Cowp.  829.  /Tidcl,  82.  1  Lev.  124^  146.    1  Salk.  354.    Post 

(e)  12  Geo.  1.  c.  29.  8. 4.    Tidd,  82.  62.    ISdd,  400,  1.      . 

r/J  Cro.  J.  430.  (A?)  2  N.  R.  245. 

{S)  Lord  Cocbrane's  case,  Journals         (/)  Post.  62, 3.    1  Wils.  217.  1  Bla. 

of  House  of  Commons,  1814.  Rep.  30.     R.  T.  H.  190. 

(A)  2  Stra.  873.    Post.  61.     1  Bla. .        (m)  Post.  62,  3. 
Rep.  30.    q  Anders.  38,  40.    2  Ld.         (n)  2  Salk.  500.    7  Mod.  153.    2 

Raym.  1572.     1  Wils.  217.  Ld.  Raym.  1572, 848.    2  Stra.  848. 

(i)  Sip  Tho.  Raym.  58.    1  Sid.  90.         (o)  Post.  62.    1  Bla.  Rep.  30. 
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issuing  process,  and  entering  continuances  on  the  roll,  in  order  l« 
prevent  the  operation  of  the  statute  of  limitatioDs.  (p) 

When  a  criminat  has  given  bail  to  a  civil  action,  (q)  who  ire 
anxious  to  discharge  themselves  from  further  liabilitj,  they  mj 
sue  out  a  habeas  corpus  eum  causl,  on  the  crown  side,  (r)  tobrii; 
up  the  defendant  before  the  court  of  King's  Bench,  who  wiH  r- 
mand  him  to  his  former  custody,  and  enter  an  dODeretor  oilk 
bail  piece,  as  to  his  sureties,  (s)  But  the  bail  must  jasdfrbetiR 
the  writ  will  be  granted  them,  (t)  And  it  may  be  refoied,  if tk 
defendant  is  actually  on  board  of  ship  to  be  transported  to  w 
foreign  plantations,  (u)  but,  in  such  a  case,  the  coort  will  nk- 
times  permit  an  exoneretur  to  be  entered  without  bringiDg  op  Ik 
convict,  (lo)  Where  the  prisoner  is  brought  up  in  person  the ctirt 
will,  in  general,  remand  him  immediately  to  the  custody  ioirU 
he  was  previously  confined;  (x)  but,  if  he  be  only  in  prison,  obi 
charge  of  felony,  they  may  commit  him  to  Newgate,  on  the  aea- 
sation  which  is^  preferred  against  him.  (y) 
Entries  of  It  is  the  regular  practice  of  every  keeper  of  a  public  prin,  li 
dischai-ge,  ^^ur  the  discharge  of  each  individual  in  his  custody  whei  In 
^'  sentence  expires,  or  he  otherwise  obtains  his  freedom.  (2)  ^ 

these  entries,  until  they  are  falsified,  are  admissible  eridaKctB 
prove  the  time  when  the  imprisonment  ended,  (a) 

Where  the  crown  is  willing  to  remit  any  partof  theposiskiial, 
or  entirely  to  excuse  a  fine,  an  entry  of  satisfaction  is  mdeci 
f*8141  the  record  by  the  attorney-general,  (fc)*  Or  if  in  thccooDtiyk 
issues  his  warrant  for  the  clerk  of  assize,  to  acknowledge  satis- 
faction on  the  roll,  which  operates  as  an  entire  discbarge  to  Ik 
party  convicted,  (c) 


(p)  9  East,  154. 

(9)  9  Bast,  156. 

(r)  Ante,  133.  u  to  this  writ.  Rule 
to  sliow  cause,  7  T.  R.  236. 

(«)  3  Sira.  12ir.  9  East,  155.  n.  c. 
7T.U.226.    Tidd,405. 276. 

(0  7T.R.226. 

(n)  4  Burr.  2034. 

(»)  6  T.  R.  247.    Ti Jd,  276, 405. 


(x)  2  Stra.  1217.    9  EMt,  I55.i 
c.    Tidd,405. 
»  7  T.  B.  227. 
<)  1  Leach.  390, 1,  X 
a)  1  Leach,  392.  ^ 

,^4)Bnnb.40.    4Harg.8t.Tr^ 
ante,  733.    See  foim.  4  Hug.  %  n 
760.    Trcm.  P.  C.  303. 
(c)  Bunb.  49. 
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OP  THE  PROCEEDINGS  AFTER  EXECUTION.  VIZ. : 
CERTIFICATES  OF  CONVICTION,  &c,  ESTREATS— 
RESTITUTION  OF  STOLEN  GOODS— REWARDS- 
IMMUNITIES— COSTS— FEES— ATTORNEY'S  BILL 
—AND  REMEDIES  FOR  MALICIOUS  PROSECU- 
TION. 


In*  order  to  prevent  any  second  conviction  for  tbe  same  offence,  or  Of  cettifi- 
the  improper  allowance  of  clergy  more  than  once  to  the  same  pet-  ^^^*»  ^ 
son,  the  34  8lS6  Hen.  VIII.  c.  14.  s.  2.  (o)  directs  the  clerks  of  anS'Stow"* 
the  peace,  of  the  crown,  and  of  assize,  on  the  outlawry,  convic-  ance  of 
tion,  or  attainder  of  any  criminal  of  felony  in  their  respective  ^^^^^sy*  ^f • 
courts,  to  certify  a  transcript,  in  a  few  words,  of  the  effect  of  the    [''^^l^J 
indictment,  outlawry,  or  conviction,  with  the  time  and  place  where 
the  outlawry  or  conviction  occurred,  into  the  King's  Bench  as  the 
supreme  court  of  criminal  jurisdiction,  where  the  clerk  of  the  crown 
is,  without  reward,  to  receive  them.     It  also  directed  the  latter 
officer,  in  whose  custodv  these  records  were  thus  deposited,  on  the 
application  of  any*^  justice  of  gaol  delivery  or  of  the  peace  through-   r*8161 
out  the  realm,  to  certify  the  names  of  the  parties  convicted,  togetiber 
with  the  nature  of  the  offence  of  which  they  were  found  guilty.  (6) 
And  when  by  the  3  W.  &  M.  c.  9,  the  benefit  of  clei^  was  taken 
away  from  several  descriptions  of  offences,  it  was  enacted  (c)  that 
when  any  convict  is  allowed  that  benefit,  the  clerk  of  the  crown, 
of  the  peace,  or  of  assize,  shall  at  the  request  of  the  prosecutor  or 
any  other  person  on  behalf  of  his  majesty,  briefly  certify  the  tenor 


(«)  Dyer,  253.  b.  (c)  S.  7. 

Crim.  Law.  vol.  i.  4  b 
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of  the  indictment,  coDviction,  and  allowance  of  the  benefit  of  tke 
statute,  which  shall  be  sufficient  evidence  that  the  offesder  is 
ousted  of  clergy  on  any  subsequent  prosecution  against  him.  (d) 
Of  estreats.  After  the  sessions  or  assize  are  concluded,  it  becomes  the  (kitj 
.  of  the  clerks  to  make  out  a  proper  tArtak  or  list  of  At  jo/rjcim 
incurred,  and  the  fint$  inflicted  while  the  court  were  siulog.  (ej 
Bj  the  7  Hen.  IV.  c.  3.  the  judges  or  justices  before  whom  Ae 
fines  and  amerciaments  are  made,  are  directed  to  cbarp  the 
clerks  by  their  oaths  to  be  made;  they  make  out  these  docQffleiib 
distinctly,  by  express  words  of  the  cause  of  the  loss,  oftbe  term  of 
the  year,  and  the  parties  who  have  incurred  the  pecuniary  peoah. 
In  pursuance  of  tne  same  design,  the  22  &  23  Car.  II.  c  22.17 
and  8.  provides,  that  all  clerks  of  the  peace  and  town  derb  sbll 
deliver  to  the  sheriff  within  twenty  days  after  the  29tb  SepfenlKr 
in  every  year,  a  perfect  estreat  or  schedule  of  all  fines,  issoes, 
amerciaments,  and  other  forfeitures  whatsoever,  forfeited  in  asj 
sessions  before  Michaelmas,  under  the  penalty  of  50L,  half  to  be 
paid  to  the  king,  and  half  to  the  informer.  And  thej'arecoi- 
peiled  under  a  similar  penalty,  on  or  before  the  second  Monday 
after  the  Morrow  of  All  Souls,  to  deliver  into  the  court  of  Exe^ 
[*81T]  quer,  a*  duplicate  certificate  and  estreat  of  the  estreats  and  xk- 
dules  thus  delivered  to  the  sheriff.  On  this  occasion,  thejareto 
make  oath  that  they  have  carefully  examined  the  matters  coDtaiaeil 
in  the  estreat,  and  ttiat  to  the  best  of  their  knowledge,  thejbavedilj 
inserted  every  forfeiture.  (/)  If  it  be  discovered  that  iheybw 
withheld  or  miscertified  any  part  of  the  forfeitures,  they  are  to  for- 
feit treble,  to  lose  their  post,  and  to  be  rendered  incapable  of  kM- 
ing  any  office  in  the  revenue,  (g) 
Restitution  As  we  have  now  brought  the  prosecution  to  a  termioitioD,  it 
of  proper-  will  bc  proper  to  examine  to  what  the  prosecutor  is  entitled  In  cue 
ty  stolen,  ^f  ^  conviction,  and  what  are  his  liabilities  upon  an  acqoitti 
And  the  first  benefit  to  which  he  is  entitled  is,  to  the  restitutioo  oi 
his  goods  after  a  conviction  of  theft  or  robbery.  At  the  codmmii 
law,  this  was  always  the  consequence,  and  most  frequeotij  tk 
object  of  an  appeal,  {h)  But,  at  the  common  law,  there  tm^ 
no  restitution  of  goods  upon  an  indictment,  because  that  mode  of 
prosecution  is  nominally  instituted  by  the  crown  for  the  pablic  ao- 


(d)  S.  7.  ante,  667.  to.  690.  as  to  be-  liams,  J.  Estreat,  post.  last  wl 

nem  of  clergy.  C^)  22  &  23  Car.  U.  c.  22.i5'» 

(je)  \ViHiam8»  J.  Estreat.  Bum,  J.  3  Geo.  I.  e.  15.  s.  13.            , 

Estreat.    See  form.  Burn,  J. Estreat.  (A)  1  Hale,  538.    Com.  Dij  J*" 

Williams,  J.  Estreat,  post,  last  vol.  tices,  A.    4  Bla.  Com.  362.  BuHi' 

CfJ  4  &  5  W.  &  M.  c.  24.  s.  5.  See  Restitution  of  stolen  goodfc 
form  of  oath.  Bum,  J.  Estreat.    WU- 

•  As  to  this  subject  in  general,  see  1  Hale,  538.  to  547.  Com.  H-^^^ 
A.  4  Bla.  Com.  362.  to  364.  Bum,  J.  BcstituUon  of  stolen  goods.  WUlii»^ 
J. Felony,  VH. 
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vantage;  and,  therefore,  in  order  to  favour  the  party  injured  in 
bringing  his  appeal,  no  indictment^ was  usually  preferred  against 
the  offender  till  after  the  time  had  passed  in  which  an  appeal  might 
be  commenced  against  him.  (i)  But  as  it  was,  at  length,  consi- 
dered that  the  party  who  prosecutes  for  the  injury  done  to  the 
public,  deserves  fully  as  much  compensation  as  he  who  institutes 
an  appeal,  restitution  of  goods  was  given  on  the  conviction*'  of  a 
party  indicted.  To  this  end,  the*  statute  21  Hen.  VIII.  c.  11.  [*818] 
enacts,  that  if  any  felon  robs  or  steals  money  or  any  other  property, 
and  is  afterwards  found  guilty  or  otherwise  attainted  of  the  crime, 
in  consequence  of  evidence  given  by  the  party  injured,  or  by  any 
other  person  by  his  procurement,  the  owner  shall  be  restored  to  his 
property,  and  a  writ  of  restitution  may  be  awarded  by  the  justices. 
The  construction  of  this  act  being,  in  a  great  degree,  conformable 
to  the  law  of  appeals  of  robbery,  the  latter  proceeding  h^  fallen 
into  total  disuse,  (fc)  It  seems,  therefore,  that  if  the  prosecutor  has 
been  guilty  of  any  gross  neglect  in  his  duty  to  the  public,  in  bring- 
ing the  offender  to  justice,  he  will  not  be  entitled  to  the  benefit  of 
this  statute,  for  it  was  only  by  prompt  and  vigorous  exertion,  that 
he  could  obtain  his  goods  on  an  appeal.  (I)  It  is  not,  however,  ne- 
cessary that  he  should  take  the  robber  on  fresh  suit,  but  it  will  be 
sufficient  if  he  used  his  endeavour,  and  if  the  caption  be  after- 
wards made  by  the  sheriff  or  other  officer,  and  he  immediately  in- 
stitute proceedings,  he  will  be  entitled  to  the  remedy,  (m)  So  if 
after  the  prosecution  is  commenced,  and  before  trial,  the  offender 
dies,  or  breaks  prison,  or  if  he  stands  mute,  challenges  more  than 
the  number  he  is  allowed,  without  assigning  a  reason,  or  is  ad- 
mitted to  the  benefit  of  clergy,  the  right  of  the  party  injured  will 
not  be  subverted,  (n)  Nor  is  it  only  when  heUmself  is  person- 
ally robbed,  that  he  has  a  right  to  demand  restiti^tion.  If  the 
property  has  been  taken  from  a  servant,  and  the  latter  by  the  pro- 
curement of  his  master,  gives  evidence  on  which  the  offender  is 
ecfnvicted,  the  owner  will  regain  his  property,  (o)  So  if  the  rob- 
bery was  committed  on  an  individual  who  is  since  deceased,, 
and*  the  criminal  is  brought  to  justice  by  the  exertions  of  the  [*819] 
personal  representative,  he  will  receive  it  as  the  party  himself 
ivould  if  living,  because  this  statute  is  to  receive  a  beneficial  con- 
struction, (p)  But  this  act  extends  only  to  the  "case  of  felony,  and 
therefore,  if  goods  be  taken  by  a  mere  fraud,  the  court  have  no 


(«)  3  Inst.  342.    4  Bla.  Com.  363.  (n)  1  Hale,  540.    Burn,  J.  Restttu- 

(k)  4  Bla.  Com.  363.  lion  of  stolen  goods. 

(0  1  Hale»  540.    Hawk.  b.  2.c.  23.  (o)  1  Hale,  540.  Staunf.  167.    Com. 

s.  56.  Williams,  J.  Felony,  IX.    Burn,  Dig.  Justices,  A.    Burn,  J.  Restitu- 

J.  Restitution  of  stolen  goods.  tion  of  stolen  gfoods. 

(m)  1  Hale,  540.    Com  Di^.  Jus-  (p)  3  Inst.  243.  1  Hale,  542.  Barn, 

tices,  A.     Burn,  J.   Restitution  of  J.  Restitution  of  stolen  gOods. 
stolen  goods. 


564 


MKSTtTDnOK  OF  PftOPERTT  STOUCll. 


[•820] 


power  to  award  restitation,  nor  baa  the  owner  any  ri^  lo 
them  from  a  bona  fide  possessor,  (q) 

As  to  what  goods  the  owner  maj  recover,  it  seeaw  that  if  the 
felon  waive  them  in  his  flidit,  on  being  pursued,  thej  will  berot 
vested  in  the  Lord  of  the  Franchise;  but  the  proper^  of  Ae  pai^ 
robbed  is  rather  suspended  than  dei^jed,  lor  after  having  per- 
formed  hb  dutj  in  bringing  the  offender  to  justice,  be  will 
be  at  liberty  to  claim  them,  (r)  And  if  the  thii^  slolcfl 
been  converted  into  money,  tbe  owner  may  have  the  piodsce  in- 
stead of  the  specific  chattel,  for  tbe  case,  though  not  widiin  the 
words,  is  clearly  within  the  equity  of  the  statute,  (s)  And,  it  teeiK 
to  be  tbe  stronger  opinion,  though  it  was  formerly  a  mattu'  of  dis- 
pute, that  if  the  goods  stolen  have  been  c^nly  sold  in 
overt,  the  owner  may  have  them  restored  even  firom  an 
purchaser,  (t)  And  though  this  may  seem  hard  upon  the  buyer, 
who  has  given  value  for  them,  it  should  be  remembered  that  either 
be  or  the  original  owner  must  suffer,  and  that  the  forager  has  done 
a  meritorious  act  in  bringing  an  offender  to  justice,  whereas  the 
merit  of  tbe  latter  is  only  negative  in  having  been  guilty  of  10 
unfair  transaction.*  (u)  The  maxim,  therefore,  ^^  spoliataa  dciwt 
ante  omnia  restitui,*^  is  founded  on  a  principle  of  equity.  Bat 
this  rule  cannot  be  extended  so  as  to  aflfect  any  intermediate  pss- 
sessors  of  tbe  property  who  have  sold  it  before  conviction;  and  the 
owner  cannot  maintain  trover  against  them,  even  though  be  gsft 
them  notice  that  it  was  stolen  while  it  remained  in  tlmr  posses- 
sion, (w)  And  the  prosecutor  can  never  recover  any  other  thin^ 
than  those  stated  in  the  indictment;  but  any^otbers  wUi^  migM 
have  been  stolen  will  be  forfeited  to  his  majesty,  (x) 

Tbe  justices  of  gaol  delivery  are,  by  tbe  statute  21  Hen.  YIII.  c 
11.  directed  to  aw^rd  a  writ  of  restitution  to  the  owner  as  soon  as 
the  felon  is  convicted.  But  it  is  said,  that  no  such  writ  has  for 
upwards  of  two  hundred  years  been  issued;  but  tbe  constant  prac- 
tice is  for  the  judges  or  justices,  without  any  precept,  to  order  tbe 
goods  brought  into  court  to  be  restored  to  the  parties  indicting,  (y) 
And,  afler  the  conviction  of  the  offender,-  tbe  proprietor  may  take 
his  goods  wherever  he  can  find  tBem,  so  that  it  be  effected  without 
any  breach  of  the  peace,  because  be  satisfied  public  justice,  and  is 


(g)  5  T.  R.  175.  2  Leach,  585.  2 
East,  P.  C.  789,  839.  Com.  DiK^  Mar- 
ket, B.  Burn,  J.  Restitution  of  stolen 
ffoods. 

(r)  '5  Co.  109.   Kel.  49.     1  Hale, 

541.  Hawk.  b.  3.  c.  2-3.8.49.  Com. 
Dig.  Justices,  A.  Burn,  J.  Restitution 
of  stolen  goods. 

(»)  Noy,  128.    Loft.  88.    1  Hale, 

542.  Burn,  J.  Restitution  of  stolen 
goods,  Williams,  J.  Felony,  VIII. 

(/)  Kel.  48,  35.  1  Hale,  542,  3,  4. 
Hawk.  b.  2.  c.  23.  s.  54.    4  Bla.  Com. 


363.  Com.  Dig.  Justices,  A.  M.  Mtr- 
ket,  E.  Bum,  J.  Restitution  of  stolen 
goods.    Williams,  J.  Felony,  VIII. 

(u)4Bla.  Com.363. 

(70)  2  T.  R.  750.  2  Leach,  586.  n. 
(a.)  Burn,  J.  Restitution  of  stoles 
goods.    W^illiaros,  J.  Felony,  VIII. 

(x)  5  Co.  1 10.  Kel.  49.  1  Hale, 
545.  Com.  Dig.  Justices,  A.  Bum,  J. 
Restitution  of  stolen  goods. 

(y)  Loft.  88.  4  Bla.  Com.  363. 
WilLams,  J.  Felony,  VIU. 
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entitled  to  a  writ  of  restitutioD  whenever  he  thinks  fit  to  demand 
it.  (z)  And  if  the  felon  be  pardoned  after  conviction  and  allowed 
the  benefit  of  clergy,  or  even  if  he  be  bona  fide  acquitted,  the 
owner  may  bring  an  action  against  him  in  trespass  or  trover  to  re- 
cover damages,  for  the  civil  right  was  Mi  merged  in  the  public  in« 
jury,  but  only  suspended  till  the  prosecution  was  concluded,  (a) 
Bat  no  action  lies  before  prosecution,  because,  if  this  were  allowed, 
the  inducement  to  punish  offenders  would,  in  a  great  degree,  be*  [^^IJ 
removed,  and  parties  would  seek  their  own  immediate  advantage, 
rather  than  the  security  of  the  public,  (fr)  Nor  can  the  goods  be 
taken  again,  though  the  original  owner  find  them,  for  the  same 
reason  applies;  and  if  it  is  done  with  intention  to  compound 
tbe  offence,  it  will  amount  to  theft  bote,  and  the  party  will  be 
punishable  by  imprisonment  and  fine,  (c)  There  is  indeed,  a  kind 
of  statutable^ezception  to  this  rule,  by  31  Eliz.  c.  12.  which  pro- 
vides that  if  horses  are  stolen  and  sold  in  market  oviert,  the  owner 
may  claim  them  within  six  months,  and  on  paying  the  buyer  the 
price  for  which  he  purchased  them,  mav  obtain  them  again  without 
instituting  a  prosecution  against  the  offender;  (d)  and  this  statute 
as  well  as  the  2  P.  &  M.  c.  7.  contains  several  regulations  as  to  the 
sale  of  horses,  in  particular  in  market  overt,  which  if  not  observed, 
render  the  sale  wnolly  inoperative;  and  the  original  owner  may  sue 
the  party  who  withholds  the  horse,  though  he  has  neglected  to 
prosecute,  (e) 

It  seems  that  if  goods  are  restored  in  consequence  of  an  erro<- 
neous  conviction,  and  the  judgment  be  reversed,  a  restitution  was 
formerly  awarded.  (/) 

The  other  rewards  of  the  prosecutor  on  convicting  an  ofiender  Rewards 
are,  pecuniary  gratuities — immunities  and  Exemptions  from  duty —  *"*?  immu- 
and  pardon,  to  accomplices  who  bring  their  associates  to  justice.      "*  *^''  ^^^ 

Pecumary  rewards  are  given  to  those  who  are  the  means  of  con- 
victing offenders  by  a  variety  of  statutes.  In  the  case  of  coining, 
wherever  the  offence  amounts  to  high  treason,  any  one  causing  an 
offender  to  be  convicted  shalP  receive  ig40,  and  if  it  be  only  a  [*822] 
coiner  of  copper  money,  i£10.  {h)  For  convicting  a  highwayman, 
the  meritorious  individual  i^  to  receive  >g40  from  the  public,  which, 
if  he  is  killed  in  the  attempt  to  apprehend  him  is  to  be  paid  to  his 

(e)  1  Hale,  546.    4  Bla.  Com.  363.  (c)  1  Hale,  546.   4  Bla.  Com.  363. 

Williams,  J.  Felony,  VUI.  Bum,  J.  Restitution  of  stolen  g^oods. 

(a)  12  East,  409.  Lofl.  88.  1  Hale,  (</)  2  Bla.  Com.  450,  1.  Com.  Dig. 
546.    Bac.  Ab.  Trespass,  E.  2.    l*vo-  Market,  E. 

yer,  D.    4  Bla.  Com. 363.     Williams,  (e)  Id.  ibid. 

3.  Felony,  VHI.  (/)  Cro.  Jac.  151.    Cro.  Eliz.  490. 

(b)  1  Hale,  546,  7.  Noy,  82.  4  (A)  6  &  7  W.  lU.  c.  17.  s.  9.  15 
Bla.  Com.  363.    Williams,  J.  Felony,  Geo.  II.  c.  28.  s.  7. 

VIII. 

(^)  As  to  this  subject  in  general,  see  Hawk.  b.  2.  c.  12.  s.  21  to  38.  4 
Bla.  Com.  294,  5.  Burn,  J.  Felon v^  ly.  Williams,  J.  Felony,  IX.  Cro. 
C.  C. 
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executors,  to  be  disembursed  by  the  sheriff  of  the  county;  beadcs 
the  horse,  furniture,  arms  and  money  taken  from  the  person  of  the 
robber,  with  a  reservation  of  the  right  of  any  one  from  whom  thej 
may  have  been  stolen;  (t)  to  which  the  8  Geo.  li.  c.  16.  saperadds 
^10,  to  be  paid  by  the  hundred  whom  the  apprehension  has  se- 
cured from  liability  to  an  action.  By  the  5  Anne,  c.  31.  s.  I. 
any  persons  apprehending  a  burglar,  or  a  criminal  breaking  into 
a  house  in  the  day  time,  are  to  receive  |£40,  besides  any  immu- 
nity granted  them  by  another  statute;  and,  if  they  are  killed  in  the 
attempt,  their  personal  representatives  will  be  entitled  to  receive 
it.  (fe)  By  6  Geo.  I.  c.  23»  persons  discovering,  apprebendii^ 
and  prosecuting  to  conviction  any  one  taking  a  reward  for  assist- 
ing others  to  recover  stolen  goods,  contrary  to  its  provisions  aie 
entitled  to  i£40.  By  statute  14  Geo.  II.  c.  6.  explained  b^  la 
Greo.  II.  c.  34,  any  person  apprehending  and  prosecuting  to  con- 
viction such  as  steal  any  sheep  or  other  cattle  specified  in  the 
latter  act,  may  receive  a  reward  of  101.  So  by  16  Geo.  II.  c. 
15.;  8  Geo.  III.  c.  15.;  and  24  Geo.  III.  sess.  2.  c.  56.  s.  13. 
relating  to  transportation,  any  person  discovering,  apprehending, 
and  convicting  an  offender  sentenced  to  that  puniahnient  at  larg? 
before  the  expiration  of  his  term,  is  entitled  to  receive  ^§30.  The 
6  Geo.  I.  c.  21.  s.  37.  provides,  that  any  one  who  within  three 
months  after  the  commission  of  the  offences  against  the  custoiDs 
therein  mentioned,  shall  discover  the  offender  to  the  commission- 
ers, and  ultimately  procure  his  conviction,  shall  be  paid  40L  orer 
[^23]  and  above  any  sum  he  may  be  entitled  to  claim*  on  account  of  the 
goods  he  may  seize  from  those  whom  he  is  the  means  of  convictii^. 
And  the  9  Geo.  II.  c.  35.  s.  11.  for  apprehending  smugglers  who 
resist  custom-house  officers  in  the  execution  of  their  duty  with  vio- 
lence gives  501.  to  the  informer  on  conviction,  or  to  the  executors 
of  the  party  killed,  in  attempting  to  take  them.  And  the  19  Gieo. 
II.  c.  24.  s.  6.  gives  to  the  personal  representatives  of  any  party 
killed  on  such  an  occasion  100{.,  to  be  recovered  by  action  of  debt 
against  the  inhabitants  of  the  county  where  the  fact  was  commit- 
ted. (/)  Upon  the  same  principle,  the  Black  Act,  9  Geo.  I.  e. 
22.  s.  12.  provides,  that  if  any  person  who  shall  apprehend  or  eaose 
to  be  convicted  a  party  offending  against  its  provisions,  shall  be 
wounded  so  as  to  lose  an  eye  or  the  use  of  any  limb,  in  the  at- 
tempt to  arres^  him,  shall  receive  501,;  and  if  he  die  in  the  struggle, 
bis  executors  shall  obtain  a  similarreward. 
Exemp-  The  next  description  of  recompense  consists  in  an  exemptionfrom 
tion  from  offices  of  a  burthensome  and  disagreeable  kind.  Thus  by  the  10  & 
1!  W.  &  M.  c.  23.  any  person  apprehending  and  convicting  a 
felon  guilty  of  burglary,  house-breaking,  horse-stealing,  or  private 
larceny,  to  the  amount  of  Ss.  from  any  shop,  warehouse,  coacfa- 

(0  4  &  5  W.  &  M.  c.  8.    6  Geo.  I.         (h)  S.  2. 
c.  23.  (0  12  East,  244. 
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lOUse  or  stable,  is  entitled  to  a  certificate  from  the  judge,  which 
fvill  exempt  him  from  all  parish  offices  id  the  parish  where  the 
Telony  was  committed,  (m)  And  before  it  is  ased  for  that  purpose, 
it  may  be  assigned  or  transferred  once,  and  the  purchaser  will  be 
entitled  to  the  same  exemptions  with  the  original  possessor,  (n) 
By  virtue  of  this  certificate  or  T)fbum  ticketj  as  it  is  sometimes 
denominated,  the  holder  is  exempted  from  serving  the  office  of 
collector  of  parish  rates  for  the  repair  of  the  roads,  and  not  only 
the  usual,  but  all  new  created  parish  offices,  (o)  So  that^  though  [^8S4] 
it  is  the  only  reward  given  to  those  who  detect  borse-stealers  or 
persons  stealing  to  the  value  of  5e.  in  a  dwelling-house,  it  is,  in 
many  parishes,  of  more  value  than  the  reward  of  402.  But  the 
Act  only  intended  to  exempt  the  proprietor  from  serving  offices, 
the  duties  of  which  were  actually  to  be  performed  within  the 
parish  or  ward  where  the  felony  was  committed,  and  not  any 
which  extend  beyond  its  boundaries;  and,  therefore,  it  will  not 
dispense  with  the  obligation  of  fulfilling  the  duty  of  constable  of  a 
manor  which  includes  the  parish  but  extends  beyond  it,  {p) 
though,  on  the  other  hand,  he  will  not  be  obliged  to  serve  any 
offic;e  to  which  he  may  be  appointed  for  any  township  or  place 
within^  though  not  coextensive  with  the  parish  in  which  the  felony 
was  committed,  (q) 

The  inducements  held  out  to  accomplices  to  disclose  the  guilt  of 
their  associates  have  already  been  considered,  in  the  chapter  re- 
specting pardon,  (r) 

With  respect  to  the  practical  mode  of  obtaining  these  rewards 
no  great  difficulty  seems  to  arise.  It  is  the  practice  after  the 
assizes  are  finished,  for  the  clerk  of  assize  to  make  out  all  certifi- 
cates of  convictions  for.  felony  required  by  statute,  and  to  attend 
the  judge  with  the  prosecutors,  and  the  several  claimants  to  settle 
the  reward;  at  the  same  time  be  makes  out  the  Tybufn  tidcets, 
which  are  signed  by  the  judge,  and  enrolled  in  the  office  of  the 
clerk  of  Assize.  {$)  The  acts  of  Parliament  which  give  the  pe- 
cuniary rewards,  in  general  direct  the  judges  to  grant  a  certificate 
to  the  prosecutor  of  the  defendant's  conviction  by  his  exertions. 
And,  it  is  expressly  provided  by  38  Geo.  HI.  c.  53.  s.  8.  &  51 
Geo.  III.  c.  too.  that  where  the  indictment  is,  by  virtue  of  that 
statute,  tried  in  the  county  adjoining  to  a  city  which  is  a  county 
of*  itself,  the  judges  shall  order  the  expenses  of  the  prosecution,  of  [*825] 
the  witnesses,  and  the  rewards  of  the  parties  indicting,  in  the  same 


(m)  7  East,  183.    3  Smith,  189.  (r)  Ante,  766.  &  see  4  Bla.  Com. 

Burn,  J.  Felony,  IV.    See  Form,  7  321.    4  &  5  W.  &  M.  c.  8.    6  &  7 

East^  175.    3  Smith,   189.  post,  last  W.  &  M.  c.  17.    5  Ann.  c.  31.  s.  4. 

vol  29  Geo.  II.  c.  30. 


n)  4  Bla.  Com.  295.  n.  (2.)  (»)  Cro.  C.  C.  9, 10.    7  East,  175. 

o)  Bum,  J.  Felony,  IV.  where  see  plea  of  this  certificate  en- 

)  2  Burr.  1182.    3  Smith,  190.  rolled. 
9)  7  F.ast,  174.    3  Smith,  182. 
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way  88  if  the  conviction  bad  taken  place  at  the  assizes  for  tbe% 
o^  town  corporate. 
orUiepro-  In  addition  to  these  indemnities,  there  are  some  cases,  inwindi 
sccutor's  tiie  prosecutor^s  costs  are  paid  by  the  directions  of  particalar  Kt* 
costs.  tales.  At  common  law,  indeed,  as  it  is  a  general  principle  (bt 
the  king  neither  pays  nor  receives  costs,  and  as  an  iDdictnenl, 
though  carried  on  by  an  individual,  is  always  considered  as  hs 
suit,  no  costs  are  payable,  whatever  may  be  the  event  of  the  pro- 
secution. (()  And,  therefore,  even  in  cases  where  the  costs  are 
afterwards  allowed,  throughout  the  whole  of  the  proceedings,  tk 
prosecutor  must  defray  his  own  expenses,  and  the  court  will  not 
allow  him  to  proceed  in  forma  pauperis,  unless  some  special  gnrand 
be  laid  for  the  application,  (u)  But  by  the  25  Gko.  II.  c  St. 
&.  1 1,  (w)  this  discouragement  to  the  prosecution  of  offenders  wis 
in  some  degree  removed.  By  that  statute,  it  was  enacted  that  it 
should  be  in  the  power  of  the  court,  before  whom  any  person  bil 
been  tried  and  convicted  for  grand  or  petit  larceny  or  anj  odier 
felony y  at  the  prayer  of  the  prosecutor,  to  order  the  treasurer  of  tk 
county  in  which  the  offence  was  committed  to  pay  his  reamuUe 
expenses,  and  to  make  a  further  allowance  for  his  loss  of  timeiod 
trouble.  The  order  for  this  purpose  was  to  be  made  out  ^  die 
clerk  of  assize  or  of  the  peace,  on  the  payment  of  one  shlDufi 
which  was  afterwards  reauced  to  sixpence,  (x)  On  the  sigh  rf 
[^26]  this  order,  the  money  was^  to  b^  paid  by  the  treasurer  and  aliowd 
to  him  in  the  statement  of  his  disbursements.  And  hy  the  W 
Geo.  III.  c.  19.  s.  T,  (y)  it  was  further  enacted  that  this  allow- 
ance by  order  shall  be  made  not  only  where  the  defendant  is  cos- 
victed  of  the  charge,  but  where  he  is  acquUted  after  a  boniUepio- 
secution  for  which  there  was  a  reasonable  foundation;  asd  the 
same  statute  {z)  authorizes  the  justices  at  quarter  sessions  to  nab 
and  alter  such  rules  as  to  the  costs  of  prosecutors  and  witnesses  n 
they  may  jhink  fit,  and  which  shall  be  strictly  observed.  And  the 
38  Geo.  III.  c.  52.  s.  8,  and  61  Geo.  III.  c.  100,  provide  that 
when  indictments  are  tried  in  the  adjoining  county  under  that  act, 
the  court  shall  make  the  same  orders  respecting  the  costs  and  ex- 
penses, as  if  the  indictment  had  been  preferred  within  ^j/uo^' 
tion  where  the  offence  was  committed. 

In  the  construction  of  these  statutes  it  has  been  holden  thatAdr 
provisions  extend  to  charge  inferior  districts  as  well  as  coooties 


(0  Hullock,  557.  (x)  18  Geo.  III.  c.  19.  fca  ^ 

(u)  3  Burr.  1308.     Com.  Dig.  For-  C.  C.  11  &  12.    Burn,  J. Fclooy,f- 

mi  pauperis.     Hullock,  228.  n.  b.  (y)  4  Bk. C.  363.    CraCaUS 

ante  as  to  fbmnl  pauperis.  12.    Burn,  J.  Felony*  T.              . 

M  Cro.  C.  C.  11,  &  12.    4  Bla.  C.  {«)  8.9.  6  T.  R.  237.  aec  fo»« 

361,  2.  rules,  6  T.  R.  237. 

*  As  to  costs  in  criminal  cases,  in  general,  see  HoBock  on  costs  601  to^' 
Bum,  J.  Felony,  I.  «t  Costs.  Williams,  J.  Felony,  VH.  &  Custi.  Cio.0.t. 
lly  12.    As  to  the  costs  upon  informations,  see  post. 
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which  raise  th^r  own  rates,  if  crimes  arise  within  their  limits,  and 
•re  punished  by  the  exertions  of  an  individual,  (a)  But  these  sta- 
tutes it  will  be  observed,  extend  to  felonies  onlj;  and,  therefore, 
in  general,  on  prosecutions  for  misdemeanaura^  the  prosecutor  can 
obtain  no  immediate  remedy  for  his  costs.  (6) 

The  reason  for  this  distinction  may  probably  be  that  the  public 
interest  is  more  powerfully  concerned  in  the  detection  of  felonies 
than  of  inferior  offences.  But  surely  there  are  some  kinds  of  oiis- 
demeanours,  as  uttering  base  coin,  obtaining  money  under  false 
pretences,  receiving  stolen  goods,  conspiracy,  and  penury,  in 
which  the  security  of  the  commonwealth  is  as  deeply  affected  as 
by  many  transgressions  which  are  capital,  (c)  In*  some  degree,  [^27] 
to  remedy  this  defect,  we  have  seen  that  the  court  of  Kmg's  Bench, 
having  the  king's  privy  seal  for  the  purpose,  may  give  the  prose- 
cutor a  third  part  of  the  fine;  or  they  may  intimate  to  the  defend- 
ant their  intention  to  mitigate  his  punishment  on  his  making  satis- 
faction to  the  prosecutor  for  his  expenses;  (d)  and,  therefore,  a  se- 
curity given  for  the  payment  of  costs  by  the  direction  of  the  quar- 
ter sessions,  though  expressly  in  mitigation  of  imprisonment,  was 
holden  valid,  (e)  And  the  statute  5  W.  &M.  c.  11.  s.  S,  provides, 
in  general,  that  if  the  prosecutor  be  the  party  grieved,  or  a  magis- 
trate or  officer,  indicting  for  some  offence  against  him  in  his  pub- 
lic capacity,  and  the  defendant  remove  the  proceedings  into  the 
King's  Bench  by  certiorari^  and  be  there  convicted,  the  latter  shall 
pay  the  taxed  costs,  and  if  he  neglect  to  do  so  ten  days  after  de- 
mand, an  attachment  will  issue  against  him.  In  the  construction 
of  this  act,  a  prosecutor  for  an  obstruction  to  a  footway,  which  he 
has  used  many  years,  is  regarded  as  a  party  aggrieved.  (/) 
Thouffh  this  act  uses  the  term  convicted,  its  provision  will  not  ap- 
plv,  i^  after  the  defendant  is  found  guilty,  the  Judgment  is  arrest- 
ed; for  a  conviction  by  judgment  was  intended,  {g)  Nor  can  the 
prosecutor  have  the  costs  of  a  special  jury,  {h)  And  he  is  not  en- 
titled to  any  allowance  under  this  statute  lor  loss  of  time  and 
trouble,  unless  his  name  be  indorsed  on  the  bill  as  a  witness,  (i) 
Nor  does  it  apply  to  persons  intended  to  be  aggrieved,  but  only  to 
those  who  have  suffered  actual  injury.  ( j )  The  costs  thu»  given 
to  persons  acting  in  public  capacities  can  only  be  claimed  by  them, 
when  they  prosecute  for  some  offence  which  actually  comes  with- 
in their  own  peculiar  cognizance,  and  not  a  public  grievance,*^  with  r*828] 
which  they  think  fit  to  interfere,  (fc)    Nor  can  the  prosecutor  have 

« -  -  - 

'   (a)  6  T.  R.  237.    Hullock,  605.  (e)  11  Bust,  46. 

Williams,.  J.  Evidence,  VI.    Burn,  J.  Cfj  7  T.  R.  32.     1  T.  R.  104,    1 

Pelnny,  I.  Smith,  168,  9.    UuUock,  Ind.  tit.  At- 

{6)7T.n.377.    4T.  B.  591.    4  ttchment 

Bla.  Com.  362.  n.  (120  (j')  1^  E*»t»  ^^' 

(c)  4  Bla.  Com.  362  n.  (12.)  (h)  1  Esp.  Rep.  229. 

((/)  Ante,  7.,  &c.    Hawk.  b.  2.  c.  («)  1  Esp.  Rep.  126.  qucre. 

25  8.3.    Bac.  Abr.  Indictment,  A.  U)  ^  Wil8.l39. 

HuJIock,  557, 8,  9.  (k)  2  T.  R.  47.    5  T.  R.  33. 

CVtm.  Law.  vol.  t.  4  c 
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the  costs  in  addition  to  a  third  of  the  fine,  but  the  Conrt  will  ofda 
the  latter  to  be  deducted  from  the  amount  of  the  taxation.  {I)  Bit 
if  the  right  to  costs  is  evident,  and  the  defendant,  after  a  de- 
mand made,  refuses  to  pay  them  for  more  than  ten  days,  an  at- 
tachment for  his  contempt  will  be  awarded,  (m)  We  have  ai- 
readj  considered  the  rules  by  which  the  payment  of  costs  is  direct- 
ed, when  they  have  been  increased  by  a  removal  by  certiorari  ft 
the  cognizance  of  a  superior  tribunal,  (n) 

There  is  also  a  general  exception  to  the  rule  respecting  eoali, 
on  indictments  for  misdemeanours,  in  the  case  of  prosecotiotts 
against  persons  for  keeping  bawdy  houses,  gaminghouses,  or  other 
disorderly  houses;  and  in  prosecutions  for  suffering  highways  to 
remain  in  a  state  of  decay.  Thus  the  25th  Geo.  II.  c.  36.  s.  jL 
in  the  first  description  of  prosecutions,  directs  that  the  conslafak 
or  other  officer  shall  be  allowed  all  the  reasonable  expenaes  of  the 
prosecution,  to  be  ascertained  by  any  two  justices  of  the  peace,  sf 
the  district  where  the  offence  was  committed,  and  to  be  paid  fay 
the  overseers  of  the  poor  of  the  parish,  and  who,  in  case  of  coa- 
viction  are,  to  pay  each  of  the  two  inhabitants  instituting  the  pio- 
secution  10^  or  forfeit  double  the  sum  themselves.  The  15  Gcsl 
III.  c.  78.  s.  64.  enacts  that  the  court  before  which  any  cause  sf 
this  description  shall  be  tried,  shall  have  power  to  award  oosis  to 
the  prosecutor,  to  be  paid  by  the  defendant,  if  they  r^aid  the 
defence  set  up  as  frivolous,  and  to  be  paid  by  the  former  to  the 
latter,  if  the  indictment  appear  to  be  vexatious.  Under  this  aet, 
no  precise  form  of  words  is  necessary  in  the  judge's  eerl^/EeoJe,  Mr 
£*829]  is  any  actual  award  of  costs  requisite,  (o)  The*  application  by 
either  party  must  be  made  on  the  trial  at  nisi  prius,  for  the  cooit 
of  King's  Bench,  cannot  afterwards  interpose,  {p)  And  where  aa 
individual,  indicted  for  not  repairing,  when  bound  to  do  so  ratiooe 
tenurae,  applies  to  the  court  to  submit  to  a  small  fine  on  a  ceitii- 
cate  that  the  road  is  put  in  gpod  repair,  which  is  refused,  mi 
afterwards,  on  the  trial,  it  appears  that  the  repair  has  actually 
been  effected,  between  the  former  request  and  the  trial,  the  coait 
will  refuse  to  set  a  nominal  fine,  unless  the  costs  of  the  prosecutor 
are  paid  subsequent  to  the  former  application,  (f)  If  the  trial  of 
an  indictment  for  a  misdemeanour  is  postponed  on  the  motion  of 
the  defendant,  he  must  pay  the  costs;  but  the  prosecutor,  unless  a 
witness,  will  not  be  entitled  to  any  remuneration  for  hb  loss  of 
time  or  attendance,  (r)  Justices  of  the  peace  cannot  order  the 
costs  of  a  prosecution  to  be  paid  out  of  the  county  rates,  on  the 
ground  that  it  was  instituted  at  their  desire,  because  none  of  the 
acts  authorizing  them  to  be  collected  sanction  such  a  proceed- 


(/)  4  Burr.  2125.  see  form  certificate,  post,  last  voL 

(m)  1  T.R.  104.     1  Smith,  168, 9.  Cp)  5  T.  R.  272.    HuQoc^  5S3. 

(n)  Ante,  401,  &c  (certiorari.)  (y)  1  BJa,  Rep.  602. 

(0)  6  T.  R.  344.    Hullock,  553.  (r)  I  Eap.  125, 6. 
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iog.  {s)  And  it  is  to  be  observed  that  where  any  costs  have  been 
incarred,  the  bail  of  the  defendant  on  a  removal  of  the  proceedings, 
will  be  liable  to  pay  them  though  the  principal  has  been  acquitted 
and  is  in  custody  on  an  attachment  for  neglecting  to  defray  them,  {t) 
If  the  master  on  his  taxation  allow  costs  to  the  prosecutor  to  which 
it  is  apprehended  he  is  not  entitled,  the  defendant  may  move  the 
court  for  a  rule  to  discharge  the  recognizance,  and  to  set  aside  the 
master's  taxation  of  costs,  (v)  « 

As  the  crown  does  not  pay  any  more  than  receive  costs,  it  fol-  Costs  of 
lows  that  the  defendant,  though  acquitted,  must  in  general,  bear  ^J^^^^\ 
all  his  own  expenses.  This  seems  to  ^e  another  defect  in  the  ^ 
statutes  which  relate  to  this  subject;^  for  it  seems  hard  that  a^  [^30] 
individual  should  be  punished  for  the  manifestatipn  of  his  innocence. 
Besides  this  liability,  a  defendant  committed  by  a  magistrate  to 
the  county  gaol  to  taJke  his  trial  for  any  felony  or  inferior  offence, 
is  by  8  Jao.  I.  c.  10.  s.  1,  to  bear  the  reasonable  charges  of  his  own 
conveyance,  and  if  he. refuse  to  pay  them,  they  are  to  be  levied  by  . 
warrant  of  distress  upon  his  personal  estate.  If,  however,  he  has 
DO  property  from  which  satisfaction  may  be  obtained,  the  statute 
proceeds  to  direct  that  the  expense  shall  be  borne  by  the  inhabi- 
tants of  the  district  where  he  was  taken,  by  a  rate  to  be  made  by 
the  parish  officers,  (v)  The  latter  part  of  this  provision  was,  how- 
ever, found  to  discourage  the  apprehension  of  offenders,  as  no 
parish  was  anxious  to  burden  itself  with  the  charges  of  his  convey- 
ance; and,  therefore,  the  sum  is  to  be  fixed  by  a  justice  of  the 
peace,  and  paid  by  the  treasurer  of  the  county  to  the  constable, 
on  the  warrant  of  the  magistrate,  {to)  Where  a  wife  is  indicted 
for  keeping  a  disorderly  house,  though  separated  from  her  husband 
by  his  violence,  he  will  be  liable  to  the  attorney  employed  by  her 
to  pay  the  costs  of  her  defence,  if  he  knew  both  of  the  evil  and 
the  prosecution,  and  did  not  interfere  to  prevent  the  former,  or  to 
protest  against  defraying  the  expense  of  the  latter,  (a?)  But  where 
a  delay  is  occasioned  by  the  prosecutor's  default,  he  must  pay  the 
extra  costs  to  the  defendant.  Thus  when  an  indictment  for  a  mis- 
demeanour has  been  removed  into  the  King's  Bench  by  certiorari, 
if  the  prosecutor  give  notice  of  trial,  and  afterwards  withdraw  the 
record,  without  countermanding  his  notice  in  time,  he  must  pay 
the  costs  which  he  has  been  the  means  of  augmenting,  (y)  In 
favour  of  prisoners  also  who  are  acquitted  on  an  indictment  for 
any  crime,  it  is.  enacted  by  the  14  Geo.  III.  c.  20,  that  when*  they  [*8S1] 
are  found  not  guilty,  or  the  grand  jury  throw  out  the  bill,  or  they 
are  entitled  to  their  discharge  for  want  of  prosecution,  they  shall 


(•)  7  T.  R.  377.  (w)  27  Geo.  11.  c.  3.  s.  1.   See  fonn 

It)  3  Burr.  1461.  of  warrant,  posi,  last  vol. 

(«)  15  East,  570.  see  form  rule.  15        (x)  3  Campb.  326. 

East,  570.  (y)  8  East,  269.    R.  T.  R  159, 

(t»)  8.  3.  ante,  116, 7.  Tidd.  77^ 
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be  immediately  set  at  liberty  without  paying  fees  to  any  officer; 
and,  (hat  sueh  fees  as  have  been  usually  paid  in  respect  of  suck 
discharge  not  exceeding  thirteen  shillings  and  four  peace  for  each 
prisoner,  shall,  on  certificate  of  a  judge  or  justice  before  wbon 
such  prisoner  has  been  discharged,  be  paid  out  of  tbe  geoerd 
county  r^te.  {z)  And  tbe  provisions  of  the  highway  act,  extend, 
as  we  have  seen,  to  the  case  of  defendants  as  well  as  prosecuion; 
and  when  the  former  must  pay  all  the  costs  when  the  coart  certify 
that  the  defence  was  frivolous,  so  the  latter  most  do  so  when  the 
prosecution  was  vexatious,  (a)  But  if  the  defendant  be  acquitted 
ibr  want  of  prosecution  at  nisi  prius,  the  Court  of  King^s  Bench 
have  no  power  to  award  him  costs  under  this  provisioD,  but  the 
application  must  be  made  to  'the  court,  before  whom  tbe  irid 
should  have  proceeded,  {b)  By 'the  55  Geo.  III.  c.  fiO,  however, 
all  defendants  acquitted  by  a  jury  or  otherwise  fully  discharged, 
are  exempted  from  the  payment  of  every  description  of  fee,  and  it 
•  is  made  a  misdemeanour  in  the  officer  to  receive  it. 

Besides  these  rules  which  affect  each  party  respectively,  there ii 
a  recent  provision  which  applies  to  l>oth  of  them.  The  18  Geo. 
III.  c.  19,  enables  justice  of  the  peace,  on  any  cpmplaint  bcfixc 
them,  on  which  a  warrant  or  a  summons  shall  issue,  to  award  such 
costs  to  be  paid  by  either  of  the  parties,  as  he  in  his  discretion  shall 
think  proper,  (c)  If  the  party  ordered  to  pay  a  specific  som  by 
such  an  order,  neglect  so  to  do,  the  magistrate  is  further  empow- 
[*8S3]  cred  by  warrant  (d)  under  his  band  and  seal*  to  levy  the  amoiHt 
by  distress  from  the  goods  and  chattels  of  the  party  Delecting  the 
payment,  and  if  none  can  be  found,  to  commit  for  any  time  not  ks 
than  ten  days  nor  more  than  a  month  to  the  house  of  correction  fcr 
the  county,  (e)  It  would  be  perhaps  desirable  to  give  the  judges  t 
similar  power,  in  case  of  higher  offences. 
Fees.  The  fees  of  officers  in  the  various  stages  of  a  crimiDai  proseca- 

tion  are  regulated  for  the  most  part  by  ancient  usage.  Tables  of 
them,  as  they  stood  before  the  55  Geo.  III.  c.  50,  will  be  found 
in  the  books  of  practice.  (/)  At  common  law,  it  is  said  that  bo 
reward  could  be  taken  by  any  officer  concerned  in  the  administra- 
tion of  justice,  (g)  And  this  was  fiirtber  established  by  tbe  statute 
of  Westminster  the  1st  c.  26,  which  forbids  any  sheriff,  or  other 
crown  officer,  to  take  a  reward  for  anv  of  his  official  duties,  except 
from  his  majesty.    Some  fees  have,  however,  been  allowed  from 


f; 


Js)Bnrn,J.  F»lonv,  T. 

(a)  13  Geo.  111.  c.  78.  s.  64.  &  see 
55  Geo.  111.  c.  56. 

(b)  5  T.  R  272.    Hullock.  553. 

(c)  See  form  of  order,  Williams,  J, 
Costs.    Burn,  J.  Costs,  post,  last  vol. 

(d)  See  form.  Bum,  J.  Costs.  Wil- 
liams, J.  Cost^  post,  bst  vol.  Coiu 
ftables  return,  id.  ibid. 


(e)  See  form  of  Commitment,  Bom. 
J.  Costs.  Williams,  J.  Costs,  post, 
last  vt)1. 

(/)  Lift  of  fees,  Cro.  C.  C.  490  to 
537.  Williams,  J.  Clerk  of  the  peace. 
As  to  fees  in  various  stages  of  tbe 
prosecution,  ante. 

(^)  Co.  Lit.  368.  21Q&.176,  B«c 
Ab.  Fees,  A. 
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rerj  early  periods.     Thus  the  fee  of  20d.  commonly  called  the  bar 
ee,  paid  to  the  sheriff  by  every  prisoner  on  bis  acquittal,  {h)  and 
hat  of  Id.  to  the  coroner  of  every  visne  when  he  came  before  the 
ustices  in  Eyre,  were  always  allowed  until  the  late  statute,  be- 
cause they  were  not  claimed  as  rewards  for  any  duty,  but  as  per- 
quisites affixed  to  the  office,  (i)    And  courts  oi  justice  have,  iVom 
lime  to  time,  permitted  their  ministers  to  take  such  fees  as  they 
bave  thought  reasonable  for  their  labour  and  attendance,  and  of 
these  they  could  only  be  deprived  but  by  an  express  legislative  pro- 
vision, (fe)    Fees  have  likewise  been  frequently  given  by  act  of 
parliament,  and*  those  who  are  thus  entitled  to  claim*  them  may    r*8331 
support  actions  to  recover  the  amount.  (I)     And  where  a  statute 
recognizes  a  fee  as  lawful,  without  specifying  any  thing  respect- 
ing its  amount,  the  usage  of  the  county  may  be  given  in  evidence, 
and  will  be  established  as  the  criterion  intended,  (m)    Thus  the 
statute  19  (Seo.  III.  c.  74,  which  we  have  seen  substitutes  hard 
labour  and  confinement  in  many  cases  in  the  room  of  transporta- 
tion, (n)  provides  that  the  clerk  of  the  court  shall  receive  the  same 
gratuity,  on  the  sentence  of  an  offender  to  any  of  the  penalties 
there  enumerated,  as  if  he  had  been  condemned  to  transportation, 
except  in  case  of  petit  larceny;  and,  therefore,  on  the  Norfolk 
circuit,  as  the  fee  in  the  latter  case  had  long  been  fixed  at  a  guinea, 
that  sum  was  recovered  by  the  clerk  against  the  treasurer  for  the 
county,  (o)     But  an  officer  can  have  no  lien  on  the  records  of  the 
court  for  his  fees,  after  default  has  been  made  in  the  payment,  {p) 
And  if  on  the  conviction  of  a  defendant  in  the  King's  Bench,  he 
receive  sentence  to  be  set  on  the  pillory  in  a  foreign  county,  the 
tipstaff  cannot  demand  of  the  prosecutor  any  fees  on  the  occasion, 
or  even  the  necessary  expenses  of  the  removal,  (g)    For  though  the 
practice  has  been  to  allow  such  expenditure  in  Middlesex,  there  is 
no  established  precedent  for  it  which  is  necessary  to  render  such 
a  demand  legal,  (r)    It  seems  that  the  sheriff  is  allowed  poundage 
oat  of  a  fine  imposed  by  the  court  of  King's  Bench  after  conviction 
of  battery,  for  such  allowance  would  otherwise  be  made  in  the  . 
exchequer,  (s)    But  he  can  retain  no  poundage  upon  a  sum  due 
on  an  attachment,  and  it  seems  doubtful  whether  be  can  support 
an  action  to  obtain  it.  {fj    It  has  also*  been  recently  holden  that   ^834] 
where  costs  have  been  allowed  to  a  prosecutor  of  an  indictment  for 
felony,  to  be  paid  by  the  treasurer,  he  cannot  insist  on  any  deduc- 


(A)  Now  abolished,  ante,  831.     14  (n)  Ante,  794, 5. 

Geo.  in.  C.30.  (o)  2  Hon.  Blu.  220. 

(r)  2  In8t.210.    Bac.  Ab.  Fees,  A.  (/>)  1  Leach,  201. 

(k)  Co.  Ut  368.  Preccd.  in  Chanc.  (g)  (;owp.  726. 

551.  (r)Cowp.  727. 

(0  2  Inst.  210.    2  Hen.  Bla.  220.  («)  Sir  Tho.  Jones,  185.    Skin.  12. 

Bac.  Ab.  Fees,  A  Bac.  Ab.  Fees.  fi.    Imp.  Off.  Sheriff, 

(m)  2  Hen.  Bla.  220.    Bac.  Ab,  505. 

Fees,  A.  (0  2  East,  411,  2. 
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Attorney's 
BiU. 


tioD,  bat  will  be  liable  to  an  attachment  if  he  take  it  of  Us  owi 
accord. 

The  fees  of  officers  in  crimiaal  prosecatioos,  have  been  mate- 
rially altered  by  a  very  recent  proTision.  («)    All  prison  fees, 
except  in  the  King's  Bench,  the  Fleet,  the  Palace  Court,  and  the 
Marshalsea  prisons,  are  entirely  abolished,  (z)    AU  fetis  paid  ts 
the  clerks  of  assize,  of  the  court,  of  the  peace,  or  their  depotii 
as  well  as  on  the  acquittal  or  other  discharge  of  the 
are  done  away,  and  the  officers  are  forbidden  to  reoeive  them,  (y) 
Any  transgression  of  these  regulations  by  parties  demanding  feOi 
are  misdemeanours  punishable  with  imprisonment  and  fine.(i} 
But  provision  is  made  to  indemnify  the  officers  by  payments  ontsf 
the  county  rate,  proportioned  to  the  amount  they  hare  been  acc«- 
tomed  to  receive,  (a)     Even  before  this  regulation,  if  the  keeper 
of  any  gaol  transgressed  the  regulations  laid  down  for  him,  aid 
took  more  than  he  was  entitled  to  receive  from  a  prisoner,  as 
action  was  sustainable  by  the  party  aggrieved  to  recover  it  back, 
though  it  had  been  accounted  for  to  the  magistrate,  (fr) 

The  regulation  in  the  statute  2  Geo.  11.  c.  23.  respecting  as 

Attorney's  Bill,  by  which  he  is  compelled  to  deliver  it  duly  apoi, 

a  month  before  he  brings  an  action,  extends  to  busineaa  done  is 

conducting  a  prosecution  at  the  Quarter  Sessions,  and  is  not  oon- 

finded  to  courts  of  superior  jurisdiction,  (c)    And  the  bill  in  sack 

case  will  be  referred  by  the  King's  Bench  to  the  master  for  tanr 

tion.  (d) 

or  the  re-       Alf  hough*  the  law  naturally  inclines  to  favour  those  who  exeit 

^'^V'icms^  themselves  to  give  effect  to  its  criminal  provisions,  it  vrill  not  al- 

prosecu-     ^^^  ^^^  forms  to  be  made  the  engine  of  oppressing  the  innoccat 

lion.  without  giving  them  an  opportunity  of  redress.     And,  therefere, 

[*835]   to  restrain  the  savage  spirit  with  which  appeals  were  ancientlj 

prosecuted,  the  13  Edw.  I.  c.  t2.  directed,  that  if  the  appelkc 

were  acquitted,  the  appellor  should  suffer  a  year's  imprisonmnt 

and  pay  a  6ne  to  the  king,  besides  satisfaction  to  the  party  whose 

life  he  by  the  prosecution  attempted  to  destroy;  and  if  tbe  a]qidkr 

were  incapable  of  paying  it,  his  abettors  should  be  liable  to  do  it 

for  him,  and  to  suffer  imprisonment  in  their  own  pcaraons.  (e) 

These  severe  peoalties,  and  the  restitution  of  goods  being  given  sa 

an  indictment,  soon  rendered  this  proceeding  rather  a  matto*  of 

curiosity  than  of  practice.  (/)     The  ancient  remedy  for  the  mali« 

clous  prosecution  of  an  indictment  was  either  a  writ  of  conspiracy 

or  an  action  on  the  case  in  the  nature  of  a  conspiracy,  or  an  ia- 


(n)  55  Geo.  lU.  c.  SO. 

(x)  S.  1.  14. 

(y)  Id  8. 4, 5,  6»  13. 

(z)  S.  9, 13. 

(a)8.2,3,6,  7,  12. 

(*)3E«p.233.    1  Taunt.  359. 


(c)  1  Esp.  Rep.  137.    5  T.  R.  Gdi 
Tid(l,385. 

(d)  4  T.  R  496  ace.  id.  134.  cont. 

(e)  4  Bla  Com.  316. 
ffj  4  Bla.  Com.  316. 
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dictment,  when  several  parties  united  in  the  evil  design,  (g)  And, 
at  the  present  day,  the  latter  proceeding  is  sometimes  resorted  to, 
where  the  circumstances  are  of  a  very  dark  colouring,  (h)  But 
an  action  on  the  case  for  a  malicious  prosecution  is  now  the  more 
usual,  as  it  is  the  easier  and  more  effectual  remedy,  (t)  Over  the 
old  writ  of  conspiracy  it  has  great  advantages;  for  the  latter  could 
only  be  brought  where  the  life  of  the  plaintiff  had  been  in  dan- 
ger; {k)  and  where  he  had  been  ^^  lawfully  acquitted,"  which  in- 
tended  such  a  discharge  as  would  be  a  good  bar  to  any  subsequent 
proceeding;  (l)  but  the  modern  remedy  by  action  on  the  case  lies, 
wherever  there  has  been  a  malicious  prosecution  of  any*"  criminal 
charge  without  probable  cause,  and  which  has  occasioned  any 
damage  to  the  person,  character  or  property  of  the  plaintiff,  (m) 
So  it  lies  where  the  indictment  has  been  thrown  out  by  the  grand 
j^iry,  (n)  where  it  has  been  preferred  before  an  improper  tribu- 
nal, (o)  and  where  the  discharge  has  arisen  from  a  defect  in  the 
proceedings,  (p)  Besides  the  writ  of  conspiracy  could  only  be 
granted  where  more  than  one  was  accused  of  conspiring;  (q)  and 
all  the  old  cases  of  malicious  prosecution  called  writs  of  conspi- 
racy, (r)  are  no  more  than  mere  actions  on  the  case  which  were 
always  valid  against  one  alone,  {s)  In  the  action  for  a  malicious 
pro8ecution,^the  damage  sustained  by  the  plaintiff  is  the  ground  of 
the  proceeding,  and  not  any  secret  motives  by  which  the  guilt  of 
the  defendant  may  be  increased;  (t)  and,  therefore,  though  the 
words  ^^  per  conspirationem  per  eos  perhabitam^'  be  introduced, 
they  will  be  mere  surplusage,  and  can  in  no  way  afifect  the  right  of 
the  party  injured  to  recover,  (u)  Thus,  where  these  words  are 
inserted  in  a  declaration  against  two  persons,  and  one  of  them  only 
appears,  proceedings  may  be  carried  on  against  one  alone,  (to)  So 
if  all  the  defendants  are  acquitted  but  one,  he  may  be  found  guilty, 
and  judgment  given  agninst  him.  {x) 

It  seems  to  have  been  formerly  thought  that  no  action  could  be 
maintained  where  the  acquittal  arose  from  some  technical  objec- 
tion, and  no  guilt  was  imputed  by  the  indictment  nor  any  impri- 


[*8S6] 


(g)  1  Saund.  230.  n.  4.  Cro.  Car. 
239.  Cro.  Eliz.  701,  2  Scl.  N.  P. 
1053.  . 

(A)  2  Burr.  993.  1  Bla.  Rep.  368. 
4  Wentw.  96.  Staundf.  P.  C.  b.  2.  c. 
33. 

(i)  2  Sel  N.  P.  1054. 

(h)  1  Saund.  230.  n.  4.  Fitz.  N.  B. 
116.     1  Ld.  Rayni.  379. 

(A  Bro  Ab.  Conspiracy,  23.  Gilb. 
L.  &  E  199.    2  Sel.  N.  P.  1054. 

(m)  10  Mod.  148,  214.  12  Mod. 
208.    Gilb.  Cas.  U  &  E.  185, 202.  see 

?recedent  and  notei.    2  Chitty  on 
leading,  297.  2nd  ed. 
(n)  2  Rol.  Rep.  188.  Cro.  Jac.  490. 


s 


[o)  1  Rol.  Ab.  112. 

Ip)  4  T.  R.  247.    2  Sel.  N.  P.  1055. 

(9)  Fitz.  N.  B.  116.  1  Saund.  230. 
n.  a.    Carth.  417. 

(r)  See  Cro.  Car.  239.  Cro.  Eliz. 
701. 

(•)  Fitz.  N.  B.  116.  Carth.  417. 
1  Saund.  230.  a. 

(0  Carth.  416.    Bui.  N.  P.  14. 

(m)  1  Saund.  230.  n.  a. 

(w)  Bro.  Ab.  Conspiracy,  38,  1  Ld. 
Raym.  397. 

(x)  2  Inat.  562.  Cro.  Car.  239.  Sir 
Wm.  Jon.  94.  1  Rol.  Ab.  Ill,  2.  2 
Show.  50.  6  Mod.  169.  1  Saund. 
230.  n.  a. 
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sonment  endured;  but  it  is  now  settled  that,  in  such  a  ease,  the 
[%37]  mere  fact  of  the  plaintiff's  having*  been  put  to  expense  by  the 
proceedings,  is  a  sufficient  ground  to  entitle  him  to  redress,  {g) 
And  a  man  may  recover  in  an  action  for  a  malicioas  prosecntioa 
of  his  wife,  of  which  be  has  paid  the  eipenses.  (z) 

But  though  actions  for  malicious  prosecution  are  tbas  allowed, 
they  are  by  no  means  encouraged  by  the  courts,  (a)  In  order  Is 
support  them,  there  must  have  been  want  of  probable  cause  for  the 
prosecution — malice  express  or  implied — and  an  injury  aastaincd 
oy  the  plaintiff  either  in  his  person  by  imprisonment,  his  repatatks 
by  scandal,  or  his  property  by  expense,  (b) 

There  must  have  been  no  probable  ground  of  prosecution.  It  ii 
not  necessary  that  there  should  have  been  any  legal  grounds  Ar 
the  accusation;  for  it  will  suffice  to  excuse  the  prosecutor  if  it  ap- 

Eear,  from  the  circumstances  of  the  case,  that  he  was  not  actnald 
y  improper  motives,  but  by  a  sincere  belief  that  the  party  accused 
was  guilty,  and  an  anxiety  to  bring  him*  to  justice,  (c)  And  i 
great  restraint  on  this  kind  of  action  is  that  it  cannot  be  supported 
in  evidence  on  the  trial,  without  producing  the  record  or  a  copy  of 
the  record  of  acquittal,  (d)  And  in  case  o(  felony  this  can  onlf 
be  obtained  by  special  order^  upon  motion  made  m  open  esBi, 
which  will  not  be  granted  if  there  was  the  least  foundation  for  pit- 
ferring  the  indictment;  for  it  would  be  a. great  discouragement  ts 
public  justice,  if  prosecutors  were  liable  to  be  sued  whenever  the 
defendant  was  acquitted,  (e)  If  however,  the  officer  give  the  copj 
without  such  authority,  it  will  be  available  in  evidence,  though  de 
officer  will  be  punishable  for  his  contempt,  (f)  But  this  rule  docs 
not  apply  to  indictments  for  misdemeanours^  which  it  is  probably 
r*g3gi  thought  not  so  important  to  encourage;  for  the  defendant,*  whea  set 
at  liberty,  is  entitled,  as  a  matter  of  course,  to  a  copy  of  the 
record*  (g)  And  the  order  need  not,  at  any  time,  be  produced  ii 
order  to  introduce  the  record  as  evidence;  and,  therefore,  where 
two  persons  were  jointly  indicted  for  felony,  and  a  copy  of  the 
record  was  granted  to  one  of  them  only,  which  was  produced  oo  a 
trial  for  malicious  prosecution  at  the  suit  of  the  other,  the  plaintif 
obtained  a  verdict  which  the  court  refused  to  set  aside,  (h)  Whea 
it  becomes  necessary,  in  order  to  support  the  action,  that  the  pbm- 
tiff  should  be  put  in  possession  of  the  examinations  before  the  j»- 
tices,  and  also  of  the  warrant  on  which  he  was  apprehended,  he 
may  apply  to  the  court  on  affidavit  of  demaiid  and  refusal,  and  ob- 
tain a  rule  calling  on  the  magistrate  and  the  constable  respectivdtf 

(j^)  1  Ld.  Raym.  374.    Garth.  416.  (J)  14  East,  302.    4  Burr.  I-)71.  3 

2  Stra.   691.    1  Salk.  13.    4  T.  R.  Bla.Coin.126. 

247.    Gilb.  L.  &  £.  185.    10  Mod.  (e)  Kel  Pref.  3.    1  Ld.  B&ym.  253. 

148.  214,  Garth.  421. 

(«)  B.  T.  H.  54.    2  Slra.  977.  (/)  14  Bart,  302. 

(a)  1  Salk.  15.  Q)  1  Bia.  Rep.  385. 

(6)  2  Sel.  N.  P.  1056,  7.  (A)  2  Stra.  1122. 

(c)  Cro.  Jac.  193. 
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to  show  cause  why  Uiey  should  not  be  iaq^eeted  and  copies  taken, 
aiBd  the  originals  produced  on  the  trial.  On  this,  a  rule  will  be 
made  ordering  the  inspection,  and  commanding  the  respective 
parties  to  produce  the  originals  in  evidence  on  the  trial,  (i)  Be- 
sides this  necessity  of  obtaining  a  copy  of  the  record  of  the  ac- 
Iuittal,  it  has  been  holden  that  if  sufficient  evidence  were  pro- 
uced  on  the  trial,  on  the  behaif  of  the  crown,  to  make  the  jury 
hesitate  and  consiilt  together  for  a  time  wlAtt  verdict  they  should 
deliver,  no  action  can  be  supported.  (Je)  And  the  defendsint  will 
be  at  liberty,  after  proving  circumstances  of  suspicion  against  the 
plaintiff  to  adduce  evidence  of  his  general  bad  character,  in  order 
to  show  that  there  was  probable  cause  for  suspecting  him  to  be 
guilty.  ({)  And  it  is  saia  that  no  action  can  be  maintained  for  the 
malicious  prosecution  of  a  criminal  information;  because  the  pro- 
ceeding is  never  allowed  without  a  previous  application  to  the  court 
founded  upon  affidavits,  and  an  opportunity  afibrded  to  the  party 
accused  to^  show  ctfuse  against  it;  and,  therefore,  after  it  has  been  [^839] 
allowed,  it  must  be  presumed  that  there  was  primi  facie  ground 
for  proseciiting  it,  as  there  manifestly  was  for  allowing  it.  (m) 

Besides  the  want  of  probable  cause^  malice  must  also  be  shown, 
either  express  or  apparent  from  the  proceedings.  And^  therefore, 
in  an  action  for  a  malicious  prosecution  it  will  not  be  sufficient  to 
show,  in  addition  to  the  record  of  acquittal,  that  after  the  indict- 
ment was  ready  for  trial,  the  prosecutor  was  called  and  did  not 
appear,  on  which  an  immediate  acquittal  was  directed,  without 
proof  of  express  malice,  or  at  least,  of  circumstances  showing  an 
entire  want  of  all  probable  cause  on  which  the  proceedings  rest- 
ed, (n)  And  it  is  said  that  wherever  the  grand  jury  found  the  bill 
of  indictment,  an  express  malice  must  be  shown  on  the  part  of 
the  individual  indicting;  though  it  will  he  otherwise  if  the  facts 
necessarily  lie  within  the  knowledge  of  the  original  prosecutor,  for 
then  he  must  prove  that  he  had  reasonable  grounds  of  suspicion,  or 
the  plaintiff  will  he  entitled  to  recover,  (o)  There  seems  also  to 
be  material  distinction  between  malicious  prosecutions  and  mali- 
cious convictions;  in  the  former,  if  it  be  shown  that  there  was  no 
probable  cause  whatever,  malice  must  be  inferred,  because  the 

Srosecutor  has  sworn  to  the  truth  of  a  charge  manifesdy  unfounded, 
lut  in  actions  for  malicious  convictions  on  penal  statutes,  the  ques- 
tion of  probable  cause  does  not  depend  on  the  actual  guilt  or  inno- 
cence of  the  party,  but  of  the  testimony  given  before  the  magistrate; 
and,  therefore,  to  support  the  latter  action,  the  depositions  must  be 
given  in  evidence,  (p)  And  even  where  the  indictment  has  been 
thrown  out  by  the  grand  jury,  if  it  were  only  for  a  trifling  misde- 

(i)  Barnes,  468,  9.    1  Stra.  126, 7.         (n)  9  East,  361. 
Tidd,  596. ,  (o)  1  Ld.  Raym,  381.    Bnl.  N.  P. 

;ib)  3  Esp.  Rep.  7,  a  14.    9  East,  362.  n.  b.    2  Selw.  N.  P. 


i 


/) .  2  Esp.  Rep.  720.    Phil.  Ev.  72.     1056.  n  1 . 
(m)  2  Woodes.  564.  (/»)  1  Marsh.  220. 

Owi.  Ltftff.  VOIi.  I.  ^     4  D 
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meaooar,  some  endence,  however  sma]!,  mast  be  offered  of  a 
r*840]  maloToleDt  design,  {q)  It  has  also  been  laid  down*  thai  wbcte  a 
defendant  has  been  acquitted  on  the  trial,  be  need  not,  in  the  int 
instance,  show  express  malice  in  the  party  by  whom  be  was  in- 
dicted in  order  to  support  an  action  for  a  malicioos  proaccatisa; 
but  where  the  indictment  is  quashed  for  informality,  an  ^VRS 
malice  must,  in  the  first  instance,  be  shown  by  the  plaintiff  (r) 
In  general,  both  malice  and  the  want  of  probable  canae,  either  a- 
press  or  implied,  must  appear  to  entitle  mt  plaintiff  to  reco¥er.(i)  It 
IS  certain  that  malice  will  not  sulBSce  if  there  were  any  appnieBt€»R 
for  the  proceedings,  (t)  And  though  malianity  may,  in  aome  cma, 
be  fairly  inferred  from  the  want  of  grounds  to  mspport  the  proceed- 
ings, the  latter  can  never  be  collected  from  the  most  poaitiTe  porf 
of  the  former,  (u)  So  that,  in  every  case,  the  plaintiff  moit  gjn 
evidence,  however  slight,  that  no  grounds  existdl  for  the  pcoem- 
ings,  before  the  defendant  can  be  ^led  upon  to  answer,  {w)  He 
question  whether  he  has  succeeded  in  doing  this,  is  paidy  of  kv 
and  partly  of  fact;  whether  the  circumstances  alleged  on  cite 
side  are  true  or  false,  is  a  matter  of  fact  to  be  left  to  the  joij; 
whether  if  true,  they  prove  a  reasonable  ground  of  [»tweention,  m 
the  reverse,  is  an  inference  of  law  on  which  the  conrt  akne 
decide,  (x) 


[g)  1  Mmh.  12.  5  Taunt  187.  (ti)  1  T.  &  545. 

r)  WiOes,  530.  (w)  3  Selw.  N.  P.  1056  n.3. 

[«)Bul.N.  P.14.  4  Burr.  1974.  (x)lT.R.445.    BuLN.P.Rt 

(0  Bui.  N.  P.  14.  SeL  N.  P.  1056.  n.  1.    Id.  106L 
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CHAPTER  XXII. 


OP  CRIMINAL  INFORMATIONS.^ 


Thgre^  are  two  kinds  of  infonntions,  one  in  the  name  of  the  infbnMi,. 
king,  and  the  other  at  the  suit  of  an  informer,  (a)    It  is  the  first  tiom. 
of  these  only  that  we  have  to  consider  at  present,  as  the  last  are    [^'Ml] 
rather  modes  of  qui  tarn  action,  for  the  reooverjr  of  a  pecuniary 
penalty,  than  criminal  proceedings.     We  proceed,  therefore,  to 
examine  those  informations  which  are  filed  solely  on  behalf  of  his 
majesty. 

Criminal  informations,  properly  so  called,  are  analogous  to  de* 
darations  for  the  redress  or  a  personal  injury,  except  that  the  latter 
are  at  the  suit  of  a  subject  for  the  satisfaction  of  a  private  wrong, 
and  the  former  are  in  the  name  of  the  king,  for  the  punishment  of 
ofiences,  affecting  the  interests  of  the  public,  (b)  Tbej  are  aecu-  ^ 
sations  or  compl^iints  for  serious  misdemeanours,  which,  whether 
they  immediately  affect  the  safety  of  the  crown,  or,  in  the  first 
instance,*  encroach  more  nearly  on  individual  rights,  require  to  [*84S] 
be  speedily  repressed  for  the  good  of  society  at  large,  (c)  The 
difference  between  this  mode  of  proceeding  and  the  more  usual 
course  of  indictment  is,  that  the  latter  is  sanctioned  by  the  finding 
of  a  grand  jury,  and  the  former,  when  it  comes  into  court  to  be 
tried,  is  the  mere  allegation  of  the  officer  by  whom  it  is  prefer- 


i: 


a)  Ante,  165, 6.  (c)  Bac.  Ab. Informations^  A.  Aiite» 

b)  Jac.  Die.  Information.  16^  6. 


*  At  to  infomiationa  in  general,  see  Hawk.  b.  3.  c.  84.  per  totem.  Com. 
Die.  Information,  per  totam:  Bac.  Abr.Information*  pertotum.  4BI«.  Com. 
906  to  313.  2  Woodea.  560  to  564.  Willianu^  J.  InformatioD.  >  Dick.  J.  In- 
formation.    Hand's  Practice. 
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red.  (d)  Bvt  this  is  not  the  only  reason  why  the  crown  or  a  snb- 
ject,  supposing  himself  aggrieyed,  prefers  the  former  to  the  latter 
remedy.  Unhke  an  indictment,  which,  when  foand,  can  ncrer 
be  altered  in  sabstance,  an  information  may  be  amended  at  any 
time  before  trial,  even  before  a  single  judge  at  chambers,  because 
no  finding  of  a  iury  or 'principle  of  right  is  affected  by  such  a 
change,  (e)  It  is  also  said  that,  on  the  eoo?iction  of  the  defendant, 
he  will  be  visited  with  a  severer  punishment  than  if  he  bad  been 
prosecuted  by  indictment;  (/)  but  this  opinion  does  not  seem  to 
rest  on  any  substantial  foundation.  It  has  been  said,  however, 
that  as  this  proceeding  can  only  be  resorted  to  by  leave  of  the  cooit 
in  which  it  is  filed,  no  action  can  be  sustained  for  a  malicioiK 
prosecution,  though  the  defendant  should  be  acquitted,  (g)  Ami 
where  an  indictment  has  been  thrown  out  by  die  grand  jmry  Ar 
not  repairing  a  highway,  and  they  appear  to  have  been  aetmtfed 
by  manifest  partiality  and  injustice,  an  information  will  be  granted 
against  the  parish,  as  the  only  mode  which  remains  of  enfordng 
the  desired  repair,  {h) 
[^43]  The  practice  of  filing  informations  existed  at  common  law,*  and 
may  be  traced  to  the  earliest  periods,  (t)  For  as  observed  hj 
Blackstone,  ^^  As  the  king  was  bound  to  prosecute,  or  at  least,  to 
lend  the  sanction  of  his  name  to  a  prosecutor,  whenever  a  gnid 
jury  informed  him  upon  their  oaths,  that  there  was  a  soffidcgt 
ground  for  instituting  a  criminal  suit:  so,  when  his  immediate 
officers  were  otherwise  sufficiently  assured  that  a  man  bad  com- 
mitted a  gross  misdemeanour,  either  personally  against  the  kins  or 
his  government,  or  against  the  public  peace  or  good  order,  mey 
were  at  liberty,  without  waiting  for  any  further  intelligence,  to 
convey  that  information  to  the  court  of  King's  Bench,  by  a  sugges- 
tion on  the  record,  and  to  carry  on  the  prosecution  in  his  majesty's 
name."  (ft)  Informations  for  offences  more  immediately  adecting 
the  king,  his  ministers,  or  the  state,  were  filed  ez  officio  by  the 
attorney-general,  while  those  in  which  a  private  individual  wai 
the  virtual  prosecutbr,  were  placed  on  record  by  the  king's  coroner 
or  master  of  the  crown  office.  But  these  proceedings,  thongb  legal 
in  themselves,  became  the  engines  of  tyranny  in  the  hands  of 
arbitrary  princes.  The  court  of  star  chamber,  in  which  the  mem- 
bers were  sole  judges  of  the  law,  the  fact,  and  the  penalty,  was 


(</)  Bac.  Abr.  Infbrmatioas,  A. 

(e)  Ante,  397, 8.  4  Burr.  3537.  4 
T.  R.  457.    11  Harjr.  St.  Tr.  332,  3. 

(/)  2  Woodes.  563. 

Ig)  2  Woodes.  564.  Noaction  lies 
for  nlinf^  a  slanderous  affidavit,  1 
Saund.  131,  3.  note  1.  and  if  a  court 
of  competent  jurisdiction  has  once 
sanctioneit  a  prosecution,  this  estab- 
lishes that  there  was  probable^  cause 


for  instituting  it,  and  no  action  fiei 
tlMNurli  the  prosecution  uttimatclr 
failed.  1  Wils.  333.  1  T.  R.  533- 
545. 

(A)  1  Set.  Cas.  168.  Sayer,  Ben. 
93.    Bac.  Ab.  Highways,  R. 

(n  11  Haig.  St  Tr.  313;  a.  4  Bar. 
^56.  I  Show.  106.  Hftwk.  b.  $.  c. 
36.  s.  85. 

{k)  4  Bla.  Com.  309. 
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used  in  the  reign  of  Henry  the  Seyenth,  by  Empson  and  Dudley, 
his  corrupt  and  favourite  ministers,  as  the  engine  of  oppression  to 
the  subject,  and  of  unjust  emolument  to  the  cromi.  (l)  During 
the  prosperity  of  this  oppressive  tribunal,  the  common  law  autho** 
rity  of  the  King's  Bench  fell  into  disuse,  as  being  too  feeble  to 
satisfy  the  rapacity  of  ministers  or  the  avarice  of  the  sovereign. 
But  when  by  16  Car.  I.  c.  10.  the  star  chamber  was  finally 
abolished,  the  ancient  power  of  the  attorney-general  and  master 
of  the  crown  office  in  filing  informations,  began  to  revive,  (m)  At 
this  time,  both  these*  officers  had  the  power  of  thus  accusing  the  r*8441 
subject  at  their  discretion,  which  the  attorney-general  at  present 
enjoys.  Immediately  after  the  revolution,  therefore,  a  further  re- 
formati()n  took  place,  and  by  the  statute  4  &  6  W.  &  M-  c.  18.  the 
coroner  was  reduced  to  a  mere  ministerial  officer,  and  the  informa- 
tions exhibited  by  him  in  the  crown  office,  subjected  entirely  to  the 
control  of  the  King's  Bench,  in  that  way  which  we  shall  presently 
examine.  The  attorney-general  is  not  at  all  affected  by  this  pro- 
vison,  and  his  authority  remains  in  the  same  condition  asJi)efore 
the  statute  was  enacted,  (n) 

Informations,  however,  lie  for  misdemeanours  only,  nor  can  any 
man  be  convicted  of  treason  or  felony  on  this  mode  of  proceed- 
ing, (o)  For,  where  life  is  in  question,  no  one  can  be  required  to 
answer  until  the  charge  against  him  has  been  sanctioned  by  the 
oaths  of  a  grand  jury,  (p)  When  they  are  legal,  they  are  filed  in 
the  court  of  King's  Bench,  except  when  they  relate  to  matters  of 
revenue,  in  which  case  they  are  usually  commenced  in  the  court  of 
Exchequer,  unless  the  offence  has  been  accompanied  with  an  as- 
sault or  other  forcible  obstruction  of  a  revenue  officer;  in  which 
case  the  proceeding  is  most  frequently  in  the  King's  Bench. 

We  have  seen  that  criminal  informations  at  the  present  day  are 
of  two  kinds — those  filed  ex  officio  by  the  attorney-general — ^and   ' 
those,  which,  by  leave  of  the  court,  are  prosecuted  in  the  name  of 
the  coroner  or  master  of  the  crown  office — each  of  which  we  shall 
now  proceed  separately  to  examine. 

Though,  in  general,  informations  ex  officio  are  filed  by  the  at- 1.  informa- 
tomey-general  alone,  it  is  holden  that  in  case  there  be  a  vacancy  tionsez 
in  that  office,  it  may  be  properly  done  by  the  solicitor  general;  nor  Si*tttarr 
will  there  be  any  necessity  ror*  suggesting  on  the  record  the  cause  ney-gene- 
of  this  variance  from  the  usual  course  of  proceeding,  (q)  And  it  is  riL 
even  said,  that  anciently  the  king's  sergeant  might  thus  prosecute  aJ^J^^'" 
on  behalf  of  his  majesty,  (r )     So  it  appears  that  in  case  of  the  ill-    [^3451 


(/)   See    the   indictment   ftgainst  Com.  310.    2  Woodes.  561.  see  this 

Empson,  1  Anders.  156.  elucidated  by  Ld.   Erdtine,   1   Tof. 

(m)  .4  Bh.  Com.  310.  Speeches,  275, 

in)  Hawk.  b.  2.  c.  26.  s.  6.  (p)  Id.  ibid.    4  Bla.  Com.  310. 

(o)  Ante,  165,  6.    2  Hale,  151.    1  (q)  4  Burr.  2553.    Bag.  Abr.  Infor- 

Show.  109, 110.    Hawk.  b.  2.  c.  26.  s.  mations,  A.  in  notes. 

3.    Bac.  Ab.  Informations,  A.    4  Bla.  (r)  4  Burr.  2553. 
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D€88  of  the  attornej-general,  his  interest  in  the  subject  matto*,  or 
other  sufficient  reason,  his  majesty  may  appoint  any  other  to  sue 
for  justice  in  his  name,  {%)  though  the  officer  who  should  interfere 
without  proper  authority,  would  do  so  at  his  peril.  (() 

When  it  ,  Informations  may  be  filed  by  the  attorney-general  for  any  of* 
fence,  below  the  degree  of  felony  which  tends,  in  his  opinion,  to 
disturb  the  government  or  immediately  to  interfere  with  the  inter- 
ests of  the  public  or  the  safety  of  the  crown.  He  most  freqaentty 
exercises  this  power  in  cases  of  libels  on  government,  or  hi^  of- 
ficers of  the  crown,  obstructions  of  revenue  officers,  breaches  of 
quarantine,  bribery  and  ofiering  to  bribe  public  officers.  It  seems 
indeed  at  his  option  to  exert  it,  when  any  oflence  occurs  which 
may  thus  be  prosecuted  in  the  crown  office;  but  as  he  seldom  in- 
terferes when  the  offence  more  immediately  affects  a  private  indi- 
vidual, we  will  defer  the  consideration  of  the  cases  in  which  infor- 
mations in  general  lie,  till  we  consider  them  as  filed  at  the  instance 
of  a  private  individual,  (u) 

How  filed.  Th^  attorney-general  is  the  sole  judge  of  what  public  misde- 
meanours he  will  prosecute,  (to)  He  may  file  an  information  against 
any  one  whom  he  thinks  proper  to  select,  without  oath,  witboat 
motion,  or  opportunity  for  the  defendant  to  show  cause  against  the 

f)roceeding;  (x)  but  he  generally  pursues  this  course  on  grounds 
aid  before  him — by  the  affidavits  of  witnesses  as  in  the  tase  of 
informations  for  obstructing  a  revenue  officer,  upon  the  oath  of  the 
officer  himself;  though  where  the  offence  is  manifest,  as  in  the  case 
[*846]  of  a  libel  on  Oovernment,  no  extrinsic*  evidence  need  be  laid  be- 
fore the  attorney-general.  Neither  he,  nor  any  witness  for  the 
crown  is  bound  by  recognizance  to  prosecute  with  effect,  and  con- 
sequently the  conduct,  the  continuance,  the  suspension,  and  the 
dropping  the  prosecution  are  left  entirely  to  his  discretion,  (y)  For 
he  is  not  included  in  the  regulations  of  the  statute  of  Willitfn  and 
Mary,  which  directs  the  proceedings  when  the  information  is  filed 
by  leave  of  the  court;  and,,  therefore,  his  power  remains  as  at  com- 
mon law,  without  diminution  and  without  control,  (z)  Nor  is  he 
in  any  case  liable  to  an  action  on  the  soppositton  that  the  informa- 
tion was  filed  maliciously  or  unjustly,  (a) 
Form  of  The  commencement  of  an  information  ex  officio,  is  as  follows: 
infopma-     u  g^  jj  femcmbered,  that  W.  G.  attorney-general  of  our  sovereign 

fido.%)^ '  '^^^  ^^  ^^^  l^'^S)  ^^^  ^^^  ^^^  ^^^  '^^^  ^^  ^^°S  prosecutes  in 
this  behalf  in  his  proper  person,  comes  here  into  the  court  of  our 

said  lord  the  king,  before  the  king  himself,  at  Westminster,  in  the 


(•)  4  Burr.  2554.  M  Id.  ibid. 

U)  Id.  ibid.  (y)  Id.  ibid. 

fu)  See  pott  it\  Hawk,  b .  2.  a  26.  i.  6. 

(w)  11  Harg.  St  Tr.  270.    4  Bla.  (a)  I  T.  B.  514^  535. 

Com.   312.    2  Woodes.   562.    Bac.  (A)  See  form,  poit,  last  vol.  6.    II 

Ab.  Information^  A.  Harg.  St  Tr.  264 
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tofinty  of  Middlesex,  on,  &c.  and  for  our  said  l6rd  the  king  giveth 
the  court  here  to  understand  and  be  informed  tliat,''  &c.  Where 
the  solicitor  general  prosecutes,  during  a  yacancy,  except  in  the  dif- 
ference of  his  description,  the  form  is  precisely  similar,  (c)  The 
substance  of  the  charge  then  follows,  in  which  all  the  requisites  of 
an  indictment  must  be  observed,  and  the  circumstances  of  the  of- 
fence stated  with  the  same  accuracy  and  precision,  (d)  But  when 
th^  indictment  would  conclude,  with  tne  words  ^^  against  the 
peace  of  our  said  lord  the  king,  bis  crown  and  dignity,"  the  infor- 
mation proceeds  further:  ^^  whereupon  the  said  attorney-general  of 
our  said  lord  the  king,  who  for  our  said  lord  the  king  in  this  behalf 
prosecutes,  prays  the  consideration  of  the  court  here  in  the  pre- 
mises, and  that  due  process  of  law  may  be  awarded  against  the  [*847] 
said  C.  D.  (the  defendant)  in  this  behalf,  to  make  him  answer  to 
our  said  lord  the  king,  touching  and  concerning  the  preorises  afore- 
said, key  And  the  whole  is  then  subscribed  by  the  signature  of 
the  attorney-general,  and  filed  in  the  crown  office,  (e). 

So  independent  is  the  authority  of  the  attorney  general  that  the  ofquMh- 
court  will  not  quash  his  information  on  the  motion  of  the  defendant,  infir<>r  ^^- 
but  will  compel  him  to  plead  or  to  demur,  (f)    Nor  will  they  Selnfor.** 
quash  it  upon  the  motion  of  the  attorney  general  himself,  if  he  find  mation. 
it  to  be  defective,  in  order  to  enable  him  to  file  another;  because 
he  has  the  power  of  entering  a  nolle  prosequi  and  of  preferring  a 
new  charge  whenever  he  pleases,  (g)    Informations  both  at  com- 
mon law,  and  against  officers  in  me  service  of  the  East  India 
Company,  under  the  statutes,  {h)  may  be  amended  on  demurrer, 
though  if  amendment  after  amendment  were  applied  for  merely  to 
harass  the  defendant,  the  court  would  refuse  any  longer  to  lend 
their  sanction,  (i) 

The  attorney  general  having  filed  his  information,  brings  it  on  Trial,  &c. 
to  trial  at  what  time  he  thinks  proper,  (fc)  But  it  must  be  ob- 
served that  if  the  defendant  can  show  that  he  has  been  aggrieved 
by  unnecessary  delay,  he  may  apply  to  the  court  to  fix  ai  day  for 
a  trial  at  bar,  which  they  will  not  refuse  him.  (l)  He  cannot, 
however,  carry  down  the  trial  to  nisi  prius  by  proviso,  without  the 
consent  of  the  attorney  general,  as  that  proceeding  implies  laches 
which  can  never  be  imputed  to  the  crown  or  its  ameers,  (m)  In 
general,  the  trial  of  the  defendant  is  on  Uie*  Nisi  Prius  side  of  the  [*84S] 
court  of  King's  Bench,  and  is  conducted  in  the  same  way  as  an 


(c)  4  Burr.  3553.  (A)  24  Geo.  UI.  c.  25.  26  Geo.  III. 

(4  4  Burr.  2556.  c.  57. 

(e)  See  form,  11  Hatg.  St.  Tr.  H66,  U)  4  T.  R.  457. 

poii.  last  vol.  6.  (k)  llHarg.  St.  Tr.  272.    Ante, 

f/J  1  Salk.  372.    Com.  Dig.  Infor-  510,487,  a 

nation,  D.  4.  Bac.  Ab.  Informations,  (/}  2  East,  209.    Ante,  510, 487,  8* 

A.  aec.  sed  vide  1  Sid.  152.  cmU.  .  (m)  2  East,  202.   Ante,  510, 487>8. 

(^)Dougl.239. 
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iDdictment  for  a  voinAtnumnomr  it  the  assises.  (»)  But  the  allar- 
ney  geoeral  is  entitled  to  a  trial  at  bar  if  be  prefers  it.  (o)  He 
usually  ehuses  to  try  belbre  a  special  jiuy,  the  mode  of  smiiHiooiBg 
whom  we  ha?e  already  consideted,  {f) — a  practiee  which  has  beei 
objected  to  as  too  anfaTourable  to  the  sabject,  when  the  inflnence 
of  the  crown  is  opposed  to  a  single  individnal,  and  state  policy  b 
in  question,  (f )  On  the  trial,  dbe  attorney  girtteral  has  the  rigfatof 
reply,  eren  though  the  defendant  caUs  no  witnesses,  (r)  He  caih 
not  himself  be  called  as  a  witness  to  be  eaamioed  an  to  his  mo- 
tiYes  for  commencing  the  prosecution,  (t )  If,  on  the  trial,  tk 
defendant  be  acquitted,  or  if  a  ndle  prosequi  be  entered,  he  hai 
all  his  own  expenses  to  defray,  as  it  is  beneath  die  dignity  ^fkt 
crown  either  to  recei?e  costo  or  to  pay  them,  (t)  If  he  be  csa- 
victed,  and  actually  in  court  at  the  time,  he  may  be  committed  ii 
the  interval  between  verdict  and  judgment,  if  the  attorney  gencnl 
moves  the  court  to  that  effect,  but  he  may  be  admitted  to  bail,  mi 
if  he  be  absent,  it  ti  more  uraal  to  permit  him  to  remain  at  brp 
on  his  recognizance  till  brought  up  to  receive  sentence.  Judg- 
ment is  not  pronounced  until  moved  for  by  the  attomej  gencnl, 
who  may,  if  he  thinks  fit,  exercise  a  virtual  prerogative  of  parted 
by  entering  a  nolle  prpsequi  or  declining  to  bring  up  the  party  eoa- 
victed.  But  if  he  delays  to  the  inconvenience  of  the  aefeadat, 
he  may  voluntarily  appear  and  demand  judgment  to  be  paacd 
against  him.  When  brought  up  to  receive  sentence,  the  attorn^ 
general  moves  the  judgment  of  the  court  on  the  defendmity  nk 
then,  either  personally  or  by  his  counsel,  addresses  the  court  is 
[*849]  mitigation  of  punishment,*  and  files  affidarits  to  the  same  |Mr- 
pose,  (u)  At  this  time  the  sentence  is  not  ahrm  prononced,M 
the  party  convicted  is  sometimes  sent  to  some  of  the  king>  ftmm 
on  tne  motion  of  the  attomev  general,  fbr  a  few  days,  while  die 
court  deliberate  on  the  facts  before  them  and  resolve  on  the  judg- 
ment. At  the  end  of  this  time,  he  is  again  brought  into  cowt,  and 
sentence  is  passed  upon  him.  In  deciding  on  the  severity  of  tk 
punishment,  the  court  will  take  into  their  consideratioD  the  tbae 
the  defendant  has  been  already  in  prison.  The  nature  of  (he  sei- 
tence  varies,  of  course,  according  to  the  colour  of  the  offence  and 
the  ag^avations  or  excuses  with  which  it  may  be  attended.  (») 


(n)  See  the  course  of  proceeding  Tr.  289. 

aeainst  Mr.  Home,  11  Harg.  St.  Tr.  (<)  II  Hm,  St.Tr.  283. 

:S4  to  289.  (t)  HuUock,  557.    Ante,  825. 

!o)  1  Stn.  644.  (s)  See  proceeding  ante^  691,1 

p\  \nte,  521,  &c.  (w)  See  form  of  Judgment  on  O^ 

(9)  U  Harg.  St.Tr.  273.  lawry.    Hand.  Prac  453.    6  T.  a 

(r)  Ante,  &7,  8,  9.    11  Harg.  St.  574. 
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InrormatioDs  in  the  Dame  of  the  master  of  the  crown  office  seem,  ii.  infor- 
at  common  law,  to  stand  on  the  same  footing  as  those  filed  ex  nations  in 
officio   by  the  attorney  general,  and  the  important  distinctions  of th^eMas. 
which  now  exist,  arise  principally  from  the  4  &  5  W.  &M.  c.  11.  ter  of  the 
and  the  practice  which  has  subsequently  regulated  the  mode  and  Crown  Of- 
substance  of  the  proceedings.     The  master  of  the  crown  office,  in  p^vatB  *in- 
whose  name  they  are  filed,  is,  to  this  purpose,  the  officer  of  the  dividuals. 
public,  as  the  attorney  general  is  the  minister  of  the  crown,  (x) 
They  divide  themselves  into  two  classes — those  filed  against  pri- 
vate individuals,  and  those  which  are  granted  against  magistrates, 
for  misconduct  in  the  discharge  of  the  duties  of  their  office. 

The  4  &  5  W.  &  M.  c.  18.  s.  2.  prohibits  the  master  of  the  I.  Against 
crown  office  from   exhibiting  any  informations  without  express  jj^luaia"' 
leave  of  the  court  of  King^s  Bench,  in  which  tribunal,  therefore,  in  what  ca- 
the  whole  jurisdiction  over  this  class  of  information  is  vested,  sea  the 
The  object  of  our  inquiries  is,  therefore,  to  determine,  in  what  ^^"^^^^ 
cases  that  court  has  power  to  sanction  this  mode  of  prosecution,  ^^ 
and"*^  when,  in  their  discretion,  they  will  exert  it.     Their  absolute    pSSOJ 
power  seems,  in  its  strictest  sense,  to  extend  over  every  descrip- 
tion of  misdemeanour;  but  they  have  no  more  authority  to  suffer 
treason  or  felony  to  be  thus  prosecuted,  than  the  attorney  general 
possesses,  (y)     Upon  regular  motion,  grounded  on  proper  affida- 
vits, and  not  sufficiently  answered  by  the  party  accusea,  {z)  they 
will  grant  leave  to  file  a  criminal  information,  in  case  of  all  offences 
below  the  degree  of  felony,  which  do  not  so  immediately  affect 
the  security  of  government,  as  to  require  the  interference  of  the 
attorney  general,  and  which  yet  are  important  in  themselves,  and 
in  their  consequences,  materially  affect  the  public  welfare,  (a) 
Thus  it  has  been  allowed  for  offences  immediately  affecting  God, 
religion,  or  morality,  as  for  blasphemy,  or  obscene  writings,  (b) 
for  attempting  to  bribe  a  privy  counsellor  to  procure  the  reversion 
^f  an  office  grantable  by  his  majesty,  (c)  for  procuring  a  female 
aipprentice  to  be  assigned,  thoug}i  with  her  own  consent,  for  pur- 
poses of  prostitution,  {d)  for  seducing  a  woman  addicted  to  drink«- 
iug,  to  make  her  will,  (e)  for  an  imposture  and  conspiracy  to  de- 
mand, (/)  and  for  enticing  a  young  man  or  woman  from  their 


(x)  4«urp.2570. 

Is)  2  Hale,  151.  1  Show.  109, 
LIO.  Hawk.  b.  3.  c.  26.  s.  3.  4  Bla. 
vom.  310.  Bac.  Ahr.  Inforniation  A. 
>  Wootles.  561.  Burn,  J.  Informa- 
ion.  Williams,  J.  Information  Cri- 
ninal  I.  See  ante,  165,  6.  and  Lord 
Srakine's  Speeches,  1  Vol.  275. 

(s)  See  post.  856,  as  to  the  neces- 
ary  proceedings. 

(a)  Hawk.  b.  2.  c  26.  2  Hale, 
51.  Bac.  Abr.  Informations  A.  and 
\.   2  Nolan's  Poor  L.  262.  Williams, 

CV^m.  Late. 


J.  Information  Criminal. 

(b)  2  Stra.  789.  (filed  by  the  Attor- 
ney-General.)  Bac.  Abr.  informa. 
tions  B.  in  notes. 

(c)  4  Burr  2494.  Bac.  Abr.  Infor- 
mations B.  in  notes. 

(d)  1  Bla.  Rep.  439.  Bac.  Abr. 
Informations  B.  Com.  Dig.  Informa- 
tion C. 

(e)  2  Burr.  1099.  Bac.  Abr.  Infor- 
mations B.  in  notes. 

r/J  1  Bla.  Rep.  292.    Bac.  Abr. 
)rormati< 


Informations  B.  in  notes. 
VOL.  I. 


4  E 


fi86 


Gumif AL  mroMunoHs 


parents  or  guardians,  to  marry  tbem,  or  with  any  other  improper  de- 
sign, even  though  the  parties  accused  have  been  committed  for  t 
contempt  by  the  coort  of  Chancery.  (^ )  An  information  hat  ahs 
been  allowed  for  offisnces  against  pubhc  justice,  as  for  peijary,  and 
[*861]  suborning  witnesses,*  (A)  eitortions,  (t)  embracery,  («)  rescuing 
persons  in  custody  under  legal  process,  or  escaping  from  imprison- 
ment upon  a  persecution  for  a  contempt,  (I)  attempting  to  prejn- 
dice  the  minds  of  a  jury,  by  distributing  hand  bills  with  that  tea- 
dency,  just  before  a  trial,  (m)  and  for  libelling  or  obstmcting  ma* 
gistrates  in  the  dischaige  of  tneir  duty,  (n) 

This  proceeding  may  dao  be  obtained  for  offences  against  nsb- 
lic  police,  as  the  spreading  6be  news,  (o)  nuisances,  (p)  iiepcct- 
ing  to  repair  highways,  (q)  obstructing  navigable  riveis,  (r) 
keeping  neat  quantities  of  gunpowder  so  as  to  endanger  the  nei^ 
bourhood,  («)  against  the  captain  of  a  man  of  war  for  refosii^  it 
permit  the  coroner  to  come  on  board  his  vessel  to  take  an  io- 
quest,  (t)  against  an  overseer  for  forcibly  removing  a  woman  bt 
advanced  in  pregnancy  from  one  parish  to  another,  in  order  to  md 
the  expense  arismg  from  the  birtn  of  her  child,  (ii)  and  for  aher- 
ing  a  rate  after  it  has  been  made  and  allowed  by  introducing  a  per- 
son therein  for  election  purposes,  (e)  This  course  may  also  be 
taken  against  a  person  for  rerusine  to  take  upon  himself  the  dse 
of  sheriff,  as  the  vacancy  of  that  situation  is  an  obstacle  to  puhfie* 
justice.  (10)  It  may  also '  be  obtained  for  offences  against  the  pab- 
lie  peace,  as  for  riots,  and  other  acts  of  violence,  (x)  And  ivhcse 
the  misdemeanour  is  of  an  atrocious  nature,nhe  same  jMOceediig 
will  be  allowed  though  it  immediately  affect  an  individmi  only,  as 


[•858] 


(^)  2  Stn.  lior,  8.    Andr.  310. 


;i 


Hawk.  b.  2.  c.  26.  s.  1  and  9.  B«c. 
Abr.  thfomations  A.  William^  J. 
InforiMtion  Criininal  I. 

(A)  1  Show.  111.  1  Sets.  Cts.  ITT. 
Hawk.  b.  3.  c.  26.  a.  1.  Bac.  Abr. 
Informations  B.  WiUiams,  J.  Infor- 
mation Criminal  I. 

(n  Hawk.  b.  2.  c.  26.  s.  1.  2  Bar- 
nar^C  310.  Bac  Abr.  Infofmaiions 
B.  William^  J.  InformatioD  Crimi- 
nal I. 

(h)  1  Saund.  300-  b. 

(Q  Cro.  Car.  209.  Hawk.  b.  2.  c. 
26.  8. 1.  Bac.  Abr.  Iqfornaation  A. 
Williams,  J.  Infonnation  Criminal  I. 

(m)  4T.R.285.  Hawk.  b.  2.  c. 
26.  s.  9. 

(n)  Cartb.  14»  5  Bac.  Abr.  Infor- 
mations A.  WiUtam%  J.  Information 
Criminal  I. 

(«)  Hawk.  b.  2.  e.  26.  s.  1.  Bac. 
Abr.  Informations  B.  WiUiam8»  J. 
Information  Criminal  1,    Bum,  J.  In- 


formation. 

(J>)  Id.  Ibid. 

M  Sir  Tho.RajBi.  384.  Hawk. 
b.  2.  c  26.  8.  L  Bac.  Abr.  InfbrBo^ 
tions  B.  WiUiams,  J.  Information 
Criminal  I,  But  this  is  noC  itsaal  as- 
less  under  particular  ciminmaooes. 

(r)  Shower*  113i  116.  H»wk.  k 
2.  c.  26.  s.  1.  Bac.  Abr.  Informatkni 
B.  Williams,  J.  iDfbnnatioD  Cri^ 
nail. 

<0  3  Stra.  1167.  Hawk:.b.2.€.^ 
s.  9.  Bac.  Abr.  Infomuuiona  B.  is 
notes. 

(0  Andr.  231.  2  Stm  109r 
Hawk.  b.  2-  c.  26.  s.  9.  Bac  Abr.  la- 
formations  ^,  in  notes. 

(ti)2Nolan.P.L.262. 

iv)  Id.  ibid. 

(w)  2  T.  R.  731. 

(jr)  Hawk.  b.  2.  c  S6.  a.  1.  Bic 
Abr.  Informations  A,  Bum,  J.  Mbr- 
mation.  Williams,  J.  Infonmiioc 
Criminal  1. 
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br  spiriting  away  a  child  to  the  plantations,  (y)  for  impressing  a 
captain  maliciously,  as  if  he  irere  a  common  seaman,  {z)  for  in- 
renting  commanication  with  a  ghost,  tending  to  accuse  a  man  of 
laving  committed  murders,  (a)  for  an  indecent  libel  on  a  married 
nan,  giving  a  ludicirous  account  of  his  marriage  with  an  actress,  (b) 
md  for  a  gross  libel  on  an  individual,  which  he  will  by  aflSdavit 
positively  swear  to  be  untrue,  (c)  So  an  information  will  be 
panted  against  a  corporation  for  entering  libellous  reflections  in 
^eir  books  respecting  the  issue  of  a  trial  and  the  administration  of 
public  justice,  {d)  for  bribery  at  a  corporation  election,  (e)  for 
contempts  of  the  King's  authority,  as  departing,  from  parliament 
without  his  license,  disobeying  his  writs,  and  uttering  money 
without  bis  sanction.  (/)  It  may  also  be  obtained  for  notorious 
cheating,  for  .forgery  at  common  law,  and  for  conspiracy  whatever 
mav  be  its  object,  (jg^  A  collector  of  taies  who  obtains  more  than 
is  due  to  apply  to  his  own  use,  may  be  punished  by  this  mode  of 
proceeding,  (a)  And  where  several  persons  went  to  the  owner  of 
a  cottaae  on  a  waste  which  had  been  built  for  more  than  twenty 
years,  demanding  money,  and  threatened  to  demolish  it  on  refusal, 
an  information  was  granted  against  them.  {%)  The  statute  24 
Geo.*  3.  c.  S4.  s.  64,  directs  this  proceeding  either  by  the  Attorney 
General,  ex  officio,  or  by  motion  in  the  King^s  Bench,  for  misde- 
meanours committed  in  our  East  Indian  possessions,  and  prescribes 
Uie  mode  in  which  the  prosecution  shall  be  condaeted.  (k)  For- 
merly it  was  usual  to  gprant  an  information  a^nst  overseers  for 
Krocuring  the  marriage  of  a  pauper  with  an  mtent  to  throw  the 
urthen  of  maintenance  on  another  parish,  (I)  but  the  court  have 
lona  come  to  a  resolution  to  refuse  them  and  leave  the  applicant  to 
8e<£  a  remedy  by  indictment,  (m) 

But  though  the  court  has  this  extensive  jurisdiction,  yet  in  the 
exercise  of  their  discretion  there  are  many  cases  of  misdemeanours 
where  the  court  would  refuse  to  grant  an  information,  either  because 
the  oiience  does  not  require  so  severe  a  proceeding— *4>ecause  the 
party  applying  is  himself  culpable-— or  because  the  consequences 
of  such  a  measure  would  be  peculiarly  oppressive.     Thus  an 


ims] 


(y)  Sir  Tho.  Rayai.  474.    Hawk« 

b.  2.  c  2&  s.  1*  Bac*  Abr.  Infonna- 
tions  B.  WiUutms,  J.  Information 
Criminal  I. 

(z)  1  Bla.  Bep.  19.  Hawk.  b.  3.C. 
26.  t.  9.  Bac.  Abr.  Informatiooa  B. 
in  notes. 

(a)  1  Bla.  Rep.  392.    Hawk.  b.  3. 

(6)  1  Bla.  Rep.  294.    Hawk.  b.  2. 

c.  26.  8.  9.  Bac.  Abr.  Informations 
B.  in  notes. 

c)  Dougl.  284^  387. 
2T.R.199.    liswk.b.2.c.26. 


.  ail  11 


iu9. 

(e)  2  Ld.  Raym.  1377.  Hawk.  b. 
2.  c.  26.  a.  9.  Bac  Abr.  Informations 
B.  in  notes. 

CfJ  Hawk.  b.  2.  c.  96.  9, 1.  Bac. 
Abr.  Informationa  B.  Williams,  J. 
Information  Criminal  I. 

U)  I A  ibid. 

(A)  1  Bess.  Caa.  160. 

(0  Caa.  K.  B.  93. 

(it)  4  T.  R.  457. 

m  1  Wila.  41.    4  Burr.  2106. 

(m)Csld.246,247.iL(a)  2No]an> 
262. 
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information  will  not  be  granted  for  bribery  at  an  election  before  the 
expiration  of  the  two  years  witbin  which  an  action  may  be  brought, 
nor  if  the  motion  arise  from  persons  who  have  themselves  been 
the  subjects  of  a  prosecution  for  a  similar  offence,  (n)  Nor  will  it 
be  granted  for  striking  a  magistrate  in  the  execution  of  his  office, 
where  it  appears  that  he  was  himself  the  aggressor;  {o)  or  against 
a  cheat  or  gambler  on  the  application  ofothers  of  the  same  charac- 
ter; ( p)  or  for  sending  a  challenge  where  it  seems  to  have  been  in- 
stigated by  the  provocation  of  the  accuser,  {q)  So  the  court  will 
not  sanction  this  course  against  a  husband  for  attempting  to  take 
back  his  wife  contrary  to  articles  of  separation  between  them,  (r) 
nor  against  several  for  rising  in  a  body  to  quell  a  riotous  assembly 
for  small  irregularities  which  may  occur  in  the  pursiut  of  so  lauda- 
[  854]  bie  a  design."**"  (s)  It  has  also  been  refused  where  an  attempt  to 
suborn  has  been  sworn  to,  {t)  where  a  private  individual,  in  order 
to  effect  a  private  purpose,  read  a  proclamation  pretending  it  was 
that  required  ^y  the  riot  act,  when  it  was  merely  a  fabrication  of 
his  own,  (u)  where  a  minister  was  accused  of  misapplying  money 
collected  on  a  brief  to  assist  sufferers  by  fire,  (ts)  and  where 
another  of  the  same  clerical  office  was  charged  with  perjury  on  a 
simoniacal  admission  to  his  living,  {x)  Applications  against  a 
Dissenter  for  refusing  the  office  of  Sheriff,  {y)  against  members  of 
a  corporation  for  improperly  applying  their  funds,  (z)  and  against  a 
party  for  disobeying  a  private  act  of  parliament,  (a)  have  been 
equally  unsuccessful.  It  is  said  that  if  a  statute  in  one  claase 
prohibit  an  act,  dnd  in  another  give  a  penalty,  no  information  can 
be  filed,  (6)  though,  as  we  have  already  seen,  an  indictment  may  in 
some  cases  be  supported,  (e)  And  it  is  certain,  that  where  the 
statute  not  merely  prohibits  an  act,  but  makes  it  void  if  done;  as 
Tvhere  18  Hen.  VI.  c.  11.  forbids  any  man  to  become  a  Justice  of 
the  Peace  who  has  not  ^£40  per  annum,  and  makes  his  appoint- 
ment a  nullity,  this  proceeding  cannot  be  resorted  to  in  order  to 
punish  his  assumption,  (d)  Nor  is  it  usual,  except  under  par- 
ticular circumstances,  to  grant  an  information  in  the  case  of  a 
libel  against  a  private  individual,  unless  it  be  of  a  very  malignant 
and  injurious  nature,  and  the  prosecutor  positively  swears  the 


(n)  1  Bla.  Rep.  542.  Hawk.  b.  2. 
c.  26.  s.  9. 

(o)  R.  T.  Hardw.  240.  Com.  Dig. 
Inf  irmation,  C. 

(/»)  1  Burr  548.    Hand  Prac.  20. 

(V)  1  Burr.  316.    Hawk.  b.  2.  c.  26. 

8.9. 

(r)  1  Bla.  Rep.  18.  Hawk.  b.  2.  c. 
26.  8.  9. 

(0  I  Bla.Rep.47.  Hiwk.  b.  2.  c. 
26.  8.  9. 

(0  Hawk.  b.  2.  c.  26. 8.9.  B.  R. 
H.  242. 

(u)  1  Bla.  Rep.  2.    lUwk.  b.  2.  c. 


26-  s.  9. 

(w)  1  Bla.  Rep.  443.  Hawk.  b.  3. 
26.  8.  9.    Com.  l>ig.  Information.  C. 

(x)  1  Sti-a.  70.  Hawk.  h.  2.  c 
26.  s.  9.    Com.  Dif^.  Information  C. 

(y)  2  Sira.  1193.  Hawk.  b.  %  c. 
26  a.  9. 

(z)  U»wk.  b.  2,  c.  26.  s.  9. 

(a)  1  Burr.  385.  Hawk.  b.  2.  c.  26. 
8.  9. 

(i)  2  Woodes.  563. 

(c)  4  T.  R.  202.    2  Burr.  799. 

(d)  2  Mod.  302.  Com.  Dig.  Infor. 
mation  C. 
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allegations  to  be  without  foundation,  (e)  Nor  will  it  be  allowed, 
where  the  Defendant  has  been  already  indicted  for  the  same  of- 
fence, and  acquitted,  (/ )  or^  it  is  intended  as  a  mode  of  trying  a 
mere  civil  right,  (g)  or  if  the  Defendants  are  in  a  low  situation  in  [*8o5] 
life,  and  it  is  probable  the  costs  of  the  proceedings  would  oppress 
them.  (&)  And  as  the  court  of  King's  Bench  will  presume  the 
Attorney  General  competent  to  the  discharge  of  his  official  duties, 
they  will  not  interfere  in  any  case  which  it  is  his  more  peculiar 
province  to  prosecute,  (t)  So  that  when  by  lapse  of  time,  the 
penalty  forfeited  under  a  penal  statute  has  fallen  entirely  to  the 
crown,  they  will  leave  it  to  the  king  to  prosecute  for  it  himself 
through  the  means  of  his  own  officer,  (fe)  And  offences  beyond 
the  seas,  or  within  the  admiralty  jurisdiction,  will  not  be  thus 
punished,  except  where  the  court  have  power  by  some  act  of 
parliament  to  redress  them.  (Z) 

Besides  these  cases  by  which  the  discretion  of  the  court  may  be 
guided,  they  will  take  into  consideration  all  the  circumstances  of 
the  charge  before  they  lend  their  sanction  to  this  extraordinary 
mode  of  prosecution.  They  will  observe  the  ixmz  of  making  the 
application,  and  whether  a  long  interval  has  elapsed  since  the 
injury,  and  to  what  cause  it  may  fairly  be  ascribed;  they  will  con- 
sider the  evidence  on  which  the  charge  is  founded,  and  weigh  the 
probabilities  which  it  seems  to  offer;  they  will  examine  the  charac- 
ter and  motives  of  the  applicant,  at  least  his  share  in  the  matter 
before  them;  and  they  will  look  forward  to  the  consequences  of 
the  measure,  they  are  requested  to  allow  in  the  peculiar  situation 
of  the  defendants,  (m)  The  mode  in  which  all  these  circumstances 
are  brought  before  them  by  the  course  to  be  taken  in  applying  for 
a  criminal  information,  it  is  now  proper  to  examine. 

It  is,  however,  necessary  here  to  observe  that  before  a  party  ["^^SSSI 
aggrieved  applies  to  the  court  for  leave  to  file  a  criminal^  informa- 
tion, he  must  resign  his  civil  remedy,  and  drop  any  action  which 
he  has  already  commenced  against  the  defendant,  unless,  from 
peculiar  circumstances,  the  court  see  fit  to  allow  him  to  continue, 
or  to  institute  a  civil  proceeding,  (n)  And  if  an  action  is  actually 
depending,  they  will  refuse  to  grant  the  information,  unless  there 
be  a  positive  engagement  to  suspend  all  other  remedies,  (p) 

Though  the  rules  adopted  by  the  court  respecting  the  time  of  Time  and 
moving  for  a  criminal  intormation  a'^ply,  in  strictness,  Dnly  to  the  ""^'p^  ^^ 
case  of  magistrates,  (p)  it  should  be  the  object  of  the  prosecutor,  in  ^^^^^' 

■  -  — 

(e)  Doug].  284,  387.    1  Sira.  493.  (Jb)  2  Sira.  1^34. 

Com.  Dij?.  Information  C.  (/)  2  Stra.  918.    1  Sess.  Cast-s,  246 

C/J  Hawk.  b.  2.  c.  26.  «.  8.  (w)  1  Bla.  li<?p,  542. 

(g)  Cro.  Jac.  212.    Hawk.  b.  2.  c.         (n)  2  T.  R.  198.    2  Burr.  830,  719. 

26.  s.  8.  Hawk.  b.  2.  c.26.  9.8.  in  notes.  Hand. 

(/>)  Cald.  246, 7.  Pru«.  5.    Bum.  J.  Informalifin. 

(»)  4  Burr.  2089.    3  Burr.  1565.   4         (0)  R.T.  Hard w.  241. 
Bla.  Com.  309.    Hand.  Prac.  19.    2.         {f)  See  post.  875. 
Woodes.  563. 
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every  case,  to  bring  forward  Iu8  aeematioD  as  earfy  as  pmwHr, 
because,  as  we  have  abvady  seeo,  any  delay  which  he  is  mabk 
to  explain  wiU  operate  greatly  to  bis  prejudice,  and  may  ens 
induce  the  court  to  refuse  his  application,  (q)    But  no  Dotiee  of  kii 
motion,  and  of  course,  no  affidavit  of  service  is  necetsaiy,  as  where 
a  magistrate  is  accused  <^  misconduct  in  the  dischai|^  of  the  dmia 
of  his  office,  (r) 
AffidATiu       Before  the  statute  4  &  6  W.  Il  M.  c.  18,  it  was  in  the  poinr 
on  wluch    of  any  individual  to  file  an  information  without  disclosing  to  tk 
^^^^2^^  court  the  grounds  on  which  it  was  exhibited,  (t )    But  as,  by  thrt 
edj»^    provision,  no  proceedii^  of  this  kind  can  be  allowed  without  teare 
of  the  court,  that  permission  is  only  to  be  obtained  upon  afidarilB 
stating  the  circumstl^lces  on  which  the  applicant  seeks  to  proceed 
by  this  extraordinaiy  method.    These  must  not  only  cba^  the 
defendant  with  such  a  crime  as  vnll  justify  the  court  in  inteiiBriag 
but  must,  in  general,  show  the  innocence  of  the  party  appiyiogj 
and  that  his  motives  are  honourable  and  sincere,  (t)     To  dits  nk 
[^571    ^cfc  seem,*  however,  to  be  some  exceptions  which  rest  on  tbdr 
own  circumstances  and  do  not  aflect  the  general  princiide.    IWi 
where  in  a  libel  againt  a  peer,  the  defendant  accused  turn  of  tret* 
sonable  words  spoken  in  parliament,  where  nothing  thsu  is  said  ii 
liable  to  question;  and  where  a  man  has  been  libelled  generally  u 
a  thief,  or  abused  with  any  other  chaige  expressed  in  gtwsl 
language,  he  will  not  be  called  on  to  swear  the  negative,  as  if 
particular  facts  had  been  alleged  against  him.  (u)    Tbe  evideace 
offisred  upon  these  affidavits  must  be  such  as  could  be  reoeivel 
before  a  grand  jury  or  upon  the  trial;  and  therefore  it  wuaA  be 
sworn  to  by  competent  witnesses,  and  not  depend  upon  hearsay  orlhc 
unauthenticated  declarations  of  another,  {w)    Therefore  thestato' 
ment  of  a  quaker  cannot  be  received  in  support  of  the  appUcation, 
though  his  affirmation  may  be  read  in  exculpation  of  himself,  (x) 
So  if  a  person  apply  to  the  court  for  a  criminal  informatien  s^gaiast 
another  for  sending  him  a  challenge,  and  swears  in  his  alMatit 
that  the  letter  was  delivered  to  him  by  a  third,  who  told  him  he 
came  from  the  defendant  but  had  refused  to  make  oath  of  that  cir- 
cumstance, the  court  will  refuse  his  application  and  leare  him  to 
indict,,  when  he  may  compel  the  attendance  of  his  neceaaaiy  irit- 
nesses  by  the  usual  process,  {if)    But  it  is  not  necessary  that  the 
affidavits  on  which  die  charge  is  founded  should  have  been  origifi- 
ally  taken  for  the  purpose,  for  if  the  chaj^  is  having  undnlf 


(9)  Ante,  855.    1  Bla.  Rep.  542.  (u)  Doiigl.  387, 390. 

(r)  Hand.  Prac.  19.    See  post,  in         (w)  6  T.  R.  294.    Bac.  Abr.  Inlbr- 


the  case  of  Magistrates.  mations,  Dl  in  notes.    See  snte^  as  to 

r»)  4  T.  K.  290.  evidence,  5(58,  SC-^ 

[t)  Dougl.  284>  387,  588.    1  Burr.         r*)Ante,  592. 


(»)  4  T.  K.  290.  evidence,  5(58,  588. 

(0  Dougl.  284>  387,  588.    1  Burr.         (x^Ante,  592. 
402.    Burn,  J.  Information.  (yj  6  T.  B.  294. 


*  See  forms  of  Affidavits,  post  last  vol. 
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endeavoured  to  prejudice  the  minds  of  the  inry  in  a  caase  about  to 
bc'  brought  to  issue,  and  the  facts  were  disclosed  in  affidavits  to  put 
off  the  trial,  an  information  may  be  granted  against  the  party 
offending  on  the  matters  brought  before  the  court  with  this  collate- 
ral design,  {z)  And  where  the  witnesses  who  refuse  to  make 
aflBdavit  appear  to  be  directly^  under  the  control  of  the  party  [^58] 
accused,  it  seems  that  the  court  will  sometimes  permit  secondary 
evidence  to  be  given  of  what  they  had  previously  asserted,  (a)  So 
where  the  matter  alleged  to  be  criminal  is  contained  in  letters, 
copies  of  them  sufficiently  verified  to  be  correct  will  suffice,  {b) 
And  an  affidavit  that  the  defendant-  confessed  the  charge,  if  not 
sufficiently  denied,  will  be  sufficient  to  induce  the  court  to  grant 
an  information  against  him.  (e) 

It  is  not  the  practice  for  any  of  the  affidavits  in  the  course  of  an 
application  of  this  nature,  to  be  entitled  in  any  cause  previous  to 
the  rule  being  made  absolute,  but  only  ^^  In  the  King's  Bench."  (d) 
It  is  indeed  laid  down  that  all  documents  of  this  description  in  sup- 

Eort  of  a  motion  for  leave  to  file  a  criminal  information,  must  not 
e  entitled,  and  if  they  are,  the  court  will  refuse  to  receive  them, 
that  if  produced  on  showing  cause  against  the  rale,  they  may  be 
either  with  or  without  a  title,  and  that  after  the  rule  has  been  made 
absolute,  they  must  be  uniformly  entitled,  (e)  The  substance  of 
the  affidavits  should  be  very  full  and  explicit,  and  contain  all  mat- 
ters necessary  to  criminate  the  defendant,  and  justify  the  party  ap- 
plying, as  it  is  the  general  rule  of  the  court  not  to  allow  any  supple- 
mentary matter  to  be  afterwards  sworn,  either  to  supply  what  is 
defective  or  explain  what  is  obscure.  (/) 

The  affidavits  being  thus  prepared,  as  no  notice  is  requisite  to  Moving 
the  party  accused,  (g)  the  next  step  is  for  the  prosecutor,  by  his  ^^^  Ruie_to 
eounsel,  to  move  the  court  of  King's  Bench  for  a  rule  calling  upon  ^^^ 
the  defendant  to  show  cause  why  leave  should  not  be  granted  to 
file  an  information*  against  him.  (&)    If  there  then  appears,  prima    [*869] 
.  facie,  upon  the  inspection  of  the  expartd  statements  in  the  affida- 
vits of  Uie  prosecutor,  reason  to  call  on  the  other  party  for  his 
reply,  the  motion  is  granted.    On  this  the  rule  is  drawn  up  by  the 
clerk  of  the  rules  in  the  crown  office,  (t)     Where  several  persons 
have  been  guilty  of  a  joint  offence,  one  motion  should  be  made  and 
one  rule  granted  for  leave  to  file  a  single  information,  or  otherwise 
they  could  not  all  be  joined  in  one  information;  for  if  a  distinct 


(r)  4  T.  R.  385.  Dig.  Information,  D.  1.    12  Etft,  165. 

(a)  2  T.  B.  203.  in  notet»  sed  Tidd*  5  ed.  496.    Hiuid.  Pnc.  3.    2 

quxre.  Stra.  704. 

(A)  1  Burr.  402.  f/j  Hand.  Prac.  3. 

(c)  Andr.  384.  tg)  Ant«,  856. 

(flQ  6  T.  R.  60.    Com.  Dig.  Infor-  Ih)  Hand.  Prac.  3,  4. 

roation,   D.    Andr.   313,  4.    Hand.  (i)  See  form  of  the  Rule  Nisi,  post. 

Prac.  3.    2  St  ra.  704.  last  vol. 

(06T.R.642.  Andr.  313, 4.  Com. 
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rule  be  obtained  against  each,  distinct  proceedings  must  severaflj 
be  taken  against  them,  {k) 
Service  of  When  the  rule  is  thus  drawn  up,  the  next  step  is  to  serre  a 
^^'Py^f.  copy  on  the  defendant.  (I)  Personal  service  Ts  not,  in  gienera],  re- 
on  Defend-  Q^i^i^^^  ^^^  >f  1^  ^^  delivered  to  the  wife  of  the  party,  it  will, 
ant.  prima  jfacie,  be  supposed  that  the  defendant  received  it.  (m)   Bat 

the  presumption  thus  raised  may  be  overthrown  by  the  wife^s 
swearing  that  her  husband  was  beyond  seas,  or  at  such  a  distance 
that  it  was  impossible  the  notice  should  reach  him.  (n)  It  is, 
therefore,  the  safest  course,  if  possible,  to  leave  it  personally  with 
the  party  to  whom  it  is  addressed.  At  the  same  time,  the  pai^ 
served  must  be  shown  the  original  rule,  from  which  the  copy  left 
with  him  is  taken,  (o)  After  this  an  (j^Uarit  of  the  service  mast 
be  made  by  the  person  who  was  actually  present,  in  order  that  the 
rule  may  be  made  absolute,  in  case  the  defendant,  at  the  time  ap- 
pointed, does  not  think  proper  to  resist  it.  (p)  Formerly  this 
course  was  generally  pursued;  for  it  was  thought  more  pradlentto 
suffer  the  information  to  be  granted,  than  prematurely  to  eiposc 
the  grounds  of  defence  on  which  the  party  accused  must  ultimately 
P860]  rely.  (9)  But^  now  it  is  more  usual  to  resist  the  application  in 
the  present  stage;  for  which  purpose  counter  affidavits  are  pre* 
pared  in  order  to  meet  the  accusation  when  the  day  for  showing 
cause  arrives,  (r) 
Affidavits  {f  the  defendant  is  conscious  of  his  innocence  of  the  chaige 
fcndanr^*  alleged  against  him,  he  should  take  care  to  deny  it  in  the  most 
express  and  comprehensive  terms,  and  not  confine  himself  to  a 
mere  contradiction  of  the  evidence  stated  by  his  accuser.  Tins 
where,  on  a  motion  for  an  information  for  publishing  a  libel,  the 
only  affidavit  produced  was  that  of  a  man  who  asserted  that  the 
defendant  had  confessed  to  him  the  publication  of  the  matte 
charged  as  offensive,  the  affidavit  of  the  defendant  that  no  sack 
confession  was  made,  will  not  induce  the  court  to  discharge  the 
rule,  but  he  should  have  denied  the  fact  of  publication  itself  oa 
which  the  charge  was  founded,  {s)  And  even  where  the  facts  of 
the  accusation  cannot  be  denied,  it  is  still  open  to  the  party  against 
whom  it  is  made  to  allege  the  purity  of  his  intentions,  and  to  ae^- 
tive  the  allegation  of  corrupt  design,  which  will  frequently  induce 
the  court  to  refuse  their  sanction  to  the  severer  course,  and  leave 
the  prosecutor  to  indict  if  he  thinks  proper,  (t)  The  affidavit  of 
the  prosecutor's  wife  may,  it  seems,  be  read  on  behalf  of  the 


(ib)  3  Burr.  1270.  of  service.    Hand.  Prac.  88.  post  1«t 

(/)  Hand.  Prac.  3.  vol. 

(m)  3  Stra.  1044.    4  T.  R.  464.    1  (9)  Id.  ibid. 

B.  &  P.  394.  (r)  Id.  ibid. 

(n)   R.  T.  Hardw.  271.      2  Stra.  (<)  Andr.  384. 

1044.    Hand.Prac.4.  (0  Dougl.  588.      2   Buxr.    IIS. 

(0)  Hand.  Prac.  4.  Hand.  Prac.  6. 

(/»)  Id.  ibid.    See  form  of  Affidavit 
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iefendant,  tbongh  it  is  not  settled  whether  she  could  be  sworn  as  a 
vitneas  on  (he  trial;  {u)  and  we  have  seen  that  though  a  quaker's 
iffirmation  cannot  be  read  in  support  of  a  criminal  information,  it 
nay  be  read  in  exculpation  of  the  defendant,  though  not  of  third 
>ersoDS.  (tf)  It  seems  that  these  affidavits  may  either  be  with  or 
vithoat  a  title;  {x)  bat  it  is  more  proper  that  they  should  be  en* 
itled,  as  there  is  now  a  cause  before  the  court  to  which  nhey 
relate,  (y)  The  mode  of  entitling  it,  in  general,  is^  in  the  name  [*861] 
E>f  the  king  against  the  party  on  whom  the  rule  nisi  is  granted,  and 
af  the  court  of  King's  Bench  in  which  all  the  proceedingii  are 
taken,  (z) 

It  frequently  happens  that,  upon  the  motion  to  make  the  rule  of  en1«:gr< 
absolute,  if  not  soon  ailer  the  service  of  the  notice,  the  party  against  ^pfi:  ^^^ 
whom  the  accusation  is  preferred  applies  to  the  court  to  enlai^e  the  ^^^' 
time  for  showing  cause,  either  on  the  ground  that  a  copy  of  the 
rule  had  been  served  too  late  to  admit  of  the  due  preparation  of  the 
defence,  or  some  other  reason  which  may  induce  the  court  to  grant 
a  further  delay,  (a)     This,  like  the  motion  in  chief,  is  made  upon 
affidavits  stating  the  facts  on  which  the  application  is  founded.  (6) 
If  the  grounds  there  laid  appear  satisfactory,  the  court  will  make 
a  rule  enlarging  the  time,  but  will,  by  the  same  rule,  compel  the 
defendant  to  file  his  exculpatory  affidavits  by  a  particular  day,  and 
if  the  rule  is  enlarged  to  a  subsequent  term,  will  require  him  to 
consent,  to  appear  and  plead  immediately,  in  case  the  information 
be  sranted  against  him.  (c) 

On  the  arrival  of  the  time  specified  in  the  rule  nisi,  unless  it  Proceed- 
has  been  enlarged,  if  no  cause  be  shown  on  the  part  of  the  defend-  >"K*  ?^ 
ant, -the  court  on  the  production  of  the  affidavit  of  the  service  of  a  ^^'"^ 
copy  of  the  rule,  will  make  the  rule  absolute,  if  they  think  the 
case  is  one  proper  to  be  tried  in  the  way  desired  by  the  accuser. 
But  it  more  frequently  happens  that  cause  is  shown  on  the  behalf 
of  the  defendant.    Either  in  person,  or  more  frequentlv,  by  his 
counsel,  he  addresses  the  court  on  the  subject  matter  of  his  own 
affidavits,  or  the  deficiency  of  the  prosecutor^s  case,  and  submits  to 
the  court  that  the  proceedings  ought  to  be  withdrawn.    The  counsel 
for  the  opposite  party  are  then  heard  in  reply.     If  the  judges  are 
doubtful  as  to  the  course  which  they  ought  to  pursue,  or  which  for 
more  evidence,  they  will  sometimes  adjourn  the  discussion  to  a 
future*  day,  or  even  a  subsequent  term,  and  will  then,  when  both   [^62] 
parties  have  closed,  take  time  to  advise,  (d)    At  length  having 


(u)  1  Sen.  Cas.  34S.  (a)  Hand.  Prac.  4, 5. 

ho)  Ante,  592,  SS7.  (b)  See  form  of  affidavit,  post,  last 

(x)  6  T.  R.  60,  642.  13  East,  166,     vol. 

7.    Tidd,496.  (c)  Hand.  Prac.  5.    See  form  of 

(9)  Andr.  313,  4.    Hand*  Prac.  4.    /Rule,  post,  last  vol. 

Ante,  958.  (d)  Dougl.  720,  1. 

(x)  Hand.  Prac.  4. 

Crim,  Law*  tor.  t.                                  4  p 
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examined  the  affidavils  and  heard  the  arguments,  tliej  will  openlj 
pronounce  their  decision.  If  ihej  think  the  grounds  for  the  ap- 
plication insufficient,  they  will  then  make  a  rule  to  discharge  the 
former,  (e)  If  they  resolve  on  this,  it  still  remains  a  question  by 
whom  the  costs  of  the  proceedings  shall  be  defrayed.  Where  the 
court  thinks  the  defendant  has  been  culpable,  but  that  bis  excuse  in 
some  degree  palliates  his  offence,  they  will  decline  proceeding 
further  against  him,  on  condition  that  he  pays,  not  only  bis  own 
costs,  but  those  which  the  prosecutor  has  incurred  in  his  endeavour 
to  bring  him  to  justice.  (/)  Where  they  think  the  party  ac- 
cused has  acted  irregularly,  but  not  criminally,  and  the  prosecutor 
seems  to  have  been  actuated  by  unworthy  motives,  they  will  make 
no  direction  respecting  costs,  but  leave  to  each  party  the  payment 
of  his  own.  (g)  Where,  on  the  other  hand,  they  entirely  acquit 
the  party  accused,  of  any  criminality  or  default,  and  consider  the 
applicant  as  having  acted  from  officiousness  or  malice,  they  will 
discharge  the  rule  nisi  with  costs,  compelling  him  to  defray  the 
whole,  and  exempting  the  object  of  his  charge  from  all  loss  by 
reason  of  a  groundless  or  frivolous  accusation,  {h)  And  where  the 
attorney  of  the  prosecutor  of  such  a  charge  joined  with  bim  in  the 
affidavit  on  which  it  was  founded,  and  was  proved  to  have  uttered 
words  expressive  of  his  wish  to  harass  and  impoverish  the  defendant, 
on  the  discharge  of  the  rule,  he  may  be  compelled  to  defray  a 
moiety  of  the  expenses,  (i) 

When  the  rule  is  discharged  with  costs  to  be  paid  by  either  of 
the  parties,  the  order  should  be  obtained  from  the  clerk  of  the 
[*86S]    rules  and  taken  to  the  master  of  the  crown  office,"*  who  will  give 
his  appointment  for  (he  taxation.    A  copy  of  this  paper  mus^  then 
be  served  on  the  solicitor  of  the  party  who  is  to  pay  them.     At  the 
time  fixed,  the  solicitor  of  the  party  who  is  to  receive  them,  attends 
the  appointment  with  his  bill,  when  the  master,  in  the  presence  of 
the  solicitoi's  and  their  clerks  in  court,  taxes  the  costs  and  gives 
his  allocatur  for  the  sum  at  which  he  fixes  them,  (fe)     If  they  after- 
wards remain  unpaid,  the  court,  on  affidavit  of  a  personal  demand, 
will  grant  an  attachment  against  the  party  ordered  to  discharge 
them.  (I) 
Of  the  Re-      We  are  now  to  suppose  the  court  see  grounds  for  the  applica- 
coniizMice  ^{qq^  j^qJ  ^^^  ^f^g  fy|^  ^3  made  absolute;  for  if  it  be  otherwise,  all 

cute.  (*)'    proceedings  are  here  ended.     The  next  step  then  is  for  the  par^ 
who  has  thus  far  succeeded,  to  enter  into  the  necessary  recogni- 


(e)  See  form  of  rule  to  discharge  Burr.  1162.    Hand.  Prac.  7. 
Rule  Nisi.  2  Burr.  732.  post,  last  vul.  (i)  3  Burr.  654. 

(/)  l>ougl.  314.  Ih)  Hand.  Prac.  7.    Sec  form  of 

(g)  2  Burr.  722.  Allocatur,  post.  last  vol. 
(A)  1  Burr.  556.    2  Burr.  787.    3         (/)  Hand,  Prac.  7. 

*  See  form  of  the  Recognizance,  Hand.  Prac.  88.  post.  Ust  vol 
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ance  to  prosecute.  This  was  rendered  indispensable  by  the  4  & 
»  W.  &M.  c.  18.  which  was  intended  to  prevent  the  subjtct 
rom  being  harassed  by  informations  filed  at  the  instance  of  pri- 
ate  individuals,  who  might  never  bring  the  accusation  to  issue. 
ly  that  statute  it  is  enacted,  that  (he  master  of  the  crown  office 
hall  issue  no  process  upon  any  information  filed  by  leave  of  the 
ourt,  until  a  recognizance  has  been  delivered  to  him  from  the 
lerson  procuring  it  to  be  exhibited,  with  the  place  of  his  abode 
md  his  title  or  profession,  to  be  entered  in  favour  of  the  defend- 
ant in  the  penalty  of  20{.,  to  prosecute  the  information  with  efiect, 
md  observe  such  orders  as  the  court  shall  direct.  The  sum  spe- 
cified seems  almost  too  small  at  the  present  period,  when  money  is 
»o  much  reduced  in  value.  Every  justice  of  the  peace  is  empow- 
ered to  receive  such  a  recognizance  acknowledgea  before  him. 

It  is  therefore  the  practice,  for  the  prosecutor's  clerk  in  court  to  Form  of 
>repare  the  recognizance,  and  procure  it  to  be  acknowledged  be-  ^^„^^^™' 
lore  the  clerk  of  the  crown  or*  a  justice  of  the  peace  for  the  dis-    r*gg4l 
trict  where  the  cause  of  the  prosecution  arises,  (m)     When  taken 
to  the  office  it  must  be  entered  of  record,  and  a  memorandum  of 
it  placed  in  an  open  room,  to  which  all  who  desire  it  may  resort 
without  fee  to  inspect  it.  (n) 

These  preliminary  matters  being  attended  to,  the  information  is  Oftbeln- 
DOW  to  be  prepared.     It  commences  with  a  memorandum:  "  Be  fl^r*V?^" 
it  rememberea  that  Sir  J.  B.  knight,  coroner  and  attorney  of  our  fomi'and 
lord  the  now  king,  in  the  court  of  our  said  lord  the  now  king,  be-  reqaUUefi. 
fore  the  king  himself,  who  prosecutes  for  our  said  lord  the  king  (*) 
in  this  behalf,  in  his  proper  person,  comes  here  into  the  court  of 
our  said  lord  the  king,  before  the  king  himself  at  Westminster, 
on,  &c.  and  for  our  said  lord  the  king  gives  the  court  here  to  un- 
derstand and  be  informed,  that  XD.  D.  late  of,  &c.  on,  &c.''  after 
which  follows  the  substance  of  the  charge;  the  requisites  of  which 
are  the  same  as  in  an  indictment,  for  whatever  certainty  is  re- 
quired in  one,  is  also  necessary  in  the  other,  (o)    Thus,  though 
informations  are  not  named  in  the  statute  of  additions,  it  is  neces- 
sary to  describe  the  defendant  as  in  an  indictment,  or  a  plea  in 
abatement  may  be  supported,  (p)     So  the  offence  must  be  posi- 
tively stated,  and  not  by  way  of  recital,  {q)    But  it  has  been 
holden  that  where  an  information  for  perjury  stated  that  it  appear- 
ed by  the  rolls  of  the  court,  that  a  certain  action  was  brought,  that 
a  trial  was  had  thereon,  and  that  the  defendant  on  the  trial  took 
the  oath  which  was  false,  &c.  without  repeating  *^  and  the  said 


Sm)  Hand.  Prac.  8.  Burn,  3.  Information, 
n)  Com.  Dig.  Information  A.  2.  (p)  4  Burr.  3556. 

(o)  4  Burr.  %5S6.    Hawk.  b.  3.  e.         (q)  3  Salk.  375.    Hawk.  b.  2.  c  26. 

26.8.4.    Bac.  Abr.  Informations  C.  s.  4.    1  Show.  337.    Com.  Dig.  Infor- 

WiUiams  J.  Information  Criminal  C.  mation  D.  3. 

*  See  fonnsof  InformatioDf.    Hand.  Pnc.  132  to  262,  post.  3d  vol.  7. 
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[*865]    coroner,  &c.  further  gives  the  coort  here  to  understand  aod  be*  is* 
formed''  before  the  mention  of  the  false  swearing,  the  allegatioM 
were  sufficiently  positive,  (r)    And  an  information  for  a  libel  mcI 
not  contain  the  words  ^^  with  force  and  arms,"  or  allege  that  the 
matter  is  false.  (9)     Care  must  be  taken  not  to  aecHnoolsle  a 
number  of  charges,  but  to  confine  the  case  to  a  single  and  specific 
offisnce;  and,  ther^ore,  where  a  ferryman  was  charged  mA  sere* 
rai  acts  of  extortion,  without  alleging  the  persons,  the  eatde,  or 
the  quantity  of  goods  in  respect  whereof  the  excessive  reomweia- 
tion  was  demanded,  the  court  arrested  the  judgment  after  s  ver- 
dict of  gtjilty.  (t)    Several  defendadis  may,  however,  be  jomd 
for  singing  two  songs  respecting  two  different  individnals,  and  tk 
judgment  will  not  be  arrested  though  one  of  them  should  be  whoUf 
innoxious,  (u)    The  leave  of  the  court  to  file  the  infbrraatioo  doo 
not  appear  on  the  record;  (10)  and  none  of  the  statutes  of  Jeo&Bs 
extend  to  informations;  so  that  defects  are  not  sided  by  verdict,  (z) 
though,  as  we  have  seen,  ^ey  are  amendable  at  any  eariier  st^ 
of  the  prosecution,  {y) 
orfiliii^         The  information  being  thus  prepared,  is  engrossed  and  filed  Iff 
theintor.    ^^^  q1^i>]^  Jq  ^^^fi  whom  the  prosecutor  emfrfoys.  (r)     Frocessii 
of^rocess.  ^^°  issued  t<^  compel  the  defendant  to  appear.     Bot  if  tkb  be 
issued  before  the  requisite  security  to  prosecute  is  taken,  it  vriH  be 
set  aside  on  motion;  for  the  object  of  4  &  6  W.  &  M.  c«  18,«ai, 
that  the  master  of  the  crown  office  should  file  no  ittformatioo  with- 
out leave,  and  issue  no  process  on  it,  without  recognisance,  (s) 
When,  therefore,  this  previous  step  hto  been  taken,  the  pradice 
of  the  crown  office  is  to  issue  a  subpOmOj  which  the  proaecstoA 
[*866]    clerk  in  court  makes  out,*  and  engrosses,  and  a  copy  is  served  01 
the  defendant,  who  has  four  days  allowed  him  to  make  bis  appear- 
ance from  the  day  of  the  return,  (fr)    At  the  expirati<Hi  of  tba 
time,  if  the  defendant  does  not  appear,  an  affidavit  is  made  of  the 
service  of  the  subpoena,  and  a  capias  is  awarded*  (c)     His,  how- 
ever, is  only  the  case  where  the  information  is  granted  i^sst  a 
private  individual^  for  when  a  corporation  aggregate  are  this  pro- 
secuted, a  distringas  is  the  O'uly  course  which  can  be  adopted.  (<() 


(r)  Sir  The.  Raym.  34.    Hawk.  b.  (x)  Hand.  Prac.  8. 

2.  c.  26.  s.  4.    Bac.  Abr.   Informa-  fa)  H.  T.  Hardw.  24S. 

tiofiB  I).  {b)  Hawk.  b.  2.  c  27.  a.  14. 

(«)  7  T.  R.  4.  Abr.  Informations  D.    Hand.  Prac,  1 

(0  Cartb.  226.    4  Mo<1.   102.    1  Bum,  J.  Information.     See  fonn  <i 

Show.  389.    3  Salk.  192,  201.    Com.  Subpcena  post,  last  vol. 

Dig.  Information  D.2.    Bac.  Abr.  In-  (c)  Hawk.b.  3.  c.27.  s.  14^   Hand. 

formation  C.  Prac.  8.    Bum,  J.  Information.    Sec 

(u)  2  Burr.  980.  form  of  Capias  post,  last  vol. 

(•w)  Cowp.  501.  (c/)  1  Salk.  S74,     Hawk.  b.  2,  c  27. 

(x)  Wood's  Instit.  b.  2.  c.  4,  Bum,  «.  10.    Bum,  J.  Information..     See 

J.  Information.  form  of  Distringas  post.  last  vol. 

(y)  Ante,  298. 
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irthe  latter  process  be  issued  into  a  foreign  county,  there  must  be 
fifteen  days  between  the  teste  and  the  return,  (e) 

Besides  this  usual  course  of  proceeding,  the  court  of  King's 
Bench  have  the  same  power  of  issuing  bench  warrants  at  once  to 
apprehend  the  party  accused,  when  they  think  the  nature  of  the 
case  requires  it.  (/)  But  as  this  subject  applies  in  the  same  way 
to  informations  as  to  indictments,  and  the  proceedines,  in  both 
cases,  are  similar,  it  will  be  sufficient  to  refer  the  reader  to  that 
part  of  the  work  where  we  have  already  discussed  it.  (g) 

If  the  defendant  does  not  appear  on  any  of  these  modes  of  re« 
quiring  him  so  to  dp,  it  will  be  necessary  to  proceed  to  outlawry. 
It  was,  indeed,  formerly  thought  that  this  process  would  not  lie 
upon  an  information,  but  the  contrary  is  now  fully  settled;  {h)  and 
the  proceedings  are  precisely  similar  with  those  on  indictment  for 
offences  below  the  degree  of  felony,  (i)  As  in  that  case  the  first 
step  must  be  by  venire,  and  the  subpoena  and  capias  will  not  be 
considered  as  any  stages  in  the  proceedings  to  ouUawry. 

When*  the  defendant  does  not  abscond,  his  clerk  in  court  usually  Of  appear- 
enters  an  appearance  for  him  on  the  record,  within  the  time  limit-  "l^J^L 
cd  for  that  purpose,  (k)     If  this  be  neglected,  in  case  the  defend-    l  ^^ '  J 
ant  is  in  custody,  the  prosecutor  should  cause  a  copy  of  the  infor- 
mation to  be  delivered  to  the  party  himself,  or  to  the  keeper  or 
turnkey  of  the  jail  in  which  he  is  confined,  together  with  a  notice, 
diat  if  an  appearance,  and  either  a  plea  or  demurrer  be  not  entered 
OQ  his  behalf,  within  eight  days,  ne  shall  proceed  to  enter  them 
for  him:  and,  if  this  has  no  effect,  he  may  go  before  any  judge  or 
commissioner  of  the  court  empowered  to  take  depositions,  and 
make  affidavit  of  the  steps  that  he  has  taken,  after  which  he  may 
lawfully  act  up  to  the  notice  he  has  given,  cause  all  necessary  pro- 
ceedings to  be  entered,  and  proceed  to  trial  as  if  the  general  issue 
had  been  actually  pleaded  by  the  defendant.  ({)     An  infant  ap- 
pears by  clerk  in  court,  in  case  ofan  information  against  him.  (m) 

On  the  entry  of  the  appearance,  the  defendant's  clerk  in  court  or  office 
delivers  to  his  solicitor  an  office  copy  of  the  information,  which,  copy  of  in- 
we  have  seen,  in  case  of  a  prisoner  in  custody,  must  be  left  either  J!|^"Jg  t^*^"' 
with  the  party  himself,  or  with  the  keeper  or  turnkey  of  the  pri-  plead  and 
son.(n)  At  the  same  time  the  prosecutor's  clerk  in  court  enters  two  impar- 
four  day  rules  to  plead,  (o)  and  when  they  are  expired,  a  motion  is  *^"^^- 


(0  1  Salk.  374.  (/)  48  Geo.  III.  c.  58.  a.  1.    Ante, 

(/)48Geo.  III.  c.  58.  a.  1.  411,  2. 

\g)  Ante,  339  to  345.  (m)  2  Ld.  Ravm.  1284.    Ante,  411. 

(A)  4  Burr.  2555, 6, 7,  8,  9.  6  T.          (»)  Hand.  pfac.  9.    48  Geo.  III.  c. 

B.  573.  58.  s.  1.     Ante,  412. 

(i)  See  ante,  350  to  361.  (o)  Ante,  43^  3.    See  forius   of 

(Jo)  Hand,  Prac.  8.  Four  da)  Rules,  post,  last  vol. 

•  As  to  appearance  in  general,  see  ante,  411, 8ic. 
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made  by  counsel  for  a  peremptorj  rule,  which  in  London  and  Mid- 
dlesex is  two  days,  and  in  other  counties  ten,  and  which  is  drawn 
up  by  the  clerk  in  court,  and  served  by  him  on  the  defendant's 
clerk  in  court,  (p)     But  if  the  party  accused  be  not  in  custody, 

P868]  stud  has  duly  appeared,  he  is  entitled  to  an  imparlance*"  of  course,(f ) 
till  the  term  ensuing,  (r)  Where,  on  the  other  hand,  be  is  in  pri- 
son or  comes  in  on  a  cepi  corpus,  outlawry,  or  attachment,  he 
must  plead  immediately;  because  he  has  been  guilty  of  a  contempt, 
and  no  further  time  can  be  allowed  him.  («)  After  the  expiration 
of  the  peremptory  rule,  and  of  the  imparlance  when  the  defendant 
is  entitled  to  it,  if  no  plea  be  put  in,  the  prosecutor  will  be  enti- 
tled to  sign  judgment  by  default,  (()  which  the  defendant  some- 
times chuses  to  allow,  when  he  sees  no  probability  of  an  acquittal 
— as  well  to  save  the  expense  of  a  trial,  as  to  operate  in  extenua- 
tion of  his  offence,  when  brought  up  to  receive  sentence,  (u) 

.Unlike  an  indictment  which  is  the  finding  of  a  grand  jury,  and 
therefore,  .cannot,  in  its  substance,  be  altered  after  it  is  found,  an 
information,  being  the  mere  assertion  of  the  officer  who  files  it,  may 
be  amended  at*  any  time  before  the  trial,  (w)  even  the  day  before 
the  trial  it  may  be  amended,  without  the  consent  of  the  defendant, 
before  a  single  judge  at  his  chambers,  (x)  And  a  r^enue  infor- 
mation filed  by  the  attorney-general,  may  be  amended  at  any  time 
as  a  matter  of  course,  on  his  motion,  (y)  So  a  mistake  in  any 
criminal  information  may  be  rectified,  either  when  a  demurrer  is 
actually  put  in,  or  when  it  is  expected;  {z)  or  after  the  defendant 
has  pleaded  in  abatement,  on  payment  of  the  extra  expenses,  (a) 
And  these  alterations  may  be  very  extensive  and  material:  thus 
counts  may  be  struck  out,  (b)  or  new  ones  inserted,  (c)  Nor  will 
the  defendant  be  always  allowed  to  plead  de  novo,  (d)    But  after 

[^869]  ihc  record  is  gone  down"**^  to  trial,  and  been  withdrawn,  the  court 
will  not  suffer  the  venue  to  be  changed,  from  one  county  into  ano- 
ther, {e)  When  the  amendment  is  made  before  a  judge  at  his 
chambers,  the  prosecutor  must  apply  for  a  summons  to  show  cause 
why  the  alteration  should  not  be  effected.  (/)  On  this  the  judge 
will  issue  a  summons  in  the  cause  directed  to  the  defendant's  clerk 
1n  court,  agent,  attorney,  or  solicitor,  requiring  him  to  attend  him 


Of  amend« 
ing  and 
quashing 
the  infor- 
mation. 


(p)  6  T.  U.  594.    Hand.  Prac.  9. 
A  nte,  432, 3.    See  form  of  perempto- 
rv  rule,  post,  last  vol. 
'  iq)  1  Salk.  367.    Com.  Dig.  Infor- 
TT.aiion  D.  5. 

(r)  2  Salk.  514    Com.  Dig.  Infor- 
maiion  D.  5. 

(»)  2  Salk.  514.    Com.  Dig.  Infor- 
rnation  D.  5. 

(0  Ante,  433. 

(m)  lUnd.  Prac.  9.    Ante,  429,  430. 

(w)  4  Burr.  2527,  2568,  9.    2  Stra. 


871.    1  Sira.  185.  4  T.  B.  457.   Ante, 
497,  8. 

(x)  4  Burr.  2527. 

iy)  3  AnRtr.714. 

(z)4T.  R.  457.    4  Burr.  2527. 

(a)  2  Ld.  Raym.  1307,  1472. 

(6)  R.  T.  Hardv.  203,  209. 

(c)  3  Anstr.  714. 


(d)  2  Stra.  871.     1  Barnard,  342, 4. 
(c)  2  Barnard,  6. 
(/)  4  Burr.  2528. 


2  Barnard,  6.    2  Stra.  911. 
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Cii  his  house  or  chambers,  and  shew  cause  why  the  specific  amend- 
ment should  not  be  made,  {g)  But  though  he  is  thus  desired  to 
attend,  his  consent  is  not  requisite,  {h)  And  the  judge  will  pro- 
ceed to  make  an  order  that  the  inrormation  be  amended,  by  making 
the  proper  alteration  in  the  part  it  is  thought  proper  to  alter,  (t)' 

As  defective  informations  are  thus  amendable,  the  court  will  not 
quash  them  on  the  motion  of  the  defendant,  (k)  except  it  appear 
that  the  court  have  no  jurisdiction  to  try  it.  (I)  But  if  there  is 
an  information  for  perjury  on  the  trial  of  an  information  for  con- 
spiracy, the  court,  if  they  think  fit,  may,  on  the  consent  of  all  par- 
ties, arrest  the  judgment  on  the  latter,  and  quash  the  proceedings 
on  the  former,  (ni) 

Before  the  e^ipiration  of  the  peremptory  rule  to  plead,  the  de-  Of  pleas 
fendant's  clerk  in  court  usually  enters  the  plea,  which  is  commonly  ^"^  ^^' 
the  general  issue,  not  guilty,  (n)     The  defendant  may,  indeed, 
plead  another  information  depending — a  previous  acquittal  or  con- 
viction, and  any  other  matter  in  bar,  as  if  he  had  been  indicted.(o) 
But  it  is  of  little  use  to  plead  in  abatement  or  demur,  where  the 
defendant  would  sustain  no  inconvenience  from  the  defect,"*^  since    [*870] 
we  have  seen,  the  proceedings  may  immediately  be  amended,  (p) 
We  have  seen  also  that  where  the  defendant  is  in  custody,  and 
neither  appears  nor  pleads,  the  prosecutor  may,  after  due  notice, 
enter  the  general  issue  for  him  and  proceed,  at  once,  to  trial,  {q) 

The  pleadings  being  complete,  the  prosecutor's .  clerk  in  court  Issue  and 
makes  up  the  issue,  with  notice  of  trial,  and  the  solicitors  of  both  "V^i^^^  ^^ 
parties  take  office  copies  of  the  forms,  (r)     The  time  of  the  notice  ^^ ' 
is  the  same  as  in  proceedings  on  an  indictment  in  K.  B.  (s)     In 
the  Exchequer,  if  the  venue  be  in  London  or  Middlesex,  before 
the  trial,  six  days'  notice  must  be  given,  but  if  the  trial  be  at  the 
assizes,  within  six  days  after  the  expiration  of  the  term  preced- 
ing, (i)     In  order  to  prevent  defendants  from  being  harassed  by 
the  wanton  delay  of  the  prosecutor,  tlie  4  and  5  W.  and  M.  c.  18. 
enacts  that  if  he  neglects  for  a  year  after  issue  is  joined,  to  bring 
on  the  cause  to  trial,  the  court  may  award  them  costs,  and  if  the 
amount  is  not  paid  within  three  months,  the  defendant  will  be  en- 
titled to  the  benefit  of  the  prosecutor's  recognizance,  (u)     And  if, 
after  notice  given,  the  prosecutor  neither  countermands  it  in  tim^, 


Cy)  Id.  ibid.  (o)  Com.  Dig.  Inforroalion    D.  5. 

(h)  Id.  ibid.  See  ante,  432  to  480. 

(i)  Id.  ibid.,  where  see  forms  of  (p)  4  T.  R.  457. 

these  proceedings.  (o)  Ante,  867.    48  Geo.  III.  c.  58. 

(Jfc)  1  Stra.  185,  871.    1  Salk.  372.  s.  1. 

Com.  Dig.  Information  D.     4  Burn,  J.  (r)  Hand.  Prac.  9.    See  forms  of 

Information,  ace.    1  Sid.  140.  eont.  Issue  and  Notice  of  Trial,  post,  last 

(/)  Com.  Dig.  Information  D.  4.    1  vol. 

Burr.  385.  (,)  Ante,  487, 8. 

(w)  2  Stra.  1072.  (<)  Com.  Wig.  Information  D.7. 

(«)  Hand.  Prac  9.  (?/)  4  8;  5  W.  &  M.  c.  18.  s.  2 
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Dor  proceeds  to  trial,  the  costs  must,  bj  the  coarse  of  the  coaif^br 
paid  to  the  defendant;  though  if  the  latter  had  drawn  in  the  fimier, 
by  giving  him  reason  to  believe  that  he  would  produce  documeiitB 
material  to  be  brought  forward  in  evidence,  that  might  be  a  reasoe 
to  induce  the  court  to  depart  from  their  usual  practice,  (w) 
Special  Iq  this  stage  of  the  proceedings,  it  is,  that  one  of  the  parlkSf 

ju>7-  most  frequently  tlie  prosecutor,  talces  measures  to  bring  the  chaigc 

under  the  cognizance  of  a  special  jury,  (x)  When,  this  is  the  case, 
the  solicitor  for  the  party,  who  wishes  for  the  special  jury,  draw 
[*871]  up  a  motion  paper  tor  the  rule*  to  which  he  obtains  the  signatse 
of  counsel,  and  on  this  the  clerk  of  the  rules,  without  any  moiim 
to  the  court,  draws  up  the  rule,  on  which  the  solicitor  procores  tk 
master's  appointment  to  name  the  jury,  (y)  The  mooe  of  strikaj 
this  jury,  as  well  as  the  jury  process  in  ordinary  cases,  the  time, 
place,  and  mode  of  trial,  the  motion  for  a  new  trial,  in  arrest  of 
judgment,  and  for  judgment  as  well  as  the  sentence  itself,  with  the 
opportunities  afforded  for  compromise,  are  precisely  the  same  as  is 
case  of  an  indictment  for  a  misdemeanor,  either  originally  finrnd  is 
the  King^s  Bench,  or  removed  thither  by  certiorari,  from  soracis- 
ferior  tribunal,  (z)  It  has,  indeed,  been  said,  that  the  sentence 
will  be  more  severe  on  this  proceeding,  than  if  the  defendant  hti 
been  convicted  on  an  indictment,  because  it  is  only  allowed  wWie 
the  offence  is  of  a  nature  injurious  to  the  public  interests;  (a)  bot 
that  is  only  saying  that  enormous  misdemeanors  will  be  pmusfaed 
more  severely,  than  those  which  are  trivial;  for  it  cannot  be  sap* 
posed  that  if,  on  the  trial  of  an  offender  in  the  ordinary  conne;,  k 
appeared  to  be  guilty  of  a  crime  calling  for  marked  punisbmcit, 
he  would  receive  a  lighter  sentence,  because  no  information  mt 
filed  against  him. 

The  costs  of  the  prasecuiar  and  the  power  of  the  court  to  awaid 
him  a  third  of  the  fine  towards  paying  them,  seem  also  to  be  sow- 
lar  to  the  case  of  an  indictment.  (6)  But  there  are  dtflferest  refes 
established  with  respect  to  the  defenda$U^s  expenses;  thus  it  is 
enacted  by  4  and  5  W.  and  M.  c.  18.  that  if  the  prosecutor  does 
not  try  within  a  year  after  issue  joined,  if  the  defendants  be  ac- 
quitted by  verdict,  or  if  a  nolle  prosequi  be  entered,  the  Court  of 
King^s  Bench  are  authorized  to  award  them  costs,  unless  the  joii^ 
before  whom  the  information  is  tried  certUies^  in  open  court,  oa  the 
trial,  that  there  was  a  reasonable  ground  for  instituting  the  prose- 
cution; and  if  the  costs  are  not  paid  within  three  months  after  taxa- 
("^73]  tion,*  they  will  have  the  benefit  of  the  recognizance  entered  inls 
before  the  issuing  of  process,  (c)  If  the  prosecutor  n^lects  tocsp- 
ply  for  the  judge^s  certificate  at  the  trial,  the  court  will  have  m 


(w)  S  Burr.  1304.  (z)  Stfte  ante,  531,  &c 

(x)  Hand.  Prac.  9, 10.  («)  2  Wooden.  563. 

(if)  Hand.  Prac.  10.  See  forms,         (6)  Ante,  826,  &c 
post.  Ia0t  vol.  (c)  See  ante,  863. 


AGAIKST  MAGISTRATES. 


eoi 


LliscretioD  to  refuse  bis  costs  to  the  defendant,  even  though  the  ver- 
clict  was  against  (he  direction  of  the  judge,  and  he  certify  ore  tenus 
that  it  was  contraty  to  evidence,  (d)     The  only  certificate^  there-  Form  of 
fore,  which  can  be  available  for  this  'purpose  is  one  entered  on  the  Certificate. 
postea.  (e)    And  wherever  the  defenaant's  case  is  such  as  autho- 
rizes the  court  to  award  him  costs,  he  will  receive  them  ex  debito 
justitiae,  for  it  is  a  general  rule,  that  when  judges  are  empowered  by 
a  statute  to  do  an  act  of  justice,  they  are  bound  of  course  to  execute 
the  power  with  which  they  are  invested,  and  let  the  case  be  ever 
so  hard,  they  have  no  discretion  to  exercise.  (/)     But,  if  the  in- 
formation was  tried  at  bar,  the  defendant  will  not  in  any  case  be 
entitled  to  costs,  because  the  words  of  the  statute  are,  that  the  court 
is  authorized  to  award  costs,  &c.  ^^  unless  the  judge  before  whom 
the  information  shall  be  tried,  shall,  at  the  trial,  in  open  court, 
certify,  upon  record,  that  there  was  a  reasonable  cause  for  exhibit- 
ing such  information,''  which  is  to  be  understood  of  a  trial  of  nisi 
prius,  and  it  would  be  absurd  to  suppose  that  the  judges  of  the 
King's  Bench,  at  a  trial  before  themselves,  should  make  a  certifi- 
cate to  themselves.    But  the  better  reason  appears  to  be  that  where 
the  cause  is  of  such  consequence  as  to  warrant  a  trial  at  bar,  it  may 
rpasonably  be  supposed  not  to  come  within  the  intention  of  the 
statute  which  was  principally  directed  against  trifling  and  vexatious 
prosecutions,  (g)    And  if  there  be  several  defendants,  some  of 
whom  are  acquitted*  and  others  convicted,  the  former  cannot  have    [*87S] 
their  costs  under  the  statute,  because  previous  to  its  being  past,  no 
^fendant,  in  an  action,  could  have  thus  been  reimbursed  his  ex- 
penses under  similar  circumstances,  and  the  act  will  not  be  con- 
strued to  give  them  any  right  in  criminal,  which  they  did  not  for- 
merly possess  in  civil  proceedings,  {h)     After  all,  the  statute  has 
only  rendered  the  prosecutor  liable  to  the  extent  of  ig20  named  in 
his  recognizance;  for  on  paying  that  sum,  he  will  be  discharged 
from  all  liability,  though  the  actual  expenses  should  greatly  exceed 
it.  (i)    Nor  will  the  court  compel  the  prosecutor,  at  the  time  they 
grant  the  information,  to  give  security  to  the  defendant  for  the  costs 
which  may  exceed  the  sum  for  which  the  recognizance  is  given; 
so  that  the  defendant,  though  acquitted,  will  still  receive  only  201 
towards  the  payment  of  his  expenses,  {k) 


(d)  3  Stn.  1131.  Com.  Dig.  In- 
formation  A.  2. 

(e)  Comb.  345.  Com.  Dig.  Infor- 
mation A.  3. 

CfJ  2  Chanc.  Cas.  191.  2  Stra. 
1131.    Hawk.  b.  2.  c.  26.  s.  21. 

(5")  7  Mod.  47-  Hawk.  b.  2.  c.  26. 
8.  10.  Bac.  Abr.  Informations  D. 
HuUock  on  ^osts,  388,  9.  Williams, 
J.  Information  Criminal  IV. 

(A)  1  Salk.  194.    Hawk.  b.  2.  c.  26. 


8.  11.  Bac.  Abr.  Informations  D. 
Hullock  on  Costs,  588.  Williams,  J. 
Information  Criminal  IV. 

(i)  2  T.  R.  145.  3  Burr.  1819. 
Hawk.  b.  2.  c.  26.  s.  12.  Hullock, 
589.  Bac.  Abr.  Informations  D. 
Hand.  Prac  18. 

(k)  2  T.  R.  197.  Hawk.  b.  2.  c.  ^6, 
s.  12.  Hullock,  589.  Bac.  Abr.  In- 
formations  D. 
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Informa.         Informations  against  magistrates  are  subject  to  nearly  the 

uTe"  Crown  ^'^^  ^  ^'^^^  against  private  individuals;  and  we  shall  only,  there- 
Office  -       -  , .  .    .,        ,.^         -,. 

against 
Magis- 
trates. 


In  what 
cases  In- 
forraattons 


again 
Maeri 


nst 


agis- 


fore,  notice  those  circumstances  in  which  they  differ.  These 
variations  are  chiefly  found  in  the  causes  for  which  the  court  wiH 
grant  them;  in  the  time  within  which  the  motion  most  be  made;  ia 
the  necessity  for  previous  notice;  and  in  the  costs  which  the  court 
will  award  when  they  refuse  to  make  the  rule  absolute. 

As  the  Court  of  King's  Bench  exercises  a  superintendaney  over 
all  inferior  jurisdictions,  and  possesses  authority  to  restrain  the  pro- 
ceedings of  inferior  magistrates,  it  is  invested  with  the  power  af 
inflicting  punishment,  by  information,*  when  they  act  cormpdf, 
trates  will  according  to  their  discretion.  {I)    This  proceeding  will,  therefore, 
ed5^"^'    be  granted,  on  motion^  as  against  ordinary  persons  in  cases  where 
r*9741    ^^^  court  think  it  proper  to  interfere.     Thus  it  may  be  obtained 
against  a  mayor  for  wilfully  absenting  himself  from  sessions  whidi 
could  not  be  held  without  his  presence  (m) — against  two  justice 
for  neglecting  to  put  an  act  of  parliament  in  execution  from  favoar 
and  partiality  to  an  iudividuaij(n) — against  a  justice  for  singij 
taking  an  examination  preparatory  to  making  an  order  of  removal, 
and  against  two  others  for  signing  the  order,  as  if  it  had  been  takes 
before  them  all,  without  either  summoning  the  party,  demandiag 
security,  or  entering  into  the  merits  of  the  question,  (o)    TIbi 
course  may  also  be  adopted  where  one  magistrate,  from  illegal  mo- 
tives, discharges  a  person  committed  by  another  under  the  vsgraat 
act  (p) — where  judges  of  an  inferior  court  illegally  give  fre«ioa 
to  a  debtor  confined  in  their  prison  {q) — and  where  a  justice  ex- 
ceeds his  power  in  bailing  a  person  accused  of  felony,  (r)    An  ii- 
formation  also  lies  agaiust  magistrates  for  corruptly  granting  or 
refusing  a  license  to  keep  an  ale  house,  (s)  for  illegally  demaiufiag 
a  fee  previous  to  the  discharge  of  a  party  arrested,  and  committiif 
him  on  his  refusal  to  pay  it,  {t)  against  any  magistrate  or  collector 
of  taxes,  for  extortion,  (u)  for  abusing  the  King's  commissioQ  Is 
the  oppression  of  the  subject,  {w)  and  for  making  a  false  retmn  to 
a  mandamus  of  matters  known*  to  be  untrue,  {x)     But  where  i 
magistrate  appears  to  have  acted  with  pure  and  upright  intentioBS, 
the  court  will  not  thus  interfere,  but  leave  the  party  who  thinb 


L*876] 


(/)  See  cases  in  foUowing  notes  and 
Hand.  Prac.  1,  2. 

(ffl)  1  Stra.  21.  Hawk.  b.  2.  c.  26. 
s.  9.  Bac.  Abr.  Informations  B.  in 
notes,  when  not,  see  5  East,  372. 

(n)  1  Stra.  413.  Hawk.  b.  2-  c.  26. 
s.  9. 

'  (o)   Andp.  238,  9.    2  Stra.  1092. 
Hawk.  b.  2.  a  26.  s.  9. 

(p)  2  T.  R.  190.  Hawk.  b.  2.  c.  26. 
s.  9.  Bac.  Abr.  Informations  B.  in 
iiotes,  post,  last  vol. 

(?)  R.  T.  Hardw.  135.  Hawk.  b.  2. 


c.  26.  s.  9.  Bac.  Abr.  InfonnatioBS  B. 
in  notes. 

(r)  2  Stra.  1216. 

(0  1  T.  B.692.  13 East, 270, 322. 
3  Burr.  1317.  Hawk.  b.  2.  c.  2&  s.  9. 
Bac.  Abr.  Informations  B.  in  notes. 

(0  1  WUs.  7.  Bsc.  Abr.  Inibnn- 
tions  B.  in  notes. 

[u)  I  Sess.  Cas.  159, 160. 

>)  Hawk.  b.  2.  c.  26.  s.  1.  Bac 
Abr.  Informntion  B. 

(x)  1  Salk.  374.  Hawk.b.2.cH 
s.  1.    Bac.  Abr.  Information  B. 
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himself  aggrieved  to  the  more  ordinary  remedy,  {y)  And  as  it  is 
bat  reasonable  that  those.  Who,  in  general,  assist  the  public  justice 
and  police  of  the  country,  should  be  protected  in  the  honest  dis- 
cbai^e  of  their  official  duties,  strong  ground  for  an  information  must 
be  laid  before  the  court  will  consent  to  allow  it,  and  some  flagrant  , 
proof  of  corruption  must  appear,  {z)  And,  where  the  application 
is  made  by  a  party  who  alleges  himself  to  have  been  illegally 
convicted,  or  otherwise  aggrieved  by  the  justice  in  the  way  of  his 
official  duties,  he  will  be  required  to  make  an  affidavit  exculpating 
himself  from  the  chaise  originally  made  against  him^  and  which 
formed  the  ground  of  the  adverse  proceedings,  (a) 

In  favour  of  magistrates  also,  the  time  within  which  any  appH-'  Time  of 
cation  of  this  kind  must  be  made  against  them  is  limited.  Thus  °^^^°"' 
the  court  will  not  grant  an  information  at  the  end  of  the  term,  so 
late^  that  cause  cannot  be  shown  before  the  next,  for  any  miscon-* 
duct  alleged  to  have  taken  place  before  its  commencement,  though 
they  will  do  so  if  the  circumstances  complained  of  arose  within 
it.  (b)  And  it  seems  that  after  the  expiration  of  two  terms  no 
motion  of  this  kind  will  be  entertained  at  all,  (c)  nor  indeed  so 
late  in  the  second  terra  as  to  prevent  him  from  showing  cause  be- 
fore its  conclusion,  (d) 

Another  difierence  between  the  case  of  magistrates  and  that  of  Notice  of^ 
private  individuals,  in  favour  of  the  former,  is  the  necessity  of  giv-  ^i^p^^sif"^ 
ing  notice  of  the  motion  for  the  rule  nisi  in  the"*^  first  instance.  r*g76] 
This,  in  every  information  against  a  justice,  is  necessarily  the  first 
proceeding,  (e)  The  notice  should  state  the  ground  of  complaint, 
and  should  be  served  personally  on  the  party  to  whom  it  is  ad- 
dressed, and,  if  that  be  impracticable,  left  at  his  usual  place  of 
abode.  (/)  And  this  must  be  done  in  sufficient  time  before  the 
motion,  to  enable  him,  if  he  think  proper,  in  the  first  instance,  to 
oppose  the  motion  for  the  rule  nisi;  but  he  seldom  avails  himself  of 
this  opportunity,  as  he  can  more  effectually  make  his  defence, 
when  the  affidavit  containing  all  the  circumstances  of  the  charge 
is  filed,  on  shewing  cause  why  the  rule  should  not  be  made  abso- 
lute, (g)  An  affidavit  of  the  service  must  then  be  made,  in  order 
to  induce  the  court  to  grant  the  rule  nisi  in  case  no  opposition  is 
made  on  the  part  of  the  defendant,  (h) 

When  the  court,  on  the  application  to  make  the  rule  absolute.  Of  dis- 
think  that  there  is  no  ground  for  permitting  an  information  to  be  ^j^^^*}! 

"         -  ...  ^isi  with 

(y)  2  Burr.  719,  722, 1162.  (c)  13  East.  270.    Loft.  394,  273.  ^"*"*- 

(z)  1  Bla.  Rep.  422.    2  Burr.  719,  Hand.  Prac.  6.  Tidd.  500. 
722.  1162.  2  Stpa.  1182.   1 T.  R.  652.         (tl)  13  East,  322.    Tidd.  500. 
2  Dougl-  589.   Hawk.  b.  2.  c  26.  a.  9.         (e)  2  Barnard,  284.  Haml.  Prac.  2. 
Bac.  Abr.  Informations  B.  in  notes.         (/)  4  T.  B.  463,    Hand.  Prac.  3. 

Hand.  Prac.  2.  See  form  of  notice.  Hand.  Prac.  87. 

(<i)  3  T.  B.  388.    Hawk.  b.  2.  c.  26.  post,  last  vol. 
8.  9.    Bac.  Abr.  Infonnations  B.  in         (s)  Hand.  Prtc.  3. 
notes.  (*)  Hand.  Prac.  3.   See  form  of  af- 

lb)  7  T.  R,  aO.Tidd,  500.  fidavit,  Hand.  Prac.  87.  post  last  vol. 
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filed,  and  the  only  question  is,  how  the  costs  already  incurred  siaii 
be  defrayed,  they  will  consider  die  circumstance  of  the  party  ac- 
cused being  a  magistrate,  and  acting  in  the  discharge  of  bis  official 
duties  as  very  material  to  their  decision.    And,  therefore,  where  the 
court  was  moved  to  grant  a  criminal  information  against  m^is- 
trates  and  several  others  for  a  misdemeanor  relating  to  iiie  convk- 
tion  of  a  poacher,  they  discharged  the  rule  with  costs  to  be  paid 
to  the  magistrates,  and  left  the  others  to  defray  their  oim  ex- 
penses, (i)     And,  in  general,  whenever  the  charge  is  altogetlier 
groundless,  costs  will  be  directed  to  be  paid  to  the  magistnte; 
and  that  not  only  by  the  prosecutor  himself,  but  by  bis  attoney 
who  joined  in  the  affidavit  for  the  rule,  if  his  motives  be  proved  ti 
['^'STT]   be  malicious;  (fe)     But  where  the  justice,"*^  though  cleared  from  aD 
oppressive  intentions,  appears  to  have  acted  irregularly,  the  coint, 
while  they  will  discharge  the  rule,  will  leave  him  to  pay  his  ckmIi, 
as  if  he  were  a  common  defendant.  (I) 

From  this  stage  of  the  proceedings  the  course  seems  to  be  tk 
same,  whether  the  object  of  the  prosecution  be  a  magistrate  or  a 
private  individual.  It  need  only,  therefore,  be  observed,  that  tht 
court  incline,  throughout  the  prosecution,  to  protect  tbose  whose 
authority  it  is  important  to  maintain,  and  who  must  be  liable  is 
error  in  the  honest  discharge  of  their  numerous  and  complicatd 
duties. 


(i)  2  Rurr.  1 162.    Bac.  Abr.  Infbr-         (h)  2  Burr.  654. 
m.iMons  B.  4.  in  notes.  (/)  2  Burr.  732* 
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ABATEMENT  OF  PROSECUTION. 

death  of  prosecutor  does  not  abate,  2. 
ABATEMENT,  PLEAS  IN. 

when  may  be  pleaded,  445.    (See  Indictmeng.) 

for  defective  name  or  auddition,  445.  [445« 

for  objection  on  the  face  of  indictment,  more  usual  to  ijuash, 

not  for  mistake  in  name  oir  .addition  at  common  law,  445. 

Viay  be  for  mistake  in  name,  &c  under  statute  of  additioni» 

no  distinction  between  christian  and  surname,  446.  [446. 

want  of  addition,  grouAd  of,  446. 

another  prosecution  depending,  no  ground  for,  446. 

only  mode  of  taking  advantage  of  errors  in  name  or  addition, 
time  and  manner  of  pleading  in,  447.  [447. 

in  misdemeanor  by  attorney,  447. 

before  plea  in  bar,  447, 423. 

should  be  on  arraignment,  447. 

in  treason  in  writing,  and  signed  by  counsel,  447. 

if  demurred  to,  when  defendfint  must  instantly  join,  447. 
form  and  requisites  of,  447. 

when  may  be  ore  tenus,  447. 

more  regular  to  engross  on  parchment,  and  have  it  signed  by 

must  disclose  real  name,  448.  [counsel,  448. 

when  by  peer,  of  right,  to  be  tried  by  peers,  must  set  out  the 
writ  of  his  title,  448. 

should  answer  over  to  felony,  448. 

not  demurrable,  though  it  does  not  answer  over,  448. 

in  misdemeanor,  no  answer  over,  448. 

proper  conclusion  oi^  448. 

affidavit  of  truth  necessary,  448.  [448. 

whether  necessary  on  trial  of  hij^^h  treason  at  btt> 
proper  entry  of  name  in  plea  of  misnomer,  449. 
demurrers  to  ore  tenus, 449. 

joinder  to,  immediately,  449. 

may  be  to  replication,  449. 
proceedings  on,  449. 

best  to  allow,  449. 

replication  to,  449. 

issue  venire  and  trial  instanter  in  felony,  450. 

course  at  sessions,  450.  [juiy*  450. 

trial  of  peerage  by  record;  of  a  peeress  by  marriage  by  a 
judgement  on,  450. 

.for  defendant,  450. 

in  misdemeanor^  450. 

in  felony,  450. 

VOL.  I.  a 
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ABATEMENT^  PLEAS  JS-^f  continued  J 

where  seTcnd  derendants,  affects  pfoceedings  ovUy  as  to  tbe 
agiinst  defendant^  451.  [p*i^J  pleading,  450. 

in  roiademeanon  final,  451. 
in  felonies  respondess  oaster,  451. 
when  on  demurrer  to  defendant's  plea  not  final,  451. 
reason  of  distinction,  451. 
ABBREVIATIONS.  ^ 

not  allowed  in  indictment,  1^6. 
ABJURATION.    (See  Sanctuary.) 
privile^  of,  abolished,  16. 

persons  who  have  abjured  the  realm  cannot  be  bailed,  95. 
ACCESSARIES. 

on  shore,  to  casting  away  a  ship  at  sea,  how  triable,  154. 

Seneral  statement  of  law  rekting  to,  261  to  267. 
efinitionof,261. 
what  offences  admit  of,  261.  p6i- 

no  accessaries  in  high  treason  against  ffovetnment,  and  wfaj, 
may  be  accessaries  in  inferior  treasons,  261. 
no  accessaries  in  petitiaroeny  and  offences  less  than  feioiiy,  361. 
no  accessaries  before  in  manslaughter,  261. 
in  felonies,  in  general  may  be  accessaries  both  before  and  after, 
before  the  fact,  definition  of,  262,  [263. 

a  party  cannot  be  incUcted  as  accessary  if  present  at  the  crime, 
262.  [before,  262. 

words  implying  mere  permission  do  not  eonstitote  acoessaiy 
if  one  hire  anouier  to  lay  poison  be  is  accessai^  before,  263. 
party  who  lays  poison  not  accessaiy  but  principal,  262. 
whoever  procures  a  felony  though  through  atfaiid  penoOib 
accessaiy  before,  262.  [saiy  before,  2G2. 

father  persuadihg  mother  to  kill  a  child  not  then  born,  acces- 
person  commanding  unlawfid  act,  whereby  death  ensues,  ac- 
cessary to  murder,  263.  l^^irf,  263. 
if  principal  does  a  different  felony,  the  procurer  is  n^  soces- 
if  principal  merely  alter  circumstance,  procurer  is  accessaiy, 
what  deviation  destroys  the  procurer's  guilt,  263.  [263. 
general  rule  as  to  accessaries  before,  264. 
iinsuccessfiil  solicitation  indictable  as  a  misdemeanor,  264. 
after  the  fact,  definition  of,  264.  [264. 
cannot  be  to  any  petit  larceny,  misdemeanor,  or  trespaaiy 
to  constitute  the  felony  must  be  completed,  264. 
to  constitute  knowledge  of  the  felon's  guilt  is  requisite,  aod 
must  be  averred,  264. 
though  some  implied  notice  sufficient,  265. 
what  evidence  sufiicient  to  raise  the  presumption,  265. 
how  far  public  attainder  may  operate  as  presumptive  of 

knowledge,  265. 
receiving  or  assisting  necessary  to  constitute,  265. 
any  assistance  to  enable  partv  to  escape,  265. 
lending  horse  to  ride  away,  265. 
rescue  from  officers,  265. 
but  not  to  procure  legal  acquittal,  265. 
receiving  stolen  goods,  a  misdemeanor,  266. 
receiving  linen  stolen  from  bleaching  grounds^  capitii 
felony,  266.  [266. 

receiving'  stolen  goods,  makes  accessaiy  afler  the  Act 
husband  and  wife  may  legally  assist  each  other,  26d 
no  other  relation  will  excuse  harbouring  a  felon,  266. 
may  be  accessaries  afler,  to  accessaries  before  thefibct,  266L 
cannot  be  accessaries  after,  to  accessaries  after  the  foct,  266. 
time  of  trial  of  accessaries  in  general,  266. 

formerly  not  till  conviction  or  outlawry  of  the  princiud,  366^ 
altered,  as  to  receiving  stolen  goods  by  statute,  26^  /• 
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ACCESSASIBS— (^cofUtnuedLj 

punishment  of  accessaries  in  general,  267. 

before  the  fact  in  general,  same  as  principal,  267. 
accessaries  after  the  hct  generally  allowed  clergy,  267,  275* 
accessaries  after,  in  case  of  horse  stealing,  excluded  clergy, 
267,  275. 
this  does  not  extend  to  receivers  of  stolen  horses,  267. 
0  when  statute  excludes  aiders  from  clergy,  it  does  not  in- 

clude accessaries  after,  275. 
indictment  of  accessaries.    (See  Indictment.) 

arraignment  and  trial  of  accessaries.    (See  Arraignment.)  [cipal,  353. 
exigent  ought  not  to  issue  against  accessaries  at  same  time  as  prin- 
reversal  of  principal's  attainder  reverses  thatof  accessaiy,  756. 
ACCOMPLICE. 

admission  of,  to  give  evidence,  82. 
not  assured  of  pardon  at  common  law,  83,  768. 
committed  by  London  police  officers,  83. 
evidence  of,  603.   (See  Eftddence.) 
when  entitled  to  pardon  by  statutes,  766.    (See  Pardon.) 
when  has  an  equitable  claim  to  pardon,  769, 
ADDITION.  . 

not  necessary  in  warrant,  40. 

the  law  relative  to  in  describing  defendant  and  third  persons,  203  to 
217.    (Seeiruficfm«n/.) 
ADKIRALTY  SESSIONS. 
I  at  common  law  offences  at  sea  triable  only  by  civil  law,  151. 

provMiionB  of  28  Hen.  8.  c.  151,  respecting  trial  at,  151. 
commission  of,  152. 
I  towhomdivtcted,152. 

jurisdiction  of  formerly  confined  to  treason,  felony,  robbeiy,  murder, 

and  confederacy,  153. 
jurisdiction  extended  by  39  Geo.  3.  c.  37, 153. 
persons  may  be  found  guilty  of  manshughterat,  153.  [15^^ 

by  43  Geo.  3.  c.  113,  persons  casting  away  a  vessel  may  be  tried  at, 
accessaries  on  shore  to  casting  away  ship  at  sea  triable  at,  154. 
the  28  Hen.  8,  merely  akereamode  of  trial  in,  155. 
still  rests  on  its  old  foundations,  155. 

oiTences  still  triable  on  shore  which  were  so  at  common  law,  155. 
murder  triable  either  in  or  on  shore  as  the  death  occurs,  155. 
in  havens,  creeks,  and  rivers,  have  concurrent  power  with  common 

law  courts,  155. 
how  to  be  holden  by  32  Geo.  2.  c.  25.  s.  20, 156. 
ADJOURNMENT. 

on  account  of  length  of  trial,  628.    (See  Trial. ) 
AFFIDAVIT. 

to  obtain  habeas  corpus,  124.  [ings,  165. 

at  nisi  prius  may  be  taken  as  foundation  of  criminal  proceed- 
how  to  procure  in  evidence  when  in  another  court,  321. 
of  service  of  notice  of  trial,  489.    (See  Trials  notice  of. ) 
to  put  off  trial,  493.  (See  Trial,  putting  of ,) 
in  aggravation  and  excuse  after  conviction  of  misdemeanor,  691. 
to  ground  motion  for  criminal  information,  856.    (See  A^formution.) 
of  service  of  rule  nisi  for  information,  859. 
of  defendant  on  application  for  information,  860. 
to  enlarge  time  for  rule  in  information,  861. 
of  ser^ce  of  notice  of  motion  for  r«le  nisi  on  magistrate,  861. 
AFFRAY. 

doors  may  be  broken  to  suppress,  56. 
ALIEN. 

entitled  to  jury  de  medietate  lingux,  525.   (See  Jvry^PedL) 
AMENDMENT. 

in  indictments  when  not  allowed,  297.  (See  Indietmetit.) 
of  captioa  may  be  at  any  time,  335.   (See  Ci^Mjon.} 


of  pleas,  43«.    (See  JPletu,) 
of  record  in  mtsidemeanon,  482. 
what  allowable  on  writ  of  error,  753. 
on  informations,  868.    (See  Informatioru.) 
AHICU8  CURIJB. 

any  one  may  rag^st  defect  in  indictment  for  court  to  quash,'^99. 
any  one  may  suggest  that  an  indictor  was  outlawed  in  same  %art,  309 
APPEAL. 

restitution  of  stolen  goods  only  given  on  ait  common  hw,  7. 
examination  no  evidence  on,  80. 
APPEARANCE.     (See  jfrnn^nmenf-vfir^niey.) 
must  be  personal  in  treason  or  felony,  411. 
need  not  be  personal  in  mayhem,  411. 
in  case  of  misdemeanors  appearance  may  be  by  attorney,  411. 
infants   prosecuted  for  misdemeanors  appear  by   cttomey  in  the 

crown  oiBce,  411. 
usual  at  sessions  to  appear,  travene,  and  give  bail  to  tiy  at  next 

sessions,  411.     . 
clerk  of  court  may  confers  indictment  in  absence  of  defendant,  411. 
in  misdemeanors  to  reverse  outlawry  defendant  may  appete  by  ttMt- 

ney,  411. 
in  outlawiy  for  felony  party  most  personally  appear,  413. 
party  must  personally  appear  on  oepi  corpus,  exigent,  or  when  ia 

contempt,  412. 
when  prosecutor  may  enter  appearance  for  defendant  in  K.  B.  412. 
all  defendants  must  appear  in  court  on  motion  for  new  trial,  or  m 
arrest  of  judgment,  659,  663. 
APPREHENSION.    (See  Jirrett.) 
APPROVER. 

cannot  be  bailed  by  justices,  95. 
old  practice  of  becoming  stated,  603. 
ARRAIGNMENT.    (See  Jfppearance.) 

in  felonies  defendant  must  personally  attend  in  order  t«,  414. 
next  stage  of  prosecution  wnere  pi^  broughtin  on  proeew,  414. 
derivations  or,  414. 
what  it  signifies,  414. 
its  three  parts. 

calling  prisoner  to  bar  and  directing  him  to  hold  up  lus  band, 
intended  to  identify  him,  414.  [414 

not  absolutely  requisite,  415. 
not  usual  iik  case  of  a  peei^  415. 
readin|^  indictment  to  prisoner,  415. 
object  of,  415. 

in  English  when  proceedings  in  Latin,  415k 
should  be  thougn  defendant  has  had  copy  of  indktmeiit, 
mode  of,  415,  [415. 

slowly  to  enable  defendant  to  plead  autrefois  acquit,  415. 
askfoe  defendant  whether  he  is  gority  or  not  guiltyv  415. 
form  of,  415. 

if  party  confesses  on  it  is  recorded^  416. 
form  of  entry  of  not  guilty,  416, 
meaning  fiffcul-prit,  416. 
asking  prisoner  how  he  will  be  tried,  416. 
reply  ctif  prisoner,  416. 
rejoinder  of  clerk,  416. 
entry  of  *po.  we,*  417. 
particular  points  as  to. 

in  treason,  party  remanded  not  tried  immediately,  417. 
Whether  prisoner  is  to  hate  irons  taken  off  daring  imugv* 

ment,  417. 
how  party  deaf  and  dumb  may  be  amigned,  417. 
peeress  tried  by  peers  am%Qtd  kneeling,  417. 


ARRAIGNMENT— fcotKintttfAj 

in  murder  formeriy,  usoal  to  postpone  arrngnment  for  a  year 

and  day,  and  why,  417. 
arrvgnroent  now  in  murder  without  delay,  417. 
appeal  now  never  waited  for,  418. 

usual  to  arraign  both  on  indictment  and  inquest  where  both 
found,  418. 
t       after  arraignment  plea  be  withdrawn,  party  may  be  arraigned 
anin,  418. 
several  oefendants  on  same  charge  arraigned  together,  418. 
want  of  arraignment  would  reverse  judgment  or  attainder,  418. 
doubtful  how  hr  arraignment  mustoe  stated  on  record,  419. 
statement  of  oyer  said  to  imply  arraignment,  419. 
how  to  state  arraignment  on  record,  419. 
whether  arraignment  must  be  set  forth  on  record,  419. 
Of  principals  and  accessaries,  419. 

strict  rales  as  to  accessaries  at  common  law,  419. 

no  objection  ever  to  arraignment  of  accessary  that  principal'a 

attainder  was  erroneous,  419. 
death  of  principal  after  attainder  no  bar  to  aecessaries  ar- 
raignment, 420. 
provision  of  1  Ann.  sess.  3.  c.  9,  &e.  as  to  arraignment  and  trial 

of  accessaries,  420. 
still  legal  acquittal  of  principal  a  complete  bar,  430. 
how  far  principal  must  appear  before  arraignment  of  acces* 

8ary,421. 
when  there  are  several  principals,  421 . 
when  principal  andaccessaiy  may  be  arraigned  togetlier,  421. 
if  principal  plead  some  collateral  matter,  arraignment  of  ac- 

cessaiy  delayed,  421. 
on  trial  accessary  may  dispute  guilt  of  principal,  421. 
judgment  must  be  first  pronounced  on  principal,  422. 
on  several  indictments,  422. 

^ere  two  indictments,  arraignment  should  be  on  both  at 

once,  422. 
on  indictment  and  coroner's  inquest,  432. 
in  robbery  why  if  several  indictments  distinct  arraignments 
incidents  of,  422.  [should  oe,  422. 

denial  of  identity,  423.    (See  Identity. ) 
pleading  in  abatement,  423.     (See  Abatement,) 
standing  mute,  424.  (See  Mute.) 
confession,  428.  (See  Confetnon.) 
ARRAY,  CHALLENGE  TO.     (See  Jury,  PeHt.) 
ARREST. 

may  be  befoi*c  indictment  found,  11. 

what  it  is,  12. 

who  are  liable  to»  12. 

in  general  all  persons,  12. 

exemptions  in  civil  do  not  operate  in  criminal  cases,  12. 
a  married  woman  may  be  arrested,  12. 
clergymen  in  churches  and  church-yards,  12, 
when  peers  and  members  of  parliament  maybe  arrested,  12. 
in  what  cases  it  may  be,  12.  [12^ 

formerly  considered  it  improper  until  after  indictment  found, 
ancient  exceptions  from  this  rule  accounted  breach  of  the 

common  lawi  13. 
thief  taken  in  the  mainour  early  allowed  to  be  arrested,  13. 
now  arrest  may  be  before  indictment  in  treason,  felony,  an^ 

breach  of  peace,  13. 
all  misdemeanors  make  the  party  liable  to  arrest,  13. 
when  arrest  is  expressly  allowea  by  statute,  13. 
not  usual  hi  libel  and  small  misdemeanors,  13. 
usual  on  attempta  to  commk  felonyi  14. 
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may  be  for  peijuiy  on  wimnt  of  justices  in  session,  14. 
formerly  only  where  suspicion  arose  in  the  mind  of  the 

l^stratCy  14b 

now  on  the  information  of  others  and  on  the  high  seas,  14. 
offender  against  Irish  laws  or  in  foreign  country  may  be  ar- 
rested nere,  14. 
reasons  for  allowing  arrest  before  indictment,  14.       « 
cannot  be  without  warrant  for  a  common  misdemeanor,  15. 
watchman  cannot  arrest  a  man  talking  loudly  in  the  street,  15. 
when  arrest  may  be  without  warrant,  15. 
the  actual  commission  of  a  crime  necesssxy  to  justify  the 
party  arresting,  15.  [15. 

with  warrant  the  party  is  excused  except  actuated  by  maJioe, 
it  is  therefore  safer  to  obtain  a  warrant,  15. 
any  one  may  arrest  a  person  exposing  an  infant  to  periah,  16w 

or  playing  with  false  dice,  16. 
at  what  time  an  arrest  may  be  made,  16. 
OB  Sunday,  and  in  the  night,  16. 
in  what  places  an  arrest  may  be  made,  16. 
clergymen  in  churches,  16. 

a  person  guilty  of  crime  abroad  may  be  taken  here,  16. 
who  may  arrest^ and  by  what  authority,  16. 

private  persons  present  when  a  felony  is  committed,  16. 
bound  to  assist  officers  or  quell  affrays,  17. 
may  direct  an  officer  to  arrest  when  a  felony  is  done,  17. 
will  not  be  liable,  if  not  malicious,  though  mistaken,  17. 
may  break  doors  when  felony  is  committed  in  their  pre- 
sence, 17. 
not  on  mere  suroicion,  17.  [over,  18^ 

cannot  arrest  for  mere  breach  of  the  peace  when  it  is 
may  seize  a  lunatic  or  other  person  going  to  commit  k- 
lony,  18.  [batantsi,  18. 

must  declare  their  purpose  if  they  interfere  between  cob- 
may  break  a  house  to  prevent  muroer,  18. 
may  ride  in  a  body  to  (|uell  a  riot,  18. 
question  whether  a  pnvate  person  is  justified  if  no  fehny  ii 

committed,  lo. 
better  to  obtain  a  warrant,  and  why,  18. 
arrest  cannot  be  made  legal  by  a  subsequent  warrant,  19. 
arrest  on  hue  and  cry,  or  of  person  offering  goods  to  sell  or 

pawn,  legal,  19, 
arrest  of  a  night  walker  legal,  19. 

what  private  person  ought  to  do  with  his  prisoner  when 
arrested,  ^0. 
by  constables,  20  to  24. 

this  office  original  and  ministerial,  20. 
may  apprehend  without  warrant,  and  when,  20. 
may  apprehend  affrayers  guilty  in  their  presence,  20. 
have  at  least  equal  power  with  individuals,  20. 
may  demand  the  assistance  of  others,  20. 
may  arrest  on  the  information  of  others,  21. 
cannot  in  general  arrest  on  mere  suspicion  when  no  feknqr 
may  arrest  night-walkers,  21.  [committed,  ^. 

may  arrest  parties  carrying  suspected  goods  after  sunset,  31. 
may  by  statute  arrest  reputed  thieves,  &c  21. 
extensive  powers  of  Bow-street  officers^  22.  [fblony,  33L 

are  bound  to  arrest  or  make  hue  and  cry  on  a  direct  chaxi^  of 
are  justified  on  another's  charge,  though  no  felony  is  cent- 
mitted,22.  [therms  clisige,  2S. 

auere  whether  they  may  arrest  for  brcadi  of  the  peace  on  an»> 
lould  always,  if  possible,  have  a  wan»nt»  and  why,  33. 
may  break  doors  to  take  »  feloDf  ^. 
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may  breftk  doors  to  prevent  a  felony,  23. 
alter  arrest  where  may  confine  the  party  for  a  short  time,  24. 
should  always,  as  soon  as  possible]^  tikf  the  party  before  a 
justice,  24. 
by  watchmen,  may  arrest  night-walkers  on  reasonable  suspicion,  24. 
have  umilar  powers  to  constables,  24 
may  deliver  party  to  a  constable  or  magistrate,  24. 
by  justices  of  peace,  24. 

may  arrest  on  their  own  view,  24. 
may  verbally  command  his  servants  to  arrest  affrayersy  25. 
may  take  a  body  to  arrest  felons  and  traitors,  25. 
ought  not  to  commit  where  they  are  witnesses,  28. 
by  sheriffs,  25. 

required  to  arrest  felons,  and  all  persons  to  aid  them,  25. 
may  arrest  a  party  accused  of  felony  though  his  guilt  is  doubt- 
if  assaulted  may  apprehend  the  offender,  26.  [ful,  25. 

by  coroners,  who  may  arrest  or  cause  to  be  arrested  any  felon,  26. 
by  secretaiy  of  state,  26. 
on  hue  and  cry,  26. 

definition  of  hue  and  cty,  26. 

antiquity  of,  26. 

described  at  common  law,  26. 

confirmed  by  statutes,  27. 

by  whom  to  be  levied,  27. 

by  justices,  constables,  and  private  persons,  27. 

person  making  it  without  cause  punishable,  28. 

how  to  be  levied,  28. 

what  may  be  done  on  it,  29. 

all  who  follow  it  may  arrest,  29.  [nuser,  29. 

all  are  justified,  though  no  crime  committed,  except  the 
it  arms  all  with  the  authority  of  a  warrant,  29. 
if  the  wrone  person  is  taken  no  action  lies,  29. 
doors  may  be  broken  where  offender  is,  30. 
if  doors  are  broken  and  the  party  was  not  not  there,  it  will 
be  trespass,  30.  [30. 

all  suspected  places  may  be  searched  without  brealdng, 
reasonable  ground  of  suspicion  must  be  shewn  if  the  in- 
nocent are  taken,  30. 
on  action  for  arrest  the  general  issue  may  be  pleaded,  3, 
if  felon  is  not  taken  action  lies  against  the  hundred,  30. 
hue  and  ciy  now  obsolete, 31.    (See  Warrant.) 
under  warrant,  31, 3. 

the  more  prudent  course,  31. 

mode  of  obtaining,  31. 

summons  when,  uie  proper  proceeding,  32. 

more  usual  when  the  offence  is  trifling,  32. 
how  to  be  framed,  32. 

may  sometimes  be  granted  without  oath,  32* 
service  of  on  defendant,  33. 
when  arrest  is  made  under  warrant  the  officer  and  magistrate 

protected,  33. 
how  the  arrest  is  to  be  made  on  warrant,  47. 
should  be  as  soon  as  possible,  47. 

at  some  police  offices  officer  tells  parties  when  to  attend,  47. 
what  corporal  seizure  amounts  to  an  arrest,  48. 
if  warrant  is  directed  to  sheriff  he  may  empower  any  to 

arrest,  48. 
inferior  officers  must  act  in  person,  though  any  may  aid,  48. 
when  warrant  directed  to  idl  constables,  none  can  act  oat  of 

his  precinct,  48. 
when  directed  to  one  coiutabte  he  may  execute  it  any  where, 
48, 
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power  of  constables  in  Westmitittcr  sisd  Loodte  to  anei^  48. 

if  warrant  directed  to  several  one  crf'them  may  afrest*  49. 

if  warrant  express  jointly  and  not  sereraUy  au  must  join,  49. 

officer  must  be  near  if  others  aid  lum,49. 

officer  may  call  in  military  aid,  49. 

arrest  must  be  within  county  of  justice  by  whom 

granted,  49. 
arrest  may  be  in  any  franchise,  49. 
arrest  may  be  in  night,  and  for  felonies  on  Sunday,  49. 
arrest  may  be  under  warrant  long  after  its  date,  SO. 
in  arresting  officer  must  follow  the  directions  of  the 

50. 
instance  where  officer  liable  for  demtingfrom  wammt,  SOL 
general  rule  as  to  liability  of  officers*  50. 
known  officers  within  their  own  precincts  need  mt 

their  warrant,  50. 
if  out  of  their  own  precincts,  private  persons  or  not  knowi^ 

roust,  51. 
and  in  all  cases  they  ought  to  shew  it,  51. 
of  breaking  doors  to  arrest,  51.    (See  Ihm^i  krmking'*) 
what  to  be  done  after  arrest,  59. 

party  should  be  taken  to  prison  or  a  magistrate,  59. 

in  cases  of  necessity  officer  may  keep  tibe  party  in  his  own 

custody,  59 
officer  may  tike  the  word  of  party  in  trifling  cases*  59. 
quere  whether  officer  can  retake  a  man  he  has  released,  59. 
officer  may  retake  after  escape,  60. 

may  detain  after  a  return,  60. 
gaoler  protected  in  receiving  a  prisoner,  00. 
as  to  Escape,  Renstance,  and  Retaking,  see  those  titles. 
ARREST  OF  JUBGMENT. 

Motion  in,  661.  (See  **JudgmaU^  Froeeedmgt  as  «».") 
ARSON. 

justices  cannot  bail  party  accused  a(  95. 
now  excluded  from  clergy,  678. 
ASSIZE,  COMMISSION  OF,  14,7.   (Secwfcmef.) 
ASSIZES. 

how  often  held,  and  before  whom,  141. 

division  of  England  into  Circuits,  141. 

anciently  three  justices  in  Eyre,  now  six  commissioners,  142. 

judges  sit  at  by  virtue  of  five  commissions,  142. 

may  proceed  under  one  where  they  have  no  jurisdiction  by  anothct^ 

142. 
respective  uses  of  the  several  commissions,  142, 3. 
Commission  of  oyer  and  terminer,  143. 
to  whom  directed,  143 
four  commissioners  must  be  present,  143. 
commissioners  under  may  proceed  on  indictment  taken  befcte 

others,  143. 
powers  c^ven  by  its  express  languajpe,  144. 
when  statute  does  not  state  who  is  to  try  offence  it  may  be 

tried  under  this  authority,  144. 
persons  may  be  tried  under,  whether  atlai^e  or  In  prison,  144 
at  old  Bailey  commission  of  oyer  and  terminer  for  London 

only,  144. 
not  suspended  by  sitting  of  K.  B.  144. 
when  prosecutor  mav  prefer  at  adjoimng  county  under,  145^ 
Commission  df  general  goal  deliTeiy,  145.  ^ 
to  whom  directed,  145. 
its  object  and  language,  145. 
aU  onenceac<>gnieaiifettnder  it,  145. 
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justices  of  may  proceed  on  indictments  found  before  others^ 

145. 
may  take  indictments  in  the  first  instance,  145. 
may  discharge  all  not  indicted,  which  no  other  justices  can 

do,  146. 
cannot  try  persons  neither  in  actual  nor  constructire  custody, 

146. 
may  try  persons  out  on  bail,  146. 

commissions  of  g^ol  delivery  alike  on  all  the  circuits,  146. 
distinct  commission  for  each  gaol,  146. 
coarse  of  proceeding  under,  146. 
precepts  under  the  sheriff,  146. 
Commission  of  Assize  and  Nisi  Prius,  147. 
nature  and  meaning  of,  147. 
criminal  jurisdiction  under,  ^ven  by  statutes,  147. 
no  original  criminal  jurisdiction  under,  147. 
when  record  is  sent  down  may  proceed  to  judgment  and 
execution,  148. 
Gommisuon  of  the  peace, 
**^  considered,  148.     (See  *•  SetnimB  of  the  Peace.*') 

Commission  of  Association,  nature  of,  148. 
"Writ  of  association  added  to  commissions,  148. 
writ  of  si  non  omnes,  148. 

judges  appointed  to  go  circuit  by  king's  fiat,  148. 
CommissioQS  made  out  from  this  and  m>m  chancellor's  fiat,  146, 
chancellor's  fiat  made  out  by  secretary  of  Commissions,  149. 
if  it  be  altered  it  must  be  done  by  judge's  fiat,  149. 
both  fiats  directed  to  the  clerk  of  the  crown,  149. 
commissions  how  drawn  and  settled,  149. 
practice  at  of  opening,  calling,  swearing  and  charging  grand  jury, 

&c.  ^13.    (See  Jury,  Grand.) 
juiy  at.    (See  Jury.  Petit,) 
trial,  at.    (See  Ttial.) 
judgment  at,  immediate,  653. 
how  execution  is  appointed  at,  by  calendar,  781. 
ASSOCIATION,  COMMISSION  OF,  148.     (See  Atrizet.) 
ASSOCIATION,  WRIT  OF,  148.    (See  Atiizet.) 
ATTACHMENT, 

will  issue  on  first  refusal  to  return  habeas  corpus,  126. 

will  be  granted  by  K.  B.  on  disobedience  to  subpcena  to  attend  Grand 

Jury,  321. 
when  granted  against  witness,  for  not  attending,  614. 
when  granted  for  non  payment  of  costs,  &c.  694> 
ATTAINDER, 

when  it  ensues,  733. 

on  sentence  being  passed  in  capital  cases^  733. 

on  outlawry  of  felony,  723. 

not  on  couTiction,  and  why,  733. 

not  at  all,  if  party  dies  before  judgment,  734. 

not  even  if  nartr  iskilledin  open  rebellion,  724. 

how  in  tnis  case  lands  and  goods  may  be  forfeited,  734. 
anciently  not  when  party  stood  mute^  except  in  treason,  724. 
now  on  standing  mute  as  on  conviction,  724. 
maybe  by  act  of  parliament,  724. 

case  of  Sir  John  Fenwick,  734. 
meaning  and  consequences  of,  725. 
whence  name  derived,  735. 
disqualifies  party  from  being  a  witness,  725. 
causes  him  to  become  dead  mlaw,  735. 
incapacitates  him  from  making  a  will,  735. 

distinction  between  conviction  and  attsdnfUf)  725. 
party  attainted  rofty  gain  a  ^ttlemtnt,  725, 
tOL.  I.  b 
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party  attainted  may  purchase  lands,  725. 

is  not  protected  from  civil  claims,  725. 

may  be  sued  tboug-h  be  cannot  sue,  725. 

may  be  charged  in  execution,  725. 

if  pardoned,  may  be  detained  on  civil  suit,  736. 

may  be  again  indicted,  when  of  any  avail  to  ii 

him,  7^26. 
if  htt  commits  another  crime,  may  be  prosecoted  after 

reversal,  726. 
cannot  petition  Chancellor  to  supersede  bankniptcj* 
is  still  under  protection  of  the  law,  726.  [7^6. 

to  kill  him  is  murder,  and  widow  might  appeal,  726l 
iT  woman  attainted  be  ravished,  offender  indictable,  727. 
if  party  attainted  be  assaulted,  he  roay^  after  pardon,  suppoit  actioii, 

727. 
attending  circumstances  on,  727. 
forfeiture,  727.     (See  Forfeiture,) 
corruption  of  blood.    (See  Corruption  of  Blood.) 
reversal  of, 

by  Act  of  Parliament,  754. 

on  what  grounds,  755. 
on  i^ss  irregularities,  or  errors,  755. 
political  revolution,  755. 
merits  of  criminals'  descendants,  755, 
by  writ  of  error,  755.     (See  Judgment^  Revertal  of.} 
not  in  felony,  without  scire  facias  to  tenants^  755. 
may  be  in  treason,  755. 

may  be  when  suggested  on  roll,  and  confessed  thst 
defendant  lukd  no  lands,  755, 
effect  of,  755. 

when  execution  only  erroneous,  that  only  set  aside,  755. 
when  iudgment  reversed^  all  proceedings  defeated,  TS5% 
in  outlawry,  parties  still  compelled  to  answer,  755, 
of  principal  reverses,  attainder  of  accessary,  756. 
by  act  of  parliament  restores  to  former  state,  756. 
restores  lands,  756. 

when  on  ground  of  technical  error,  party  may  be  indktei 
anew,  756. 
ATTAINT  OF  JURORS, 

none  in  criminal  proceedings,  429, 430. 
ATTORNEY, 

may  be  bail  for  his  client,  100. 

when  summoned  before  Grand  Jury,  need  not  deliver  op  ccmfideii- 
tial  papers,  321. 
N  ought  to  attend  and  object  to  their  production,  322. 

when  defendant  may  appear  and  defend  by,  411.  (See  "  .'Ifipearance.*') 

mav  be  struck  off  the  rolls  on  allowance  of  Cler^,  690,  811. 

if  he  practises  after  conviction  of  infamous  crime,  may  be  traosr 

ported,  811. 
bill  of,  must  be  delivered  a  month  before  action,  834. 
extends  to  prosecution  at  sessions^  834. 
AT1*0RN£Y-G£N£RAL.    (See  Information) 

may  file  informations  for  offences,  affecting  public,  2. 
when  may  enter  a  nolle  prosequi,  6. 

power  of,ili  filing  informations  in  K.  B.    (See  Information.) 
AVERMENTS.     (See  Indictment.) 
AUTREFOIS  ACQUIT,  PLEA  OF, 
reason  of  allowing,  452. 

appeals  of  death,  excepted  from  general  rule,  and  why»  452. 
when  may  be  pleaded,  452. 

second  charge  must  be  same  as  first,  453,. 

when  same  evidence  will  support  both  charges^  45Sw 
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charges  may  be  shewn  to  be  same  by  ayermeats,  A5^. 

immaterial  variance  may  be  obviated,  and  how,  453. 

applications  of  general  rule,  that  life  most  not  for  same  offence 
be  twice  in  danger,  454. 
not  where  former  proceedings  nugatory,  455. 

general  rule,  455. 
not  necessary  charges  should  be  of  same  degree,  455. 

acquittal  of  manslaughter  or  murder,  may  be  pleaded  to  in- 
dictment for  either,  455. 

acquittal  of  petit  treason  or  murder,  wHl  bar  either,  456. 

felony  will  not  bar  prosecution  for  misdemeanor,  446. 

case  of  bui^lary  witli  different  intents,  456. 

case  of  larceny  and  burglary,  456. 

case  of  robbery  in  one  county,  andgoods  brought  into  another, 
456. 

acquittal,  as  accessary,  will  not  bar  indictment  as  principal, 
457. 

acquittal  of  stealing  one  thing,  will  not  bar  indictment  for 
another,  stolen  at  the  same  time,  457. 

ftcquittal  no  bar  if  road  out  of  repair  again,  457. 
first  acquittal  must  have  been  sufficient,  457. 

grand  jury  throwing  out  bill,  no  bar,  457. 

discharge  on  coroner*s  inquest,  no  bar,  457. 

acquittal  on  defect  in  indictment,  no  bar,  457, 8. 

if  indictment  bad  discharge  on  special  verdict,  no  bar,  459. 

legal  acquitial  may  be  pleaded  in  any  court,  457. 

mere  error  in  first  process,  will  not  prevent  autrefois  acquit, 
458. 
form  and  requisites  of,  459. 

plea  partly  of  record  and  partly  of  fact,  459. 

record  of  acquittal  must  be  set  forth,  459. 

need  not  be  immediately  produced,  459. 

how  to  enable  defendant  to  do  this,  459. 

prisoner  not  entitled  to  copy  of  record  in  felony,  439. 

indictment,  &c.  must  be  read  over  slowly,  459. 

must  be  produced  by  defendant,  460. 

charges  must  be  shown  to  be  identical,  460. 

must  plead  over  to  felony,  460. 

defendant  entitled  to  have  framed  by  counsel,  460. 

conclusion  of  plea,  460. 
pleadings  on,  460. 

how  Crown  may  reply  or  demur,  460. 

when  plea  ore  tenus,  replication  mny  be  so  al80»  461. 

when  plea  in  writing  replication  must  be  «o,  461. 
judgment  on,  461. 

respondeas  ouster,  in  felony,  461. 

final  in  misdemeanors,  461. 

when  for  defendant.  <*  that  he  go  without  dfty,"  461. 
when  acquittal  of  another  may  be  pleaded,  465. 

by  gaoler  for  suffering  escape,  465. 

by  accessary  of  principal,  465. 
AUTREFOIS  ATTAINT,  PLEA  OF, 
reason  of  allowing,  464. 
when  may  be  pleaded,  464. 

though  former  attainder  for  other  cause,  464. 

however  former  attainder  was  produced,  464. 

though  former  indictment  was  erroneous,  464. 

shown  to  be  never  admissible  except  when  useless  to  defen* 
dant,  464. 

aAer  reversal  cannot  be.  pleaded,  465. 

dfter  pardon  cannot  be  pleaded,  465. 

if  pleaded  after  pardon,  pardon  may  be  replied,  465. 


zu  ifoma. 

AUTB£FOIS  ATTAINT,  PLEA  OV-^'CenUumetLj 
form  of  similar  to  autrefois  coDvict  or  acquit,  465. 
when  acquittal  of  another  may  be  pleaded,  465. 
accesaary  may  plead  acquittal  of  piincipal,  46^ 
AUTREFOIS  CONVICT,  PLEA  OF, 
on  what  principle  dependsy  462. 
when  pleadable,  462. 

conviction  must  hare  been  lawful,  462. 

indictment  must  have  been  good,  462. 

autrefois  arraign  oC  no  avail,  4fi2. 

may  be  when  punished  or  received  clergy,  though  on  defective 
indictment,  462. 

if  benefit  of  clergy  prayed  though  not  allowed,  462. 

formerly  admission  to  cleigy  a  bar  for  all  former  ciimea,  462. 
now  only  for  clergyable  felonies^  462. 

in  murder,  conviction  of  manslaughter  bars  appeal,  462. 
at  what  time,  463. 

no  plea  in  abatement  that  another  prosecution  depending  463 
form  of, 

like  a  plea  of  autrefois  acquit,  463. 

must  set  out  record  and  pl<»ad  over  to  felony,  463-. 

must  show  identity  of  ottence  and  person,  ^. 
replication  to,  463. 
judgment  on,  463. 
BACKING  WARRANT,  45.    (See  WarraU.) 
BAIL, 

on  backing  warranty  45. 

what  ifl,  92. 

power  of  justices  of  the  peace  to  bail,  93. 

no  court  can  bail  a  person  in  execution^  93. 

party  will  not  be  bailed  between  conviction  and  judgment  withosi 

consent,  93. 
originally  before  conviction  aU  felonies  bailable,  93. 
by  statute  justices  cannot  bail  in  murder,93. 
provliion  of  3  Edward,  I.  c.  15,  as  to  bailing,  9^ 
other  sututable  provisions,  94. 
when  justices  cannot  bail,  95. 

treason,  95. 

murdeis  95. 

homicide,  where  the  accused  is  cleariy  the  slayer,  95. 

burglaiTy  95. 

felony,  95. 

prison  breaking,  95« 

outlaws,  95. 

persona  who  have  adjured  the  reahn,  95. 

approvers,  95. 

tnieves  taken  in  the  mainour,  95. 

arson,  95. 

persons  excommunicated,  96. 

foi^ery,  96. 

horsestealing,  96. 

persons  whq  have  confessed  their  guilt,  96. 
when  justices  may  bail  or  not  in  their  discretion,  96. 

thieves  openly  defamed  and  known,  96. 

persons  charged  with  enormous  miademeanpnb  not  of  niod 
fanie»96.  ^  » 

accessaries  to  felony  not  of  good  fame,  96. 

when  strong  presumptton  against  accessaiy,  he  is  not  bail, 
able,  96. 

affrayers,  but  caution  as  to  when  dangerous  wound  given,  961 

persons  apprehended  on  slight  suspicion  of  felony,  96. 

P«"on»^c«Med   of  false  pretences  and  receiving  atoicn 
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when  justices  mutt  bail,  97. 

persons  charred    on   bare    suspicion  of  manslaug^hter,   or 
lesser  homicide,  97. 

persons  charged  with  petit  larceny  first  time,  97. 

persons  accused  of  trespass  for  which  they  ought  not  to  loife 
life  or  limb,  97. 

one  justice  may  in  general  bail,  97. 
but  two  must  bail  for  felony,  except  in  certain  places,  97- 
sheriff  might  bail  all  indicted  at  his  toum,  97. 
now  never  bails,  98. 
can  set  no  one  at  liberty,  98. 
Court  of  K.  B.  or  any  judge  in  vacation  may  bail  for  any  thing,  98. 

cannot  bail  person  in  execution  or  for  contempt,  99. 

power  to  be  exercised  in  discretion,  98. 

pay  regard  to  the  rule  of  statute,  Westminster  the  Second,  98. 

do  not  often  bail  where  inferior  courts  cannot,  98.  [99. 

do  not  often  bail  in  felony  unless  some  defect  in  proceedings, 

if  they  can  collect  felony  from  depositions  will  not  bail  though 
mittimus  be  defective,  99. 

ill  health  no  ^ound  of  itself  for  bail,  99. 
what  is  sufRcient  bail,  99. 

two  men  of  ability  requisite,  99^ 

sum  left  to  magistrate's  discretion,  99. 

usually  not  less  than  40/.  for  capital  offence,  99. 

particular  regulations  as  to  false  pretences,  99. 

King's  Bench  do  not  usually  boil  in  less  than  four  sureties 
for  felony  or  treason,  99, 

in  inferior  offence  number  of  bail   most  be  stated  in  the 
notice,  100. 

where  offence  is  enormous  though  no  felony,  what  bail,  100. 

person  convicted  of  infamous  crime  cannot  be  bail,  100. 

attorney  may  be  bail  for  client,  100. 

married  woman  cannot  be  bail,  100. 

peers  may  be  bail,  100. 
no  justification  being  requisite,  bail  is  at  once  absolute,  100. 
Justice  may  examine  bail  on  oath  as  to  their  sufficiency,  100. 

if  Justice  be  deceived  he  may  require  fresh  sureties,  100. 

notice  of  bail  under  30  George  11.  c.  24,  s.  17, 101. 

order  for  notice  of  bail  at  sessions,  101. 

when  defendant  voluntarily  surrenders  and  offers  bail,  no  notice 

requisite^  101. 
party  may  be  released  by  finding  bail  after  commitment,  101. 
Justice  on  bail  put  in,  issues  a  liberate  to  the  gaoler,  102. 
sometimes  party  sent  to  a  private  prison  till  he  can  find  bail>  102. 
offence  of  talking  insufficient  bail,  102. 

is  a  negligent  escape,  102. 

if  party  appear  the  offence  is  at  an  end,  102. 

if  taken  corruptly  the  magistrate  indictable,  102. 
taking  excessive  bail  declared  a  grievance  by  the  Bill  of  Rights,  103. 

punishable  as  a  misdemeanor  at  Common  Law,  103. 

action  lies  for,  103. 

if  several  persons  conspire  to  persuade  justice  to  refuse  bail 
tliey  are  indictable,  103.  ' 

justice  need  not  demand  bail,  103. 
Recognizance  of  Bail,  form  o£  103. 

may  be  either  in  a  sum  certain,  or  body  for  body  when  for 
felony,  103. 

for  inferior  offences  in  a  sum  cerUun,  103. 

bale  never  liable  to  suffer  in  principal's  roon^  103. 

purport  of  recognizance,  103. 

when  party  bailed  is  an  infant  or  feme  covert,  or  in  gaol, 
recognizance  is  only  frpm  suretie?,  104. 
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recognizance  need  not  be  sig^ned,  104. 
practice  in  K.  B.  as  to  bailing,  similar,  104. 
Power  of  BaiJ,  104. 

bail  may  retake  principal  and  dischai|^  themBeWesy  104. 
bail  in  civil  action  may  have  habeas  corpus  to  render  a 
in  custody  for  crime,  104. 
certifying  recognizance,  104. 

in  manslaughter  and  felony,  to  the  general  gaol  delonrery,  104. 
in  larceny  and  small  felonies,  to  the  Quarter  Seasioiisi,  105. 
What  a  forfeiture  of  recognizance,  105. 

not  forfeited  by  defendant's  standing  mute,  105. 

when  forfeited  al^er  nolle  prosequi  to  an  infoimation,  105. 

when  not  forfeited,  105. 

forfeited  by  non-appearance  at  County  Assizes,  after]  notice 

under  38  Geo.  III.  c.  52, 105. 
consequence  of  forfeiture,  fame  as  of  forfeiture  of  other  recog- 
nizance, 106. 
defendant  and  bail  can  only  be  called  on  the  day  he  is  booad 

to  appear,  106. 
if  called  on  another  day  notice  must  be  given,  106. 
bail  may  move  to  be  discharged  on  acquittal,  thoogh  vt 
entered  on  record,  106. 
Bail  on  Habeas  Corpus, 

for  defect  in  commitment     (See  CmnmUmeni,) 

K.  B.  may  bail  in  any  case,  139. 

K.  B.  must  exercise  a  sound  discretion,  129. 

mere  informality  of  commitment  no  ground  to  bail,  129. 

Court  will  look  into  depositions,  and  see  what  they  charge, 

129. 
though  proceedings  are  regular,  wiU  bail,  if  no  felony  appem 

on  depositions,  129. 
man  charged  with  murder  by  coroner's  inquest  may  be  baled 

if  depositions  amount  only  to  manslau^ter,  139. 
Court  will  not  hear  evidence  out  of  deposition^  loO. 
will  not  admit  evidence  to  explain  away  facts,  130. 
will  not  allow  inspection  of  party  wounded,  130. 
illness  no  ground  to  bail,  130. 
when  enormous  misdemeanor  is  charged.  Court  will  require 

lai^e  securities,  130. 
neglect  of  prosecutor  to  proceed,  chief  ground  of  baifing^  ISO. 
bail  in  treason  after  unreasonable  delay,  131. 
amount  of  bail  in  habeas  corpus,  131. 
general  rule  as  to,  131. 
recognizance  where  to  appear,  131. 
when  warrant  is  defective,  and  yet  felony  appears,  Coort  vffl 
remand  on  special  rule,  133. 
habeas  corpus  cum  causa,  may  be  issued  by  bail  to  render  priaoDer  in 
custody  for  crime,  132L 
on  return,  an  exoneretur  will  be  entered,  132. 
Of  bailing  on  arrest  on  proces,  after  indictment  found,  543.    (See 
JProcest.) 
BAILIFFS, 

may  arrest  offenders,  16. 
BANKRUPT, 

may  be  prosecuted  for  not  surrendering,  by  one  not  a  creditor.  2. 
BEADLES, 

may  arrest  offenders,  16. 
BENCH  WARRANT.     (See  Proce99,  Warraai.) 
BENEFIT  OF  CLERGY.    (See  Clavv,  benefit  of.) 
BENTHAM  JEREMY, 

plan  of  Panoptican,  SOT. 
BILL  OF  EXCEPTIONS,  622.    (See  JMdence.) 
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proceedinc^  under  mast  be  witlun  three  ytws,  161. 
3UBGLARY, 

Justices  of  Peace  cannot  bail  in,  95. 
how  excluded  from  plergy,  678. 
CALENDAR,  ) 

sheriff's  of  prisoners  in  custody,  111. 
si^ed  by  the  Judg^e  as  a  warrant  for  execution,  781  • 
practice  as  to,  at  assizes,  781. 
particular  practice  in  Lancashire,  781. 
CAPIAS,  WRITS  OF.     (SeeiVoceft.) 
CAPEAS  PRO  FINE, 

may  be  issued  on  default  in  payment  of  fine,  810. 
CAPITAL  PUNISHMENT.    (See  I>eath,  Pnnuhment  of.) 
CAPTION. 

general  points  as  to,  326. 

no  part  of  indictment,  326. 
what  it  is,  326. 

form  of  as  riven  by  Lord  Hale,  327. 
extracted  from  schedule,  returned  to  certiorairi,  327. 
must  show  inferior  Court,  to  have  had  jurisdiction,  138, 327. 
if  no  caption  proceedings  may  be  demurred  to,  327. 
parts  of,  in  their  order, 
statement  of  county  in  marein,  327. 

should  also  be  stated  in  the  body,  327. 

county  may  be  referred  to  in  the  body,  as  the  county  afiretaid^ 
328. 
statement  of  court  in  which  indictment  was  found,  328. 
how  it  must  be  framed,  328. 
from  sessions  must  be  of  not  tn  the  county,  328. 
from  a  court  leet,  must  state  court,  and  not  merely  stewaod» 

328. 
from  coroner,  must  express  him  as  such,  but  may  describe 

him  as  in  the  county,  328. 
}f  session   of  court  be  h olden    under  several  commissions, 

how  it  may  be,  328. 
how  at  court  leet,  329. 
need  not  show  how  court  constituted,  329. 
except  when  under  special  commission,  329. 
no  ordinary  jurisdiction  need  be  stated,  329. 
statement  of  place  of  holding  court,  329. 

must  disclose  both  name  of  place  and  county,  329. 

may  refer  to  them  the  county  in  margin,  as  aforesaid,  329. 

requisite,  in  order  to  show  that  the  court  had  jurisdiction, 

329.  ^ 

if  in  body  of  caption  it  merely  state  a  town,  it  will  be  bad, 

330. 
in  York  the  riding  must  be  specified,  330. 
in  Lincolnshire  the  division  must  be  specified,  330. 
in  captibn  of  coroner's  inquisition  for  a  liberty,  the  liberty 
must  be  specified,  330. 
statement  of  time  of  taking  indictment,  330. 
must  show  the  day  and  year,  330. 
on  certain  or  impossible  day,  bad,  330. 
if  any  figures  be  used  but  Roman,  bad,  330. 
if  time  be  repugnant,  bad,  330. 
when  indictment  was  at  adjourned  session  must  sliow  when 

original  sessions  commenced,  331. 
if  the  year  of  the  king  be  inserted,  that  of  our  Lord  need  not 

be  added,  331. 
if  A.  D.  be  improperly  added,  it  will  be  surplussage,  331. 
indictment  should  be  allejged  as  taken,  not  in  present,  but 
past  tense,  331. 
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sUtement  of  naiiieB  of  Jottices^  &c.  331. 

justices  names  should  be  set  out,  331. 

sufficient  to  name  enough  to  form  a  session,  and  then  saw 

othen  their  fiOnM,  331. 
two  at  least  at  session  of  peace  should  be  named*  331. 
on  commission  of  Ojer  and  Termiiier,  four  at  least,  331. 
no  mention  need  be  made,  that  anj  one  is  of  the  quomm,  331 
usual  under  18  Eliz.  c.  3,  in  case  of  orders  as  to   bastad 

children,  331, 3. 
power  of  the  court  mut  appear,  as  t9  hear  amd  deta^ms, 

&C.333. 
if  the  word  **  assagned'*  be  omitted,  the  cscption  will  be  bad, 

332. 
authority  to  hear  and  determine  felonies,  should  be  showii,  33S 
doubt  whether  necessary  in  some  cases,  332. 
the  whole  power  of  justices  need  not  be  set  forth,  332. 
anciently  thought  necessary  to  say,  kmg^t  juttieet^  cr  rf  tk 

piibUc  peace,  332, 
not  now  requisite,  332. 

need  not  show  by  whom  the  justices  were  appointed*  333w 
any  mistakes  in  names  of  justices  may  be  amenided,  332. 
statement  of  oath  and  names  of  jurors,  333. 

indictment  must  be  shown  to  be  taken  on  oath,  333. 

names  of  ^rors  inserted  in  case  of  treason,  333. 

names  of  jurors  must  be  shown  in  the  schedule,^  333. 

no  occasion  to  set  forth  names  on  record  on  indictment,  o3S. 

seems  not  necessary  to  state  names  in  the  caption,  333. 

jurors  should  be  described  as  ffood  and  lawful  meit,  333. 

doubt  as  to  necessity  of  this,  and  reason,  333. 

caption  must  state  the  jurors  to  be  of  the  coun^  albresad, 

or  some  ville,  333. 
description  of  jurors  as  sworn  and  charged  to  inquire,  334l 
formerly    then  and  there  prefixed   to  twom  :    out   not  nonr 

usual,  334. 
if  by  and  upon  their  oath  be  inserted,  the  whole   cbnse  k 

nerdlcss,  334. 
impannelled  need  not  be  used,  334. 

if  wAo  oay,  without  vpon  their  oath,  caption  would  be  bad,  334 
should  be  do,  not  ilid,  present,  334. 
mode  of  concluding  caption,  334. 

indictments  affixed  should  be  termed  hUls,  334. 
quashing  and  demurring  to  caption,  334. 

court  may  quash,  or  leave  defendant  to  demur,  335. 
any  objection  to  jurisdiction  apparent  in  caption,  may  be 
objected  on  demurrer,  335. 
amending  the  caption,  335. 

caption  as  a  ministerial  act  may  be  amended  at  any  time,  3S5. 
though  that  could  not  be  after  the  term  of  return,  but  de- 
cided otherwise,  335. 
bow  return  has  been  amended,  335. 
entry  roll  and  record  of  Nisi  Prius,  amended  to  agree  witfa 

amended  caption,  336. 
said  that  caption  of  inquisition  cannot  be  amended  after  it  is 

filed,  336. 
CERTAINTY.      (See  Indictment.) 
CERTIFICATES, 

of  indictment  found  and  on  which  to  issue  process^  342. 
of  conviction  and  allowance  of  clergy,  815. 
object  of,  815. 

mode  of  transmitting  by  34  and  35  Hen.  VTU.  C  14.  Q15 
provision  of  3  W  and  M.  c.  9,  as  to,  816. 
sufficient  eyidence  of  allowance  of  clergy,  816. 
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CERTIORARI, 

issues  at  the  same  time  with  habeas  corpus,  127. 
particularly  discussed,  371.  , 
definition  of,  371. 
use  of,  371. 

to  consider  validity  of  indictments,  371. 

to  prevent  a  partial  trial,  371. 

to  obtiun  special  juty,  372. 

to  hasten  or  retard  trial,  373. 

to  issue  process  of  outlawry,  372. 

When  party  has  escaped  into  another  county,  373. 

pro  cedendo  in  felony  to  carry  back,  372. 

after  special  verdict  at  Old  Bailey,  to  have  the  opiiUon  oi 

K.  B.  372. 
to  defendant,  by  enabling  him  to  have  jud^^ment  of  K.  B. 

372. 
to  defendant  by  enabling  him  to  plead  pardon,  373. 
to  compel  a  view,  373.      ' 
to  procure  a  new  trial,  373. 
to  remove  proceedings  with  a  habeas  corpus,  373. 
if  proceeding's  removed  by  prosecutor,  and  defendant  is  out 

on  bail,  recognisances  will  be  discharged,  373. 
when  it  lies,  374. 

in  general  from  all  inferior  courts  to  K.  B.  374. 
enumerationof  jurisdictions  to  whom  it  may  be  sent,  374. 
will  not  be  granted  to  assizes  without  strong  ground,  375. 
will  not  be  granted  to  Old  Bailey  on  ground  of  defendant's 

rank,  375. 
after  special  verdict  proce^ings  may  be  removed  from  Old 

Bailey,  375. 
may  be  granted  to  Old  Bailey  when  there  has  been  vexatious 

delay,  375. 
certiorari  usually  made  returnable  in  K.  B.  375. 
may  be  to  parliament  or  Court  of  High  Steward,  375. 
where  courts  have  exclusive  jurisdiction  may  be  returnable  to 

them,  375. 
what  mav  be  removed,  and  at  what  time,  375. 

all  judicial  proceedings,  unless  otherwise  directed,  375. 

from  new  jurisdiction  as  well  as  old,  376. 

not  when  jurisdiction  is  special,  376. 

certiorari  cannot  be  taken  away  without  express  provisioQi 

376. 
presentment  at  court-leet  for  a  nuisance  removable,  376. 
information  at  session  for  exercising  trade,  not  having  been 

apprentice,  removable,  376. 
certiorari  as  regulated  by  statutes,  376. 

none  unless  signed  by  principal  judge,  376. 
as  to  indictments  from  sessions  by  5  W.  and  M.c.  U.  376. 
proceedings  relating  to  the  revenue  cannot  be  removed,  376. 
proceedings  on  statute  for    tithes,  cannot,  unless  title    in 

question,  376. 
no  indictment  under  highway  act  till  after  traverse,  377. 
unless  right  to  repair  is  in  Question,  377. 
no  indictment  for  repairing  bridge,  377. 
no  indictment  for  keeping  disorderly  house,  377. 
crown  never  bound  by  statutes  unless  named,  377. 
certiorari  will  not  in  general  be  granted  after  venire,  377. 
or  after  jury  sworn,  377. 
not  after  conviction  without  special  cause,  377. 
when  if  after  conviction  or  confession,  K.  B.  will  send  pro^ 

ceedings  back,  378. 
to  whom  certiorari  will  be  granted,  378.  [378. 

of  afatM^ute  right  and  of  course  to  the  Idng  and  his  affivenf 
TOl,.  I.  C 
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to  private  profecutor,  not  always  of  course,  but  m  general  will  be 

issued,  378. 
on  part  of  defendant  not  without  strong  gprounds,  378. 

not  in  general  for  heinous  offences,  378. 

seldom  without  prosecutor's  assent  from  superior 

courts,  378 
refused  from  HicVs  Hall,  379. 
often  refused  to  assizes,  379. 
may  if  partiality  be  clearly  shown,  379. 
may  if  prosecution  rest  on  slight  grounds,  380. 
may  under  circumstances  peculiarly  faYoanbie,  380. 
after  conviction  when,  380. 

vexatious  conduct  of  prosecutor  when  a  cause,  380. 
time  when  the  application  should  be  made,  380. 
before  issue  joined,  380. 
not  in  general  after  verdict,  380. 
may  be  after  special  verdict,  381. 
after  confession  prosecutor  cannot  remove,  381. 
refused  after  swearing  the  jury,  381. 

interval  between  veraict  and  judgment,  particularly  inprs- 
per,  and  why,  381.  [38L 

distinction  where  puni|)iment  is  discretionary   and  oertsia, 
sfter  judgment,  writ  of  error  the  only  mode  of  removal^  SSL 
mode  of  applying  for  certiorari  by  defendant,  381. 

notice  requisite  in  summary  proceedings,  382. 
affidavit  requisite  except  where  attorney  general  applica,  382, 
affidavit  should  be  only  intituled  in  the  King's  Bench,  3S2. 
motion  to  the  court  in  term,  382. 
rule  granted  by  court,  382. 
in  vacation  application  to  jud^eat  chambers,  382. 
fiat  of  judge  for  writ  in  vacation,  382. 
application  cannot  be  made  to  a  judge  in  term,  3^. 
writ  made  out  by  the  clerk,  382. 

act  of  5  W.  and  M.  c.  11.  s.  2.  respecting  recognizance  od  cer- 
tiorari, 383. 
act  of  8  and  9  W.  3.  c.  33.  s.  2.  respecting  recogmzasoe  in  S. 
B.384. 
these  acts  extend  only  to  sessions,  385. 
do  not  effect  indictments  at  Hick's  Hall  or  assizes,  ^85. 
as  to  sessions,  acts  are  in  affirmative,  385. 
if  bail  not  found  ought  to  be  no  certiorari  granted,  385. 
justices  cannot  refuse  sufficient  bail,  385. 
married  woman  need  not  enter  into  recospnizance,  386i 
delivery  of  recognizance  with  certiorari,  386. 
without  good  cause  defendant  cannot  remove  in  foimi 

pauperis,  386. 
habeas  corpus  issues  at  the  same  time  with  certiorari,  38& 
mode  of  applying  for  certiorari  by  prosecutor,  386. 

not  obliged  to  attend  to  forms  observed  by  defendant,  383. 
in  general  writ  issues  of  course,  386. 
may  be  before  indictment  preferred,  386. 
no  notice  necessary  on  removing  summary  proceedings,  S86. 
form  of  writ  of  certiorari,  387. 

must  not  m'aterially  vary  in  description  of  record,  387- 

after  conviction  insufficient  if  it  profess  to  remove  indictiaeat 

only,  387. 
mistakes  in  which  will  vitiate,  387. 

material  vsriance  in  names  or  additions  will  prejudice,  388. 
if  more  defendants  named  than  in  record  it  will  be  bad,  388. 
effect  of  certiorari  to  remove  all  indictments  against  defendsaS, 

388. 
to  remove  record  after  verdict  must  be  specially 


INDEX.  XIX 

CERTIORABI— f(;ifKin«e</J 

need  not  shew  offence  to  be  contrary  to  a  statute,  388. 

must  give  a  day  In  superior  court  when  after  verdict,  389. 

how  to  be  signed,  389. 

when  ngnature  of  fiat  will  suffice,  389. 

how  and  to  whom  to  be  directed,  389. 

if  directed  to  wrong  person  and  rightly  returned  no  advantage 

can  be  taken,  390. 
bow  writ  is  indorsed,  390. 
how  writ  to  be  delivered,  390. 
how  far  writ  operates  as  a  supersedeas,  390. 

after  writ  all  farther  proceedings  below  erroneous,  390. 

how  it  operated  as  supersedeas  before  31  Jac.  1.  c.  8. 390. 

at  present  day  does  not  so  operate  till  statutes  are  complied 

with,  391. 
only  from  time  it  is  actually  served,  391. 
if  not  delivered  till  jury  are  sworn  Justices  may  proceed,  391. 
loses  its  effect  unless  delivered  before  return  dav,  391. 
if  not  served  till  after  judgment,  though  issued  before,  will  be 

quashed,  391. 
certiorari  to  remove  recognizance  for  good  behaviour,  &c.  does 

not  supersede  it,  391. 
if  remanded  proceedings  may  go  on  at  before,  392. 
proceeding's  after  due  deliveiy  of  writ,  punishable,  692. 
attachment  when  granted  against  clerk  for  refusing  to  obey,  39^. 
return  to  writ  of  certiorari,  392. 

must  be  returned  by  party  to  whom  it  is  directed,  392. 
may  be  returned  under  different  name  if  by  the  same  officer,  392. 
certificate  of  recognizance  by  proper  justice  only,  J9S. 
there  must  be  a  return  though  no  recognizance,  393. 
record,  tenor,  or  tenor  of  tenor  to  be  certified,  o93. 
when  tenor  only  will  not  suffice,  393. 

te nor  good  from  London,  393.  [393. 

when  purport  is  only  to  try  issue  nul  tiel  record  tenor  sufficient, 
when  court  above  has  no  jurisdiction,  tenor  only  should  be  certi- 
fied, J93.  [neous,393. 
any  matter  of  explanation  in  return  may  be  rejected  as  extra- 
mode  of  making  return,  394 

words  **  humbly  certify"  unnecessary,  394. 

schedule  must  be  on  parchment,  394. 

when  by  justice  should  describe  their  power  to  hear  and 
determine  felonies,  394. 

if  presentment  of  jurors  omitted  return  will  be  bad,  394. 

said  return  must  be  under  seal  but  doubted,  394. 

defective  return  may  be  amended,  395. 
if  delay  in  making  return  how  enforced,  395. 

by  bar  rule,  395. 

inferior  court  must  return  thoup^h  certiorari  improper,  395. 

clerk  cannot  refuse  to  transmit  records  on  grouiid  of  lien 
for  fees,  395.  [J95. 

pluries  cauaam  significes  and  attachment  to  compel  return, 

party  may  make  what  he  pleayes,  395. 
how  return  is  sent,  395. 
quashing  the  writ,  396. 

may  be  on  cause  shown  quia  improvide  emanavit,  396. 
party  to  whom  it  is  directed  cannot  make  excuse,  396. 
rests  ikith  K.  B.  to  recall  its  own  process,  396. 
when  procedendo  will  be  awarded,  396. 
proceedings  where  error  in  return,  396. 
when  writ  may  be  superseded,  396. 
proceeding^  in  Crown  office  on  return,  396. 

venire  summons,  distringas  and  alias  distringas,  397. 
proceedings  on  return  non  est  inventus^  397. 
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subsequent  proceeding^  on  removal  in  K.  B.  397". 
how  bail  may  be  amended,  397. 
nrocendo  when  bail  are  not  sufficient,  397. 
how  defendant  compelled  to  proceed  to  trial,  397. 
if  defendant  not  compelled  to  trial  recognizance  not  forfeited,  398. 
if  cause  goes  off  on  defect  of  jurors  and  prosecutor  will  not  pray 
tales  defendant  will  have  costs,  398.  [398. 

after  forfeiture  of  recognizance  no  motion  to  quash  allowed, 
process  after  certiorari  same  as  if  indictment  had  always  been 

in  K.  B.  398. 
when  proceedings   removed  from  assizes  trial  in  same  place 

only  on  civil  side,  396. 
proceedings  in  K.  B.  nearly  same  as  in  informations  for  misde- 
meanors, 398. 
notice  of  motion  for  judgment  to  bail  as  well  as  principal,  398. 
when  may  be  an  attachment  for  costs,  39a 
amendments  under  certiorari,  399^ 
none  in  indictment,  399. 
court  cannot  strike  out  a  count,  399. 
caption  may  be  amended,  399. 
costs  on  certiorari,  399. 

under  5  and  6  W.  and  M.  c.  11,  399. 
construction  of  act,  399. 
no  costs  if  judgment  be  arrested,  399. 
costs  since  issuing  of  the  writ  only  can  be  included  in 

taxation,  399. 
prosecutor  in  accepting  costs  not  restrained  from  imyving  ta 

increase  fine,  399. 
what  entitles  prosecutor  to  costs,  400. 
who  a  civil  officer  under  the  act,  400. 
who  a  party  grieved  under  the  act,  400. 
prosecutor  for  mere  attempt  not  a  psrty  grieved.  400. 
party  really  iniured  not  ezcludedby  his  name  not  btfing 

indorsed  on  indSctment,  400. 

if  prosecutor  have  part  of  fine  it  will  be  deducted  from 

costs,  401.  [401. 

payment  of  fine  does  not  dischaive  recognizance  for  oo8ts» 

recognizance  once  forfeited  not  discharged  on  acquittal  till 

costs  paid,  401. 
recognizance  for  costs  stands  till  the  whole  are  paid,  401. 
costs  duly  ascertained  beconic  a  vested  debt,  401. 
if  after  conviction  defendant  die  his  bail  will  be  liable  for 

costs,  401. 
if  recognizance  not  under  statute  it  wiU  stand  for  no  more 
than  its  amount,  401. 
will  be  discharged  when  complied  with  though  costs 
unpaid,  401. 
CHALLENGE  TO  JURORS.    (See  Jrtrv,  PeUtA 
CHANCERY, 

always  open,  124. 

might  grant  habeas  corpus  in  vacation  at  common  law,  124. 
CHARGE  TO  GRAND  JURY, 

what  it  usually  contains,  3 12|  314. 
CHURCH, 

not  attending  indictments  for  must  be  within  three  years,  161. 
CIVIL  REMEDY, 

suspended  in  treason  or  felony,  5. 

may  be  persued  in  misdemeanors,  5. 

is  never  destroyed,  but  revives  after  criminal  proceedings  are  over,  5. 

when  It  is  less  advisable  than  indictment,  6. 

given  up  on  granting  an  information,  6. 

ought  not  to  be  commenced  till  criminal  proceedings  are  over,  7. 
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CLEHGYMEN, 

may  be  arrested  in  their  churches  or  churchyards,  13. 
discharged  on  aUowance  of  clergy  without  punishment,  675. 
forfeit  goods  on  aUowance  of  clergy,  675, 

may  be  libelled  in  ecclesiastical  court  on  aUowance  of  clererv,  690. 
CLERK  OF  THE  PEACE, 

bound  to  prosecute  plunderers  of  wrecks,  5. 
his  liability  in  case  of  improper  indictment,  293. 
CLERK  OP  ASSIZE, 

his  Uability,  lien,  Sec.  393. 
CLERGY,  BENEFIT  OF, 

plea  of  before  trial,  445. 

seldom  resorted  to,  445. 
allowance  of  after  conviction,  667. 
history  of,  667. 
present  effect  of,  674. 
who  entitled  to  claim,  674. 
all  persons,  674. 

Jews  and  infidels  as  weU  as  others,  674. 
women  as  weU  as  men,  674. 

those  who  cannot  read  as  well  as  those  who  can,  674. 
clergy  without  punishment,  674.  [675 

peers  and  peeresses  without  punishment  for  first  offence, 
clergy  andpeers  not  when  taken  away  by  statute,  675. 
clergy  and  peers  forfeit  goods  on  allowance,  675. 
for  what  crimes  may  be  claimed,  675. 
never  for  treason,  675. 
not  for  several  acts  of  open  hostility,  675,  6. 
doubt  as  to  petit  treason  at  common  law,  676. 
allowed  by  25  Edw.  3,  st.  5.  for  all  treasons  and  felonies 

not  affecting  the  king,  676.  • 

aUowed  therefore  for  every  felony  except  where  taken 
away,  676. 
general  rules  as  to  cases  where  clergy  is  taken  away,  676. 
acts  taking  away  to  be  construed  strictly,  676. 
acts  taking  away  apply  only  to  parties  named,  676. 
when  clergy  taken  from  principal,  generally  it  is    not 

taken  from  accessary,  676. 
when  from  accessar}'  by  name,  not  from  principal,  676. 
when  from  accessary  before,  not  from  accessary  after,  676. 
where  act  creates  a  felony,  generally  clergy  'is  allowed, 

676. 
if  act  only  excludes  on  Berne  circumstances,  it  will  be 

aUowed  on  others,  676. 
when  act  takes  away  generally,  it  applies  to  all  cascs^676. 
particular  crimes  in  which  clergy  taken  away,  677. 
petit  treason,  677. 
murder,  678. 

house  breaking,  in  what  cases,  678. 
burglary,  678. 
robbery,  679. 
grand  larceny  in  particular  cases,  680. 
formerly  privily  stealing,  681. 
horsestealing,  681. 
stealing  cattle,  681. 
stealing  cloth  from  tenter,  681. 
stealing  fi-om  bleacbing.grounds,681. 
stealing  on  navigable  rivers,  681. 
plundering  wrecks,  681. 
stealing  in  shops,  &c.  to  value  of  409.  682. 

constructions  as  to,  682. 
steiUing  in  a  dwelling.house,  683. 
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sacrilege*  683. 
rape,  683. 

unnatural  criinea,  683. 
forcible  marriage,  683. 
forgery,  in  a  variety  of  caaes,  683. 

distniction,  when  clergy  taken  from  oflfence  and  person,  685. 
formerly  clergy  not  allowed  in  admiralty  courts,  685. 
consequence  of,  685. 
now  admitted  as  on  shore,  685. 
time  when  to  be  prayed,  686. 

formerly  by  way  of  plea,  686. 
effect  of  statute  of  Westminster,  the  first,  as  to,  686. 
now  always  after  conviction  and  before  sentence,  and  why,  686. 
might  be  allowed  at  the  scaffold,  686. 
allowed  where  prisoner  stands  mute,  686. 
how  prayed,  allowed,  or  overruled,  686. 

offender  desired  by  clerk  to  fall  on  his  knees  and  pray  it,  686. 

must  be  granted  though  not  prayed,  68r. 

how  prated  by  a  peer,  687. 

entry  of^judgment  when  it  is  allowed,  687. 

how  prayed  by  clerk,  and  entered  on  allowance,  687. 

counter  plea  to  prayer  of,  687. 

when  party  has  hadclcfgy  before,  687.  [687. 

of  robbery  in  another  county  on  indictment  of  8tea£ng, 
need  not  state  former  indictment  with  precision,  687. 
prisoner  can  take  no  advantage  of  defect  in  fbimer  pro- 
ceedings, 687. 
prisoner  may  be  allowed  till  next  term  to  frame  replica. 
prisoner  may  reply  nul  tiel  record,  688.  [tioD8»  688. 

prisoner  may  deny  identity,  688. 
•      jury  instanter  to  try  issue,  688. 

prisoner  may  challenge  jury  to  try,  688. 
entry  of  judgment  against  prisoner  on,  688. 
when  clergy  allowed  sentence  for  inferior  punishment  passed, 
certificate  of  allowance  madeout  by  clerk,  &S,  815.  [688. 

consequences  of,  689. 

does  not  prevent  fi>rfeiture,  689. 

does  not  restore  felon  to  competence  till  he  has  iindergofie 

punishment,  689. 
restores  peers  and  clergymen  at  once  to  competence,  689. 
the  king  can  pardon  the  punishment,  and  restore  without, 
operates,  after  punishment,  as  a  statute  pardon,  689.        £689. 
restores  competence  to  give  evidence,  689. 
restores  to  profits  of  lands,  690. 

protects  from  all  charges  of  previous  clergyable  ofTencc,  690. 
party  no  longer  a  felon,  690. 

party  may  support  an  action  if  charged  with  felony,  690. 
attorney  may  be  struck  off  the  rolls,  690. 
clergyman  may  be  deprived  in  ecclesiastical  court,  690. 
COMMISSION  OP  PEACE.     (See  Seitiont  of  Peace.) 
COMMISSIONS.     (See  Asnzes.) 

special.     (See  S'tecial  Commitsioru.) 
COMMISSIONERS  UNDER  INCLOSURE  ACT, 

may  be  proceeded  against  by  indictment  or  mandamus,  5. 
COMMITMENT^ 

before  indictment  found. 

for  further  examination, 

may  be  without  written  warrant,  73. 
but  a  written  comaitroent  is  usual,  73. 

need  not  state  crime,  73.  [drawn,  73. 

magfistrate  may  verbaHy  order  ]>arty  to  be  detained  till  it  is 
from  three  days  to  three  days  during  examination,  75. 
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for  a  single  day  by  parole,  74. 

for  trial,  prisoner  will  not  be  discharged  for  mere  defect  in,  74. 

may  be  by  justice  for  insult  during  examination  of  a  prisoner, 

88. 
but  cannot  be  till  offender  makes  persona]  submission,  88. 
regular  consideration  of  commitments  in  general,  106. 
justice  has  power  to  commit,  107.  [to  Ireland,  107. 

what  justice  may  send  offender  against  Irish  laws  taken  here 
Privy  Council  and  Secretaries  of  State  may  commit,  107. 
to  what  prison  defendant  may  be  sent,  107. 
not  out  of  England  under  500/.  damages,  and  treble  costs, 

under  Habeas  Corpus  act,  107. 
party  must  be  committed  to  the  common  prison  of  county 

where  warrant  issued,  107.  [where,  108. 

murderers  must  be  confined  in  common  gaol,  and  not  else- 
f elons  should  not  be  committed  to  the  New  Prison,  108. 
House  of  Correction  for  Middlesex  a  legal  prison,  108. 
Tower  a  legal  prison  for  state  offences,  108. 
persons  charged  with  small  offences  may  be  aient  to  House  of 

Correction,  108.  '  [land,  108. 

Court  of  King's  Bench  may  commit  to  any  prison  in  Eng- 
party  should  be  committed  to  proper  prison  in  first  instance, 

108.  [gaily,  108. 

penalties  under  Habeas  Corpus  Act  for  removing  party  ille- 
form  of  commitment,  109. 
it  must  be  in  writing,  109. 
should  be  under  hand  and  seal,  109. 
roust  show  authority  of  magistrate,  time,  and  place,  109. 
when  may  be  by  parole,  109. 

as  to  stating  the  character  of  justice,  109.  [shown,  109. 

when  for  offence  out  of  the  county,  the  authority  must  be 
it  may  be  either  in  the  name  of  the  king  or  justice,  109. 
it  should  be  directed  to  keeper  of  a  specific  prison,  110. 
commitment  to  the  Tower  of  London  g^ood,  110. 
at  London  police  offices  directed  to  the  gaoler,  110. 
in   other   counties   directed  both  to  the    constable  and   to 
how  prisoner  is  to  be  described,  110.  [gaoler,  110 

ought  to  set  forth  that  it  is  upon  oath,  110. 
the  cause  of  the  commitment  should  be  stated,  110. 
reasons  for  stating  the  cause  of  commitment.  111. 
why  it  must  not  be  too  loosely  expressed.  111. 
commitment  for  treason  generally  held  g^od.  111. 
libel,  need  not  be  set  forth  in  commitment  for,  112. 
general  commitment  for  insulting  justices  sufficient,  112. 
best  to  describe  offes'ce  as  in  indictment,  112. 
should  not  be  on  suspicion,  and  why,  112. 
should  not  be  in  the  disjunctive,  112. 
need  not  use  the  term  feloniously,  113. 
court  of  King^s  Bench  will  not  bail  if  a  felony  appears,  113. 
court  will  not  bail  if  felony  appears  on  depositions,  113. 
court  always  looks  into  depositions  before  it  bails,  113. 
defective  commitment  not  absolutely  void,  113. 
should  point  out  the  place  of  confinement,  114. 
conclusion  of,  114. 

may  command  gaoler  to  keep  prisoner  in  safe  custody,  114. 
irregular,  conclusion  will  not  vitiate,  114. 
form  of  commitment  in  London  police  offices,  115. 
form  of  commitment  in  the  county,  116. 
on  discharge  from  commitment  by  King's  Bench  magistrate 

not  liable  to  action,  116. 
gaoler  must  receive  prisoner,  117. 
what  to  be  done  if  gaoler  will  not  receive  him,  117. 
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copy  of,  muet  be  given  under  Habeas  Corpus  Act>  117. 

when  commitment  under  warrant  from   Irish  Secretaij  of 

State,  party  entitled  to,  1 18. 
when  party  is  sent  to  temporary  confinement  till  he  find  bail, 
<  not  entitled  to,  118. 

service  of  demand,  of  what  sufficient,  118. 
cerlifving^the  commitment,  118. 
COMPARISON  OF  HANDS, 

when  evidence,  581.    (See  Evidence.) 
COMPETENCE  OP  WITNESSES, 

distinction  between  competence  and  credit,  528. 
^  objections  to.    {Bee  Eroidenoe.) 
COMPROMISE, 

without  leave  of  court,  illegal,  4. 
indictable  in  felony  and  treason,  5. 
before  trial,  498. 

practice  of  sufferings  defendant  to  spesk  with  prosecutor,  498l 
when  court,  on  motion  for  information,  will  discharge  rule  on 

payment  of  costs,  498. 
in  assault,  the  case  sometimes  referred  to  roaster,  499. 
after  conviction,  665  • 

practice  of  suflTering  defendant  to  speak  with  prosecutor,  665. 

discussion  on,  665. 
mitigation  of  punishment  on,  666. 
when  by  leave  of  court  legal,  666. 
CONCEAUNG  OFFENCES.    (See  Muprinon.) 
CONFESSION  OF  CRIME.    (See  Examination,  Euidenci.) 

after  confession  when  party  cannot  be  bailed  by  justices,  96. 
CONFESSION  OF  INDICTMENT, 
express  by  plea  of  guilty,  428. 
may  be  received  after  general  issue,  429. 
effect  of,  429. 

courts  reluctant  to  record,  429. 
may  be  advisable  in  assault  and  why,  429. 
notice  of  in  misdemeanors,  429. 

may  be  in  absence  of  defendant  in  mere  fineable  offences,  430. 
when  must  be  in  presence  of  defendant,  430. 
when  oiiAgreement  of  prosecutor  and  defendant,  430. 
when  on  acknowledgment  of  satisfaction,  430. 
on  indictment  for  not  repairing,  430. 
how  recorded,  431. 
implied  what,  431. 

entry  of;  431. 
difference  between  and  express,  431. 
will  not  bar  from  technical  exceptions,  431 . 
CONSENT, 

of  p]«rty  injured  when  it  destroys  offence,  2. 
of  creditors  to  prosecution  of  a  bankrupt  when  necessary,  3. 
CONSPIRACY,  WRIT  OF. 

old  remedy  for  malicious  prosecution,  10, 835. 
indictment  for  will  lie  when  several  maliciously  prosecute,  10,  835. 
when  several  conspire  to  prevent  justice  from  receiving  bail  indict- 
ment lies  for,  835. 
CONSTABLE, 

when  bound  to  prosecute  a  disorderly  house,  4. 

protection  to,  68. 
may  plead  the  general  issse  in  action  against,  68. 
venue  in  action  against  local,  68. 
will  have  double  costs  on  nonsuit  or  verdict  ibr  him,  6S. 
protected  by  giving  a  copy  of  the  warrant,  69. 
obedience  to  an  irregular  warrant  legal,  69. 
what  disobedience  to  a  wamuit  auikea  him  liable,  70, 
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protection  extends  only  to  actions  of  tort,  71. 

not  protected  when  acting  without  warrant,  71. 

what  evidence  of  demand  of  copy  of  warrant  in  favour  of,  71. 

may  act  on  the  information  of  another,  15. 

office  of,  ministerial  and  original,  20. 

when   he   may  arrest  without   warrant,   20   to  24.      (See 

«  Jirre8t.'* 
may  put  an  offender  in  the  stocks,  23. 
what  reward  he  receives,  with  a  warrant  for  his  trouble,  44. 
high  special  constables  allowed  larger  fees  on  great  occlu- 
sions, 44. 
constable  by  18  Geo.  III.  c.  19,  to  be  idenuiified  from  parish 

rates,  44. 
special  to  be  appointed  under  41  Geo.  III.  c.  78, 
CONTEMPTS  OF  COURT, 
of  a  magistrate,  88, 1 12. 
during  trial,  how  punished,  631.     (See  Trial.) 
CONTRACT, 

to  receive  money  for  dropping  prosecution  without  leave  invalid,  4\ 
COPY  OF  INDICTMENT, 

when  allowed  to  defendant,  403. 

never  at  common  law  in  treason  or  felony,  403. 

court  will  sometimes  allow  copy  of  part  ex  gratift,  403. 

defendant   always  entitled  to  have  reconl  read  twice  di§r 

tinctly,  403. 
when  wanted  to  reverse  outlawry,  indictment  may  be  read  so 

slow  as  to  be  taken  in  short  hand,  404. 
copy  always  allowed  in  all  offences  inferior  to  felony,  404. 
copy  allowed  five  days  before  trial  in  high  treason  by  7  W.  m. 

c.  3, 404. 
copy  ten  days  before  trial  in  high  treason,  by  7  Ann,  c.  21, 404. 
no  copy  allowed  in  treasons  respecting  coin,  404b 
in  treason  cop>  allowed  both  of^caption  and  indictment,  404. 
if  party  plead  in  treason  without  claiming,  he  cannot  after- 
wards object,  404. 
time  and  mode  of  granting,  when  allowed,  405. 

in  treason  the  ten  days  reckoned  from  finding  of  bill  to 
arraignment,  405.  [ment,  405. 

reckoned  exclusive  of  days  of  delivery  and  arrairn- 
reckoned,  by  common  practice,  exclusive  of  Suncuy, 
405. 
when  indictment  is  read,  it  should  be  before  pleading,  405, 6. 
COPY  OF  PANEL  AND  WITNESSES, 
in  treason  allowed  under  statutes,  404. 
sufficient  if  panel  be  delivered  before  return  of  precepts,  and  why, 

406. 
how  prosecutor  is  enabled  to  procure  in  order  to  deliver,  406. 
practice  when  so  many  jurors  are  challenged  that  new  panel  isre« 

quisite,  406. 
trivial  mistakes  in,  no  objection  to,  406. 
addition  of  street,  how  accurate,  406. 

if  lists  are  materiiJly  incorrect,  panel  must  be  amended  by  motion,  406. 
COPY  OF  RECORD  OF  ACQUITTAL, 

when  necessary  and  how  obtained,  837,  8. 
COPY  OF  WARRANT, 

when  constable  may  discharge  himself  by  giving,  70. 
of  depositions  not  granted,  o3. 
COPY  OF  COMMITMENT.        (See  Commitment.) 
CORONER, 

a  conservator  of  the  peace,  26. 
may  issue  warrant,  26. 
inquest  of,  158. 
YOL.  I.  i 
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defendant  majrlM  proiecute^  for  mucder  on,  158. 

equiYalentto  the  finding  of  a  grand  jilrv,  158. 

woman  may  be  found  guilty  <»  concealing  birth  of  ehildoo^ 

jury  roust  subscribe  it,  158.  [lj8 

coroner  has  a  right  to  ^  on  board  any  ship  to  hold  an  inquest,  1^.  ^ 
if  obstructed,  iiSbiination  lies  in  K.  B.  159. 
inquest  (^,  a  mode  of  criminal  prosecution,  163.  [163. 

bound  to  inquire  into  violent  deaths,  and  return  inquest  to  wkes, 
defendant  may  be  tried  on  inquest  of,  163.  [iudictmeat,  161 

after  acquittal  on  inquest  defendant  may  plead  autrefois  scqoit  t» 
bail  admitted  after  inquest  of,  164.  [)6i 

party  may  be  tried  on  both  inquest  and  indictment  at  the  noetiBe, 
may  issue  warrant  to  apprehend  a  murderer,  164. 
may  commit  to  prison,  164. 
may  summon  and  bind  over  witnesses,  164. 
examinations  before,  when  evidence,  586.    (See  Ewiiknee.) 
CORRECTION,  HOUSES  OF, 
legal  prisons  when,  108. 
regulations  as  to  internal  government  of,  805.    (See  k^nmmaf, 

punishment  of.) 
COSTS.     (See  Expense;  Infmnatiant.) 

of  carrying  prisoner  to  gaol,  how  defrayed,  116. 
of  unnecessary  length  of  indictment,  &c.  by  whom  borne,  393. 
QfPrtwut^r, 

at  common  law,  neither  receives  nor  pays,  825. 
roust  in  first  instance  be  borne  by  himself,  825. 
allowed  him  by  statute  in  felony  and  larceny,  9, 825. 

•on  conviction,  825. 

on  acquittal  where  reasonable  ground,  826. 

where  defendant  tried  in  adjoining  county,  826. 

paid  by  tMasurer  of  oounty,  826. 

paid  by  inferior  districts  as  well  as  counties,  826. 
none  aUowed  on  misdemeanors  in  genera],  826. 

reason  against  this  distinction,  826. 
K.18.  may  give  third  of  fine  to  defray,  827. 
Becurityfor,  in  mitiption  of  punishment  good,  827. 
on  removal  by  certiorari,  827.    (See  CertUrari.) 

will  not  be  allowed  if  judgment  be  arrested  82r> 

not  of  special  iurv,  827. 

no  allowance  tor  loss  of  time  unless  a  witness,  827. 

only  claimable  by  persons  actually  aggrieved,  827. 

when  chumable  by  public  officers,  93T. 

not  third  of  fine  in  addition  to,  828. 

attachment  for  non-payment  of,  828. 
cases  of  misdemeanor,  whpre  allowed,  828.  ^ 

on  prosecutions  of  houses  of  ill  fame  and  disordeiljr  places  w^ 

on  i>rosecutions  under  highway  act,  when,  828. 
on  postponinj^  trial  defendant  must  pay,  829. 
cannot  be  paid  out  of  county  rates  by  order  of  justices,  829. 
when  improperly  allowed  how  defendant  may  proceed,  829. 
bail  of  defendant  liable  for,  though  he  is  in  prison  on  attacbmcDti  vS 
Of  Defendant^  829. 

in  general  none  allowed  on  acquittal,  829. 

upon  husband  liable  to  wife's  for  keeping  bawdy  house,  8^* 

when  delay  occasioned  by  default  of  prosecutor,  830. 

no  fees  on  discharge,  831. 

when  allowed  under  highway  act^  831.  . .      .^t 

in  general,  o       /     -  [^a^ 

justices  empowered  to  award  to  either  party  on  complwnt  J*** 

may  issue  warrant  of  distress  on  default  or  coionut»  oii- 
recognizance  for  extra  on  trial  in  adjoining  coQDtyi  90. 
of  conveyance  to  prison,  116, 830. 
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not  to  exceed  12d.  per  mile,  117. 
how  to  be  levied,  830. 
On  iFTOBKATioirs.     (See  Information.) 
Wiinewet  when  entitled  to  costs,  612.    (See  Evidence.) 
CORBUPTION  OF  BLOOD, 

essentially-  distinct  from  forfeiture,  740. 
effects  of,  740. 

offender  stripped  of  all  honours,  740. 
■  becomes  ignoble,  740. 

cannot  inherit,  740. 

'    -  cannot  transmit  inheritance,  740. 
— — ^—  vitiates  all  titles  that  must  be  traced  through  him,  740 
— ^^  does  not  vitiate  title  of  collateral  issue,  740. 

■        vitiates  no  title  where  he  need  not  be  named,  740. 

examples  of  titles  vitiated,  741. 

wh^n  it  takes  place,  741. 

origitiaUy  on  every  attainder  of  felony  or  treason,  741. 
not  in  various  new  felonies  which  bar  it,  741. 
not  in  treasons  respecting  coin  since  the  reign  of  Mary,  741. 
ineffectual  attempt  to  abolish  in  treason,  741. 
is  now  entirely  abolished  in  felony,  741. 
only  now  in  high  treason,  741. 
how  removed,  741. 

not  by  pardon,  and  why,  741, 2. 

party  pardoned  may  transmit  new  property,  743. 
when  by  act  of  parliament,  742. 
COUNSEL, 

when  defendant  may  have,  407. 

at  common  law,  prisoner,  in  capital  cases,  not  allowed  counsel  on 
judge  to  be  counsel  for  prisoner,  407.  [general  issue,  407. 

duty  of  judge  to  supply  place  of  counsel  what,  4w 
duty  of  judge  when  there  are  counsel,  407. 

counsel  always  allowed  to  matters  of  law,  407.      [sel  to  argue  it,  407. 
when  prisoner  proposes  one  point  of  law,  court  will  assign  him  coun- 
on  trial  by  peers  of  a  nobleman,  said  counsel  not  allowed,  408. 
party  may  have  counsel  on  all  collateral  issues,  408. 
to  plead  a  pardon,  408. 

to  assign  error  to  reverse  outlawry  after  plea,  406. 
to  plead  autrefois  acquit  though  defendant  contumacious,  408. 
said  may  be  without  assignment,  408. 

ought  to  be  assigned  by  court  on  nomination  of  defendant,  408. 
any  one  may  inform  Court  of  Error  as  amicus  curie,  408. 
defendant  may  always  have  to  cross  examine  lor  him,  408. 
in  misdemeanors  fuU  defence  may  be  made  by  counsel,  409. 
in  treason  two  counsel  to  make  full  defence  expressly  allowed  by 
7  W.  in.  409. 
formerly  did  not  affect  parliamentaiy  impeachments,  409. 
no^  extends  to  impeacnmeDts  as  much  as  indictments,  409. 
does  not  extend  to  inferior  persons,  409. 
evenr  prisoner  entitled  to  two  counsel,  410. 
full  defence  by  counsel  always  allowed  on  appeals,  410. 
time  and  mode  of  assigning  counsel  when  allowed^  410. 

in  treason,  counsel  should  be  assigned  ten  days  before  amign- 

ment,  410. 
by  whom  application  may  be  made,  410. 
practice  as  to,  in  treas(>n,  410. 
on  collateral  issue  not  till  after  plea,  410. 
counsel  allowed  by  rule  to  visit  defiendant  in  prison,  411. 
when  once  assigned,  court  will  not  change  them,  411. 
court  will  sometimes  add  other  counsel  afler  assignment  411. 
prisoner  desiring  seijeant  or  king's  coancil  must  make  pcti- 
tionj411. 
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uifice  of,  on  Trial.     (See  Trial,  Evidence.) 
CROSS  EXAMINATION. 

how  conducted.  (See  Etddence.) 
CROWN  OFFICE.  (See  Informotion.) 
COUNTER  PLEA, 

to  prayer  of  Clergy,  687.     (See  Clergy^  benefit  of ,) 
COUNTS     JOINDER  OF  SEVERAL.     (See  IndictmenL) 
COURTS  OF  CRIMINAL  JURISDICTION. 
enumerated,  133. 

Sessions.    (See  Sermon*  of  the  Peace^) 
Assizes.    (See  Jbtizea.) 

Special  Commissions.     (See  Special  Commiotiont.) 
Admiralty  Sessions^    (See  Admiralty  Seomtu.) 
King's  Bench.     (See  klng^a  Bench.) 
Coroner's  inquest.    (See  Coroner.) 
Court  Leet    (See  Leet  Court.) 
CULPRIT, 

meaning  of,  416. 
DAY.     (See  Time.  huUctment.) 
DEAF  AND  DUMB  PERSON, 
how  ma}'  be  arraigned,  417. 
when  may  be  a  witness,  589. 
how  examined  as  a  witness,  589. 
DEATH, 

of  prosecutor  does  not  abate  prosecution,  3. 
of  defendant  after  removal  by  certiorari  does  not  disduufe  bailrODi 
DEATH,  PUNISHMENT  OF, 

by  wliat  warrant  executed,  780. 
in  K.  B.  what  entry,  780. 
before  High  Steward  precept  for  780. 
in  High  Court  of  Parhament,  by  writ  from  King,  780. 
formerly  precept  of  judge  in  every  felony,  780. 
former  precept  by  Justices  of  Oyer  and  gaol  deliTeiy,  780. 
now  without  precept  by  calendar,  780. 
practice  as  to  at  assises  by  calendtf,  7<^. 
in  Lancashire,  781 . 

in  lx)ndon,  by  Recorder's  warrant,  after  report,  781. 
in  K,  B.  on  Habeas  Corpus,  by  rule,  781.  ^ 

no  day  mimed  when  execution  in  iiMrtntf  ^W' 
by  what  Court  may  be  appointed,  781. 

by  Court  in  wbich  sentence  is  passed,  781. 
by  K.  B.  when,  782. 
incase  of  peer,  782. 
time  of,  782. 

never  part  of  judgment  except  in  murder,  783. 

in  muitler,  on  next  day  but  one  to  sentence,  783. 

in  the  country,  in  general  left  to  sheriff,  782. 

at  Old  Bailey,  two  Sundays  usual  betwcenHwdcr«wieiff»- 

tion,  782.  ^ 

sheriff  in  countiy,  guided  by  practice  of  OWBiiky,  Tw- 
in high  treason  a  month  has  been  allowed,  783. 
reason  wi\y  should  be  speedy,  783. 
place  of,  783. 

not  part  of  judgment,  782. 

not  in  different  counur,  when  trial  at  assizes,  f83«  ^ 

may  be  in  county  adjoining,  when  offence  in  city  couiny 

itself,  783. 
by  order  of  K.  B.  may  be  in  any  county,  784. 
in  K.  B.  usually  St.  Thomas  a  Waterings,  in  Surrey,  7»' 
may  be  on  private  gtpund,  784.  . 

when  owner  entitled  to  gibbet  and  cbaiiv  ^^ 
by  what  olHccr  to  be  executed,  784. 
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must  be  by  regular  officer,  r84. 
unauthorized  person  will  be  guilty  of  murder,  7M, 
usually  officer  in  whose  custody  prisoner  is»  784. 
at  assizes  by  shertiT  or  deputy,  784. 

when  trial  in  adjoining  county,  by  sherifTor  gaoler,  784, 5. 
criminal  in  Tower,  by  whom,  and  how,  785. 

case  of  Earl  Ferrars,  785. 
by  whom  execution  in  K.  B,  786. 
in  what  manner  it  is  to  be  executed, 786. 

must  be  according  to  the  judgment,  786.  [786. 

if  officer  wantonly  changpes  mode  of  death  it  will  be  felony, 
king  said  to  be  unable  to  chanf^e  sentence,  786. 
king  may  remit  all  but  beheading,  in  treason,  787. 
directions  given  to  mitigate  severe  sentences,  787. 
in  Lord  Stafford's  case,  sentence  changed,  787.  [788. 

king  may  pardon  one  kind  of  death  on  condition  of  another, 
cruel  sentences  done  away,  788. 
hanging  in  chains  no  part  of  sentence,  788. 

may  be  b]^  special  order,  788. 
if  ofienoer  revives  he  must  be  hanged  again,  788. 
DEEDS, 

Aow  proved,  579.     ( See  Evidence, ) 
DEFENCE,' 

of  prisoner  on  trial,  623.    (See  TVial,  Evidence.) 
DEMURRER.     (See  Pleut,  Matement,  &c') 
derivation  of,  439. 
to  indictment. 

when  may  be,  439. 

when  no,  and  crime  charged,  439. 
quere  whether  for  misnomer,  439. 
puts  all  the  proceedings  in  issue,  440. 
when  filed,  difficulty  of  withdrawing,  440. 
time  of,  440. 
mode  of,  in  felony,  440. 
form  of,  440. 

may  be  ore  tenus,  440. 
may  conclude  over  to  felony  or  not,  440. 
engrossed  an4  filed,  440. 
proceedings  on,  441. 

four  davs  rule  to  join  in,  441.  [joinder,  441. 

when  defendant  entitled  to  jud|^ent  on,  tor  want  of 
joinder  in  general,  ore  tenus  and  immediate,  441. 
demurrer  book,  441. 
.  counsel  for  amicus  curiae  may  argue,  441. 
argument  in  general  immediate  in  felonies,  441. 
judgment  on,  441. 

against  defendant, 

in  felony  of  respondeas  ouster,  441 . 

against  prosecutor  on  demurrer,  to  plea  respondeas 

ouster,  441. 
against  defendant  on  misdemeanor,  when  final,  441. 
seldom  restored  to  in  felony,  and  why,  442. 
adopted  in  misdemeanors,  when  no  crime  is  charged,  443. 
indictment  may  be  held  good  in  part,  443. 
information  may  be  amended  on,  443. 
caption  may  be  amended  on,  443. 

indictment  cannot  be  amended  on,  443.  [443. 

court  will  give  judgment  against  party  committing  first  error, 
to  pleas  and  replications  in  abatement,  449.  (See  Abatement,  Plea  in.) 
to  evidence,  623.    (See  Evidence.) 
DEPOSITION.    {^Q^Examwitioni  Evidence.) 


} 
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DETAINER, 

on  charge  of  crime  may  be  lodged  against  party  in  cuitody  on  cxrfl 
account,  11, 63. 
how  to  be  effected,  63. 
on  ciyil  account  of  party  in  custody  for  a  crime,  811. 
may  be,  notwithstanding  sentence,  811. 
defendant  cannot  be  chained  with  declaration  or  in  execntion 

without  leave,  812. 
Common  Pleas  cannot  g^nt  habeas  corpus  to  bring  up  and 

charge  prisoner,  812. 
King's  Bench  will  even  alter  sentence  in  treason  or  felooy, 

812. 
ends  of  justice  will  not  be  defeated  b^,  812.  [812. 

in  pardon  on  condition  of  transportation  will  not  be  allowed, 
on  mere  promise  of  pardon,  court  will  not  interfere,  812. 
court  has  no  power  over  prisoner,  except  in  its  own  custody, 

813. 
how  pvty  in  house  of  correction  must  be  sued,  812. 
how  oail  may  render  principal  a  convict,  813.  [811 

not  when  convict  is  on  boaid  ship  to  be  tranqxvte^ 
when  exoneretur  without  render  allowed,  813. 
remand  of  prisoner  to  the  same  or  other  prison,  813. 
DICE,  -  • 

party  playing  with  false,  may  be  arrested,  16. 
DISCHARGE  OF  PRISO>IER, 

*  magistrate  may  discharge  when  suspicion  is  clearly  groundless,  88L 

cannot  when  there  is  express  charge  of  felony,  though  his  gwk  a 

doubtful,  89. 
said  that  he  6annot  where  killing  is  justifiable,  89. 
not  usual  entirely  to  discharge,  89. 
on  acquittal,  648. 
fee  on,  650. 
from  sentence  of  imprisonment,  entry  of,  813*. 

admissible  evidence  to  prove  time  of  discharge,  813^ 
DISCONTINUANCE,  IN  PROCESS.    (See  Procet9.) 

what  is,  and  effect  of,  364. 
DISORDERLY  HOUSE, 

when  constable  is  bound  to  prosecute,  4. 
party  keeping,  may  be  apprehended,  13. 
DISTRINGAS  JURATORES, 

when  issued,  517.    tSee  Jury,  PetU,) 
DOORS  BREAKING  OPEN.    (See  Jrrai.) 
whenmay  be,  51. 

never  where  the  law  gives  no  power,  52. 
distinction  between  constables  and  private  individuals^  52,  o. 
may  be  for  treason  or  felony  actually  done,  52. 
may  be  by  constable  to  suppress  affray,  52,  6. 
may  be  by  any  one  to  prevent  murder,  52,  6. 

constable  may  break  doors  on  the  informa^n  of  a  witness  for  fekjoy, 
how  far.  doors  may  be  broken  on  mere  suspsion  of  felony,  53.       [S3, 
various  opinions  on  the  degree  of  suspicion ^quisite,  53, 4. 
private  individual  must  prove  the  guilt  of  paky  arrested,  54. 
officer  will  be  e.xcused  if  he  acts  on  evidence  that  proves  fmbe,  54^ 
doors  maly  be  broken  on  warrant  for  treason,  felony,  and  breach  of 
on  search  warrants,  54,  6.  [the  peace,  54. 

warrant  excuses  the  officer,  though  g^ranted  without  reason^  55. 
cases  of  homicide  on  resistance  to  breaking  doors,  SS, 
doors  cannot  be  forced  for  mere  misdemeanors  without  force,  56. 
doors  may  be  broken  for  contempts  of  a  court  of  justice  or  house  of 

parliament,  St, 
only  for  public  crimes,  never  on  civil  process,  56. 
if  a  known  officer  be  killed  in  attempting  to  break  doors  inproperiy, 
it  will  be  manslaughter,  56. 
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if  a  coroiQou  perw^n  do  so  he  may  be  lawfully  killed,  S6. 

how  far  searcn  warrants  will  excuse,  when  no  goods  found,  S7. 

action  lies  for  maliciously  procuring  search  warrant,  57. 

doors  cannot  be  broken  on  warrants  to  seareb  all  suspected  places,  57. 

general  doctrine  as  to  breaking  doors  on  search  warrants,  57. 
ouse  of  a>  third  person  not  priyileged,  if  offender  is  there,  57. 
officer  breaks  at  his  peril,  that  the  party  is  there,  57. 
doors  may  always  be  broken  after  indictment  found,  58. 
on  capias  to  compel  sureties,  pro  line,  or  utlagatum,  58. 
by  constable  in  levying  a  penalty  on  statute,  58. 
always  after  escape,  58. 
when  officer  is  locked  in,  he  may  break  out,  58. 
sheriff  may  burst  doors  to  rescue  his  bailiffs,  58. 
any  inner  door  may  be  brokenjifter  admittance  gained,  58. 
doors  may  be  broken  on  hue  and  cry,  59. 
DYING  DECLARATION, 

when  admissible  in  evidence,  569.    (See  Evidence.) 
DOWER,  LOSS  OF.     (Set  Forfeiture  of  Dower.) 
EAST  INDIES, 

offences  committed  in  may  be  indicted  in  K.  B.  157. 
ERROR,  WRIT  OF, 

to  reverse  qutlawrv,  369. 
howto  obtain,  369. 

defei^ant  must  pray  in  person  in  felony,  369.  [369. 

in  mifd^nieanors  arter  conviction  defendant  must  be  present, 
by  stiitute,  before  conviction  in  smaller  offences  may  appekr 

by  attorney,  369. 
outlaw  cannot,  without  consent,  be  bailed  pending,  369. 
cannot  be  issued  without  fiat  of  attorney  general,  369.    . 
how  to  obtain  attorney  general's  fiat  for,  369. 
how  errors  assigned,  369. 

if  before  plea  defendant  must  plead  on  reversal,  369. 
if  after  conviction  defendant  must  receive  sentence,  369. 
proceedings  on  reversal  of  outlawry,  by,  370. 
proceedings  by,  to  reverse  judgment,  747  to  754. 
ESCAPE.     iSeeEe^cue.) 

officers  mav  arrest  a  party  again,  after,  61. 
if  officer  allows,  quere  if  he  can  afterwards  arrest,  61. 
felon  escaping  may  be  killed  if  he  cannot  otherwise  be  taken,  62* 
to  kill  a   party  accused  only  of  misdemeanor  who  escapes,  man* 
from  one  part  of  the  kingdom  to  another,  63.  [slaujriiter,  62. 

paity  not  liable  for  when  commitment  is  "  on  suspicion,''  112. 
ESTREATING.    (See  Recognixcaice.) 
ESTREATS, 

lists  of  forfeitures  made  out  after  sessions  and  assizes,  816. 

provision  as  to,  817. 

oath  as  to,  817. 

penalty  on  clerks  for  withholding,  or  improperly  certifying,  817. 

EVIDENCE,   IK   KABLK    STAGES    OF   PROSBCUTIOir, 

on  what  a  warrant  may  be  granted,  33.     (See  Warrante.) 
duty  of  magistrate  to  weigh  before  he  grants  warrant,  34. 
if  magistrate  g^ant  warrant  without  oath  he  is  a  trespasser,  34. 
justice  ought  not  to  grant  warrant  oA  (Quaker's  affiimatioD,  34. 
All  charges  to  be  taken  in  writing,  34. 
affidavit  to  obtain  warrant  need  not  be  stamped, 
on  examination.    (See  ExamiimHon.) 
when  examination  is  evidence.    (See  Dbraswnatton  et  infra.) 
before  grand  jury.    (See  Jury,  Grand.)  • 
EVIDENCE  ON  TRIAL. 

general  rules  as  to,  556. 

rules  in  general  same  as  in  civil  actions,  556. 
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distinction  between,  in  civil  and  criminal  caaes,  as  to  erldence 
of  party  injured,  556. 
what  parts  of  the  charge  prosecutor  must  prove,  556. 
the  whole  substance  of  charge,  556. 
not  superfluous  averments,  556. 

rule  as  to  what  averntents  may  be  left  unproved  as  super- 
fiuous,  557.  i557. 

offence  must,  where  venue  local,  be  shown  in  proper  county, 
ville,  time,  number,  quantity,  &c.  need  not  be  exactly  proved, 
when  day,  of  steahng,  material  in  burgiary,  557.  i557. 

on  indictment,  not  repairing  bridge  or  way,  must  be  shown 

to  be  public,  557. 
in  perjury  whether  all  the  assignments  must  be  proved,  557. 
in  perjury,  words  stated  as  continuous,  must  be  so  shown,  557. 
general  rule,  that  it  is  sufficient  to  prove  so  much  as  cuiisti- 
example  of  in  libel,  556.    .  [tutes  an  offence,  5S7. 

when  negative  averments  needless,  they  need  not  be  proved* 

558. 
when  law  presumes  a  fact,  negative  must  be  proved,  558. 
when  criminal  omission,  must  be  shown,  558.  [558. 

cases  in  which  proof  need  not  exactly  tally  with  aveiments» 
in  poisoning,  as  to  kind  of  poison,  558. 
in  murder,  as  to  weapon,  559. 
in  murder,  as  to  party  who  gave  the  blow,  559. 
reference  to  indictinent,  as  to  accuracy  requisite  in  statement, 
559.     (See  ImUctment.) 
what  is  sufficient  proof,  559. 

number  of  witnesses  requisite,  559. 

common  law  did  not  require  particular  number,  559. 
two  witnesses  required,  in  high  or  petit  treason,  by  statute, 
'  560.  [M.  c.  10, 560. 

generally  supposed  to  be  repealed  by  1  and  2  P.  and 
made  express^  necessary  by  7  W.  111.  c.  3,  560. 
not  necessary  in  treasons  as  to  coin,  561. 
not  necessary  in  ttaitoVous  attack  on  the  king,  562. 
necessary  still  in  petit  treason,  561. 
not  required,  m  high  treason,  to  collateral  facts,  561. 
what  confession  does  away  the  necessity  for,  561. 
not  a  private  confession,  562. 
not  before  a  magistrate,  562. 
in  perjury,  two  witnesses  requisite,  and  why,  562,  3. 
kind  of  proof  which  prosecutor  may  adduce,  563. 
presumptive  evidence,  how  hr  sufficient,  563. 
g^eneral  rules  as  to  caution  in  receiving,  563. 
in  general  innocence  presumed,  564. 
case,  till  lately,  where  guilt  was  presumed  on  death  of 
done  away,  564.  [bastard  childi,  564. 

when  defendant  must  prove  perfoimance  of  duty,  564. 
presumption  must  arise  only  on  facts  in  issue,  not  gene- 
raloconduct,  564.  [mer  utterings,  564. 

but  presumption  raised  of  knowledge  by  evidence  of  for- 
other  libels  on  trial  of  libel  to  prove  defendant  the  au- 
thor, 565.  [:>65. 
in  conspiracy  to  cheat,  various  acts  of  fraud  may  be  shown, 
court  ou^ht  not  to  take  other  criminal  acts  into  conside- 
degree  of,  sufficient,  565.                [ration  in  sentence,  565. 
post  mark  not  evidence  of  publication  of  libel,  565l 
what  evidence  of  publication  when  defendant  is  in 
another  county,  565.                         [answer,  565. 
in  perjury,  in  answer  of  chancery,  what  proof  of 
what  one  defendant  says,  only  evidence  against  him- 
hi  conspiracy  may  be  against  others,  566.      [self*  566/ 
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continuance  of  office  will  be  presumed  from  its 
commencement,  566.  [traiy  shown,  566. 

party  acting  as  officer  presumed  to  be  such  till  con- 
applied  to  cases  of  murder  in  resisting  process,  566. 
\f  hen  necessary  to  adduce  best  possible  evidence,  566. 
meaning  of  general  rule,  as  to^  566, 
reason  of  rule,  as  to,  566. . 
examples  of  rule,  as  to,  566. 

no  copy  of  deed,  when  original,  may  foe  produced,  566. 
no  parol  evidence  when  written  instrument  may  be  pro- 
duced, 566. 
exceptions  to  rule,  567.  [hands,  567. 

copy  g(K>d  when  original  destroyed,  or  in  defendant's 
parol  evidence  when  no  copy,  567. 
parol  evidence  good  of  bill  swallowed  by  prisoner,  567. 
attested  copies  of  public  documents  good,  567. 
greatest  quantity  of  proof  never  requisite,  567. 
all  witnesses  to  a  deed  need  not  be  called,  567. 
not  necessary  to  call  supposed  writer  to  disprove  his  writ- 
ing, 567. 
instance  of  in  case  of  fo]:;ging  name  of  bank  cashier, 
568. 
hearsay  evidence,  when  admitted,  568. 
in  general  rejected,  and  why,  568r 
prisoner's  declarations  not  evidence  for  him,  except  on  cross 

examination,  568. 
when  may  be  used  to  illustrate,  568. 

when  to  contradict,  or  confirm  witness  by  his  former  state- 
ments, 569. 
exception  to  g^eral  rule  in  case  of  dying  declaration,  569. 
reason  of,  569. 
party  must  be  actually  under  expectation  of  death,  569. 

need  not  actually  express  it,  569. 
if  reduced  to  writing  parol  evidence  cannot  be  given  of 

it,  569. 
of  criminal  on  scaffold  no  evidence,  570.  ^      [570. 

court,  and  not  the  jury  to  decide  on  their  admissibility, 
confession  of  defendant  when  evidence,  570. 

when  taken  as  examination,  570.    (See  ExandnaHon.) 
when  made  to  private  individuals,  570. 
only  received  under  certain  conditions,  570. 
no  evidence  against  third  persons,  571. 
must  be  taken  altogether,  571. 
identity  of  in  writing  must  be  shown,  and  how,  571. 
must  appear  to  be  perfectly  uninfluenced,  and  why,  571. 
will  be  presumed  freely  made,  571. 
practice  of  inquiring  into  before  produced,  571. 
facts  disclosed  in  extorted  confession  evidence  in  them- 
selves,  571. 
^^xaminationofdefendantreceived,  when,  572.  [573. 

ought  to  be  reduced  to  writing,  and  signed  by  prisoner, 
no  parol  evidence  of  it  can  be  received  till  proof  that  it 

is  not  in  writing,  573. 
after  proof  that  it  was  not  taken  in  writing,  parol  evidence 

of  it  admitted,  573. 
ininutes  of  examination  by  solicitor  evidence,  573. 
defendant's  examination  must  not  be  on  oath,  573. 
when  general  evidence  of  character  may  be  admitted,  573. 
on  the  part  of  the  crown,  573. 

never  unless  general  character  is  in  issue,  573. 
may  in  i^idictroent  for  barratry,  and  why,  574. 
veracity  of  witness,  how  may  be  impeached,  574. 

VOL.  I.  e 


SniV  IKDEI. 

KYIDENCE  ON  tRlAL--fe9raumed.J 

no  ooe  can  diicredit,  dioagli  be  mi^  contia^ct  his  ova 
witneMy  574. 
on  the  part  of  the  prisoner,  574. 

when  called  cannot  be   craa-examined  to    particvlar 
facts,  575. 
Descriptions  of  legal  evidence. 
Written  evidence,  SfS, 

Public  documents,  575. 

Public  Acts  of  Parfiament,  ST5. 

Private  acts,  575. 

Proclamations,  addresses,  and  articles  of  war,  575. 

Ciazette,  St 5. 

fetums  and  moster  books  of  navy  oiBce,  Sl^^. 

corporation  books,  SfS. 

heralds'  books  and  minutes  of  vintation,  576. 

daily  book  of  prison,  Sr6, 

log  book  of  man  of  war,  576. 

records  of  courts,  examine  copies  of,  576. 

record  of  proceedings  in  peijuiy,  576. 

affidavit  in  perjury  how  proved,  576. 

books  of  sessions,  and  rale  to  inspect,  576. 

copy  of  information  and  proceedings,  justice  ramy  be  oom- 

pelled  to  produce,  577. 
proceedinn  in  equity  court  will  not  allow  to  be  taken  as 

evidence  ofcrime,  S77. 
records  conclusive  against  parties  to  them,  577. 
not  against  other  persons,  S77. 
Private  documents  and  papers,  STT. 
hoW  to  be  obtained,  Sm. 

subpoena  duces  tecum,  S77. 

party  bound  to  attend  with  papers,  StfT. 

attorney  not  bound  to  produce  confidential  papers,  S77. 

defendant  cannot  be  compelled  to  produce  papers,  578. 

bill  cannot  be  sustained  in  equity,  calling  on  party  to 

criminate  himself^  578. 
no  rule  granted  to  university  for  papers  to  criminate  a 

member,  578. 
no  difference  in  this  respect  between  dvil  and  crimiml 
proceedings,  578. 
notice  to  defendant  to  produce,  578< 
object  of,  579. 
effect  of,  579. 

may  be  on  attorney  or  agent,  578. 
when  not  necessary,  579. 
how  to  be  proved,  579. 

deeds  under  thirty  years  old,  how  to  be  proved,  579. 
evidence  of  hand-writing,  580. 

best  that  of  party  who  saw  the  paper  written,  580. 
that  of  party  acquainted  with  the  band,  580. 
foundations  of  opinion  of  writing,  what,  580. 
having  merely  seen  party  occasionally  write  inadequate,  580. 
witness  as  to  ought  to  speak  from  the  writing  alone,  580, 1. 
comparisons  of  hands  when  sufficient,  581. 
attainder  reversed  for  reception  of,  581. 
admitted  to  establish  modus,  581. 
not  now  admitted,  582. 
witness  not  rendered  competent  by  seeing  par^  write 

since  he  was  indicted,  583. 
person  may  be  asked  whether  writing  is  natural  or  dis- 
guised, 582. 
when  they  must  be  stamped,  583. 

cases  m  which  stamp*  hdden  roquifttti  583* 
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cases  in  which  stamps  holden  not  requisite,  583. 
not  in  cases  of  fot^cy,  583. 

discussion  of  cases,  and  true  distinction  shown,  583, 4. 
letters  and  papers  may  be  produced  in  treason,  though  not  laid 

as  overt  acts,  585. 
intercepted  letters,  evidence,  584. 

evidence  that  they  are  prisoner's  writing  must  be  first  given,  584- 
letters  directed  to  defendant,  and  never  received  no  evidence, 

original  of  answer  in  chancery  must  be  produced,  584. 
postea  when  evidence  in  perjuxy,  585. 
Depositions  before  magistrate,  585. 
.  when  evidence,  585. 

never  in  misdemeanors,  585. 

not  in  treason,  high  or  petit,  585. 

only  in  manslaughter  and  felony,  585. 

never  at  common  law,  585. 

in  petit  treason  may  convict  defendant  of  murder,  585. 

must  be  shown  why  party  is  absent,  586. 

what  grounds  sufficient  to  admit  them,  586. 

must  be  duly  taken,  586.    (See  Examination.) 

when  maybe  read  as  dying  declarations,  586.  (  Vide  tupra.) 

information  of  accomplice  may  be  read  after  his  death, 

586. 
not  necessary  that  depositions  should  be  signed,  586. 
examinations  certified  by  coroner,  when  evidence,  586»  7. 
admissible,  though  in  absence  of  prisoner,  587. 
must  be  signed  by  coroner,  587. 
how  must  be  given  in  evidence,  587. 

their  identity  must  be  established,  587. 
may  be  used  for  as  well  as  against  prisoner,  587. 
Parol  evidence  of  vitnesaet,  588. 

who  may  be  witnesses,  588. 

in  general  all  persons,  588. 

objections  to  witnesses,  588. 

distinction  between  objections  to  credit    and  competence, 

588,  9. 
incompetence  prevents  witness  from  being  sworn,  588. 
objections  to  credit  merely  affect  weight  with  juiy,  589. 
credible  in  statutes,  no  precise  meaning,  589. 
objections  on  g^und  o^defed  oftmdentanding^,  589. 
lunatic  cannot  be  a  witness,  589. 
persons  sometimes  deranged  may  be  a  witness  in  lucid 

intervals,  589. 
party  deaf  and  dumb  may  be  a  witness  and  bow  exa- 
mined, 589. 
infancy  when  an  objection,  590. 
state  of  the  understanding  the  true  criterion,  590. 
idea  that  child  might  be  examined  without  oath  refuted^ 

590. 
trial  may  be  put  off  till  witness  is  instructed,  590. 
objection  on  the  ground  of  infidelity    or   religiofuo  ecniplet, 
591. 
only  where  disbelief  in  God  and  future  existence,  591. 
Jews  may  be  sworn  on  the  Old  Testament,  591. 
Mahometan  on  Alcoran,  591. 
Scotch  covenantor  after  the  way  of  his  sect,  591. 
Gentoo  according  to  his  fiuth,  591. 
person  cannot  be  asked  on  voire  dire  as  to  minute  opinions, 

592. 
Quakers  cannot  ^ve  evidence,  592. 

affirmation  ^  not  adnusMbk  on  appeal,  592. 
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not  on  motion  for  inibrmation,  592. 
not  in  exhibiting  articles  of  peace,  592. 
may  to  affidavit  for  their  own  exculpation,  592. 
may  on  attachment  or  penal  action,  592. 
reason  of  this  exception,  59J. 
objection  on  the  ground  of  excomimimcatMii— obsolete,  59J. 
objection  on  the  ground  of  relaiiotuhip,  594. 

only  to  competence  in  case  of  husband  and  wife,  594. 
wife  cannot  be  asked  to  contradict  oath  of  husband,  594 
where  seTe'ral  jointly  indicted,  wife  of  one  caanot  be 

sworn,  594. 
wife  cannot  be  examined  by  consent,  595. 
where  wife  may  be  a  witnes^  595. 

when  marriage  was  forcible  and  void,  595. 

in  case  of  personal  injuries,  595. 

dying  declarations  against  husband  for  OMidetaig 

her,  595. 
said  may  be  in  treason,  but  denied,  595. 
objection  on  the  ground  of  tntervafin  the  event,  595. 
seldom  goes  to  competence,  596. 
not  except  it  appears  on  face  of  proceedings,  596. 
not  where  witness  expects  pardon  of  husband  on  defend- 
ant's conviction,  596. 
not  where  witness  has  a  wager  on  the  event,  596. 
not  on  ground  of  right  to  costs,  596. 
not  because  of  restitution  of  stolen  property,  596.  ^ 
not  where  witnesses  are  inhabitants  of  county  iodictcd 

for  not  repairing  bridge,  596, 7. 
not  in  peijury  where  party  agp^eved  is  a  witness,  597. 
goes  to  competence  of  party  forced  on  in  fotgexy,  597. 
only  where  he  would  have  mdividual  interest  in  pa- 
per, 597. 
not  where  party  is  cashier  of  the  bank,  597. 
not  where  party  supposed  drawer  of  a  bill  endoned 

by  payee,  597. 
not  where  forged  check  has  not  been  chained  to 

witness's  account,  597. 
not  where  vouchers  forged  to  defraud  a  third  per- 
son, 597. 
not  where  party  is  the  supposed  testator  of  a  forged 
wiU,  597.  [597. 

strange  decision  as  to  incompetence  of  executor, 
holder  of  stock  may  be  witness  in  case  of  penonating, 

597. 
maker  of  note  where  forgery  is  only  as  to  place  where 

payable  competent,  597. 
party  always  made  competent  by  release,  597. 
said  party  may  be  witness  after  tender  and  relusal  of 
release,  599. 
objection  on  the  ground  ot'infatny,  599. 

conviction  of  what  crimes  incapacitates,  599. 
formerly  though  infamous,  punishment  an  objection,  600. 
now  only  crime,  60U. 

■every  kmd  of  crimen  falsi  incapacitates,  600. 
formerly  conviction  of  petit  larceny  incapacitated;  other- 
wise by  statute,  600. 
outlaws  competent,  600. 
oath  of  parties  infamous,  admlssable  to  exculpate  tbeiq, 

601. 
principle  against  allowing  objections  of  this  kinds  ^1- 
how  infamy  to  be  proved,  601. 

record  of  judgment  most  be  proved,  601i 
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record  of  conviction  alone  insufficient,  and  why,  601. 
admission  of  witness  not  sufficient,  601. 
how  infamy  may  be  removed,  601. 
in  general  by  pardon,  601. 
not  by  pardon  when  part  of  sentence,  601. 

not  after  conviction  of  perjury  on  statute,  602. 
not  by  pardon,  unless  under  great  seal,  602. 
by  renewal  of  judgment,  602. 
by  admission  to  clergy,  and  enduring  accompanying' 
penalties,  602. 
punishments,  how  introduced  instead  of  purga- 
tion, 602. 
clergymen  and  peers  by  mere  allowance  of  clergy, 
^compHce$,  evidence  of,  603.  [602,  3. 

may  in  all  cases  be  received,  603. 
may  be  read  from  depositions  if  he  die,  603. 
instead  of  old  practice  of  approving,  603. 
good,  though  under  promise  of  pardon,  604. 
admissidn  of  in  general  conditional,  604. 
not  compellable,  604. 

good,  though  parties  never  admitted  to  give  it,  604. 
good,  under  acts  offering  indemnity  to  informers, 

604. 
good,  of  principal  felon  against  receiver,  604. 
good  of  tnief  against  party  taking  reward  to  help  to 

stolen  goods,  o04. 
may  be  employed  for  defendant,  605. 
sumcient  when  believed  to  convict,  605.  [605. 

practice  to  recommend  the  jury  to  view  it  cautiously, 
party  convicted  on,  sometimes  recommended  to  mer- 
cy, 605. 
objection,  on  ground  oiprofearional  confidence^  605. 
whence  it  arises,  605. 

excuses  attorney  from  producing  confidential    papers, 
606.  [606. 

extends  to  interpreter  between  foreigner  and  attorney, 
does  not  extend  where  witness  was  consulted  as  a  friend, 
606.  [606. 

^aid  not  to  apply  where  witness  consulted  by  mistake, 
does  not  extend  to  matters  known  before  retainer,  606. 
does  not  extend  to  matters  known  otherwise  than  in  con- 
fidence, 606. 
extends  to  all  confidential  disclosures,  607. 
does  not  extend  to  any  but  legal  advisers,  607. 
counsel  or  attorney  may  be  sworn  to  things  that  are  pub- 
lic, 607. 
may  be  examined  to  mere  collateral  fact,  607. 
no  objection  that  party  is  judge  or  juror,  6^7, 

witness  ou^ht  not  to  be  sworn  as  a  juror,  607.  [607. 

judge  having  given  evidence  will  not  return  to  bench, 
clerk  attending  on  grand  juiy,  can  give  no  evidence  of 
what  passed  there,  608. 
when  objection  must  be  mi^de  to  witness,  606. 
when  he  is  sworn,  608. 
said  any  time  before  conviction,  608. 
not  after  judgment,  608. 
may  weigh  on  application  for  new  trial,  608. 
modes  of  compelluig  attendance  of  witnesses,  608. 
binding  over  to  appear,  608. 
subpcena  ad  testificandum,  608. 
by  whom  made  out,  609. 
where  it  operates,  609. 
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■bottld  not  include  more  than  four,  609. 

tickets  coBtJuiiing  tobttftnce  o^  609. 

when  tickets  deliyeredy  609. 

when  duoet  deeum  inserted,  and  efiect  o^  610L 

no  msn  pan  be  forced  bj  to  produce  eridence 

himself,  610. 
not  to  inspect  books  of  sessions,  610. 
notice  to  produce  writings,  effect  of,  610.   (Tide  supra.) 
h*abeas  corpus  ad  testi&andom,  where  paitjr  coafian^ 
by  whom  granted,  610.  £616. 

how  to  be  obtained,  611. 

affidayit  of  appticant,  what  must  state,6Il. 
application  to  court  or  judge,  61 1. 
rule  or  fiat  for,  611. 
issues  from  crown  office,  611. 
should  be  served  on  party  detainio^   wxtacB, 
in  case  of  debt,  notice  to  creditors,  611.         [611. 
when  will  not  be  granted,  611. 
applicant  must  pay  reasonable  expenses,  612. 
if  applicant  must  indemnify  gaoler,  612. 
may  oe  either  for  crown  or  prisoner,  612. 
when  witness  may  be  examined  on  nUerrogatorief,  612. 
by  consent,  when  witness  is  abroad,  612. 
by  consent,  when  witness  is  about  to  go  abroad^  612. 
not  in  genera],  without  consent,  612. 
may  be  without  consent,  when  offences  in  East-Indies,  bf 
public  officers,  612. 
court  will  put  off  trial  for  retum  of  writs  of  maod»> 
mus,  613. 
court  will  put  off  trisl  where  party  will  not  consent,  612. 
when  witnesses  allowed  costs,  612. 

no  general  law  for  costs  on  criminal  cases,  612. 
costs  allowed  on  petition  to  judgpe,  in  felonies,  613. 
said  witness  must  attend  without  costs,  but  doubted,  61S. 
no  costs  allowed  in  misdemeanors  by  court,  613. 
party  desiring  attendance  of  witnesses  must  offer  ex- 
penses, 613. 
consequence  of  non^ittendance  of  witnesses,  613. 
in  civil  cases,  613. 

in  criminal  cases  by  attachment,  614. 
how  party  may  be  punished  in  K.  B.  614. 
witness  taken  on  attachment  may  be  set  at  liberty  oe 
peers  punishable  like  others,  614.  [trial,  614. 

no  attachment  unless  personal  senrice  of  subpoena,  snd 

tender  of  expenses,  614. 
indictment  may  be  supported  for  conspiracy  to  preTest 
attendance,  614. 
protection  to  witnesses  in  giving  evidence,  614. 
privilege  from  arrest,  614. 

thou^  not  subpoenaed,  615. 
mode  of  giving  evidence  on  trial,  615. 
must  be  on  oath,  615. 

formerly  prisoner's  witnesses  not  sworn,  615. 
prisoner's  witnesses  to  be  sworn,  by  1  Ann  c.  9.  &.  3. '615. 
peer  cannot  be  examined  on  his  honour,  615. 
oath  how  taken,  615. 

how  described  in  indictments  for  perjury,  616. 
usual  form  of,  616. 
may  vaty  according  to  religion,  and  why,  616. 
instances  of,  616, 17.    (Vide  supra  and  Oath.) 
in  capital  cases  all  eTidencc  in  prisoner's  pissence,  aDd  why, 
617. 
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analogous  principle  in  summary  proceedings,  617. 
in  misdemeanor  party  may  be  examined  on  interrogatories, 
618.  [618. 

if  witness  arrive   before   trial,  deposition  cannot  be  read, 
witnesses  may  be  compelled  to  retire  at  request  of  either  party, 

618. 
how  witnesses  examined  in  chief,  618. 

by  counsel  or  court,  618.  [618, 

on  voire  dire  as  to  any  objection  to  their  competence, 
usually  by  one  counsel  only,  618. 
when  senior  counsel  may  interfere,  618. 
no  leading  question  allowed,  618. 
what  latitude  jg^ven  to  counsel,  619. 
leading  questions  may  be  on  cross-examination,  619. 
witness  must  not  read  his  evidence,  619.  [619. 

how  far  the  memory  may  be  refreshed  with  papers, 
when  witness  may  swear  to  persuasion  and  belief,  619. 
persons  skilled  in  a  subject  may  give  their  opinions  on 
it,  619. 
physician  in  murder,  620. 
persons  conversant  with  hands  in  forgery*  620. 
seal  engraver  in  forgery  of  seal,  620. 
witness  cannot  be  compelled  to  accuse  himself,  620. 
not  to  subject  himself  to  penalties,  620. 
not  to  subject  himself  to  reproach,  620. 
witness  cautioned  by  court,  620. 
woman  cannot  be  asked  if  she  is  a  prostitute,  620. 
witness  cannot  be  asked  if  he  stood  in  pillory,  621. 
if  pardoned  of  felony,  621. 
if  taken  up  on  suspicion,  621. 
if  he  had  given  opinion  on  event  of  trial,  621. 
may  be  asked  question  making  him  liable  to  a 
debt,  621. 
general  veractiy  of  witness  may  be  impeached,  621. 
deposition  may  be  produced  to  this  intent,  621. 
record  of  conviction  before  justice  cannot  be  pro* 
duced,  621. 
how  witnesses  cross-examined,  621. 

by  defendant,  counsel  or  court,  621. 
haltitude  allowed,  621. 
,  professional  confidence  no  protection  when  othe  r 

party  called  witness,  621. 
leading  questions  may  be  put,  621, 2. 
facts  may  be  supposed  to  elicit  truth,  622. 
ISiU  of  exceptions  to  evidence,  622. 
in  civil  proceedings,  622. 
not  in  treason  or  felony,  622.  n 

has  been  allowed  in  misdemeanor,  622. 
doubtful  if  ever  proper  in  criminal  cases,  622. 
I>emurrer  to  evidence,  623. 

analogy  of  to  demurrer  to  pleadings  623. 
effect  of,  623. 

court  may  at  once  overrule,  623. 
of  little  use,  and  why,  623. 
Evidence  on  hehaff  of  defendanit  624. 

governed  by  same  rules  as  evidence  for  the  crown,  624. 
how  witnesses  to  be  compelled  to  appear,  624. 

in  misdemeanors  subpoena  always  allowed,  624. 
formerly  no  subpoena  in  capital  cases  without  special  or- 
der, 624. 
anciently  said  that  no  witnesses  allowed  on  part  of  de- 
fendant, 624. 
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practice  oT  rejecting  evidence  for  defendant  cenoored  bf 
Queen  Hary,  625. 

how  abolished,  625. 

prisoner's  witnesses  now  on  footing  with  king^s,  625. 
what  defendant  may  prove  in  defence  ander  general  is  aae, 
626. 

may  shew  his  intention  innocent,  62d 

may  justify  killing,  626. 

may  show  he  is  within  exception  of  statute,  62& 

may  show  son^assault  demense,  626. 
when  one  defendant  may  be  evidence  for  others^  626^  7. 
right  to  call  witnesses  to  character,  627. 
none  in  acUonsfor  penalties,  627. 
Summing  up  Evidence,  631.    (See  TMaL) 
EXAMINATION  OF  PRISONER, 
justice  bound  to  take,  72. 
justice  allowed  a  reasonable  time  for,  73, 
what  time  allowed,  73. 

party  may  be  remanded  for  without  warrant,  73, 
when  usual  to  make  out  warrant,  73. 
justice  may  verbally  order  constable  to  detain  till  mittimos  is  dimw^ 

73. 
where  defendant  should  be  kept  until,  74. 
as  to  time  and  place  should  depend  on  circumstances,  74. 
regulated  by  1  and  2  P.  and  M.  c.  13.  s.  4^  and  2  and  3  P.  and  M.  c  10^ 

74. 
when  warrant  backed  is  to  be  returned  to  the  proper  county,  75. 
at  common  law  justice  might  take,  75. 
justice  may  summon  witness  to  attend,  76. 
justice  may  commit  witness  who  refuses  to  attend,  76. 
justice  may  summon  witness  on  the  part  of  the  defendamt,  7T. 
justice  may  bind  over  constable  to  prosecute  disorderly  houses  oo^TT- 
justice  should  attend  precisely  to  the  statutes  in  taking,  77. 
must  be  in  presence  of  defendant,  77. 
how  advisable  for  justice  to  proceed,  77- 
form  of  oath  on,  78. 
all  evidence  must  be  on  oath,  78. 
Quaker's  affirmation  cannot  be  received  on,  78. 
if  justice  were  to  proceed  without  oath  on,  he  would  be  llalile  to  sa 

action,  78. 
duty  of  justice  to  inquire  the  names  of  parties,  78. 
justice  must  reduce  examinations  into  writing,  78. 
the  corpus  delicti  should  appear  in  the  depositions,  and  why,  78L 
none  but  competent  witnesses  can  give  evidence,  79. 
all  depositions  must  be  in  writing,  79. 
why  all  must  be  done  in  presence  of  defendant,  79. 
dying  declarations  received  on  other  grounds,  79.    (See  JBrndeme.} 
testimonies  should  be  circumstantially  taken,  79. 
evidence  in  favour  of  defendant  should  be  taken,  79. 
witnesses  for  defendant  should  be  examined  on  oath,  79. 
witnesses  at  should  be  kept  separate,  and  why,  80. 
formal  mode  of  taking,  80. 

mode  where  depositonswere  formally  taken  before  warrant,  80. 
foimalities  of  signing  not  absolutely  requisite,  80. 
practice  of  taking  at  Bow  Street,  80. 

not  admissible  in  evidence  at  all  at  common  law,  80.     (See  Enidaue.) 
in  what  cases  they  may  be  received  now,  80. 
must  first  be  shown  to  be  correct  and  identical,  81. 
only  evidence  in  case  of  manalaugliter  and  felonies,  81. 
cannot  be  ground  for  conviction  of  high  or  petit  treason,  81. 
may  convict  of  murder  on  indictment  for  petit  treason,  81. 
use  of  to  contradict  testimony  on  trials  81 . 
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may  be  read  at  prisoner's  desire,  82. 
of  certifying  and  transmitting  under  24  Geo.  2.  c.  S5,  82. 
cannot  be  offered  to  the  grand  jury  on  finding  bill,  GK2. 
of  accomplice,  82.    (See  McompSce.) 

accomplice  not  assured  of  paidon,  83. 
committed  by  London  police  officers,  83. 
defendant  has  no  right  to  copy  of,  but  may  compel  its  production,  83. 
of  prisoner  himself,  83. 

statutes  of  P.  and  M.  the  first  warrant  for  and  why,  84. 
Toluntaiy  confession  always  availidble,  84. 
conttdered  as  a  privilege,  84. 
courses  which  defendant  may  choose  to.«dopt,  84^  5. 
magistrate  has  no  power  to  force  his  reply,  85. 
caution  usually  given  to  him,  85. 
absolute  freedom  of  confession  necessary,  and  why,  85. 
justice  should  guard  against  coUunve  confession,  85. 
facts  brought  to  light  oy  means  of  extorted  confession  admis- 
sible in  evidence,  86. 
should  be  read  to  the  prisoner  and  he  be  asked  to  sign  it,  86. 
when  duly  taken,  evidence  against  prisoner  but  no  others,  86. 
ought  not  to  be  on  oath,  and  why,  86. 
ought  to  be  in  writing,  and  why,  86. 
if  not  in  writing,  after  proof  that  it  was  not  so  taken,  parol 

evidence  adn^Kted  of  it,  and  why,  87. 
minutes  of  solicitor  on  examination  evidence,  87. 
prisoner's  signature  to  examination  not  requinte,  87. 
prisoner  may  retract  his  examination,  87.  [given,  87. 

though   retracted  evidence  of  previous  admission  may  be 
when  several  are  accused  they  should  be  examined  apart,  88. 
if  ^party  declines  answering,  justice  may  proceed  to  commit 

him,  88. 
clerk  or  some  one  should  be  present  at  examination,  and 
why,  88. 
if  during  examination  the  magistrate  be  insulted,  he  nuiy  commit,  88. 
examination  when  taken  attached  to  information,  88. 
magistrate  keeps  examination  till  transmitted  to  proper  officer,  88. 
ought  not  to  suffer  it  to  be  inspected,  88. 
no  copy  allowed  of  the  depositions  to  prisoner,  88. 
not  usual  to  allow  defendant  a  copy  after  acquittal,  89. 
when  prosecutor  is  respectable  allowed  copies  of  depositions  to 

arrange  evidence,  &c.  89. 
examinations  and  recognizances  to  be  certified,  91. 
EXCEPTIONS,  BILL  OF, 

to  evidence  when  allowed,  622.    (See  Evidence,) 
EXCOMMUNICATED  PERSONS, 

cannot  be  bailed  by  justices,  96, 
EXCOMMUNICATION, 

no  objection  to  competence  of  witness,  593. 
EXECUTION.     (See  Deaths  puHkhment  of.) 
EXIGENT,  WRIT  OF.     (See  Proceu  to  Outlawry.) 
EXIGI  FACIAS  DE  NOVO.     (See  Proceia  to  OutUrwry.) 
EX  OFFICIO.     (See  Informatiofu,  Attorney  General) 
EXONERATUR, 

entered  when  bail  render  principal  on  habeas  corpus  cum  causft,  13%. 
FALSE  PRETENCES, 

party  suspected  of  obtaining  money  by,  may  be  arrested  before  in- 
dictment, 13. 
FEES.    (See  Cotutable.) 

constable  receives  4d.  with  warrant,  44.  [sions,  44. 

compensation  allowed  to  high  and  special  constables  on  great  occg- 
defendant  cannot  be  detained  for  amount  of,  650. 
gaoler  to  be  paid  what,  on  discharge  of  prisoner,  650. 
VOL.   I.  / 
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how  regulated  till  lutely,  832. 

none  by  way  of  reward*  832. 

ancient  perquisite  annexed  to  office,  832. 

allowed  from  time  to  time  by  courts,  832. 

giren  by  act  of  Pariiament,  832. 

when  act  recognizes  fee  without  speciiying  its  amoont  deter- 
mined by  custom,  833. 

officer  has  no  lien  for,  833. 

tipstaff  cannot  claim  expenses  of  pilloiy,  833. 

wnen  sheriff  allowed  poundage,  833. 

sheriff  cannot  retain  poundage  on  attachment,  833.  [831 

treasurer  of  county  can  make  no  deduction  from  costs  allowed^ 
how  regulated  by  SS  Geo.  3.  c.  3.  50,  834. 
officer  Fiable  to  action  if  be  takes  improperly,  834. 
FELO  DE  8E, 

forfeiture  of  goods  on,  730. 
FELONY, 

a  misprision  to  conceal,  3. 

punishment  of  concealing,  4. 

magistrate  may  bind  over  witness  on  charge  o(  4. 

party  may  be  arrested  on  suspicion  of,  13.    (See  .^reti.^ 

when  it  must  actually  be  committed  to  justify  arrest  on  sq^mcioii. 

doors  may  be  broken  to  prevent,  23,  56.  (See  .^rmL) 

party  may  be  arrested  on  Sunday,  or  in  night,  on  charge  of^  49. 

when  doors  may  be  broken  on  chaise  of    (See  J90»rt.) 

person  charged  with,  cannot  be  bailed  by  a  justice,  95.     (See  BaSL) 

person  committed  regularly  for,  cannot  obtain  habeas  corpus,  123. 

bail  in,  on  habeas  corpus,  aiher  unreasonable  delay,  131. 

may  be,  though  usually  is  not  tried  at  session^  139. 

judgment  for  in  genenl,  705.    (See  Judgment.) 

forfeiture  on,  729,    (See  Forfeiture.) 

of  real  property,  729. 
*  of  persona]  property,  730. 

no  corruption  of  blood  on,  741.    (See  Com^Han  e/Bbed. } 
FEME  COVERT, 

liable  to  arrest  for  her  own  offences,  12. 

summons  should  be  to  her  alone,  if  charged  alone,  33. 

warrant  should  be  against  her  alone,  40 

must  procure  some  one  to  enter  into  recogiuzance  for  her  to  gixc 

eTidence,91. 
may  be  committed  for  refusing  to  enter  into  recognisance,  91. 
cannot  be  bail,  100. 

when  bailed,  recognizance  taken  only  from  the  sureties,  104^ 
cannot,  in  general,  give  evidence  to  criminate  husband,  594. 
husband  cannot  give  evidence  against,  594>     (See  Evidence,,) 
when  may  give  evidence  against  husband,  595.    (See  Bvidetue.) 
convicted  with  husband,  may  move  for  judgment  without  him,  653. 
when  she  forfeits  dower,  738. 
FETTERS,  p 

taken  off  on  pleading  the  general  issue,  471. 
FUT, 

of  King,  or  Regent^  for  commisnons,  148. 
of  Chancellor,  148. 

of  judge  to  make  alteration  in  fiat  of  Chancellor,  149. 
FIGURES, 

none  allowed  in  indictment.    (See  ItuMciment.) 
FINDING  OF  GRAND  JURY.    (See  iitry.  Grand) 
FINE, 

lowest  description  of  pumshment,  808. 
formerly  too  much  in  use,  808. 
excessive,  not  to  be  imposed,  809. 
belongs  to  crown,  809. 
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difference  between  fine  and  amerciament,  809. 
meanineof  fine  and  ransom,  809.  [court,  809. 

when  directed  to  be  at  pleasure  of  the  King,  is  in  discretion  of 
where  prescribed  by  statute,  court  cannot  mitigate,  809. 
when  imposed  by  inferior  court.  King's  Bench  cannot  mitigate,  809. 
when  exorbitant,  how  redress  may  be  obtained,  809. 
sentence  of,  may  be  given  in  absence  of  party,  810. 
motion  to  mitigate  must  be  in  person,  810. 
not  imposed  on  a  married  woman,  810. 
King's  Bench  may  give  a  third  of,  to  prosecutor,  8, 810. 
court  may  mitigate  on  satisfaction  to  prosecutor,  8. 
in  cases  of  highwajrs  appropriated  to  repair,  810. 
when  merely  nominal,  810. 

prosecutor  cannot  move  to  aggravate  after  taxation,  810. 
capias  pro  fine  may  be  issuedfor,  810. 
levari  racias  may  be  issued,  811. 
on  remission,  entry  of  satisfaction,  811. 

defendant  cannot  be  discharged  from  imprisonment  for,  on  insolvent 
act,  811. 
FLIGHT, 

forfeiture  on,  when  found,  730.    (See  ForfeUure.) 
FOREIGN  COUNTRY, 

party  having  offended  against  laws  of,  may  be  arrested  here,  16. 
FORFEITURE  ON  ATTAINDER, 
antiquity  of,  737. 
At  Comtmm  Xow, 
of  real  property,  727. 

in  treason  all  lands  of  inheritance,  and  rights  of  entiy,  on 
wrong  doer,  727. 
lands  become  at  once  vested  in  the  crown,  727. 
at  common  law  not  till  death  of  offender,  727. 
wife  loses  dower,  727. 
no  lands  held  in  right  of  another  forfeited,  727. 
no  lands  held  in  right  of  wife,  727. 
no  mere  trusts  or  uses,  unless  fraudulent,  728. 
no  right  of  action  or  entiy  on  lawful  tenant,  728. 
inheritances  not  Ivingin  tenure  forfeited,  728. 
d9ubted,  whether  estates  of  cestui  que  trust,  728. 
on  attainder  of  mortgagor,  mortgagee  may  hold  lands  till 

crown  redeems,  728. 
copyholds  forfeited  to  the  Ijord,  and  why,  738. 
.1  not  till  complete  attainder,  except  by  special  cus- 

tom, 728. 
copyhold  surrendered  to  party  attainted  before  admit- 
tance reverts,  729. 
in  felony  and  petit  treason,  729. 

at  common  law  all  estates  except  in  fee  tail,  729. 
profits  of  estate  tail,  or  for  life,  go  to  crown,  729. 
estates  of  inheritance  forfeited  to  the  Lord,  729. 
dower  in,  not  forfeited,  729. 
King's  year,  day,  and  waste,  law  as  to,  729. 
year  and  day  were  instead  of  waste,  730. 
now  compounded  for,  730. 
in  misprision  of  treason,  profits  of  lands  forfeited  for  life,  730. 
in  stating  in  court,  profits  of  lands  forfeited  for  life,  730. 
of  persona]  property,  730. 

on  conviction,  of  all  felonies  and  treason,  730. 

on  self  murder,  felo  de  se,  730. 

on  view  of  body,  and  finding  of  guilt  in  lifetime,  and  flight,  730. 

on  coroner's  presentment,  731. 

on  finding  by  jury  or  flight  of  offender  killed  in  resistance,  731. 

on  finding  of  flight,  upon  acquittal  of  felony,  731. 
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oo  de&ik  of  appearing  OB 
■ol  rcstofed  bjr 

•aved  b J  rerenal  of  ezigcat,  733L 
what  things  are  lbtfeiied,as  prwwwiij 
ewcrj  deacriptian  of  propei^,  732. 
dioiea  in  action  aa  w^  aapoaMaMon»  732. 
conreyancea  or  deeds  nade  in 
no  giant  made  booi  6dc,  732. 
no  property  heldas  peraonal  repieaentatirc^  733. 
pover  of  revocation  in  aettleacnt  doea  not  iorfeit  it.  733. 
Am  abend  hg  ttatuteg^  733. 

acU  relating  to,  733. 

treaions  aa  to  coin  distinywiArd  from  higher 
work  no  oomiption  m  blood,  733u 
produce  no  loss  of  dower,  733. 
no  forfeiture  on  cfipping  and  im|wiring  OQ■l^  734. 
in  general  remain  aa  to  foifeftnre'aa  at  eomanon  fa 
general  nile  where  act  saves  comptioo  of  blood;  734. 
in  treason  does  not  mve  forfeiture,  734. 
in  fekmv  save  forfeiture,  734. 
attempt  to  abolish  forfeiture  of  landa  in  treaaon,  734. 
forfeiture  of  lands  abolished  in  all  cases  except  tvea■M^  petx 
treason,  and  murder,  735. 
To  what  time  fwfeUure  reiaU^  735. 

in  treason,  petit  treason,  and  murder,  to  offence^  735. 
profits  not  forfeited  till  attainder,  735. 
mferenoe  from  as  to  accuracy  of  day  in  indictment,  731 
of  goods  and  chattels,  relates  to  tmie  of  convicticm,  735. 
on  flight,  rektes  to  time  of  finding,  735. 
on  felo  de  se,  doubt  as  to,  73/^, 
on  appeal,  relates  to  time  of  judgment,  736. 
on  premonire,  doubt  as  to,  736. 
in  treason  no  forfeiture  takes  place  till  tftainder,  736. 
in  felony  forfeiture  takes  place  on  conviction,  736. 
clergy  does  not  restore,  731b, 
VHua  done  with  gwtdu  forfeited^  736. 

cannot  be  seized  till  actually  forfeited,  736. 

may  be  appraised  after  indictment  found,  737. 

cannot  be  removed  till  attainder  or  conviction,  737. 

party  indicted  mav  sell  any -of  them  in  interval  for  soppoct  v 

defence,  737. 
fraudulent  conveyance  of,  void,  737. 

township  answerable  for  production,  737.  [737. 

may  excuse  themselves  by  showing  who  eloigned  then, 
taken,  not  subject  to  debts,  except  ex  gratia,  737. 
FORFEITURE  OF  DOWER, 

at  common  law,  wife  lost  dower  on  every  conviction  of  husband  of 
treason  or  felony,  738. 
not  dower  claimable  ad  ostium  ecelesiae,  738. 
not  lands  held  jointly  with  husband  in  fntnk  marriage,  except 

for  year  and  day,  738. 
jointure  in  lieu  of  dower,  always  secure,  738. 
by  1  £dw.  1.  c.  12.  s.  117.  where  husband  loses  estate,  wife  bsei 
dower,  738. 
therefore  wife  formerly  lost  dower  in  all  felotties,  unles  ex. 

cepted,  738. 
not  in  treasons  relating  to  coin,  738. 
not  now  in  any  feloDy,  73^. 
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cases  where  husband  is  pardoned,  how  far  wife  dowable,  739. 
husband  does  not  forfeit  tenancy  by  courtesy,  on  wife's  attainder,  7Z9, 

except  when  child  bom  after  the  crime,  739. 
FORGERY, 

justices  cannot  bail  party  accused  of,  96. 
cannot  be  tried  at  sessions,  139. 
how  excluded  from  clergy,  683. 
FORMA  PAlTPERIS,  DEFENCE  IN, 

why  rule  in  civil  cases,  does  not  apply  to  criminal,  412. 
courts  have  discretion  to  allow  at  common  law,  412. 
courts  will  admit  person  thus  to  plead  pardon,  413. 

to  defend  indictment  for  conspiracy,  413. 
in  offence  relating  to  customs,  on  2  Geo.  3.  c.  28  s.  8. 413. 

mode  of  obtaining  leave  for,  413. 

by  affidavit  that  party  is  not  worth  51,  and  petition,  413. 

seems  not  necessary  to  procure  attestation  of  counsel,  413. 

order  of  court  on  affidavit  and  petition,  allowed  to  plaintiff  in 
civil  cases,  413. 

defendant  must  move  court  to  procure  order,  413. 
effect  of  leave,  413  [413. 

defendant  receives  no  aggravated  punishment  on  conviction, 
GAOL.     (See  PrUon.) 
GAOLER, 

not  subject  to  in  action  of  false  imprisoment,  thongh  commitment 

defective,  113. 
duty  of  to  receive  prisoner,  117. 
what  to  be  done  if  he  will  not  receive  prisoner,  117. 
must  keep  prisoner  apart  from  debtors,  117. 
must  not  remove  him  without  lawful  authority,  117. 
protected  though  he  receive  a  wrong  person,  117. 
roust  deliver  prisoner  copy  of  commitment,  117. 
service  of  demand  of  copy  on  turnkey,  will  not  support  action  against, 

118. 
must  certify  commitment,  118. 
bound  to  treat  prisoners  with  humanity,  808. 
will  be  guilty  of  murder  if  prisoner  die  by  duress,  808. 
may  secure  prisoner  with  irons  if  necessary,  808. 
may  kill  prisoner  whose  escape  cannot  otherwise  be  prevented,  808. 
if  killed  in  resisting  escape,  it  will  be  murder  in  all  concerned,  808. 
GENERAL  GAOL  DELIVERY,  COMMISSION  OF.     (See  Asnzet.) 

power  under  to  issue  general  precept  for  juiy,  506.  (See  Jury,  Petit,) 
GENERAL  ISSUE.    (See  PleoM^  JSghtaaya.) 

only  plea  on  which  sentence  of  death  can  be  given,  470. 
puts  the  whole  merit  ia  issue,  471. 

distinction  between  civil  and  criminal  proceedings,  471. 

the  intent  and  degree  of  offence,  thus  in  issue,  471. 
on  this  plea,  irons  must  be  removed,  471. 
mode  of  pleading,  472. 
in  misdemeanors  pleaded  bv  attorney,  472. 
parish  may  plead  by  two  inhabitants,  472. 
similar  to  in  misdemeanors,  472. 
GENERAL  WARRANTS.    (See  IVarrant.) 

when  illegal,  41. 
GENTOO, 

may  be  sworn  according  to  his  religion,  591. 
GRAND  JURY.     (See  Jury,  Grand.) 
HABEAS  CORPUS,  ACT  OF, 

provision  of,  that  no  one  shall  be  imprisoned  out  of  the  country,  107. 
provision  of,  that  no  one  shall  be  removed  without  legal  warrant,  108. 
provision  of,  as  to  copy  of  commitment,  117.    (See  Commitment,) 
provision  of,  repecting  Habeas  Corpus  ad  subjiciendum,  120.  (See 

Habeas  Corput,  Writt  of.) 
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provision  of  respecting  time  of  prosecution,  159. 
itABEAS  CORPUS,  WRITS  OF, 

only  mode  of  redress  from  iUegil  imprisonment,  118. 

universal  remedy,  11 9. 

description  of  writs,  119. 

habeas  corpus  ad  subjiciendum,  119. 

provisions  of  16  Geo.  1.  c.  11.  respecting,  119. 

provisions  of  31  Car.  2.  c.  2.  respecting,  120. 

discussion,  proving  that  it  is  not  compulsory  on  court  to  graot, 

123. 
persons  committed  reguhrly  for  treason  or  felony,  cannot  ob- 

Uin,  123. 
person  committed  by  rule  of  court  cannot  obtain,  123. 
person  triable  by  special  commtsson,  cannot  be  bailed  on,  133. 
persons  committed  for  treason  to  the  Tower,  cannot  be  ad- 
mitted at  the  Old  Bailey  to,  124. 
if  improperly  refused  by  judge  in  vacation,  penalty  of  SQOi. 

124. 
mode  of  obtaining,  124. 

does  not  issue  as  a  matter  of  course,  124. 
by  motion  to  the  court  or  application  to  a  judge,  124w 
amdavit  in  support  of  application  for,  124. 
obtained  in  term  time  only  in  K.  B.  124. 
^'  might  be  in  vacation  from  Chancery,  124. 

doubted  as  to  power  of  C  P.  and  Exchequer,  124. 
any  superior  court  now  may  grant  in  Term  time,  125. 
any  judge  in  vacation,  125. 
practicju  way  to  obtain,  125. 
affidavit  of  prisoner  alone,  not  sufficient,  125. 
Form  of  the  writ,  125. 

must  be  signed  by  judge  under  penalty  of  SL  125. 
how  marked  according  to  statute,  1  ^6. 
directed  to  party  who  has  individual  in  custody,  126. 
in  disjunctive  to  sheriff  or  gaoler  bad,  126. 
where  warrant  was  to  iheriff,  should  be  dir-ected  to  him,  1361 
when  warrant  to  gaoler  should  be  directed  to  him,  l'.-6. 
when  drawn  delivered  by  tlie  solicitor  of  prisoner  to  the  proper 

party,  126. 
return  to,  126. 

within  what  time  must  be  made,  126. 

attachment  will  issue  on  refusal  to  return,  126. 

no  excuse  for  not  returning  that  prisoner  has  not  paid  cliaigei, 

127. 
cases  where  the  body  need  not  be  returned,  127. 
return  must  show  for  what  prisoner  was  committed,  127. 
return   stating    prisoner   to  be   detained   '*  on  auspicioa  of 

treason,"  good,  127. 
mere  wiuit  of  form  in  will  not  prejudice,  127. 
if  false,  action  lies  against  the  party  returning,  127. 
when  the  bodv  is  returned  the  cause  of  commitmeot  most 

be  stated,  127. 
return  to  certiorari  at  the  same  time,  127. 
when  in  custody  of  court  of  competent  jurisdiction  to  try  thst 

return  will  suffice,  128. 
commitment  of  Court  of  Record  need  not  be  exactly  set  out, 
128. 
proceedings  on  return  to,  128. 

court  may  take  a  reasonable  time  to  decide,  128. 
commitment  to  the  marshalsea  is  a  remanding  within  petition 

of  right,  128. 
court  may  send  him  back  to  gaol  till  they  have  decided,  138u 
argument  of  legality  of  commitment^  128. 
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if  there  is  no  cause  to  detain,  court  will  discharge,  128. 
more  usual  to  bail  than  discharge,  129. 

even  if  unjust  commitment  by  House  of  Commons  will  bail  or 
discharge,  129. 
Bail  on  Habeas  Corpus.    (See  JHuil.) 
Habeas  Corpus  ad  deliberandum  et  recipiendum,  132. 

lies  to  remove  prisoner  into  proper  county  for  trial,  132. 
recognized  by  statutes,  132. 
secretary  of  state  may  send  to  Ireland  by,  132. 
when  notice  must  be  given  to  Attorney-General,  132. 
Habeas  Corpus  cum  causA,  132. 

may  be  issued  by  bail  to  render  principal,  132. 
on  return  of  an  exoneretur  entered,  132. 
HABEAS  CORPUS  AD  TESTIFICANDUM, 

where  witnesses  in  custody,  610.    (See  Evidence.) 
HABEAS  CORPORA,     (Hee  Jury,  Petit,) 
HAND-WRITING,  EVIDENCE  OF.     (See  .EwVfcficc.) 
HEARSAY  EVIDENCE.     {See  Evidence,) 
HIGHWAY, 

when  out  of  repair  justices  are  bound  to  present,  4. 
HOMICI D£.     (See  Murder  and Mamlaughter.) 
justifiable. 

when  an  officer  cannot  otherwise  take  a  felon,  17,  23. 
said  that  party  cannot  be  discharged  without  bail,  89. 
party  convicted  of  has  a  right  to  a  pardon,  765, 
HORSE  STEALING, 

justices  cannot  bail  party  accused  of,  96. 
HOUSE  BREAKING, 

how  excluded  froip  clergy,  678. 
HUE  AND  CRY.    (See  Arrett.) 
HUNDRED, 

action  against,  30. 
HUNDREDORS, 

challenge  for,  at  common  law,  177.     (See  Jury  Petit. ) 
IDENTITY, 

denial  of,  on  arraignment,  423. 
proceedings  on,  423. 
inquiry  as  to,  423. 
•        plea  over  to  felony  if  before  plea,  423. 

plea  of,  after  judgment,  777.    (See  JVon  Identity,  pica  of.) 
ILLNESS, 

of  juror  or  prisoner  during  trial,  consequences  o(  629.     (See  TMaL) 
IMMUNITIES, 

granted  to  prosecutor  of  offenders  to  conviction,  823. 
by  10  and  11  W.  and  M.  c.  23. 
certificate  or  Tyburn  Ticket,  823. 
what  it  exempts  from,  823. 

not  from  any  duties  performed  without  the  parish,  824. 
may  be  assigned  once,  823. 
pardon  to  accomplices,  824.     (See  Pardon.) 
now  claimed  and  made  out,  824. 
IMPRISONMENT,  PUNISHMENT  OF, 
where  may  be, 

must  not  be  to  Scotland,  Ireland,  or  beyond  seas,  799. 

may  be  ordered  by  K.  B.  to  any  legal  gaol  within  the  realm. 

800. 
may  be  adjoining  county,  when  offence  in  city  county  of  itself, 

800. 
will  be  actionable  if  in  different  prison,  from  order  of  court, 

800. 
felons  confined  in  common  gaol,  800. 
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persons  convicted  of  theft  may  be  sent  to  the  House  of  Cor- 
rection, 800. 
vagrants  and  small  offenders  may  be  sent  either  to  gaol,  or  to 

House  of  Correction,  800. 
party  cannot  be  allowed  the  rules  in  case  of  illnessi,  800. 
regulations  as  to,  800. 

felons  and  debtors  to  be  kept  apart,  801, 117. 
no  spirituous  liquors  to  be  sold  m  prisons,  801. 
regulations  as  to  air  of  prisons,  801. 
health  in  prisons,  801. 
fees  and  charges  in  prisons,  801. 
how  settled,  801. 
copies  of  where  to  be  hung,  802. 
redress  of  grievances  under  colour  of,  802. 
justices  compelled  to  observe,  803. 
religious  instruction  in  prison,  803. 
industry  in  prisons,  803. 

general  rules  as  to  gaols  and  houses  of  correction,  by  -31 
Geo.  3,  c.  46.  803, 4.  • 

regulations  of  houses  of  correction,  805. 
regulations  of  penitentiary  houses,  806. 
plan  of  Mr.  Bentham,  807. 
particular  directions  as  to,  807. 
erected  for  London  and  Middlesex  at  Mill-bank,  807. 
duties  of  gaoler  as  to.    (See  Oaoler.) 
coroner  must  sit  on  party  dying  in  prison,  808. 
discharge  fix)m  entry  of,  813. 

sufficient  evidence  to  prove  time  of  discharge,  813. 
INDORSING  WARRANT.    (See  BacHng  WarranU) 
INDICTMENT, 

form  of  may  be  resorted  to,  in  drawing  mittimus,  114. 
definition  of,  163, 168. 

most  constitutional  and  usual  mode  of  proceeding,  162. 
when  may  be  supported  on  statute,  162. 
when  a  summary  proceeding  must  be  adopted,  162. 
termed  a  bill  till  found  by  grand  jur}',  163. 
general  rules  which  govern  civil  proceedings  applicable  to,  168. 
General  regumtea  of, 
certainty,  169.  • 

general  rules  as  to  certainty,  169. 
reason  of  the  necessity  of  certainty,  169. 
strictness  in  criminal  proceedings  regretted  by  several  judge% 

170. 
otherwise  in  civil  proceedings,  171. 
degree  of  certainty  requisite,  171. 
indictment  must  be  as  certain  as  the  case  will  allow,  171. 
in  indictment  for  false  pretences  the  pretences  must  be  stated, 

171. 
no  particular  acts  need  be  stated  in  indictments  for  barratry 

and  keepinpp  bawdy  houses,  171. 
indictment  for  inciting  soldier  to  mutiny  need  not  state  acts^ 

171. 
indictment  must  be  certain  to  every  intent,  173. 
more  certainty  required  in  criminal  than  civil  proceedings, 

172. 
when  variance  of  letter  wiU  not  vitiate,  172. 
no  latitude  of  intention  allowed,  172. 
further  j^eneral  rules  on  certainty,  172,3. 
nice  objections  not  to  be  regarded,  173. 
every  crime  stands  on  its  own  circumstances,  173. 
meaning  of  &aid,  «a«te,  and  afirttmdf  173. 
repugnancy  fatal,  173. 
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mere  surpluaage  will  not  prejudice,  173. 

offence  must  be  positively  cmirged,  174. 

"  knowingly"  a  sufiUcient  averment  of  knowledge,  174. 

when  it  will  suffice  to  lay  off  matter  under  quoa  cum,  174. 

monies  in  indictment  for  illegal  brokerage  may  be  kud  under 

a  scilicet,  174. 
words,  **  afterwardt  to  vnt,*'  proper,  174. 
words,  <*  that  i»  to  aay,**  usual  in  setting  oat  instrument  in  for- 
gery, 174. 
words,  **  metmare  or  dweUing  hotue,*'  good,  174. 
to  charge  the  defendant  with  doing  or  causing  to  be  done 

improper,  174. 
indictment  must  be  in  English,  175. 
formerly  all  proceedings  in  Latin^  175. 
indictments  must  be  in  En^ish  under  a  penalty,  175. 
recital  must  be  accurate  itfter  the  word  **  tenor^*'  175. 
"  Of  foUowtf**  and  **  that  io  to  aaiff"  do  not  import  an  exact  re- 

ciUl,  175. 
must  contiun  neither  abbreviations  nor  figures,  176. 
except  in  forgery,  when  instrument  must  be  set  forth,  176. 
Form  and  particular  reqwuitet  of  indictmento. 

general  form  ot  indictment  g^ven,  176. 
Venue. 
general  common  law,  rules  as  to,  177. 
local  at  common  law,  177. 
at  common  law  it  lies  on  prosecutor  to  prove  offence  where 

venue  is  laid,  177. 
jufy  originally  came  from  visne  where  venue  laid,  177. 
considered  as  matter  of  substance,  177. 
when  offence  in  two  counties  could  be  laid  in  neither,  177. 
stealing  records  in  two  counties  could  be  laid  in  neither,  177. 
when  forcible  abduction  in  one  county  and  marriage  in  another 

could  be  laid  in  neither,  178. 
when  stroke  in  one  coimty  and  death  in  another  could  be  laid 

in  neither,  178. 
could  not  be  laid  on  shore  for  offences  at  sea,  178. 
oould  not  be  laid  in  England  when  stolen  goods  brought  from 

Scotland,  178. 
when  accessaries  in  one  county  to  felony  in  another  could  be 

laid  in  neither,  178. 
when  goods  stolen  in  one  county  and  carried  into  another, 

178. 
in  bigamy  when  first  wife  was  married  abroad,  179. 
as  altered  by  statutes,  179. 

when  may  be  laid  in  county  where  offence  is  partly  done,  179. 
in  county  where  death  occurs,  179. 

against  accessaries  before  may  be  laid  eith«*r  where  they  pro- 
cured, &c.  or  where  the  offence  arose,  180. 
when  stroke  in  England  and  death  In  Wales,  in  Wales,  180. 
when  stroke  in  Wales  and  death  in  England,  in  England,  180. 
how  laid  in  offences  psK^  out  oi'  England,  l80. 
if  death  on  the  high  seas,  laid  in  Admiralty  Court,  180. 
ibr  murder  at  sea  m  any  county  by  special  commission,  181. 
laid  in  county  where  fact  occurred,  when  fact  abroad,  and 

venue  bv  statute  local,  181. 

thus  laid  under  1  Jac.  c.  2, 181. 
when  it  may  be  laid  where  the  party  was  arrested,  181. 
in  case  of  bigamy,  181. 

may  mean  where  party  was  imprisoned,  181. 
the  apprehension  must  be  proved,  when  this  Is  done,  by  pro- 

ducinp^  warrant,  181. 
in  case  of  of!ences  against  the  stamp  acts,  182. 
TOL.   I.  g 
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in  CMe  of  robbing  the  mail,  and  why,  182. 
when  this  is  allowed  the  permission  only  cumulative,  182. 
when  this  is  allowed,  party  not  arrested  may  be  outlawed  in 
county  where  the  offence  occurred,  182. 
When  it  may  be  laid  in  adjacent  county»  182. 

in  case  of  plundering  wrecks,  and  if  in  Wales  in  next  English 

county,  183. 
in  case  of  destroying  turnpikes  and  works  on  rivers,  183. 
\irhere  offence  is  in  city  or  town  a  county  of  itself,  183. 
When  it  may  be  laid  in  any  county,  183. 

formerly  in  treason,  on  examination  before  privy  council,  now 

repealed,  183. 
in  murder  investigated  by  privy  council,  183. 
case  of  »ccessaries  in  murder  and  principals  in  manslaughter, 

184. 
under  the  black  act,  184. 
in  cases  of  assault  on  oftcers  of  customs  and  excise,  184. 

extends  to  them  only  when  in  the  execution  of  their  duty, 
184. 
in  case  of  all  offences  relating  to  the  revenue,  184. 
in  hiring  British  soldier  out  of  realm  to  enlist  in  foreign  service, 

184. 
in  case  of  treasonable  practices  under  37  Geo.  m.  c.  70, 184. 
privilege  not  te  be  abused  to  purposes  of  oppression,  184. 
where  to  be  laid  when  offence  is  committed  in  Wales,  184. 

at  common  law,  no  offence  in  Wales  triable  in  England,  184. 

by  statute  venue  may  be  in  next  county  of  Eqgland,  185. 

at  present  day  venue  in  Hereford  or  Salop,  not  in  Chester  or 

B^onmouth,  185. 
rule  in  case  of  stroke  in  England  and  death  in  Wales,  and 

vice  vers^  185. 
provision  respecting  venue  in  Wales  not  confined  to  the 
Lordship's  Marches,' 185. 
does  not  extend  to  appeals  of  murder,  185. 
repealed  as  to  domestic  treason,  185. 
does  not  extend  to  foreign  treason,  185. 
in  case  of  plundering  wrecks,  186. 
where  to  be  laid  when  oflence  is  committed  in  Scotland  or  Ireland, 
186. 
in  general  in  proper  county,  186. 

former  rule  as  to  bringing  stolen  goods  from  one  part  of  king- 
dom to  another,  186. 
by  statute  against  party  bringing  stolen  goods^  venue  may  be 

laid  where  they  are  found,  186. 
against  receiver  of  stolen  goods  where  he  received  them,  186. 
in  case  of  robbing  ihe  mail  in  Scotland,  venue  where  offender 
arrested,  186. 
where  to  be  laid  m  ben  offence  on  high  seas,  186. 

in  any  county  of  Engfland  by  special  commission,  187. 
in  case  of  accessaries  in  any  county  of  England,  187. 
in  case  of  destruction  of  ships -hi  any  county,  187. 
all  offences  at  sea  in  any  county,  187. 

provision  43  Geo.  III.  cap.  1 13,  as  to  destroying  ships,  Sec  187. 
treasonable  practices  at  sea  in  any  county,  188. 
where  to  be  laid  when  offence  beyond  the  seas,  188. 

in  treasons  abroad  may  be  laid  so  as  to  be  tried  in  the  King's 
•  Bench,  except  that  peers  are  tried  by  their  peers^  188. 
king  need  not  sign  special  commission  to  try,  188. 
Ireland  was  without  the  realm  to  this  purpose  before  the  unioo, 

188. 
Islands  without  the  realm  for  this  purpose,  188. 
trial  of  Irish  peers  before  the  union,  118. 
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trial  of  Iiiao  peers  tinoe  the  union,  189. 

murders,  accessaries,  and  manslaughter  in  any  county,  189. 

in  iil  treasons  and  mbprisions  of  treason  abroad  laid  in  anj 
county,  189. 

in  all  capital  crimes  in  Newfoundland  laid  in  any  county,  189. 

does  not  extend  to  smaller  oflfences  there,  189. 

in  case  of  firing  arsenals,  magazines,  &c.  in  any  county,  189. 

in  offences  against  governors  of  plantations  in  any  county,  189. 

in  cases  of  onences  by  public  officers  in  East  Indies  in  Middle- 
sex, 189. 
particular  points  and  construction  as  to  venue,  189. 

general  common  law,  rule  still  the  same  as  to  locality  of>  190. 

K.  B.  has  no  jurisdiction  over  crimes  abroad,  except  by  statute, 
190. 

if  any  part  of  offences,  partly  abroad,  be  completed  in  Middle- 
sex, venue  may  be  there,  and  trial  in  K.  B.  190. 

offences  in  Middlesex  tried  at  Old  Bailey,  190.  "" 

in  indictment  for  forgery,  venue  must  not  be  laid  where  utter- 
ing only  took  place,  190. 

acknowl^gement  of  guilt  in  one  county,  no  ground  to  lay 
venue  there,  190. 

post^mark  on  letter  not  sufficient  evidence  of  publication  of 
libel  in  county  where  venue  is  laid,  190. 

for  libellous  letter  psrty  may  be  indicted  where  put  into  the 
post  office,  190. 

intercepted ,  letters  evidence  of  treason   in  county    where 
vrritten,  191. 

person  procuring  felony  to  be  done  by  a  party  innocent,  may 
be  indicted  where  crime  was  completed,  191. 

person  sending  Ubel  from  Ireland  to  he  published  in  Middle- 
sex, triable  here,  191. 

person  firing  from  shore  and  killing  at  sea,  triable  at  admi- 
ralty sessions,  191. 

procuring  death  in  one  county  to  happen  in  another  where 
triable,  191. 

venue  in  treason,  and  proof  of,  be  laid  overt  acts  in,  192. 

venue  in  conspiracy  wnere  one  overt  act  wcs  done,  192. 

venue  in  embezzlement  by  a  servant,  192. 

venue  in  forgery,  and  what  evidence  to  support  it,  193. 

venue  in  perjury  in  a  town  hall,  193. 

venue  where  it  is  local  by  statute,  and  part  committed  abroad, 
193. 

venue  rules  as  to,  not  so  strict  in  misdemeanors,  193. 

misprision  of  felony  might  be  hud  in  either  county  in  case  of 
stealing,  193. 

nuisance  in  one  county  affecting  public  in  another,  indictable 
in  either,  193. 

where  party  may  be  indicted  for  not  repairing  road  ratione 
.   tenure,  193. 
mode  of  stating  the  venue  in  indictment,  194. 

statement  of  venue  in  the  margin,  194. 

in  body  of  indictment  the  county  should  be  either  stated  or 
referred  to,  194. 

when  two  counties  are  named  aforetaidf  will  refer  to  the  last, 
194. 

venue  in  the  margin  will  not  aid  defect  in  body,  194. 

when  only  one  county  named,  county  afiretmd^  will  suffice, 
194. 

all  fiicts  should  be  laid  where  they  arose,  though  venue  else- 
where, 195. 

in  murder,  stroke,  and  death,  laid  according  to  the  Act,  195. 
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under  black  set  offence  should  be  ftbown  in  real  county,  thot^ 

renue  in  another,  195. 
against  aocessaiy  for  murder,  facts  must  be  laid  tioly,  195. 
rule  in  case  of  having  goods  in  onq^place,  robbed  in  anortirr, 

195. 
oiTences  in  Wales  should  be  so  laid,  though  tried  in  Eiiglaiy» 

195 
offences  on  high  seas  must  be  laid  as  occurring  there,  195. 
how  to  state  offence  in  foreign  country,  195. 
offence  roust  be  laid  in  some  parish  or  ville,  and  why,  19i^  6^ 
what  is  a  ville,  196. 
formerly  if  no  such  vUle  venire  came  from  bo^  of  the  coulf , 

196. 
visne  may  be  from  the  neighbourhood  of  a  city,  19r. 

except  from  London  where  some  parish  or  ward  aiBt 
be  sUted,  197. 
not  sufficient  to  state  perjury  in  the  Guidhall  of  London,  197. 
how  offences  bud  when  within  the  liber^  of  WcatniMter, 

197. 
no  visne  can  come  from  a  tiling  incorporeal,  197. 
place  stated  will  be  taken  as  a  ville  tdl  contrary  appears,  19r. 
if  there  is  no  such  place  as  stated,  defendant  may  plod  is 

abatement,  197. 
if  no  such  place,  process  on  indictment  is  void,  198. 
no  place  need  be  stated  to  a  mere  nonfeasance,  except  dii^ 

local,  19a  > 

no  place  need  be  stated  in  indictment  for  barratry,  198. 
all  facu  sboukl  be  stated  as  done  then  and  tkaret  1^ 
theti  and  there  must  be  stated  to  both  assault  and  stroke  a 

murder,  198. 
not  necessary  to  repeat  each  time  the  whole  descripti«i  of 

venue,  198. 
indictment  for  receiving  stolen  goods  need  not  aver  ^ 

stealing  with  time  or  place,  199. 
transitory  act  not  material  may  be  laid  as  within  the  coostf, 

199. 
all  acts  stated  out  of  the  county  should  be  laid  with  scSioet  it 

venue,  199. 
public  nuisance  may  be  laid  as  near  to  houses  or  highway,  199. 
parieh  aforeMid,  bad  if  the  place  before  named  was  nut  de- 
scribed as  a  parish,  199. 
town  afereaaid,  bad  if  no  town  before  named,  199. 
conclusion  of  law  need  not  be  averred  with  place,  199. 

if  it  be  improperly  it  wiU  vitiate,  199. 
immaterial  circumstances  need  not  be  laid  with  any  venae, 

199. 
instance  as  to  popish  priest  when  regarded  as  a  traitor,  199L 
offence  within  a  city,  which  is  also  a  county,  should  be  laid 

within  both,  200. 
word/rom  and  vnto  have  an  exclusive  meaning,  200. 
consequences  of  mistake  in  statement  of  place,  300. 
verdict  will  not  aid  defect  in  stating  place,  300. 
then  and  there,  when  two  places  are  named,  will  vitiate,  300. 
repugnanoy  in  the  conclusion  in  murder,  200. 
not  necessary  that  the  evidence  should  support  the  allegaliQs 

of  place,  300. 
changing  venue,  201. 

may  be  after  removed  by  certiorari,  201. 

will  be  allowed  on  indictment  against  cduaty  for  not  repairing 

bridge,  201. 
done  bjT  suggestion  on  the  roll,  301. 
suggestion  of  necessity  for  not  traversable,  201. 
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court  will  not  allow  suggestion  for  witliout  manifest  occasion, 

201. 
when  done  venue  remains  the  same*  201. 
in  the  case  of  offences  in  cities  and  towns  corporatCi  under 
38  Geo.  m.  c^32. 
recognizance  for  costs  in,  301.    ) 
further  provision  as  to  punishment  in  case  of,  202.  (3ee  Venue.) 
Statement  of  pretenhnent  ^Jurirtf  902. 

names  of  all  the  jurors  must  be  in  caption,  need  not  be  in  in- 
dictment, 203. 
must  be  expressed  in  the  present  tense,  303. 
JVameofdefentlani,20l2. 

mistake  in  can  onl;  be  taken  advantage  of  by  plea  in  abate- 

menty302. 
plea  of  abatement  allowed  for  mistake  in  Christian  name,  202. 

for  raiaUke  in  surname,  202. 
if  the  sound  is  not  changed,  the  error  Will  not  be  material, 

202. 
if  two  names  of  the  same  derivation  are  changed  for  each 

other,  there  will  be  no  error,  203. 
whether  a  man  can  be  described  with  alias  dictus  of  Christian 

name,  203,  and  n.  m. 
roan  may  be  described  by  iJias  of  surname,  203. 
attainder  avoided  by  error  in  name,  303. 
prosecutor  mav  reply  to  plea  of  misnomer,  that  defendant  is 

known  by  both  names,  303. 
safest  to  allow  plea  in  abatement  for  mistake  in  name,  303. 
plea  in  abatement  merely  delays,  203. 

what  indictments  good  without  naming  a  specific  person,  203. 
name  of  defendant  need  not  be  constantly  repeated,  203. 
AdeUUon  of  defendant,  203. 

necessary  to  state  at  common  law,  if  he  were  a  knighl  or  of 

higher  degree,  204. 
provisions  of  statute  of  additions  as  to  statement  of,  204. 
defect  in,  must  be  tsJLen  advantage  of  by  plea  in  abatement^ 

304. 
indictment  may  in  some  cases  be  quashed  for  want  of,  204. 
party  cannot  demur  for  want  of,  204. 
meaning  of  <*  estate  and  degree"  as  to,  204. 
must  be  of  present,  not  late  degree,  205. 
must  not  be  of  foreign  dignities,  205. 
what  when  a  nobleman,  205. 
when  gefaleman  is  a  proper  addition,  205. 
enumeration  of  legal  additions,  205. 
when  defendant  is  a  female,  206. 
when  two  names  of  dignity  defendant  must  be  called  by  the 

highest,  206. 
esquire  may  be  styled  gentleman,  206. 
none  necessary  in  indictments  against  a  peer  where  no  process 

of  outlawry  lies,  206. 
mode  of  stating  a  title,  306.  [206. 

if  a  lady  be  denominated  spinster  she  may  plead  in  abatement, 
enumeration  of  addition^  of  mystery,  207. 
no  words  of  reproach  will  be  good  additions,  207. 
additions  of  office  bad,  208. 
**  farmer**  a  questionable  addition,  208. 
gentleman  in  trade  to  be  described  as  such,  208. 
addition  of  residence,  208. 
'  must  be  stated  whenever  outlawry  lies,  208. 

when  sufficient  to  stste  defendant  of  a  town  or  city 

generally,  208. 
when  haralet  is  part  of  a  town  either  may  be  stated,  208, 
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when  party  resides  occasioiially  in  tvo  pbces  either 

be  sUted,  308. 
sny  place  with  a  ceitain  name  safiicieiit,  208. 
general  description  as  of  a  parish  primi  ftcie  good,  209, 
if  parish  inclttdea  more  tJun  one  town  or  hamlet  the 

\t  proper  plaee  moat  be  specified,  209. 
mode  of  stating  when  two  towns  hare  in  part  or  cntiiely 

the  same  name,  209. 
good  as  iai»  of  the  place  in  question,  209. 
party  may  be  described  as  of  one  place  late  of  another,  209. 
place  where  party  is  conrersant  saflkient,  209. 
party  must  be  positively  described  as  late  of  a  certain 

place,  209. 
<*  merciiant  of  London/''or  **  rector  of  a  parish,**  bad,  aad 

why,  210. 
residence  of  wife  shown  by  stating  that  of  hiubnnd.  210. 
practice  to  describe  the  party  as  late  of  place  where  of- 
fence committed,  210. 
advanuges  of  this  course,  210. 
should  never  be  after  the  alias  dictns,  311. 
should  be  repeated  after  the  name  of  eadi  defendant.  211 
parties  of  the  same  name  how  distingniahed,  21 1. 
'Utatement  of  name  andaddUion  of  third  pen9n»,21l. 

statute  of  additions  does  not  extend  to  third  penons,  211. 

no  addition  is  requisite  except  for  distinction,  311. 

certainty  to  common  ptent  sufficient,  211. 

certain^  to  common  intent  necessary,  211. 

cases  when  it  will  suffice  to  state  **  some  person  unknown"  ia 

indictment,  212. 
cannot  be  allowed  when  penons  are  actually  known,  213c 
name  of  party  killed  must  be  disclosed,  by  inquest, 

known,  213. 
in  indictment  for  burglaiy  and  stealing  in  a  dwelling, 

owner  is  material,  313. 
in  indictment  for  shooting  in  a  house,  the  statement  of  the 

name  of  the  owner  must  be  cozrect,  213. 
in  stealing  from  a  church,  the  property  need  be  laid  in  nooae, 

214. 
how  to  lay  the  property  in  case  of  sacrilege,  214. 
bow  to  lay  the  property  for  stealing  from  a  grave,  214. 
whom  to  state  as  owner,  when  goods  are  stolen  from  execotar, 

214. 
corporation,  miut  be  described  in  corporate  name,  314. 
trustees  must  be  described  in  their  proper  names;,  as  indifi- 

duals,  214. 
what  accuracy  of  description  sufficient,  215. 

parties  so  marked,  as  not  to  be  mistaken,  coitectly  de- 
scribed, 215. 
instances  of  this  rule,  215. 
mere  christian  name  not  sufficient,  215. 
how  sons  of  peers  ought  to  be  styled,  215. 
how  a  peer  of  Ireland  was  described  before  the 
union,  215. 
a  woman  may  be  described  by  her  maiden  name,  if  married 

since  offence,  216. 
no  one  need  be  named,  to  whom  forged  notes  are  dia>OBed  of, 

216. 
A-epugnancy  in  statement  of  name  will  vitiate,  316. 
importance  of  mistake  of  the  name  of  prosecutor,  216. 
when  on  mistake  in  name,  defendant  may  be  convicted  of 
inferior  offence,  216. 
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Statement  of  time,  217. 

day  and  year  must  both,  in  general,  be  stated,  217. 

no  time  need  be  averred  to  a  mere  omission,  217. 

no  time  necessary  in  parliamentary  impeachment,  217. 

usual,  but  not  necessary,  to  specify  year  of  the  king,  217. 

how  time  was  stated  in  the  case  of  the  regicides,  217. 

day  after  Pentecost  sufficiently  certain,  218. 

utas  of  Easter  sufficient,  218. 

not  sufficient  to  lay  offence  between  two  days,  218. 

indictment  for  keeping  gaming  house,  on  divers  days,  g^ood, 

218. 
feast  of  St.  Peter  not  sufficient,  without  showing  which  is  in- 
tended, 218. 
what  repugnancy  will  vitiate,  218. 
not  necessai'y  to  state  the  hour,  219. 
proper  to  state  an  hour  in  burglary,  219. 
in  indictment  under  39  Eliz.  c.  15,  necessary  to  state  "  in  the 

day  time,"  219. 
time  necessary,  whenever  place  must  be  stated,  219. 
sufficient  to  refer  to  time  by  "  then  and  there,*'  219. 
when  the  word  *<and,"  will  be  sufficient  to  connect  aver- 
ments of  time,  220. 
in  robbery  and  muixler,  220. 
the  word  **  immediately,*'  not  so  certain  as  « then  and  there,'* 

22j. 
the  word  '*  being,"  will  be  often  insufficient,  220. 
when  *'  then  and  there"  render  repetition  unnecessary,  220, 1. 
"then  and  there,"  more  certain  than  repetition  of  the  day  and 

year,  221. 
roust  be  inserted  in  an  indictment  for  spoiling  clothes,  221. 
not  so  requisite  in  misdemeanors  as  in  felonies,  221. 
statement  of,  in  trespass,  221. 
statement  of,  in  forcible  entry,  221. 
in  homicide  the  day,  both  of  deatli  and  stroke  must  be  stated, 

and  why,  22J. 
in  murder,  indictment  vitiated  by  repugnancy  as  to  time,  222. 
better  in  murder  to  conclude  without  mentioning  time,  222. 
in  rescues,  day  both  arrest  and  rescue  roust  be  shown,  222. 
how  far  time  shown  in  rescues,  by  **  then  and  there,"  222. 
when  time  for  piosecution  is  limited,  it  should  appear  to  be 

within  tho  period,  223. 
tho  word  **  until,"  may  be  construed  exclusive  or  inclusive, 

according  to  context,  222. 
**  until,"  when  taken  inclusively,  223. 
the  word  "to"  may  have  either  an  exclusive   or  inclusive 

meaning,  224. 
never  necessary  to  prove  exact  time,  laid  in  indictment,  224. 
hour  need  not  be  exactly  proved  in  burglary,  224. 
overt  acts  of  treason  may  be  proved  on  a  different  day  from 

that  laid,  224.  [224. 

unnecessary  allegation  of  time  may  be  rejected  as  surplusage, 
better,  especially  in  treason,  to  state  the  time  correctly,  and 

why,  224. 
when  offence  committed  by  acts  at  several  tiroes,  they  may  be 

stated  at  the  same  time,  225. 
in  high  treason,  overt  acts,  at  different  times,  may  be  laid  on 

one  day,  225. 
on  second  indictment,  defendant  may  show  same  time  to  be 

meant,  225. 
offence  laid  on  impossible  day,  will  vitiate,  225.  s' 

it  will  be  bad,  if  offence  be  stated  as  done  at  different  times, 
no  defect  as  to  time,  aided  by  vercUct,  226.  [225. 
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Sdiiccty  u$e  of,226, 

sUted  by  Lord  Hohni^226, 

proof  that  it  is  of  no  real  use,  336. 

jn  indictment  for  extortion,  not  necessary  to  prove  the 

thou^  no  scilicet,  227. 
in  cases  where  true  sum  must  be  set  fbrth>  scilicet  vifl  not 

relieve,  027. 
may  possibly  be  of  use  in  describing  a  contract,  33T. 
Detcription  of  Ojferuxt  227. 

,    what  it  u  necessary  to  state,  227. 
general  rules,  227. 
esamplea  of  particular  cases^  228. 

in  escape  orijg^inal  imprisonment  must  be  stated,  228. 
in  coinmg,  kmd  of  money  imitated  must  be  shown,  228. 
in  perjury,  oath  must  appear  to  have  been  tmken  in  j^ 

dicial  proceeding,  228. 
in  indictment,  for  refusing  an  office,  mode  of  electioa, 

must  be  shown,  228. 
all  facts  necessary  to  offence  must  be  shown,  22S. 
distinction    between  things   themselves  unlawfii^   awl 

mala  prohibita,  228,  9. 
conclusion  of  law  need  not  be  stated,  229. 
no  indictment  can  charge  general  bad  conduct,  229. 
no  indistinct  accusation  good,  229. 
false  pretences  must  be  set  forth  in  indictment,  for  ob- 
taining money  by,  230. 
falsehood  must  be  averred,  in  indictmeDt  for  false  pre- 
tences, 230. 
in  indictments  for  perjury  and  threatening  letter^  nast 

set  forth  exact  copy,  230. 
exceptions  in  cases  of  barratry,  scolding,  and  keepi^p 
bawdy  houses,  230. 
in  description,  each  crime  rests  on  its  own  foundation,  2SL 
facts  must  be  so  set  forth,  as  that  defendant  can  answer  t^sk 

231. 
mere  aggravation  need  not  be  stated,  231. 
instrument  of  death  stated  in  indictments  for  murder,  2Sl. 
exceptions  in  a  statute  need  not  be  negatived  and  exasplci 

of,  231. 
all  matters  of  defence  must  come  from  prisoner,  232. 
conclusion  of  law  need  not  be  stated,  except  in  murder,  23Z 
when  notice  to  defendant  must  be  arrested,  232 
when  unnecessary  averments  may  be  rejected  as  surphttsgCt 
distinction   as  to  proof,  between  material   and    inunaterii! 

averments,  232. 
jury  may  reject  part  of  indictment  unproved,  232. 
best  not  to  insert  unnecessary  allegations,  and  why,  232. 
grand  jury  cannot  find  part  of  a  count,  233. 
when  an  evil  intent  must  be  stated,  433. 

.  not  in  indictment  for  seditious  words,  233. 
when  averment  of  knowledge  needless,  233. 
in  perjury,  all  must  be  proved  continuously  as  set  forth,  23o 
how  written  instruments  may  he  prefaced,  233. 
meaning  and  use  of  **  report"  and  '•tenor,'*  233, 4. 
meaning  of  other  terms,  respecting  recital  of  writings,  234. 
how  writings  must  be  set  forth  in  perjury,  fbrgery,  a^  threat- 
ening letters,  234. 
with  what  accuracy  written  instruments  must  be  «et  forth. 

235. 
how  parts  of  writings  should  be  stated  not  continuous,  235. 
statement  oi quantity^  rtumber,  and  value,  235. 
what  certainly  sufficient  in,  23 J. 
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in  theft  value  must  be  shown,  and  why,  236. 

same  certainty  in  description  of  goods,  as  in  declaration 
in. trespass,  236. 

usual  to  set  forth  the  value  of  the  instrument  in  murder, 
236. 

oifence  must  not  be  stated  in  the  disjunctive,  236. 

offence  roust  not  be  stated  by  way  ot  recital,  236. 

mere  matter  of  inducement  may  be  stated  by  way  of  re- 
cital, 236. 

charge  must  not  be  stated  argumentatively,  237. 
no  repugnance  mvLst  be  allowed  in  the  description,  237. 

to  state  that  defendant  forced  an  instrument,  whereby 
a  party  was  bound,  bad,  237. 

to  state  a  peaceable  entry  and  forcible  disseisin,  as  at  the 
same  time,  bad,  237. 

to  charge  party  with  feloniously  cutting  down  trees,  bad, 

relative  pronoun,  referring  to  two  antecedents,  bad,  237. 
variance  between  purport  and  recital,  bad,  237. 
when  repugnant  expressions  may  be  thrown  out  as  wrphAaage't 
237. 
when  the  word  '*  felonious"  may  be  rejected,  237. 
when  a  wrong  name  may  be  rejected,  238. 
when  contradictory  woras  mav  be  thrown  out,  238. 
general  rule  as  to  rejection  ot  repugnant  woids  or  allega- 
tions, 238. 
where  two  meanings  may  be  put  on  words,  that  which 
supports  the  charge  wiD  be  adopted,  238. 
mere  surplusage  will  not  vitiate,  238.  « 

conclusion  agunst  the  statute  may  always  be  thrown 
out,  238. 
%  '*  commonly  called"  before  addition  will  not  vitiate,  239. 

•  word  "  there"  may  be  rdected,  when  there  is  no  place 

to  which  it  refers,  239. 
clerical  and  grammatical  errors  will  not  vitiate,  239. 

unless  they  change  the  word,  or  obscure  the  meaning,  239. 
old  law  respecting  bad  Latin,  239. , 
certainty  to  common  intent  is  all  that  is  required,  239. 
nice  and  technical  objections  too  much  suffered  to  prevaS; 
239. 
Technical  language  ofttating  ojfence^  239. 

some  terms  absolutely  requisite,  239. 
others  usual,  but  unnecessary,  239. 

**  not  having  the  fear  of  God,  but  being  moved  and  seduced, 
&c."  never  materiiJ,  240. 
not  to  be  averred  where  offence  is  merely  malum  pro- 
hibitum, 240. 
'*  viet  armh"  necessary  in  cases  of  actual  violence,  240. 

not  necessary  for  cheats,  nonfeasances,  and  wrongs,  un- 
attended with  force,  240. 
formerly  followed  by  other  words,  440. 
other  terms  rendered  unnecessary,  by  47  Hen.  ym.  c.  8. 

240. 
doubt  whether  the  occasion  for  "  ^  et  armis"  was  not 
done  away,  240. 
^  better  opinion  that  "  vi  et  armts"  are  still  requisite,  241. 

safe  to  insert  whenever  the  offence  is  forcible  or  public, 
241. 
"  unlawfidli/y**  never  necessary  in  indictments  at  common  law, 
241. 
unnecessary  in  case  of  riot,  241. 
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necessary  when  emploved  by  statute  creating^  offence,  241 . 
'*  knoTpinfijf"  will  supply  the  place  of  a  positive  avennent  of 
knowledge,  241. 
necessary  when  Knowledge  is  essential  to  the  crime,  341. 
if  unnecessarily  inserted  may  be  rejected  at  surplusage, 
241. 
•*  traitorously,"  necessary  in  treason,  342. 
<«  burglariously,"  necessary  in  burglary,  343. 
«  feloniously,"  necessary  in  felony,  24ls. 
how,  in  treason,  offence  must  be  laid  against  allegiance,  342. 
not  necessary  to  aver  overt  act  in  treason  be  committed  traitor- 
ously, 242. 
in  inferior  treasons,  feloniously  and  traitorously  both  inserted, 

242. 
how  murder  and  petit  treason  may  be  jointly  charged,  243. 
terms  necessary  m  indictments  for  murder,  243. 
<*  malice  aforethought,"  243. 
«  murder,"  243. 
'•struck,"  243. 

allegation,  that  the  wound  or  blow  was  *'  morkU,**  243. 
terms  requisite  in  mdictments  for  rape,  243. 

<*  feloniously  ravished  and  carnally  knew",  243. 
« doubts  whether  '*  carnally  knew"  is  necessaiy,  243. 
in  indictment  for  sodomy,  terms  of  act,  taking  away  clergy, 

must  be  observed,  244. 
'<  feloniously  did  maim,"  necessary  in  case  of  mayhem,  244 
essential  words  tn  burglary,  244. 

**  burglariously  broke  and  entered  tlie  dwelling-house  in 
the  night  time,"  244. 
a  felony  should  be  charged,  244. 
**  took  and  carried  away,"  &c.  necessary  in  simple  larceny, 

244. 
*'  feloniously  and  against  the  will,"  in  indictments  for  robbeiyf 
244. 
usual  also  to  state  putting  in  fear,  244. 
«  violently,"  not  requisite,  244. 
'*  feloniously  and  piratic^y,"  in  indictment  lor  piracy,  244. 
barrators  and  scolds  must  be  so  termedf  in  indictments,  244. 
'*  riot"  must  be  stated  in  all  indictments  for  that  crime,  244 
"  maintained,"  in  indictments,  for  maintenance,  345. 
"  with  strong  hand,"  for  forcible  entry,  245. 
what  are  words  of  mere  aggravation,  245. 
averment  of  intent  must  be  accurate,  245. 

instance  in  case  of  burglary,  245. 
different  intents  may  be  laid  in  different  counts,  345. 
Concbmon  oftiuhctmeta,^^. 

immaterial  sentences  usually  inserted,  345. 

*'  to  the  common  nuisance, *'  &c.  necessary  in  indictments  for 

nuisance,  &c.  245. 
"in  contempt,"  &c.  generally  unnecessary,  346. 
"against  the  peace,"  &c.  when  necessary,  346. 

need  not  be  inserted  for  nonfeasance  at  common  law,  346. 
must  be  inserted  for  nonfeasance  on  statute,  346. 
the  peace  must  be  alleged  to  be  the  king's,  346. 
when  offence  in  former  reign,  must  be  agunst  the  peace 

of  the  late  king,  247. 
if  the  indictments  was  found  in  former  reign  it  will  be 

good  as  then  framed,  247. 
when  offence,  partly  in  both,  must  be  against  the  peace 

of  both,  247. 
against  peace  of  both,  in  indictment  for  regicide,  347. 
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if  ofi'ence  was  entirely  in  preceding  reigni  **  and  of  the 
preteni  kmgr,**  will  not  vitiate,  247. 
'^  crown  and  dignity,"  not  material,  247. 
Several  count*  in  indictment,  ^48. 
reasons  why  proper,  ^48. 

ffrand  jury  cannot  find  part  of  count,  as  petit  jurj[  may,  348. 
fooniously  breaking  out,  joined  with  larceny,  in  dwelling* 

bouse,  248. 
counts,  with  several  intents,  averred  in  buiglary,  248. 
no  objection  to  the  joinder  of  several  counts,  248. 
reasoning  to  show  the  legality  of  joining  several  counts,  248, 9. 
every  count  should  charge  the  offence  as  distinct,  and  why, 

249. 
"the  jurors,  aforesaid,  &c.  further  present/*  must  be  re- 
peated, 249. 
defects  in  some  counts  will  not  prejudice  others,  and  why, 

249. 
in  peijury,  if  all  assignments  wrong  but  one,  that  will  support 

conviction,  249. 

court  will  not  strike  out  counts  after  indictment  found,  and 

why,  250.  [250. 

defendant  in  second  count  may  be  referred  to  as  **  the  said,'* 

reference  in  one  count  to  a  writing  defectively  recited  in 

another,  bad,  250. 
when  part  of  a  count  may  be  found  on  the  trial,  250. 

in  burglary,  rightly  laid,  prisoner  may  be  found  guilty  of 

stealing  to  value  or  40«.  250. 
in  burglary  may  be  found  guilty  of  simple  larceny,  250. 
in  robbery  may  be  found  giulty  of  simple  larceny,  250. 
in  capital  larceny,  under  statute,  may  be  convicted  of 

simple  larceny,  350. 
in  petit  treason  may  be  convicted  of  murder,  or  man- 
slaughter, 250. 
in  murder,  of  manslaughter,  351. 
in  privately  stealing,  of  common  larceny,  251. 
in  manslaughter,  on  the  statute  of  stabbing,  of  common 

manslaughter,  251. 
in  grand  larceny,  of  petit  larceny,  251. 
in  charge  of  composing  and  printing  a  libel,   of  printing 
only,  251. 
'  general  observations  of  Lord  EUenborough,  251. 

felony  cannot  be  reduced  to  misdemeanor,  and  why,  251. 
on  special  verdict,  in  felony,  sentence  for  misdemeanor 

cannot  be  given,  252. 
on  verdict  guilty  of  trespass,  party  must  be  acquitted,  252. 
if  no  felonious  intent  is  proved  in  burglary,  party  must 

be  acquitted,  252. 
on  conviction  of  rescue,  indictment  bad  as  to  rescue, ' 
party  cannot  be  sentenced  for  common  assault,  252. 
on  special  verdict  in  robbery,  finding  only  a  taking,  no 


judgment  can  be  giving,  252. 
fresh  -    - 


when  tresh  indictment  may  be  preferred,  253. 
Joinder  ofeeroeral  Offenceein  Indictmenii  252. 

no  more  than  one  felony  should,  in  general,  be  charged,  and 

why,  252, 3. 
court  may,  in  their  discretion  quash,  if  charge  be  double,  253. 
in  point  of  law  several  offences  of  same  degree  may  be  jointrd^ 

353. 
joinder  of  several  offences  no  ground  of  demurrer  or  arrest  of 

judgment,  253. 
party  may  be  indicted  for  sohciting  both  to  mutiny  and  treaion, 

353. 
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in  anon  counts  may  be  joined  at  common  law  andstatatf,251 
robbery  and  privately  stealing'  charged  in  same  indictiBeBt,2S. 
bui^glary  and  theft,  rorcible  entiy  and  detainer  miT  be  onhoL 

253. 
uttering  several  forged  receipts  at  same  time,  m^  be  aited 

in  several  counts,  253. 
counts  of  embezzlement  and  larceny  may  be  ioined,2S3,i 
several  misdemeanors  may  be  joined  without  dsAeeT,2S4L 
in  case  of  misdemeanors  the  indictment  will  not  be  qpM, 

254. 
it  is  the  practice  to  admit  evidence  of  several  lanilti  ad 

libels  under  one  indictment,  254. 
assault  on  several  individuals  may  be  joined,  254. 
reason  of  difference  between  civil  and  criminal  proceedup. 

254. 
indictment  for  libel  on  trustees  may  charge  it  as  agsast  s- 

dividuals  of  them,  254. 
no  objection  on  demurrer  that  several  defendants  are  disfed 

in  several  counts,  254. 
care  must  be  taken  not  to  confound  the  evidence,  354. 
misjoinder  must  be  avoided,  254. 
misjoinder  may  be  avoided  by   entering  judgment  on  om 

count,  255. 
no  objection  that  punishment  is  certain  on  one  count,  w 

discretionary  on  another,  255. 
count  for  assault  in  consequence  of  gaming,  and  ami 

common  law,  may  be  joined,  255. 
if  two  charges,  one  of  which  only  is  good,  jndgneiit  isj  k 

^ven  on  it,  255. 
part  of  indictment  may  be  good,  and  part  defectiye,355. 
Jmnder  of  geveral  BeJendafO*,  JPrindpaU,  and  Jccettariot  255. 

law  of  principals  in  6rst  and  second  degree,  25a  (See 

PrindpaU.) 
law  of  accessaries  before  and  afler  the  fact,  362.   (Seeieta- 

joinder  of  principals  in  second  degree,  259. 

on  indictment  of  principal  in  first  and  second  ^^ 

latter  may  be  convicted  alone,  259.  ,  _j 

indictment  will  be  supported,  though  the  p«g  0*^4 

as  aider  killed,  and  others  were  aiders,  f"- 
indictment  may  charge  all  as  principals  in  fi»t««w 

indictment  under  the  black  act,  against  three  fcr** 

ing,  g^od,  260.  .  .  ^j^ 

exceptions,  where  principal  in  first  degree  only  b«»^ 

of  clergy,  260.  ^l^uiii* 

if  one  agree  to  felony,  but  repent  and  leave  otftcwiwnrc 

its  commission,  he  is  guiltless,  260  . 

where  one  of  two  U  certainly  guilty,  «» »^^ 

found  out  which,  both  must  be  «cquitte<J,  ^ 
on  indictment   for  privately  stealing,  a  companion  wj 

be  convicted  of  larceny,  260. 
joinder  of  principals  in  general,  267.  ,  •*,  „f  t^td 

several  may  be  joined,  where  the  act  admit*  oi  scr 

criminals,  267.  -«ie.DOtbeiH 

several  cannot  be  joined  for  carrying  on  traae, 

qualified,  268.  a    hvM 

several  cannot  be  joined  in  perjury,  and  wny*  ^^^jfi, 
several  cannot  be  joined  for  being  scolds  ano  m 

268.  f*niir  1*^' 

several  cannot  be  joined  for  neglecting  to  rep^i 

ment,  268. 
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aevenil  cannot  be  joined  for  neglect  of  attending  church, 

268. 
several  parishes  cannot  be  joined  for  not  repairing  high- 
way, 268. 
several  may  be  joined  for  publishing  a  libel,  268. 
persons  concerned  in  the  same  crime  in  different  degrees 
may  be  joined,  268. 

all  may  be  laid  as  doing  the  act,  though  some  only 
aided,  268. 

in  case  of  treason,  by  receiving  a  traitor,  the  indict- 
ment must  be  special,  268. 

in  indictment  a^nst  principal  in  second  degree, 
means  of  abettmgneed  not  be  shown,  268. 

io  charge  a  man  with  mere  presence,  is  bad,  269. 

how  to  aver  abetting  in  homicide,  269. 

abetting  in  murder  must  be  laid  on  the  day,  nojb  of 
stroke  but  death,  269. 

all  aiding  in  obtaining  money  on  false  pretences 
may  be  jointly  indicted,  269. 

wife  and  stranger  may  be  joined  for  murder  of  hus- 
band, though  it  is  petit  treason  in  her,  270. 

how  to  describe  murder  and  petit  treason  in  the 
same  indictment,  270. 

party  guilty  of  murder,  and  another  of  manslaughter 
in  same  death,  may  be  joined,  270. 

jury  may  find  one  guilty  of  murder,  and  one  of  man- 
slaughter, on  trial,  270. 

grand  jur^  cannot  find  a  bill  thus,  where  several 
parties  mdicted,  270. 
jsometimes  several  persons  for  several  crimes  may  be 
joined,  270. 

in  this  case  the  word  severally  must  be  inserted,  270. 

court  will  quash  if  the  proceeding  appears  oppres- 
sive, 270. 

four  persons  may  be  indicted  for  erecting  inns  as 
common  nuisances,  270. 

several  may  be  thus  indicted  for  keeping  disorderly 
houses,  270. 

to  warrant  such  joinder,  the  offence  must  be  of  the 
same  kind,  271. 

when  several  are  joined,  some  may  be  found  guilty 
and  others  acquitted,  271. 

in  case  of  conspiracy  and  riot,  one  cannot  be  con- 
victed alone,  271. 

best  to  include  all  guilty  in  one  indictment  for  se- 
dition, 271. 
when  indictment  will  be  defective' from  including  too 

man^,  271. 
no  convenience  can  result  to  any  from  the  joinder  of 
several,  271. 
joinder  of  accessaries  in  indictment,  272. 

more  usual,  at  common  law,  to  join  accessary  and  prin- 
cipal, 272. 

course  of  pleading  when  this  is  done,  272. 

mode  of  stating  guilt  of  accessary  before  indictment 
272. 

mode  of  stating  guilt  of  accessary  after,  272. 

averment  of  knowledge  necessary  against  accessary 
after,  272. 

not  necessary  to  use  the  word  accessary  in  indict- 
ment, 273 
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not  necessuy  in  indictment,  including  icceisiiy,  ti 
set  oat  the  means  of  his  guilt,  273. 
indictment  against  accessaiy  alone  need  only  redte  n> 

cord  of  conviction,  273. 
on  trial  of  accessaiy,  he  ma^  dispute  principal's  guOt,  271 
if  the  conviction  of  the  principal  is  enoneous,  accesw; 

must  be  acquitted,  273. 
venue  in  indictments  against  accessaries,  373.  (See  d^ 

subdivision  of  Venue.) 
allegation  of  place  where  the  guilt  of  accessvj  vk  ■ 

different  county  from  that  of  principal,  274. 
not  necessary  in  indictment  against  accessary  to  irer 

judgment  on  principal,  274. 
receivers  of  stolen  goods  indictable  though  thief  imhon, 

274. 
not   necessary  to  aver  in  such  indictment  tlat  tliitl 

cannot  be  taken,  275. 
when  statute  takes  away  clergy  from  aiders,  it  does  Mt 
exclude  accessaries  after,  275. 
ItuSamefU  on  Siaiuteit  275. 

all  common  law  rules  apply  to,  275. 

means  must  iqipear  in  indictments  for  obtaining  mooey nan 

fabe  pretences,  275. 
in  convictions  statute  must  be  pursued,  276. 
tfhen  and  how  it  is  necessaiy  to  recite  the  statute,  276. 
never  a  public  act,  276. 

if  public  act  be  misrecited,  and  the  conclustonbecoo^ 

to  the  form  of  the  nod  statute,  it  will  be  bad,  :^ 

if  public  act  be  misrecited,  and  the  indictment  concw 

without  aaid,  it  will  be  good,  277. 
private  act  must  be  set  forth,  and  variance  fttal,277. 
error  in  setting  out  private  act  must  be  abofn  tJ " 

court,  or  they  will  not  notice  it,  277. 
never  necessary  to  state  on  what  day  the  act  w«  ■**' 

277. 
if  day  be  incorrectly  stated  it  may  be  fetal,  277. 
how  to  state  day  when  parliament  was  wmmoow* 

prorogued,  277.  ,....,««, 

when  bad,  to  state  it  as  sitting  on  the  day  of  itspn^V^ 

tion,277.  .      ♦luikla 

repugnancy  in  sitting  out  time  when  parliament  d» 

will  vitiate,  278.  ,,^ 

when  mistake  in  from  which  act  is  to  operate  Biiew 

278. 
day  and  year  now  always  to  be  indorsed  on  •<^'  *  .  -, 
seems  that  it  need  not  be  stated  where  parfiameKi* 

holden,  278. 
erroneous  statement  of  place  vitious,  278. 
title  and  preamble  of  act  need  never  be  recited,  37* 
if  recited  wrong,  variance  fatal  if  cobcinao"  k 
against  the  foiil  statute,  279.  ^^ 

indkafi,  instead  of  ituUdarh  bold^n  •JJ**  ^ 
reasons  why  this  seems  doubtful,  275-       L " 

how  the  purvieu  of  private  set  rou^tbciecrte^-^ 
if  materially  defective  indictment  will « «»• 

280. 
small  errbrswhich  have  been  holden  to  w 
alterations  of  letters  holden  not«*;%j 
former  strictnew  considerably  r^^^i/mT  be 
at  present,  merely  saperftuous  worts  m/j 

rejected,  28C 
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when  defective,  recital  of  public  act  may  be  rejected, 

281. 
reason  why  more  dangerous  to  misrecite  public  than 
private  act,  381. 
mode  of  stating  offence  as  in  the  statute,  281. 

all  Circumstances  in  the  act  must  be  staled,  281. 
whether  the  act  creates  the  oiTence,  or  only  takes 

away  clergy,  there  is  no  diiference,  281. 
conclusion  against  the  form,  &c.  will  not  aid  defec- 
tive statement  of  crime,  281. 
tSie  fullest  description  will  not  suffice  without  observing  the 
terms  ofthe  act,  282. 
instance  in  case  of  hig^ay  robbery,  282. 
instance  in  case  of  assaflt  with  intent  to  rob,  282. 
instance  in  prxmunire,  282. 
instances  in  conviction  on  penal  statutes,  282. 
when  not  necessary  to  follow  act  which  regulates  place  of 
trial,  283. 
when  not  necessary  to  negative  provisions  and  exceptions^  283. 
when  provisions  are  m  distinct  clauses,  283. 
N  even  wlien  they  are  mentioned  in  purvieu,  283. 

ezceptionH  furnish  matter  of  defence,  and  must  be  shown 

by  prisoner,  283. 
against  receiver  of  stolen  goods  need  not  aver  that  princi- 
pal is  not  taken,  28l. 
in  indictment  for  being  absent  from  church  not  necessary 
to  deny  excuse,  283. 
when  necessary  to  negative  exceptions  and  provisoes,  284. 
when  contained  in  the  enacting  clause,  284. 
on  8  and  9  W.  3.  c.  26.  must  aver  money  not  to  be  cut 

pieces,  284. 
in  indictment  for  keeping  coining  press  must  negative  all  \ 

in  excuses,  284. 
infoAnation  for  importing  goods  from  HoUand  must  show 

they  are  not  grown  here,  284. 
convictions  on  penal  statutes  more  strict  than  indictments, 
and  why,  284,  5. 
in  them  all  elceptions  must  be  nagatived,  284. 
where  statute  is  recent  usual  to  aver  oifence  as  after  it  was 
passed,  285. 
does  not  seem  ever  requisite,  285. 
^  where    prosecution  is  limited  no  averment  that   it  is 

within  time  needful,  285. 
how  far  defendant  must  be  brought  within  the  statutable  de-. 

scription  of  offenders  under  it,  285. 
sufficient  to  say  that  defendant  being  %o  did  the  act  complained 

of,  285. 
to  oust  the  defendant  of  clergy  he  may  be  charged  in  disjunc- 
tive, 286. 
in  or  near  the  highway  sufficient  in  case  of  robbeiy,  286. 
how  far  the  technical  words  used  in  the  statute  must  be  ob- 
served, 286.  [286. 
must,  in  general,  be  attended  to  with  greatest  accuracy, 
"  ravished"  necessary  in  case  of  rape,  286. 
^              "  wilfully"  in  case  of  perjury  on  statute,  286. 
**  wilfully  and  maliciously"  on  Black  act,  286. 
'*  with  intent  to  strike,"  in  indictments  on  5  and  6  Edw. 

6.  c.  4, 286, 
averment  that  *'  the  goods  were  then  comine  to  market 
to  be  sold,"  in  forestalling  on  5  and  6  Eaw.  6.  c.  14, 
287.  ■     , 
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m  engrossing  on  5  and  6  Edw.  6.  c.  14.  that  he  "  engross- 
ed by  buying,"  287. 
on  7  Geo.  2.  c.  21.  the  words  *'  offensive  weapon,**  or 

menaces,  must  be  inserted,  287. 
in  treason,  overt  act  of  compassing  the  king's  death  laid 

to  be  the  death  itself,  287. 
words  in  act  taking  away  clergy  must  be  equally   ob- 
served, 287. 
in  some  cases  this  strictness  has  been  relaxed,  287. 
against  accessary  before  *•  excite,  procure,  and  move,** 
holden  equivalent  to  **  command,  or  counsel,**  288. 
singular  reason  for  this  construction,  288. 
indictment  for  obtaining  money  under  &lse  pretences, 

need  not  say  falsely  pretended,  288. 
in  all  cases  safe  strictlv  to  follow  the  sUtute,  288. 
said  that  if  act  be  recited  the  general  conclusion  will  aid  a 
single  variance,  288. 
reason  of  this  opinion,  288. 
seems  to  be  fallacious,  and  why,  289. 
when  offence  exists  at  common  law,  indictment  may  be  good, 

rejecting  conclusion,  289. 
conclusion  "  contrary  to  the  form,'*  &c. 

must  be  where  no  offence  at  common  law,  290. 

must  be  when  offence  at  common  law  is  made  a  higher 

crime,  29u. 
need  not  be  when  statute  merely  takes  away  clergy,  290. 

if  inserted  may  be  rejected  as.  superfluous,  290. 
need  not  be  if  act  merely  alter  a  rule  of  evidence,  290. 
may  be  or  not  where  offence  at  common  law  is  declared 

by  statute,  290. 
when  conclusion  must  be  in  the  plural,  291. 

seems  not  where  several  acts  relate  to  same  ofieace, 

291. 
safer  when  one  act  revives  another,  291. 
not  when  one  acts  qualifies  another,  291. 
should  when  one  act  creates  offence  and  another  adds 
penalty,  291. 
not  in  penal  action  under  these  circumstances^ 
291. 
seems  that  it  need  not  where  an  act  directs  another 

to  be  executed  in  a  new  case,  292. 
not  where  act  continues,  explains,  or  regulates,  292. 
said  that  using  the  plural  for  singular  is  fata],*292. 

sed  quxre. 
singular  moae  recommended  of  obviating  these  dif- 
ficulties, 202. 
Consequence$  ofwmecessary  lengthy  &c»  of  indictment,  293. 
court  wiU  refer  it  to  the  master,  293. 
reference  under  23  Geo.  2.  c.  11.  s.  1,  and  officer  forced  to  bear 

expense,  293. 
if  indictment  be  drawn  improperly  by  clerk  of  the  peace  he 

must  draw  another,  293. 
fee  to  clerk  of  peace  in  treason  and  felony,  2«.  293. 
no  limit  to  fee  in  indictments  for  misdemeanors,  293. 
clerk  liable  to  punishment  for  concealing  indictment,  293. 
seems  clerk  has  no  lien  on  indictment  for  his  fees,  393. 
When  a  variance  vitl  be  fiUal,  293. 

time,  place,  quantity,  &c.  need  not  in  general  be  accurate, 

293. 
time  laid  to  be  in  the  night  in  burglary  materia],  294. 
when  allegation  unproved  may  be  left  as  surplusage,  294b 
accuracy  of  setting  out,  written  instruments  summaiy  as  to^  294. 
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dep  aired  for  despaired  no  variance,  294.  i 

undertood  for  understood,  no  variance,  294*  ' 

received  for  received,  no  variance,  294. 

Segrave  for  Seagrave,  no  variance,  294. 

when  it  may  be  rejected,  295. 

misrecital  of  title  of  bill  in  chanceiy  in  perjuty  on  imnut- 

terial,295. 
any  variance  in  the  senae  will  be  fatal,  295. 
a  judgment  stated  in  the  wrong  term,  295. 
mistaike  in  associate's  name  in  perjury  on  Nisi  Prios 

roll,  295. 
word  8U]3pUed  in  perjury,  to  make  sense,  295. 
misuke  in  action  for  malicious  prosecutions,  295. 
terms  and  expressions,  when  the  charge  is  founded 

on  them,  material,  395. 
**  I"  added  to  recital  of  forged  will  vitiates,  296. 
accuracy  required  in  statement  offalse  pretences, 296. 
in  perjury  the  whole  mattermustbe  correct,  296. 
perjury  at  assizes  may  be  laid  before  one  judge,  296. 
if  defendant  is  charged  with  two  acts  it  wul  suffice 

to  prove  one,  296. 
when  offence  is  stated  to  be  in  the  dwelling  house 
of  third  person,  his  name  must  be  rightly  stat- 
ed, 296. 
in  indictment  for  stealing  from  lodgings  contract 
must  be  correctly  stated,  296. 
JimmdmenU  of  Indictments,  297. 

indictments  not  within  statutes  of  amendments,  297. 
indictment  only  amendable  by  consent  of  grand  jury,  297. 
exception  in  London,  and  why,  297. 
common  practice  for  jury  to  consent  to  amendment  of 
errors  in  form,  297. 
criminal  informations  amendable  at  anytime,  298. 
even  before  judge  in  chambers,  298. 
clerical  exception  in  caption  set  right  after  verdict»  298. 
reason  for  distinction  between  imbrmations  and  indic^ 
ments,  298. 
no  real  distinction  between  felonies  and  misdemeanors,  298. 
general  result  that  no  indictment  can  be  amended  in  sub- 
stance, 298. 
ffhen  indictments  may  be  quashed,  299. 

discretionary  power  of  court  to  quash  when  defective,  299. 
any  one  may  suggest  defect  as  amicus  curiae,  299. 
discretion  of  court  regulated  by  certain  principles,  299. 
when  court  will  not  quash  at  desire  of  prosecutor,  299. 
when  court  will  quash  on  request  of  prosecutor,  299. 
when  another  indictment  will  be  substituted  by  consent,  299. 
.  court  will  not  quash  after  forfeiture  of  recognizance,  300. 
court  will  quash  ex  officio  information  on  motion  of  attorney 
g^eneral,300.  [300. 

court  will  not  quash  an  information  in  crown  office,  and  why, 
cases  where  court  will  not  quash  on  application  of  defendant, 

300. 
never  in  treason  or  felony,  300. 
never  in  great  public  offences,  300. 
jiot  where  riotous  assemblies,  300. 

not  for  a  nuisance  without  affidavit  that  it  is  removed,  300. 
not  against  overseers  for  not  paying  over  money,  301. 
not  for  violence  or  forcible  entry,  301. 
not  for  disturbance  in  church,  Joi. 
not  for  enticing  away  servant,  301. 
not  for  using  false  weights  and  measures,  301. 
¥01,.   I.  i 
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CAses  in  which  the  court  will  ^oish  on  application  of  defendant,  oOl. 
when  court  haB  no  juriadictiony  as  peijuiy  at  common  law  at 

senionfl^  301. 
for  exercising  trade  contrary  to  the  custom  of  a  city,  302. 
for  small  offences  when  material  averment  is  omitted,  302. 
when  the  oath  of  the  jurors  is  not  stated,  303. 
when  the  caption  calls  indictmentM  bills,  302. 
when  the  charge  is  expressed  merely  by  way  of  recital,  302. 
the  omissions  of  against  the  form,  &c.  on  a  statute  no  ground, 

302. 
court  must  quash  the  whole  if  at  all,  303. 
court  will  guard  against  collusion,  303. 
court  by  statute  forbidden  to  quash  in  high  treason  till  after 

plea,  303. 
motion  to  quash  must  be  on  last  day  of  term,  304. 
after  quashing  a  new  indictment  will  be  preferred,  304. 
better,  therefore,  to  reserve  objection  till  sfter  verdict,  304. 
Copt  op,  wbxv  ▲llowxd,  403.    (See  Coptf  of  Int&ctmerU.) 
INFAMY, 

incapacitates  from  being  bail,  100. 
what  an  objection  to  a  witness,  599.     (See  Evidence.) 
how  proved  and  removed.    (See  Evidence.) 
INFANT, 

party  exposing  to  perish  may  be  arrested,  16. 

must  procure  some  one  else  to  enter  into  recognizance  for  him  ta 

give  evidence,  91. 
when  bailed  recognizance  to  be  taken  only  from  the  soretiea^  104. 
when  liable  to  process  of  outlawiy,  348. 
when  may  or  may  not  be  a  witness,  590.    (See  Evidence,) 
INFIDEL, 

cannot  be  a  witness,  2,  591.    (See  Evidence.) 
may  direct  others  to  become  prosecuton^  3. 
INFORMATION, 

a  mode  of  prosecution,  165. 
kinds  of,  166. 

analagous  to  a  declaration  in  a  dvil  case,  841. 
definition  of,  841. 

difference  between  proceeding  by  and  indictment,  842. 
is  not  preferred  to  grand  jury,  842. 
the  mere  allegation  of  the  officer,  842. 
may  be  amended  at  any  time,  842. 
punishment  on  not  severe,  842. 
said  no  action  for  malicious  prosecution  of,  842. 
history  of,  842. 

lies  for  misdemeanors  only,  844. 
is  filed  in  K.  B.  except  when  it  relates  to  revenue,  844. 
Ex  Officio  by  Mtomey  General. 
by  whom  filed,  844. 

by  attorney  general  when  h^  is  in  office,  844. 
by  solicitor  general  in  vacancy,  844. 
formerly  by  king's  serjeant,  844. 

in  case  of  illness  of  attorney  general  by  anyone  appointed 
by  king,  844. 
when  it  lies,  845. 

for  offences  against  government  or  crown  below  felony, 

845. 
for  Ubels,  &c.  845. 

seldom  preferred  for  offences  concerning  an  individual, 
845. 
how  filed,  845. 

attorney  general  sole  judge  in  what  cases,  845. 
may  be  without  information  or  oath,  845. 
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usually  on  grounds  laid  before  attorney  general,  845. 
withput  any  recognizance  to  prosecute,  846. 
entirely  at  discretion  of  attorney  general,  846. 
without  liability  to  action  if  it  fails,  846. 
form  and  requisites  of,  846. 

commencement  of  stated,  846. 
offence  charged  in  as  in  indictment,  846. 
conclusion  of  stated,  846. 
signed  by  attorney  general,  847. 
when  quashed  or  demurred  to,  847. 

not  (|uashed  on  motion  of  defendant,  847. 
not,  m  general,  on  motion  of  attorney  general,  847. 
if  demurred  to,  may  be  amended,  847. 
trial  of,  847. 

may  be  when  attorney  general  pleases,  847. 

if  defendant  aggrieved  by  delay,  lie  may  move  court  to 

fix  a  day  for,  847. 
cannot  be  brought  on  by  proviso  without  consent,  847. 
is  usually  on  Nisi  Prius  side  of  K.  B.  848. 
may  be  at  bar  if  attorney  general  cbuses,  848. 
IS  conducted  like  trial  of  misdemeanor  at  assizes,  848. 
usually  by  a  special  jury,  848. 
attorney  general  may  always  veply  on,  848. 
attorney  general  cannot  be  examined  on  as  to  motives 

of  prosecution*  848. 
on  acquittal  at,  or  nolle  prosequi,  defendant  pays  his 
own  costs,  848. 
judgment  on,  848. 

when  defendant  convicted*  he  may  be  committed  pre- 
vious to,  848. 
may  remain  at  large  till,  848. 
not  passed  till  moved  by  attorney  general,  848. 
how  defendant  may  brmg  on,  848. 
proceedings  at  passing,  848,  9. 

in  deciding  on,  court  will  consider  previous  imprison- 
ment, 849. 
/n  the  Crown  Office,  849. 
in  general,  849 

at  common  law,  same  as  informations  ex  officio,  849. 
restrained  and  regulated  by  4  an4  S  W.  and  M.  c.  11. 849. 
filed  in  name  of  mster  of  Crown  Office,  849. 
Agcuntt  private  intSvidualt^  849. 

in  what  cases  may  be  filed,  849. 

never  without  leave  of  K.  B.  849. 
never  in  felony  or  treason,  850. 

for  oficnces  of  heinous  and  public  kind  on  ground  showfl, 
850. 
offences  against  God,  religion  and  morality,  850. 
bribery,  and  attempts  to  bribe,  850. 
I^ross  and  illegal  frauds,  850. 
imposture  and  conspiracy,  850. 
offences  against  public  justice,  850, 1. 
offences  against  public  police,  851. 
offences  a^^ainst  public  peace,  852. 
heinous  misdemeanors  affecting  individuals,  853. 
against  corporations  for  libel  in  their  books,  852. 
.  bribery  at  corporation  election,  852. 
contempts  of  ro^al  authority,  852. 
notorious  cheating,  852. 
fraudulent  application  of  taxes,  852. 
violent  outrage,  852. 
offences  in  £i|t  Indies  by  statutei  852. 
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when  fonnerly  against  overseers*  852. 
in  what  cases  it  will  be  refused,  852. 
when  application  culpable,  853. 
not  for  bribery  before  two  years  in  which  action  broiiJs;fat, 

853. 
particular  instances  where  refiised,  853,  4. 
not  where  a  statute  prohibits  and  avoids  the  act,  854. 
not  in  general  for  private  libel,  unless  sworn  to  be  false, 

854. 
not  after  acquittal  on  indictment,  854. 
not  to  try  mere  civil  right,  855. 
not  if  defendant  poor,  and  proceedings  would  oppress 

him,  855. 
not  in  cases  fbr^he  attorney  general  to  notice,  855. 
not  where  penalty  on  statute  has  lapsed  to  the  crowiii  85S 
not  for  ofTences  beyond  seas,  855. 
circumstances  court  will  consider  in  granting,  855^ 
time  when  application  made,  855. 
evidence  offered  of  change,  855. 
character  and  motives  of  applicant,  855. 
civil  remedy  must  be  resigned,  855. 
if  action  pending,  information  may  be  refitfed,  856. 
how  to  be  applied  for,  856. 

time  of  should  be  as  early  as  possible,  856. 
no  notice  of  motion  for  requisite,  856. 
only  on  affidavits,  856. 
what  affidavits  must  disclose,  856. 
p;uilt  of  defendant,  856. 
innocence  of  appficant,  856. 
when  must,  deny  truth  of  libel,  859^. 
when  not,  857. 
evidence  on  affidavits,  what^  857. 
not  hearsay,  857. 
not  incompetent  witnesses,  857. 
when  secondary  allowed,  857,  8. 
affidavits  need  not  be  taken  for  the  purpose,  857. 
affidavit  of  confession  sufficient,  858. 
form  of  affidavit,  858. 

only  entitled  in  K.  B.  858. 
general  rule  as  to  entitling,  858. 
substance  must  be  full  ana  explicit,  858. 
no  omission  in  can  be  afterwards  supplied,  858. 
notion  for  tule  to  show  cause,  858, 
how  made,  858. 

how  granted  aftd  drawn  up,  859. 
particular  leave  requisite  to  join  several,  859. 
service  of  copy  of  rule  on  defendant,  859. 
need  not  be  personal,  859. 
service  to  wife  prim&  facie  good,  859., 
will  not  be  good  if  it  can  be  shown  that  it  never  reached 
defendant,  859. 
'  affidavit  of,  859. 

affidavits  of  defendant,  860. 

should  deny  the  charge  if  false,  860. 
\  should  not  merely  deny  the  evidence,  860.> 

may  admit  facts,  and  show  the  absence  of  comipt  de- 
sign, 860. 
affidavit  of  prosecutor's  wife  may  be  read  for  defenduity 

860. 
Quaker's  affirmation  to  exculpate  himself  good,  860. 
need  not  be  entitled,  but  better,  860. 
ttiode  of  entitling,  861. 
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defendant  may  apply  to  court  to  enlarge  time^  861. 

affidavits  to  support  application,  861. 

rule  to  enlarge,  861. 

what  may  compel,  861. 
proceedings  on  snowing  cause,  861. 

if  no  cause  shown  rule  madetabsolute,  861. 

when  cause  shown  defendant  or  his  counsel  addresses 
court,  861. 

counsel  for  prosecutor  replies,  861. 

discussion  sometimes  adjourned,  861. 

when  application  discharged  with  costs,  to  be  paid  by 
defendant,  863. 

when  discharged,  and  each  party  to  bear  his  own,  862. 

when  discharged,  and  prosecutor  to  bear  all,  862. 

practical  mode  of  obtaining  costs,  862^ 
recognizance,  to  prosecute,  863. 

directed  by  4  and  5  W.  and  M.  c.  18. 

form  of,  863. 

how  entered  and  disposed  of  at  crown  office,  864. 
f9rm  of  information,  864. 

commencement  stated,  864. 

substance  of  chaige,  864. 

description  of  defendant,  864. 

charge  in  must  be  positive,  864. 

what  sufficiently  positive  in  perjury,  864. 

no  occasion  in  libel  for  vi  et  armis,  865. 

must  charge  a  single  offence,  865. 

when  several mayoe  joined,  865. 
.    leave  of  court  does  appear  in,  865. 

defects  in  not  aided  by  verdict,  865. 

may  be  amended,  865. 
Aling  information,  865. 
process  on  information,  865. 

not  before  recognizance  taken  to  prosecute,  865. 

subpoena,  865. 

service  of,  866. 

affidavit  of  service  of,  866. 

capias,  866. 

distringas,  866. 

fifteen  days  between  teste  and  return,  866. 

bench  warrant,  866. 

to  outlawry,  866     (See  Procets.) 

first  step  in  by  venire,  as  in  indictment,  866. 
appearance  of  defendant,  867. 

how  entered,  867. 

when  prosecutor  may  enter  if  defendant  in  custody,  867. 
office  copy  of  infonnation  delivered,  867. 
rules  to  plead,  867. 
peremptory  rule  to  plead,  867. 
imparlance,  when  defendant  entitled  to,  867. 
when  judgement  may  be  signed  by  default,  868. 
amending  informations,  8o8. 

may  be  done  at  any  time,  868. 

after  demurrer,  868. 

after  plea  in  abatement,  868. 

counts  may  be  struck  out,  863. 

when  venue  cannot  be  changed,  869. 

mode  of,  869. 
quashing  information,  869. 

not  for  formal  defects,  869. 

not  unless  it  appear  that  court  have  no  jurisdiction,  869. 

when  by  consent,  869. 


Izx'  iin»z. . 

INFORMATION— rcmtfrmiedj 

plea  of  demarrery  869. 

uniAlly  general  'wane,  869. 
what  may  be  pleaded  in  bar,  869. 
of  little  use  to  demur,  869. 

when  defendant  in  citftodjr  proaecator  may  enter  plea,  87& 
iMue,  STO. 
notice  of  trial,  8r0. 

costs  for  not  proceeding  to  trial  under  statute^  870. 
cofti  for  not  trying  according  tOy  870l 
spedaljury,8r0. 

how  Obtained,  870, 1. 
how  strack,  871. 
subiequent  proceedings,  as  in  indictment,  871. 
punislunent  ssidto  be  severer  than  on  indictment,  871. 
costs  as  in. indictment,  871. 

under  4  and  5  W.  and  II.  c.  18^  on  prosecutor^  defenh,  871 
certificate  to  preyent,  972, 

what  available,  873» 
granted  when  proper,  ez  debito  juatitiae^  872. 
not  if  information  tried  at  bar,  87^ 
not  where  some  defendants  convicted,  873. 
recognizance  only,  security  to  the  amoont  of  30E.  873. 
Againti  MagktrtOetf  873. 

in  general  same  as  sgainstKndividoals,  873. 
particulars  in  which  it  differs,  873. 
when  will  be  granted,  874. 
will  not  be  granted  when  magistrate  acted  honourably,  877. 

not  wiUiout  exculpatory  affidavit,  875. 
must  be  moved  for  before  end  of  two  terms,  875. 
must  not  be  moved  for  at  the  end  of  term,  CD^5. 
notice  of  motion  requisite,  875. 
what  must  state,  876. 
how  must  be  served,  876. 
when  must  be  served,  876. 
affidavit  of  service,  876. 
when  rale  dischai^d,  with  costs  paid  to  magistrate,  871 
sometimes  where  in  case  of  private  persons  it  woilii 

be  otherwise,  ^76. 
when  attorney  may  be  compelled  to  bear,  876. 
not  when  magutrate  acted  irregularly,  877. 
general  disposition  of  courts  to  protect  magistratefl^  877. 
INQUEST,  CORONER'S.     (See  Coroner.) 
INQUISITION, 

when  the  presentment  of  a  jury  is  called,  163. 
INSANITY, 

ground  to  stay  execution,  761.    (See  Beprieve  ) 
INSOLVENT  DEBTOR, 

not  discharged  from  fine,  811. 
INTENT,  AVERMENT  OF.     (See  IniUctmem,) 
INTEREST,  IN  THE  EVENT  OP  PROSECUTION, 

when  ground  of  objection  to  witness,  595.    (See  Eeidenct,) 
INTERROGATORIES, 

when  witness  may  be  examined  on,  612.    (See  Emdmce.) 
IRELAND, 

secretan^  of  state  for,  may  send  prisoners  here  to  be  tried,  46. 
justices  here  may  commit  offender  against  the  laws  o^  107. 
ISSUE, 

immaterial  in  capital  cases,  481. 

not  usual  in  capital  cases  to  state  on  the  record,  48L 

mistake  in  capital  cases  not  materia],  482. 

in  capital  cases  omission  of  similiter,  unimportant,  482 

In  misdemeanors,  issue  as  in  civil  proceedings  482. 
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similiter  may  be  interlined,  482. 

clerk  joins  issue  on  part  of  prosecutor,  482. 

authority  of  clerk  need  not  appear  on  the  record,  482. 

proceedings  entered  in  issue  book  on  traFcrse,  482. 

if  indictment  be  entered  wrong  on  plea  roll,  it  is  amendable, 

482. 
no  delivery  of  issue  after  certiorari  in  K.  B.  482. 
how  record  made  up  af^er  certiorari,  482. 
JEWS, 

may  be  sworn  on  Old  Testament,  591. 
JOINDER  OF  COUNTS,  OFFENCE,  AND  DEFENDANTS.      (Sec  In- 

iUciment,) 
JUDGE, 

may  direct  any  one  to  indict  for  peijury  before  him,  5. 
warrant  of,  36.    (See  fFarmnt.) 
oug^ht  to  be  counsel  foe  prisoner,  407. 

ougfht  not  to  express  opmionas  to  sentence  before  passed,  696. 
sunnming  up  evidence,  63 1 .    ( See  Trial.) 
JUDGMEiNT,  PROCEEDINGS  AS  TO, 
time  of  at  assizes  immediate,  652. 

party  asked  why  it  should  not  be  passed  on  him,  652. 
m  murder  must  be  immediate,  652. 
in  misdemeanors  other  proceedings  sometimes  precede,  652. 
proceedings  in  K.  B.  preparatory  to,  652. 
rule  for  judgment. 

when  necessary,  652. 
how  entered,  652. 
time  it  must  allow,  653. 
how  defendant  may  compel,  653. 
feme  covert  convicted  with  husband  may  move  for,  653. 
practice  how  to  obtain,  653. 
defendant's  right  to  inspect  process  pending,  653. 
before  expiration  of  time  new  trial  may  be  moved  for,  653. 
(See  AV»  Trial.) 
motion  in  stay  of,  660. 

when  granted,  660. 

in  case  of  not  repairing,  after  wrong  plea,  660.^ 
not  on  ground  of  indictment  of  witness  for  perjury,  661. 
not  because  on  indictment  against  husbana  and  wife  the  for- 
mer has  not  appeared,  661. 
of  arresting  judgment,  661. 
grounds  of,  661. 

confined  to  objections  on  record,  661. 
no  ground  that  sheriff  was  prosecutor,  661. 
material  errors  in  indictment  are,  661. 
not  aided  by  verdict,  661. 
in  conspiracy  are,  662. 
material  errors  in  record  are,  662. 

omission  of  "then  andthere,*^  in  caption, 662. 
what  omissions  in  record  not  material,  662. 
all  objections  sustainable  on  demurrer  are,  662. 
time  of,  662. 

any  time  before  sentence,  663. 
not  after  sentence  on  motion,  663. 
not  after  judgment  agunst  defendant  on  demurrer,  663. 
court  may  arrest  judgment,  either  after  or  before  sen* 
tence,  663. 
mode  of,  663.        ' 

defendant  must  be  personally  present,  663. 

need  not  on  ailment  of  special  verdict,  663. 
need  not  on  praying  inspection  of  process,  663. 
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defendant  may  be  bronght  up  by  habeas  corpus,  to  order 

to,  664. 
at  assizes,  664. 
consequences  of.  664. 
JUDGMENT,  PROCEEDINGS  PREPARATORY  TO, 
on  conviction  of  parish  for  not  repairing,  690. 
rule  by  prosecutor  as  to  specific  fme,  691. 
inspection  of  accounts  rule  may  be  enlarged  for,  691. 
to  enlarge  rule  there  must  be  affidavits  that  the  road  is  re- 
paired, 691. 
in  misdemeanor  in  K.  B.  691. 
-affidavits  in  aggravation  and  excuse,  691. 

Eroceedings  as  to, 
earing  ofparties  in  aggravation  and  excuse,  692. 
what  may  contain,  692. 

what  aggravating  circumstances  they  may  state,  692,  S. 
what  circumstances  in  mitigation,  693. 
when  better  of  one  defenduit  to  make  affidavit  alone»693. 
time  taken  to  consider,  693. 

in  the  mean  time  defendant  committed,  693. 
when  objection  in  law  taken  defendant  may  be  lefl  tit 
liberty,  693. 
reference  to  the  master,  693. 

course  of  proceedings  on,  694. 
JUDGMENT, 

When  defendant  tmut  be  present  at,  695. 

not  when  only  a  fine  can  be  laid  on  him,  and  why,  695. 
not  on  indictment  for  not  repairing,  696. 
must  whenever  punishment  may  be  Corporal,  696. 
must  in  all  cases  of  moral  guilt,  and  why,  696. 
felon  if  not  executed  pursuant  to  sentence  must  be  brooght  to 
bar  again,  696. 
judges  ou|^ht  not  previously  to  disclose,  696. 
by  whom  it  may  be  passed,  697. 

by  justices  of  assize  under  statute,  6977 
justices  of  Oyer  and  Terminer,  697. 
justices  of  gaol  deliveiy,  697. 
justices  of  the  peace,  697. 
at   common  law  not  by  subsequent  commismoners  or  pcity 
tried  by  others,  697. 
reason  of  restriction,  697. 
restriction  abolished,  697, 8. 
rule  of  prudence  as  to,  698. 
by  K.  B.  whether  proceedings  original  or  removed  thither>69& 
what  defendant  may  do  to  avoid,  698. 

may  plead  he  is  not  the  same  person,  698. 

proceedings  on  plea,  698. 
what  done  if  defendant  stands  mute,  698. 
proceedings  in  K.  B.  on  writ  of  Nisi  Prius,  699. 
by  what  judge  sentence  to  be  given,  699. 
time  of  giving,  699. 
how  to  be  given,  699. 

proclamation  commanding  silence,  699. 

need  not  appear  on  the  record,  699. 
defendant  asked  why  sentence  should  not  be  passed  on  hitn, 
this  must  appear  on  the  record,  700.  [699. 

omission  ol^  a  ground  of  reversal  of  attainder,  700. 
when  asked  defendant  may  allege  any  ground  of  nateiial 

error,  700. 
defendant  may  speak  in  mitigation,  700. 
sentence  may  be  general  though  part  of  indictment  defective, 
joint  [sentence  may  be  passed  tB  several,  700.  [700 
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sentence  usually  preceded  by  addrets  of  judg^^  700. 
kinds  of  judgment,  701. 

can  never  be  unknown  to  the  law,  fOl. 
cannot  be  new  or  strange,  701. 
cannot  be  indefinite  or  uncertain,  701. 
by  express  sentence,  701. 

stated  j  u^gments^  701 . 
lor  high  treason,  701. 
fonner  severe  sentence,  702. 
modem  alterations,  708. 
for  treasons  relating  to  coin,  702. 
for  petit  treason,  703. 
for  murder  by  35  Geo.  U.  c.  37, 704 
for  felony  in  general,  705. 
for  praemunire,  7i/5. 
for  striking  in  superior  courts,  706. 
for  maliciously  striking  in  the  king's  palace,  707. 
for  rescue,  707. 
for  penury  under  statute,  707. 
for  perfuty  at  elections,  7i08. 
villanous  judgment  in  conspiracy,  708. 
for  persuading  severs  to  desert,  709. 
for  petit  larceny,  709. 
for  having  naval  stores  in  possession,  709. 
discretionary  judgments^  710. 

offences  which  are  visited  with,  710. 
misdemeanors,  710. 
clerayable  felonies,  711. 
nature  ofdiscretion  and  how  regulated,  7U. 
fines  must  not  be  exorbitant,  711. 
cruel  punishments  prohibited,  713. 
fine  not  more  than  party  can  pay,  713. 
no  fine  should  be  assessed  on  married  woman,  713. 
maxim  **  that  he  who  cannot  pay  in  purse  must  in  per- 
son," 713. 
no  new  punishment  can  be  inflicted,  713. 
defendant  cannot  be  transported  for  a  common  misde^ 

meaner,  713. 
no  one  can  be  sentenced  to  ask  pardon,  713. 
c^umstances  which  influence  sentences,  713. 
age,  sex,  rank,  health,  &c.  713. 
some  defendants  on  same  charoe  often  more  severely 

sentenced  than  others,  713. 
punishment  should  be  adapted  to  offence,  713. 
mfamous  punishment  for  infamous  crimes,  713. 
exceptions!  714. 

what  offences  punished  with  disgrace,  714. 
circumstances  where  pillory  willbe  improper,  714. 
of  sex,  714. 
of  health,  714. 
of  clerical  character,  714. 
caution  of  Lord  Coke  as  to  pillory,  715. 
instances  of  discretionary  judgments,  715. 
of  perjury,  715. 
offibel,715. 

of  violent  misdemeanors,  715. 
of  assaults,  715. 

of  assaults  with  intent  to  commit  felonies,  715, 6. 
of  common  assaults,  716. 

when  sureties  to  keep  the  peace  are  proper,  716. 
of  nuisances,  716. 

when  judgment  of  abating  nuisance  proper,  716. 
TOL.   I.  fc 
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when  fine  only,  716. 
when  only  a  nominal  fine,  716. 
without  express  sentence,  717. 
of  outlawry,  717. 

Siven  at  fifUi  county  on  defendant's  deiaul^  717. 
ow  entered,  717. 
in  felony,  defendant  attainted  on,  717. 
must  appear  on  return  or  attainder  will  not  follow,  7X7^ 
when  party  brou^t  in  on  what  done,  717. 

asked  why  judgment  of  death  should  not  be  passed, 

717. 
may  plead  non  identity,  717. 

proceedings  thereon,  717. 
may  assign  errors,  717. 

any  one  as  amicus  curiae  may  point  out  errors,  717. ' 
if  any  error  shown  execution  will  be  stayedj717. 
^  defendant  remanded  till  writ  of  error  obtained,  71& 

if  no  error  execution  awarded,  718. 
what  follows  outlawry  for  misdemeanor,  718. 
when  two  sentences  latter  poay  commence  after  former,  718v 
judgments  for  defendant,  718. 

entry  of  on  acquittal  or  allowance  of  pardon,  718. 
must  in  bank  not  Nisi  Prius  in  K.  B.  718. 
effect  of  entry  of  acquittal,  718. 

effect  of  *<  eat  inde  quietus,*'  and  ^  eat  sine  die,**  719. 
entry  where  killing  found  per  infortunium,  719. 
record  of  judgment,  720. 
in  felony,  720. 

ought  to  be  made  up  when  judgment  passed,  720. 
what  it  includes,  720. 

all  acts  of  court  must  be  stated  in  present  tense,  720. 
acts  of  parties  must  be  stated  in  past  tense,  720. 
not  necessary  to  state  commission,  720. 
not  necessary  to  state  an  issue,  720. 
need  not  be  stated  that  the  justices  are  the  King's,  730. 
other  joint  defendants  need  not  be  noticed,  721. 
proclamation  need  not  be  stated,  721. 
must  appear  that  defendant  was  present,  721. 
in  misdemeanors  in  King's  Bench,  721. 
judgment  signed  in  Crown  Office^  721. 
entry  quod  capiatur,  721. 
judgment  only  in  the  naturo  of  interlocutory  judgment, 

721. 
entry  where  offence  is  onlyfineable,  721. 
in  case  of  traverse  at  sessions,  721. 

what  record  contains,  721. 
what  done  when  any  part  of  proceedings  lost,  721. 
may  be  supplied  by  a  new  entry,  ^1. 
judges  may  supply  from  paper  books,  722. 
fresh  venire  may  be  awarded  on  writ  of  error  where  first 

lost,  722. 
new  postea  may  be  drawn,  722. 
vacating  judgment  and  giving  another,  722. 

may  be  before  it  becomes  nuitter  of  record,  722. 
may  be  during  sessions  because  regarded  as  one  day,  722. 
cannot  be  at  any  time  after  judgment  is  recorded,  722. 
King's  Bench  will  not  mitigate,  though  they  may  set  aside  fine 

imposed  by  sessions,  722. 
how  defendant  may  obtain  relief  when  fine  exorbitant,  722. 
after  jud^ent  court  will  not  compel  prosecutor  to  dcfiver 
originals  of  libelf  722. 
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consequences  of  judgment. 

Attainder,  723.    (See  Attainder.) 

Forfeiture,  723.     (See  Forfeiture.) 

Corruption  of  blood,  7^9.    (See  Corruptiofu  of  Blood.) 
JUDGMENT,  REVEKSAJL  OF. 

for  defects  apparent  on  record,  743. 

on  outlawry  in  civil  cases  in  Common  Pleas,  743. 
not  in  King's  Bendi,  in  criminal  cases  in  general,  743. 
after  clergy  may  be,  and  why,  744. 
for  extrinsic  causes,  744. 

when  court  had  no  jurisdiction  to  try,  744. 
in  outlawry  that  defendant  was  beyond  seas,  744. 
outlawry  never  l^versed  on  facts,  but  in  capital  cases,  745. 
in  outlawry  for  mistakes  in  defendant's  name  or  addi- 
tion, 745. 
when  no  such  town  as  mentioned  in  process,  745. 
when  residence  fabely  stated,  745. 
not  when  there  are  two  persons  of  same  name,  745. 
reversal  on|y  avoids  outlawry  as  to  party,  745. 
on  denial  of  identity,  746. 
on  writ  of  identitate  nominis,  746. 

proceedings  on,  746. 
when  by  purchaser  of  land,  746. 
what  he  may  dispute,  746,  7. 
^  Writ  of  Error. 

when  and  whence,  and  whither  it  lies,  747. 
only  remedy  for  formal  defect  after  judgment,  747. 
by  whom  it  may  be  brought,  747. 
at  what  time  it  may  be  brought,  747. 
history  of,  747. 

a  matter  of  right  in  all  cases  under  felony,  748. 
only  issues  on  probable  cause  shown,  748. 
is  under  fiat  of  attorney  general,  749.  [749. 

^  attorney  general  may  talce  opinion  of  court  before  he  grants  it, 

how  it  IS  to  be  obtained,  749. 

from  assizes  or  sessions  by  s  certiorari,  749. 
petition  to  attorney  general,  749. 
certificate  of  counsel,  749. 
copy  of  record  sent  to  attorney  general,  749. 
assent  of  attorney  general,  749. 
precipe  and  fiat,  749. 
in  treason  or  felony  error  must  be  asngpied  before  writ 
where  writ  lodged,  750.  [issues,  749. 

proceedinj^  returned  into  Crown  Office,  750. 
rule  to  assign  errors,  750. 
peremptory  rule,  750. 
assignment  of  errors,  750. 

side  bar  rule  for  judgment  unless  joinder  in  error,  750. 
service  of,  750. 
afiidavit  oif  service  of,  750. 

defendant  entitled  to  jud£^ent,  if  no  joinder  on 
expiration  of,  750. 
joinder  in  error,  750. 
moUon  for  consilium,  751. 
notice  of  ai|piment,  751. 
paper  book,  751. 

second  notice  of  argument  if  cause  stands  over,  751. 
pending  proceedings,  outlaw  cannot  be  bailed,  751. 
in  felony  defendant  must  be  in  court  on  sU  motions,  711 « 
what  objections  allowed  to  prevail  on,  751. 

formerly  veiy  slight  objectioiis,  and  why,  751. 
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9^  mistakes  fatal  on  demurrer,  752, 
material  objections  to  record,  752. 

if  acts  of  court  are  described  in  past  tense,  752, 
if  it  does  not  appear  defendant  was  present  at  capital 
sentence,  752. 
if  the  uidictment  charged  offence  in  time  of  late,  against 

peace  of  present  king,  75%. 
what  objections  suffice  to  reverse  outlawry,  75%  3. 
slight  objections  urged  by  heir  favoured,  753. 
attainder  in  treason  reversed  for  want  of  words^  "  ipso 
vivcntc,"  753. 
what  amendmeiit  can  be  allowed  od»  753. 
general  summary,  753. 

not  difference  at  eonmon  law  between  civil  and 

criminal  proceedings  753. 
information  always  amendable,  753. 
no  alteration  in  indictment,  753. 
judicial  ac^  amendable  before  recorded,  753. 
judgment  alterable  in  same  term  only,  753, 4. 
jttd^ent  amendable  in  same  aeasions  only,  753, 4. 
ministerisl  acts  amendable  at  any  time,  754. 
matter  not  of  record  amendable  on  record,  754. 
Nisi  Prius  roll  amendable  by  indictment,  754. 
Nisi  Prius  roll  in  general  amendable,  and  why,  754^ 
proceedings  on,  754. 

attorney  general  may  confess  error  in  fact,  754. 
cannot  confess  error  in  law,  and  why,  754. 
judgment  of  affirmance  or  reversal,  754. 
tf  revertal  of  attainder  bff  act  of  ParUamaU^  75^     (See  Attamder^ 
Revenalof) 
JURISDICTION,  PLEA  TO. 
when  may  be,  437. 

objections  to  jurisdiction  must  in  general  be  pleaded,  438. 
when  general  issue  will  suffice,  438. 
when  obiections  to  jurisdictions  nu^r  be  on  demurrer,  438. 
must  be  Before  general  issue,  438. 

when  general  issue  may  be  withdrawn  to  make  room  for,  438. 
form  o(  438. 

must  show  what  court  has  authority,  and  why,  438. 
need  not  conclude  over  to  felony,  439. 
seems  that  affidavit  of  truth  is  proper,  439. 
proceedings  on,  439. 

crown  majr  demur  or  reply  inatanter,  439. 
in  felony  judgment  of  respondeas  ouster,  439. 
in  misdemeanors  judgment  against  defendant  on  final,  409. 
JUBT,  GRAND, 

in  King's  Bench,  158.    (See  Xinj^e  Bench.) 
in  genera],  305. 

bill  to  be  presented  in  general  to  the  grand  jury  of  county  where 
offence  arose,  335. 
in  cities  and  towns  corporate  may  be  to  the  grand  jury  of  ad- 
joining county,  305.  [306. 
in  general  bill  must  be  preferred  according  to  recognizance, 
recognizance  in  Westminster  bill  may  be  preferred  in  Middle- 
mtmber  of  Grand  Jurori^  306.         v                                             [sex,  306, 

history  of,  306. 
qitaUfcaiiona  of  Grand  Jurors,  307. 

roust  be  good  and  lawful  men,  307. 

not  aliens  or  outlawed  even  in  civil  action,  307. 

not  attainted  of  treason  or  felony,  307. 

not  convicted  of  infamous  crime,  307. 

«iiy  one  thus  disqualified  may  be  challenged,  307. 
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after  finding  disqualification  nnay  be  pleaded  in  avoidance,  307. 
ancient  necessity  for  jurors  to  be  thus  probl  et  legales,  307. 
outlawry  on  bill  fotnid  by  disqualified  jurors  may  be  reversed, 
307.  J      ^  J  j3Q^ 

objection  to  juiymen  cannot  in  general  be  made  after  trials 

except  it  be  verified  by  record,  308. 

none,  in  general,  but  freeholders  can  be  jurors,  308. 

provisions  as  to  amount  of  grand  jurors'  estate,  308. 

grand  jury  generally  men  of  best  fi^^nre  in  the  county,  308. 

exemptions  allowed  to  a^e,  profession.  See.  309. 

these  cases  not  of  disqualification  but  privilege,  309. 

if  parties  exempted  are  summoned  they  must  attend  and 

claim  privilege,  309. 
all  grand  lurors  must  be  inhabitants  of  the  county,  309. 
no  part  of  grand  jury  to  find  bill  against  alien  need  be  aliens, 

310. 
judges  and  justices  may  reform  the  panel,  310. 
mHode  of  iummoninf  grand  Junrij  310. 

before  sessions  and  assizes  precept  to  return  24  issues,  310. 

on  precept  sheriff  returns  forty-eight,  310. 

practice  m  Middlesex  where  two  grand  juries,  310. 

m  Suffolk  two  grand  juries,  311. 

in  Yorkshire  ordy  one  panel  of  48  at  assizes,  and  40  at  ses- 

rions,  311. 
summons  to  each  juror  by  sheriff  six  days  before  time,  311* 
notice  how  to  be  served,  311. 

in  Wales  8,  and  in  counties  Palatine  12  days  notice,  311. 
whole  number  most  be  returned  without  nomination,  311. 
person  procuring  his  name  to  be  inserted  indictable,  311. 
only  23  to  be  sworn,  and  why,  311. 
sometimes  at  sessions  15  or  16  only  called,  312. 
J^Iode  of  nocaring  grand  jturyy  312. 
practice  at  sessions,  312. 

sessions  proclaimed,  312. 

commission  of  peace  read,  312. 

grand  jury  called  and  sworn,  312. 

charge  of  magistrate,  312. 

recognizances  called,  312. 

witness  sworn  and  sent  to  jury  room,  312. 

grand  jury  nuy  sit  in  open  court  in  some  cases,  313. 
practice  at  a*izes,  313. 

commisssions  read,  313. 

precepts  returned  by  sheriff,  313. 

nomina  ministrorUm  called,  313. 

grand  iorors  called,  313. 

fined  if  absent,  313. 

sworn  as  at  sessions,  313. 

proclamation  against  profaneness,  &c.  read,  313. 

judge's  charge  to  gnund  jury,  314. 

inquisitions  and  recognizances  delivered,  314. 

prosecutors  bound  to  give  evidence,  &c.  called  and  sworn, 

grand  jury  retire,  314.  [314. 

Time  of  tervice  of  grand  jurwt,  314. 

usually  whole  of  sessions  or  assizes,  314. 
sometimes  new  jury  sworn,  314. 

when  new  offence  arises  after  they  are  discharged,  314. 

special  reoord  of  adjournment  requisite,  314. 

when  jury  are  to  try  conoeahnent  of  former  inquest,  314. 

this  formerly  mode  of  punishing  g^nd  jurors,  315. 

now  disused  and  other  mode  adopted,  315. 
Extent  of  grand  jurort  juriodiction  to  preteni,  315. 

only  in  proper  county^  unless  by  express  provision,  315. 
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when  act  allows  trial  in  foreign  county  bill  may  be  there 
found,  315, 6. 
Jiiode  of  preferring  bill  to  grand  jwrvrMt  316. 

muBt  first  be  enrroBsed  on  parchment,  316. 

notice  to  defendant  in  case  of  preferring  bill  in  county  adjoiB> 

ing,  316. 
aervice  of  notice,  316. 

proiecutor  ahouJd  first  elect  whether  he  wiO  proceed  for  ■■§- 
demeanor  or  felony,  316. 
lEvidenee  before  Grand  Jury,  317. 

prosecutor,  except  in  K.  B.  usually  present,  317. 

in  hi^h  treason  any  of  the  king's  counsel  roav  attend,  317. 

parties  present,  and  jurors  bound  not  to  diacioae  evidence,  317. 

formerly  disclosing  evidence  made  a  man  accessary,  317. 

disclosing  evidence  now  a  misprision,  317. 

grand  juror  at  liberty  to  inform  judge  what  iritness  swoce  H 

he  swears  differently,  318. 
true  object  of  the  secrecy  enjoined,  317. 
evidence  onl]^  given  in  support  of  chat]^,  317. 
seems  grand  jun^  may  require  other  evidence,  317. 
true  intention  of  rule  as  to  ex  parte  evidence,  317. 
with  what  degree  of  evidence  grand  jury  ought  to  be  aaCiS' 

fied,  318. 
what  kind  of  evidence  grand  juiy  may  receive^  318. 
best  legal  proof  on  oath,  318. 
can  never  look  into  depositions,  319. 
office  copy  of  bill  in  chanceir  will  not  suffice,  319. 
hearsay  evidence  will  not  suffice,  319. 
accomplice  may  give  eviden<^  before  them  thcragfa  not  id- 

mitted,  319. 
no  incompetent  witnesses,  319. 

party  injured  in  general  competent,  319. 
m  forgery  may  become  so  by  release,  319. 
if  jury  doubt  as  to  evidence,  they  may  pray  court  to  ad- 
vise them,  320. 
on  what  evidence  indictment  found  in  treason,  330. 
same  evidence  requisite  as  on  trial,  320. 
one  witness  to  each  overt  act  sufficient,  320. 
bill  found  on  insufficient  evidence,  no  objection  aficf 
verdict,  320. 
Mode  of  compelling  attendance  of  witnesses,  320. 
all  witnesses  compelli^le  to  attend,  320. 
at  assizes  and  Old  Bailey  summoned  by  subpcena  fiuB 

crown  office,  320. 
if  subpcena  be  disobeyed,  K.  B.  will  grant  attachment^  321 
at  sessions  course  by  subpoena,  32L 
witness  appearing  and  refusing  to  give  evidence  may  be 

committed,  321. 
peerage  will  not  exempt,  321. 

any  judge  may  issue  nabeas  corpus  to  bring  up  a  pri- 
soner to  give  evidence,  321. 
justices  in  Wales  and  Chester  have  similar  powers,  321. 
*  service  of  subpoena  good  in  any  county,  321. 

how  to  procure  affidavit  in  another  court,  321. 
not  incumbent  on  attorney  to  deliver  up  confidentii] 

papers,  321. 
ought  to  attend  and  object  to  their  production,  322. 
witness  sworn  in  court  before  he  goes  to  grand  jury,  322. 
perjury  before  grand  jury  indictable,  322. 
in  high  treason  defendant  entitled  to  copy  names  of  witnesses, 

322. 
not  entitled  in  any  inferior  offences,  322. 
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Finding  of  Grand  Jury,  322. 

twelve  roust  a^^ree  in,  322. 
roust  not  be  ot  part  of  a  count,  322. 

said  may  be  for  manslaughter  by  striking  out  the  words  appro- 
priate to  murder,  322. 
better  to  prefer  fresh  bill,  323. 
may  be  or  one  count  rejecting  others,  323. 
roay  be  against  one  of  several,  and  for  others,  323. 
why  in  case  of  homicide  should  be  as  for  rouider,  323. 
roust  be  absolute  and  not  conditional,  323. 
in  libel  bUla  vera  ted  utrum  mahdoet  tgnoramue,  bad,  323. 
jury  protected  in  their  finding,  323. 
formerly  when  bill  thrown  out  by  indorsing  ignoramu9f  324» 
if  found  formerly  Ulia  verot  324. 
now  a  true  bill,  if  found,  and  not  found,  if  rejected,  324. 
indorsement  of  a  true  bill  makes  the  indictment  complete, 

324. 
mode  of  delivering  the  bill  into  court,  324. 
leave  given  by  jury  to  amend  matters  of  form,  324.    (See  Jk' 

dictment.) 
how  clerk  marks  the  bills  returned,  325. 
when  no  bill  is  found  prisoner  discharged  by  proclamation,  3?5. 
fresh  indictment  may  be  preferred  after  one  thrown  out,  325. 
crown  ihay  quash  mdictment,  and  prefer  another,  325. 
the  insufficiency  of  indictment  affords  no  indemnity,  325. 
JURY,  PETIT, 

trial  by,  antiquity  of,  500. 
place  whence  must  come,  500. 

locality  of  trial  already  considered,  501.     (See  Indictment  as  to 

Venue) 
challenge  for  hundredors  still  mirht  be  claimed,  501. 
practice  to  summon  firom  body  of  county,  501. 
still  advisable  to  summon  four  hundredors,  501. 
into  -what  court  to  be  returned,  501. 

at  common  law  into  that  where  prosecutor  is  depending,  501. 
by  statute  may  be  from  K.  B.  into  other  county,  501. 
qutUificatieni  of,  502. 

must  be  probi  et  legolea  homtnet,  tike  grand  jurors,  502.    (See 

JiuTff  Grand) 
as  to  property  by  statutes,  502,  3. 
summary  of  law,  504^  5. 
Twmber  of,  505. 

exactly  twelve,  505. 

must  appear  to  be  twelve  on  record,  505. 
if  less  than  twelve  any  verdict  ineffectual,  505. 
if  more  than  twelve  proceedings  not  vitious,  505. 
venire  facias  at  common  law  to  return  only  twelve,  505. 
twenty-four  always  returned,  505. 

statute  of  Westnunster,  the  second,  does  not  extend  to  crimi- 
nal cases,  505. 
if  twelve  appear  and  are  sworn  all  will  be  valid,  505. 
number  to  be  returned  on  3  Geo.  111.  c.  35, 506. 
proceMt  to  eonvene,  506. 

differs  according  to  court  which  awards  it,  506. 
when  a  general  precept  suffices,  506. 
before  justice  of  gaol  delivery,  506. 
practice  before  stated  by  Trebv  C.  J.  506,  7, 8. 
m  K.  B.  on  indictments  originally  taken  ther6, 508. 
not  in  K.  B.  on  indictments  removed  by  certiorari  508. 
form  of  process  in  K.  B.  508. 
doubt  wliether  justices  of  Oyer  and  Terminer  may,  508. 
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justices  ofpeace  cannot  proceed  by  ▼enire  and  precepts 
508. 

justices  may  under  special  commissions,  509. 

on  collateral  issues  panel  ore  tenus  returnable  instanter, 
509. 

when  may  be  joint  or  several,  509 

in  general  either  where  several  jointly  indicted,  509. 

on  joint  yenire  parties  challenged  by  one  withdrawn  as  to 
aU,509. 

when  justices  of  gaol  defirery  may  sever  joint  panel,  509. 

no  justices,  except  of  gaol  delivety,  can  sever  panel,  509. 

after  joint  process  in  appeal  several  writs  cannot  be  iasu- 
ed)509. 

better  to  issue  several  process,  509. 
when  may  be  awarded  with  a  proviso,  510. 

on  neglect  of  plaintiff  to  tiy  in  civil  cases,  510. 

in  general  when  crown  is  prosecutor,  not  without  leave, 
510. 

in  treason  or  felony,  K.  B.  on  delay  of  crown,  may  aOow, 
510. 

in  misdemeanors  may  be  by  consent  of  Attorney  Gene- 
ral, 510. 

not  on  surprise  of  Attorney  General,  510. 

rule  where  prosecutor  has  removed  proceedings  into  K. 
B.  510. 
How  it  is  to  be  executed  and  attendance  compelled,  510. 
sheri£f^s  warrant  to  summon  iurors  for  assizes,  510. 
mode  of  summoning  for  sessions,  511. 

justices'  warrant  to  high  constable,  511. 
'    high  constables  precepts  to  petty  constables,  511. 

petit  constables  may  inspect  parish  books  to  make  ljst% 
511. 

lists  affixed  to  church  doors  and  left  with  overseer,  511. 

how  improper  person  may  be  struck  out,  511. 

provisions  as  to  trials  at  Nisi  Prius,  511. 

jurors  summoned  serve  for  whole  assizes^  511 . 

time  between  summons  and  return,  511. 

officer  must  show  his  authority  to  party  impanelled,  51 L 

how  notice  of  summons  to  be  served,  512. 

summons  need  not  be  signed  by  sheriff,  513. 

who  exempt  from  serving  by  reason  of  former  service,  512. 
when  it  must  be  returned,  513. 

in  K.  B.  on  indictment  originally  taken  there  immediately, 
512. 

in  K.  B.  where  proceedings  have  been  removed  thither  in 
fifteen  days,  513. 

by  justices  of  gaol  delivery  immediately,  513. 

doubt  when  must  be  when  by  justices  of  Oyer  and  Ter- 
miner, 513. 

by  justices  of  peace  in  fifteen  da^  513. 

imlictment  sent  down  by  Nisi  Prms,  tried  as  civil  proceed- 
ings, 513. 

on  special  commissions  immediately,  513. 

provision of4 and 5  W. and M.c.  24;  and 7 and 8  W.  and 
M.C  33,  as  to,  513. 

require  six  days  between  summons  and  appearance,  do 
not  extend  to  K  B.  gaol  deliv^^,  special  commis- 
sions, or  collateral  issues,  513. 

justices  ofpeace  restrained  by  them,  514. 

when  venire  returnable  on  future  day  session  must  ad- 
journ, 514. 

justices  may  make  process  returnable  at  next  wse^  514. 
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I  no  day  must  elapse  between  venire  and  distringas,  514. 

to  whom  directed  and  bv  whom  returned,  514. 
i  generally  returned  bv  officer  to  whom  ducted,  514. 

t  coroners  when  sheriff,  partial,  514. 

elisors  when  coroners,  partial,  514. 

when  two  sherds  and  one  partial  to  the  other  alone, 
515. 
t  when  under  sheriff  partial  te  sheriff  with  proviso  against 

his  acting,  515. 
r .  when  process  to  coroners  on  ground  of  actual  partiality, 

I  it  cannot  be  sent  to  new  sheriff,  515. 

I  when  sent  to  coroners  on  anv  other  ground  it  may,  515. 

objection  to  sheriff  must  be  by  challenge,  515. 

no  objections  to  officer  can  be  taken  after  verdict,  515. 
form  of  return  to,  515. 
I  no  formal  return  to  justices  of  gaol  deliveiy,  515. 

only  paneb  returned  to  justices  of  gaol  deliveiy,  5l5. 

sheriff  must  make  a  personal  return,  515. 
;  sheriff's  name  need  not  be  indorsed  on  venire,  516. 

copy  of  names  returned  when  allowed,  516. 

at  Nisi  Prius  by  42  Edward  lU.  c,  11,  516. 

not  in  general  cases,  516. 

in  treason  under  statutes^  516. 
'  what  accuracy  requisite  in,  516. 

'  hew  prosecutor  obudns  in  order  to  deliver,  516. 

how  panel  b  marked  by  sheriff,  517. 
^  what  to  be  r.cre  when  sufficient  jurors  do  not  appear,  517» 

*  on  commission  of  gaol  delivery,  new  panel  mstanter,  517. 

N^  on  commission  of  Oyer  and  Terminer,  new  panel,  517. 

whei:^  trial  under  particular  writ  dbtringas  juiatores  et  tale^,  517. 
'  ialesfvhai,  SIS. 

'  cannot  be  granted  on  return  of  venire,  518. 

must  be  on  habeas  corpora  or  dbtringss,  518. 
<  not  granted  when  none  appear,  518. 

I  may  be  if  one  appear  ana£e  challenged,  518. 

mav  be  desired  by  either  party,  518. 
i  defendant  cannot  have  it  after  prosecutor's  default,  518. 

i  not  without  consent  of  Attorney  General,  518. 

r  usual  to  obtain  warrant  for,  519. 

>  in  capital  cases  may  be  for  laiger  number  than  original 

>  process,  519. 

i  in  decem  or  octo  tales  number  must  be  less  than  originally 

awarded,  519. 
f  does  not  apply  to  a  tales  de  circumstantibus^  519. 

every  subsequent  tales  must  be  for  less  number  except 
I  former  quashed,  519. 

at  Nisi  Prius  tales  taken  out  of  other  panels,  519. 
who  qualified  to  be  sworn  on,  519. 
I  prisoner  may  challenge,  519. 

quashing  array  wiU  not  affect  tales,  520. 

no  one  on  array  quashed  can  be  sworn  on  tales^  520. 

grantable  when  challenges  exhaust  panel,  520. 

may  be  by  K.  B.  on  indictment  removed  by  certiorari,  530. 

then  returnable  instanter  or  next  <uy,  520. 
before  justices  of  Oyer  and  Terminer  may  be  instanter,  590. 
seldom  resorted  to  by  justices  of  gaol  delivery,  and  why,526. 
if  on  return  of  tales  parties  do  not  appear  distringas  and  habeas 

corpora,  520. 
juror  appearing  on  withdrawing  may  be  fined,  521. 
on  default  of  jurors  how  absentees  to  be  punished,  522* 
at  common  law  forfeit  isfues  returned,  521. 
VOL.   t.  I 
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these  who  attend  may  be  ordered  to  inquire  amoont  of  hai, 

and  court  line  according^Iv,  521. 
fine  on  prayer  of  party  indicting,  531. 
if  they  once  appear  and  retire  fineable  without  prayer,  521 . 
in  cities,  towns,  &c.  fSnfeiture  from  2Qt.  to  40t.  521. 
in  superior  courts  fine  firom  40t.to  SL  521. 
Of  obtaining  andwummomng  aapedal  Jur^f  521. 

special  juiy  never  in  treason  or  felony,  522. 

only  attainable  in  K.  B.  522. 

proTtsionsof  3  Geo.  IT.  c  25  8.15, 522. 

provisions  as  to  costs  of,  24  Geo.  U.  c.  18, 523. 

rule  made  to  sheriff  to  procure  it,  523. 

mode  of  choosing,  532. 

not  usual  for  motion  to  come  into  court,  but  how  canied  o^ 

523. 
what  done  when  sufficient  special  jurors  do  not  appear,  53i 
no  challenge,  af\er  special  jury  by  consent,  for  huidRd- 

ors,  524. 
challenge  maybe  for  partiality  of  sheriff,  524. 
trial  on  common,  after  rule  for  special  jury,  good,  524. 
no  special  jury  on  writ  of  inquiry,  524. 
when  a  j'OM/.^tfr^  allowed,  Si^, 

nothing  as  to  special  jury  need  appear  on  record,  525. 
Of  a  jury^  demetUeiate  Ungux^  525. 

origin  of,  under  28  Edw.  III.  c.  13.  s.  2, 525. 

aliens  returned  need  not  possess  landed  estate,  525. 

if  not  claimed,  want  of  no  objection  to  subsequent  proceed* 

inn,  525. 
mode  ana  time  of  demanding,  525. 
seems  aliens  need  not  be  of  proper  county,  526. 
array  be  challenged  for  want  of  aliens,  though  return  sp^ 

cifies  them,  526. 
return  to  renire  ought  to  show  which  are  aliens,  536. 
tales  may  be  granted  to  make  up  numbers  of  aliens^  526. 

statutes  as  to  right  of  gypsies  to,  526l 
ldemiuiie§  to  jttron  in  general^  52r. 

punishable  to  assault  or  threaten  a  juror,  52^. 
punishment  of  striking  juror  in  a  superior  court,  527. 
information  for  libel  on  juror  will  be  granted,  527. 
no  action  can  be  supported  against  juror  for  h|s  verdict,  ST. 
liobUitf  of  Jury  to  purdtkmentf  527. 

jurors  punishable  by  fine  and  attachment  for  contempts,  527, 8. 
now  punishable  for  nonattendances,  528.     (Vide  supri  ^ 
fineable  for  withdrawing,  though  challenged  before  chaUeogt 

decided,  528. 
grand  juiyman  returned  on  petit  jury,  not  stating  it  fineabk, 

528. 
jury  refusing  to  give  sny  verdict,  fineable,  528. 
imposing  verdict  on  court  when  not  unanimous^  fineable,  528. 
casting  lots  for  verdict,  fineable,  528. 
agreeing  on  two  verdicts,  fineable,  528. 
receiving  bribe  highly  criminal,  528. 
sending  for  instructions  from  prosecutor  fineable,  529. 
Jury  pimiahabie  for  mitbehaviour  tohen  aboerU  from  court,  529. 
separating  before  verdict,  529. 
/  taking  anv  thing  with  them  to  eat  or  drink,  529. 
eating  and  drinking,  though  agreed,  529. 
reading  fresh  evidence,  5^9. 
eating  and  drinking  at  cost  of  juron  do  not  vitiate  the  venficU 

529. 
at  expense  of  eidier  party  make  verdict  bad,  539. 
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separating,  and  then  g^iving  Terdicty  makea  Tcrdict  bad,  529. 
Jury  Uable  to  no  punithmeni  in  Judicial  character ^  529. 
no  attaint  in  criminal  proceedings,  529. 
sentences  against  jurors  declared  illegal,  530. 
power  unquestionable,  530. 

said  are  fineable  for  refusing  legally  to  express  their  own  de- 
clared opinion,  530. 
contemptuously  refusing  to  attend  to  judge,  fineable,  530. 
province  of  judge  and  jury  in  libel,  530. 
CaMng  defendant  to  bar  before  jury  sworn,  531.    (See  TVi'a/.) 
Calling'  ixury  m  court,  532. 

clerk's  address  to  jury,  532. 

clerk's  address  to  prisoner,  reminding  him  of  challenges,  532.  , 
how  jury  called  in  treason,  532. 
how  juf]^  drawn  in  other  cases,  532. 

proceedings  as  to,  at  sessions  or  assizes  after  traverse,  533. 
0/  challenging"  jury,  533. 

meaning  of  term,  challenge,  533. 

kinds  of  challenge,  533. 

challenge  on  behalf  of  the  crown,  533. 

at  common  law  any  number  peremptorily  challenged  for 

crown,  5^3. 
regulations  of  33  Ed w.  I.  c.  4.  as  to,  534. 
crown  not  compelled  to  show  cause  of  challenge  till 
panel  gone  through,  534. 
defendant  must  show  his  causes  of  objection  before  king,  534. 
prosecutor  may  challenge  for  cause  like  defendant,  534. 
challenges  on  behalf  of  defendant,  534. 
peremptoiy,  534. 

forroeriy  in  felony,  thirty-ftye,  534. 

in  felony  at  present,  twenty,  534,  5. 

in  high  and  petit  treason,  535. 

number  not  settled  in  misprision  of  treason,  535. 

none  in  misdemeanour,  535. 

none  on  collateral  issues,  535. 

where  several  defendants  jointly  indicted  each  has  a 

right  to  his  number,  535. 
what  done  when  several  prisoners  will  not  join  in 
challenges,  535.  [536, 

when  prisoner  persisting  in  challenging  more  is  convicted, 
wnen  prisoner  challenging  more,  diallenge  is  merely 
overruled,  536. 
for  cause,  536. 

to  the  array,  536. 
what  &;  536. 

distinction  between  principal  challenge  and  for  fa- 
vour, 536. 
causes  of  principal  challenire,  536. 
sheriff  prosecutor,  53o. 
sheriff  relation  to  one  of  the  parties,  537. 
sheriff  returning  party  at  request,  537. 
sheriff  evidently  partial,  537. 
reasons  to  send  process  to  coroners  apply  here, 

537. 
may  be  by  king  as  well  as  defendant,  537. 
deimult  or  sheriff,  when  ground  of,  537. 
no  cause  of  that  knight  is  not  returned  on  pro- 
secution of  a  peer,  538. 
ancient  right  to  chalJenee  for  hundredors,  538. 
not  by  aliens  for  want  of  foreigners,  538. 
causes  of  challenges  for  favour,  538. 
remote  relatioDihip  of  sherift  538. 
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connexion  of  sheriflT  with  one  of  the  patties,  538. 
ditchaiiKe  of  aheiiff  before  return,  5^8. 
neglect  of  sheriff  to  take  oaths  of  office,  539. 
said  no  challense  of  faYour  allowed  against  crown,  bat  de- 
nied, 539. 
how  pfosecotor  or  defendant  mayantidpate  challenge,  539. 
to  the  polls  for  cause,  539. 
what  it  is,  540. 
principal  to  the  ftvour,  540. 
defendant  may  exhaust  panel  by,  540. 
causes  of  principal  challenge  to  the  poUsy  540. 
piptper  honoris  respectum,  540. 
privileip  of  peer,  540. 
how  pnyilege  claimed,  540. 

memoeFs  of  House  of  Commons  seem  to  have  as 
absolute  right,  540. 
propter  defectum,  541. 

want  of  qualification  or  incapacity,  541.  (Vide  sopri) 
propter  affectum,  541. 

any  affini^  or  relationship,  541. 
that  juror  has  acted  as  goc^ther  to  a  child,  541. 
no  answer  that  juror  is  related  to  both  parties,  54t 
that  juror  is  under  the  power  or  influence  of  a  pai^. 

541. 
hoBtile  actions  depending  between  juror  and  ps^t 

542. 
niles  as  to  causes  of  prindpal  challenge  for  amft 

applicable,  542. 
actual  partiality,  542. 
expression  of  opinion  as  to  cause,  543. 
what  request  oftL  party,  542. 
calling  dogs  by  names  of  long's  witnesses,  542. 
that  party  was  a  grand  juiyman,  542. 

now  tu  rule  extends,  542. 
not  that  party  tried  others  for  the  same  joint  offienoes, 

propter  delictum,  543. 

attainder,  or  conviction  of  in&mous  crime,  543. 
king's  pudon  cannot  restore  to  competence,  54S. 
doubted  if  outlawry  in  personal  actionf  543. 
onfy  to  iavour  unless  record  of  conviction  prodocci 
543. 
swearing  juryman  by  wrong  name,  ground  of  challeife 
only,  543. 
causes  of  challenge  to  the  polls  for  favour,  544. 
general  statement  of,  544. 
rules  as  to  amy,  apply  here,  544. 
time  of  challenge,  544. 

not  till  full  jury  appear,  544. 

not  after  oath,  unless  cause  arose  since,  545. 

between  i^pearance  and  swearing  jurois,  545. 

party  may  challenge  polls  after  challenging  array,  541 

all  objections  to  same  juror  must  be  at  same  time,  541 

when  chaJlenge  for  hundredors,  545. 

juror  found  indifferent  on  challenge  for  one  side  maybe 

challenged  by  other,  5^. 
juror  may  be  challenged  peremptorily  after  challenge  ftr 

cause,  545. 
where  juiy  dischaiged  prisouer  has  a  right  to  challeiig* 
the  whole,  545. 
mode  of  challenge,  546. 

to  the  array  in  writing,  546. 
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words  used  when  to  the  polls,  546. 

panel  to  be  read  over  in  defendant's  hearine,  546. 

{uror  challeneine  himself  sworn  to  fact,  546. 
low  jurors  cdlea  to  enable  party  to  challenge,  546. 
prisoner  must  challenge  in  person,  546. 
in  treason  prisoner's  counsel  may  take  account  of  chal- 
lenges, 546. 
prisoner  allowed  counsel  to  aigue  challenge,  546. 
form  when  challenge  is  peremptory,  547. 
when  challenge  for  cause,  cause  is  shown,  547. 
how  verbal  challenge  made,  547. 
how  juror  challen^s  himself,  547. 
how  challenge  to  be  tned,  547. 
to  whom  referred,  547, 8. 

party  may  plead  or  demur  to  cbaUenge  for  favour,  548. 
on  plea  how  decision  taken,  548. 
demurrer  need  not  have  circumstances  of  demurrer  to 

plea,  548. 
demurrer  may  be  decided  immediately,  or  adjourned,  548. 
entry  when  challenge  overruled,  548. 
proceedinn  when  cnallenge  to  anrav  succeeds,  548. 
principal  challenge  to  polu  decided  by  court,  549. 
challenge  for  favour  to  polls  left  to  triers,  549. 
who  are  to  be  triers  <rf^,  549. 
no  challenge  to  triers,  549. 
oath  to  triers,  549. 
trial  before  the  triers,  549. 

to  what  triers  may  examine  juiyman  challenged,  550. 
triers,  officers  of  the  court,  and  responsible  to  i^  55^. 
what  done  when  sufficient  jurors  are  not  lert,  550. 
at  gaol  delivery  a  fresh  panel,  550. 
when  treat  on  particular  venire  and  tales,  550. 
sheriff  must  return  fresh  juror%  550. 
no  juryman  challenged  before  can  be  sworn,  550. 
prisoner's  challenges  to  the  fresh  jurors,  550. 
of  rdbrminf^  panel,  551. 

by  justices  of  gaol  delivery  and  the  peace,  how,  551. 
both  in  grand  and  petit  jurori^  551. 
jury  sent  for  at  assizes  from  Niri  Prius,  551. 
Of  iwearmgjthe  jury,  551. 
form  of  oath,  551. 

on  trial  at  traverse  and  at  sessions,  553. 
variations  of,  accordin|^  to  religion,  552. 
parties  must  answer  to  their  right  names,  552. 

wrong  name  not  essential  af^er  verdict,  552. 
juror  sworn,  set  apart  in  the  box,  551. 
<*countez,"when  twelve  sworn,  551. 
address  of  clerk  to  jurors  sworn,  552. 
jury  not  wanted  dischaiged,  552. 
proclamation  made  by  crier,  553. 

need  not  appear  on  the  record,  553. 
commencement  of  trial,  553.    (See  TVio/.) 
illness  of  one  of  junr  during  trial,  consequence  of,  629.    (See  Trial) 
conduct  of  jury  while  deliberating  on  verdict,  632. 
jurors  retire  if  they  do  not  sbortlv  agree,  632. 
bailiff  sworn  to  keep  them,  632^ 
must  neither  eat  nor  drink,  632. 
must  speak  with  no  one  but  bailiff,  632. 
must  carry  toothing  eatable  with  them,  632. 
their  eating  unless  at  cost  of  a  putij  does  not  avoid  ver- 
dict, 633. 
jiisticcB  may  give  jury  lc»TC  to  rcftc*  tbcmHlret,  633. 
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jury  mutt  bear  no  evidence  in  priyate,  633. 
may  hear  evidence  again  in  open  court.  633. 
may  ask  direction  of  the  court,  6S3. 
must  not  cany  with  them  any  writing  not  giTen  in  evi- 
dence, 633. 
may  take  written  evidence  with  them,  633. 
taking  out  other  documents  will  not  avoid  verdict,  634. 
must  not  separate  without  special  pennission,  634. 
judges  may  take  them  with  them,  634. 
whether  in  capital  cases  jury  can  ever  be  dischai^ed  befiae 

verdict,  634. 
in  civil  cases  practice  less  strict,  634. 

court  may  examine  jury  separately,  if  ihej  suspect  they  sk 
m>t  agreed,  634. 
asking jufy  asto  verdict,  635.    (See  TYiaL) 
verdict  of  j my,  636.    (See  Fcreficf.) 

when  jury  will  be  sent  to  reconsider  verdict,  648.     (See  Verdkt) 
JUSTICES  UF  THE  PEACE, 

may  bind  over  to  prosecute,  4. 
may  commit  on  refusal  to  be  bound  to  prosecute,  4. 
'   are  bound  to  present  highways  in  decay,  4. 
no  action  can  be  brought  against,  as  aucb,  without  a  month's  notice, 

6a 

action  against  must  be  within  six  months,  68. 

may  tender  and  plead  amends,  68. 

in  action  against  the  venue  is  local,  68. 

may  plead  the  general  issue,  68. 

will  have  double  costs,  on  verdict  for,  68. 

when  they  may  issue  warrant.    (See  Warrant.) 

their  two-fold  power,  84. 

may  command  their  servants  to  arrest  afirayers,  25. 

may  take  any  number  to  arrest  traitors,  felons,  or  breakers  of  the 

peace,  25. 
all  persons  bound  to  assbt,  34. 
when  may  arrest  on  their  own  view,  24^  5. 
ought  not  to  grant  warrant  on  mere  discretion,  25. 
ought  not  to  grant  warrant  when  witnesses,  25. 
power  to  grant  warrant.     (See  Warrant,) 
powers  and  duties  of  on  examination.     (See  Examination,) 
power  of  to  bail.    (Ste  HaiL) 
authority  in  Sessions.    (See  Seaaimu  of  the  Peace,) 
may  commit  for  treason  but  cannot  try,  139. 
how  their  names  should  be  stated  in  caption,  331.    (See  Capti^) 
informations  against,  873.     ( See  InfomuOiont, ) 
KING'S  BENCH,  COURT  OP, 

may  bail  for  any  thing  before  conviction,  98. 

cannot  bail  when  the  party  is  in  execution,  or  for  contempt,  98. 

their  power  to  bail  to  be  exercised  in  discretion,  98. 

no  one  can  claim  the  right  of  bail,  98. 

they  pay  regard  to  the  rules  of  inferior  courts,  98. 

not  usual  for  them  to  bail  in  case  of  felony,  99.     (See  Btul. ) 

may  commit  to  anv  prison  in  England,  1Q8. 

power,  duty,  and  practice  to  grant  habeas  corpus.    (See  ifafos* 

Corptu.) 
crimiDal  jurisdiction  of,  156. 

highest  within  the  realm,  156. 

has  jurisdiction  over  every  kind  of  offence,  156. 

offences  in  Middlesex  may  be  originally  indicted  in,  156. 

informations  for  misdemeanors  in  any  county  may  be  filed  in, 
156.     (See  Information,) 

may  proceed  on  offences  out  of  t))e  realm  by  statute,  156. 
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may    proceed  on  indictments   removed  by  certiorari,   157. 

(See  Certiorari.) 
ajmnd  jury  in  Middlesex  to  present  bills  to,  157. 
onences  out  of  England  not  cognizable  in,  but  by  statute,  157. 
if  any  part  of  offence  in  Middlesex,  offender  may  be  indicted 

in,  157. 
if  defendant  sends  a  libel  from  Ireland  to  be  published  at 

Westminster,  157. 
jlersons  in  his  Majesty's  service  abroad  may  be  indicted  in,  157. 
offences  in  the  East  Indies  may  be  indicted  in,  157. 
offences  in  Berwick  may  be  prosecuted  in,  by  information,  157. 
mode  of  proceeding  in,  158. 

two  grand  juries  sworn,  158. 

charge  to  juries  by  the  senior  of  the  puisne  judges,  158. 
juries  attended  by  clerkof  grand  juries,  158. 
grand  juries  present  tlie  bills  in  open  court,  158. 
proceedings  in  Crown  Office^  158. 
power  as  to  certiorari.     (See  Certiorari.) 
mode  of  issuing  jury  process  in,  508.    (See  Jurif,  Petit.) 
proceedings  before  judgment  in,  652.     (See  Judgement,  proceeding's  as 

to,  652.) 
proceeding  in  misdemeanors,  in  aggravation  and  diminution   of 
punishment,  691. 

power  of,  in  informations.    (See  Jnformationo.) 
LARCENY, 

in  what  cases  excluded  from  clergy,  680.  (See  Clergy,  benefit  of.) 
LEET  COURT, 

may  receive,  but  cannot  tiy  indictment,  159. 
must  send  indictments  to  assizes,  or  by  certiorari  toK.  B.  159. 
LETTERS, 

when  evidence,  584.    (See  Evidence.) 
LIBEL, 

members  of  parliament  and  peers  have  no  privilege  in,  when  sedi- 
tious, 12. 
subjects  offender  to  arrest  when  seditious,  13. 
not  usual  to  arrest  when  it  affects  private  persons  only,  13. 
no  arrest  for  without  warrant,  15. 
need  not  be  set  forth  in  commitment  for,  112. 
indictable  at  sessions,  140. 
LIBERATE.     (See  Supersedeas,  Outlawry.) 

warrant  of,  to  gaoler,  on  bail  being  put  in,  102. 
LIMITATION, 

no  general  statute  of,  in  criminal  proceedings,  160.    (See  Time.) 
LOSS, 

of  any  part  of  the  proceedings,  how  supplied,  721.    (See  Judgment.) 
LUNATIC.    (See /wflwi^y.) 

cannot  be  a  witness  while  insane,  589. 
may  be  a  witness  in  lucid  intervals,  589. 
MAGNA  CHARTA, 

ancient  construction  of,  as  to  arrest  before  indictment,  12. 
MAHOMETAN, 

may  be  sworn  on  Alcoran,  591. 
MAINOUR, 

thief  taken  in,  might  very  early  be  arrested,  13. 
formerly  thought  thief  taken  in  might  at  once  be  tried,  165. 
by  Danish  law  thief  taken  in,  might  be  hanged,  165. 
thief  taken  in  must  now  be  regularly  indicted,  165. 
MALICIOUS  PROSECUTION, 
redress  for,  10, 835. 

in  appeal,  punishment  of  prosecutor  if  defeated,  835. 
on  indictment,  formerly,  by  writ  of  conspiracy,  835. 
by  indictment  for  conspiracy,  835. 
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action  on  the  case  for  the  mott  usual  remedy,  835. 
advantares  over  writ  of  conapiracyj  83^. 
when  itliea,  836. 

may  be  supported  agunst  one  alone,  836. 
if  conspiracy  be  averred,  it  may  be  rejected,  836. 
may  be  on  rround  of  expense  alone,  836. 
may  be  by  husband  who  has  paid  costs  fat  prosecatioa  of 

wife,  836. 
what  necessary  to  support,  837. 

the  accusation  must  be  qnfounded,  10, 837. 

not  if  any  grounds  of  suspicion,  837. 

not  without  copy  of  record  of  acquittal,  837. 

how,  and  in  what  cases^  copy  of  record  maj  be 

obtained,  837. 
copy  cTidence,  though  given  without  autho- 

rity^837. 
order  for  cony  of  record  need  notbeproired»  838. 
how  original  examination  may  be  procdred,  838. 
not,  if  on  trial  the  jury  hesitated*  838. 
defendant  on  may  give  eyidence  of  plaintifiTs  bad 

fame,  &c.  838. 
said  never  for  malicious  information  in  K.  B.  838. 
the  proceedings  must  be  maUcious,  839. 
not  sufficient  that  prosecutor  did  not  appear.  839. 
when  express  malice  must  be  shown,  839. 
distinction  between  prosecutions  and  convictions,  839< 
when  indictment  thrown  out  some  evidence  of  mar 

lice  requisite,  839. 
distinction  on  acquittal  for  informality  and  merits,  84(X 
malice  will  not  suffice  if  probable  grounds  shown,  840. 
distinction  as  to  inferring  malice  and  want  of  grooiids 

from  each  other,  840. 
general  conclusion,  840. 

what  questions  on  for  court  snd  what  for  jury,  840. 
when  oath  of  defendant  may  be  given  in  his  fiivoiir  on, 

10. 
no  new  trial  after  verdict  for  defendant,  10. 
MANDAMUS, 

may  be  had  against  commissioners  of  enclosure  acts,  or  they  may  be 

indicted,  5. 
to  compel  inferior  court  to  give  judgment     (See  JwffmemL) 
MANSLAUGHTER 

when  a  private  person  breaks  a  house  on  suspicion,  and  either  party 

is  killed,  17. 
what  defect  in  the  process  will  reduce  kiUing  in  resistance  to,  4<^  44. 
if  mistake  in  the  name  of  the  person  in  warrant  killing  officer  is,  40. 
party  may  be  convicted  of  on  high  seas  by  statute,  154i 
MARKET  OVERT, 

goods  stolen  sold  in,  may  be  restored  to  the  prosecutor,  7.    (See  JU- 
$tUuti9n^  Stolen  Good».) 
MARRIAGE,  FORCIBLE, 

clergy  taken  away  foom,  683. 
MASTER,  REFERENCE  TO.    (See  Reference  to  Muter,) 
MEMBERS  OF  PARLIAMENT.     (See  Pariiament,  Mtmien  of.) 
no  privilege  in  seditious  libel,  12. 
convicted  of  infamous  crime,  may  be  expelled,  811. 
MIDDLESEX,  SESSIONS  OF.     (See  SetaonM  of  the  Peace.) 
held  eight  times  a  year,  135. 
have  a  commission  of  Oyer  and  Terminer,  136. 
are  held  at  Hick's  Hall,  136. 
transmit  indictments  to  the  Old  Bailey,  136. 
practice  of  holding,  136. 
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offences  in  Westminster  may  be  indicted  at,  137^. 

recognizance  to  prosecute  at  Westminster,  fulfilled  by  indicting  af, 

137. . 
not  suspended  by  sitting  of  K.  B.  138. 

middlese::^, 

offences  in  may  be  indicted  in  K.  B.  156. 
l^nSCONTINUANCE  IN  PROCESS.    (See  Procetf,) 

what  is  and  affect  of,  364. 
MISDEMEANOUR. 

examination  of  prisoner  not  evidence  on  trial  of,  81. 
usually  tried  at  sessions,  139. 
MISNOMER.     (See  Indictment^  Abatement.) 
MISPRISION, 
what,  3. 

punishment  of  in  case  of  treason  and  felony,  3, 
not  in  concealing  misdemeanors,  3. 
judgment  in,  fOo. 

forfeiture  on,  of  profits  of  lands  for  life,  730. 
MITTIMUS.    (See  Commtrnent.) 
MURDER, 

it  is  if  an  officer  be  slain  in  breaking  doors  lawfully  to  arrest.  If. 

an^  one  may  break  a  house  to  prevent,  18. 

it  is  if  a  constable  or  any  assisting  him  be  killed  in  resistance  in  th« 

discharge  of  his  duty,  23. 
killing  officer,  though  the  warrant  is  filled  up  after  signaturei  is,  40. 
justices  cannot  bail  in,  93,  5. 

when  triable  on  shore  and  when  at  admiralty  sessions,  155. 
by  2  Geo.  2.  c.  21.  offender  striking  at  sea,  may  be  tried  where  party 

dies,  155 
defendant  may  be  tried  for  on  coroner's  inquest,  158. 
formerly  not  often  indicted  before  year  and  a  day*  160. 
now  indicted  immediately,  and  why,  160. 
how  clergy  taken  away  from,  678. 
judgment  for,  704. 
MUl'E,  STANDING^ 

what  amounts  to,  424, 
inquisition  to  inquire  cause  of,  424. 
what  done  when  found  ex  visitatione  Dei,  424 
no  inquisition  when  defendant  speaks  but  does  not  answer,  425. 
man  having  cut  out  his  tongue,  regarded  as  obstinately  mute,  425. 
consequences  of  obstinately  standing  mute,  425. 
in  high  treason  operates  as  eonviction,  425. 
in  petit  larceny  and  inferior  crimes  amounts  to  conviction,  4^5. 
in  felonies  formerly  peine  forte  and  dure,  425. 
care  exercised  before  sentence,  426« 
benefit  of  clergy  allowed,  426. 
witnesses  sometimes  examined  and  course  when  pf9of 

was  slight,  426. 
sentence  of  penance  what,  426. 
how  sentence  of  penance  introduced^  427. 
reason  why  submitted  to,  427. 
abolished  by  12  Geo.  3.  c.  20, 428. 
in  oU  cases  now  operates  as  a  conviction,  428. 
course  now  pursued,  428. 
NAME, 

of  defendant  must,  if  known,  be  stated  in  the  warrant,  39. 
if  unknown  how  party  may  be  described,  39. 
mistake  in,  effect  of,  40. 

of  officer,  if  inserted  in  warrant  without  authority,  effect  of,  40. 
statement  of  in  indictment.    (See  Itukctment.) 
consequences  of  defect  in  statement  of,    (See  Akstement.) 
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NEW  SOUTH  WALES, 

reflations  at  to,  for  transportation  of  oiFendera,  793, 4. 
NEW  TRIAL, 

When  may  be  granted,  654. 

not  in  capital  cases,  654. 

but  judf^e  may  respite  when  dissatisfied  with  convictioc 
654. 
superior  courts  may  in  all  cases  of  misdemeanour,  654. 
inferior  courts  can  only  for  erron  of  fbim,  654. 
reason  for  certiorari,  654. 
when  K.  B.  will  not  i^rant  certiorari,  to  obtain  new  trisi, 

054. 
can  only  be  after  general  Terdict,  654. , 
after  special  verdict,  Tenire  facias  de  novo  proper,  654^ 
first  instance  of,  654. 

difference  between  venire  fac.  de  novo  and  new  trial,  654. 
grounds  of  granting,  655. 

want  of  notice  of  trial  when  it  prevents  defence,  655. 
misbehaviour  of  jury,  655. 

affidavits  of  jurors  aa  to,  cannot  be  received,  655.  [65S. 
juror  cannot  make  oath  that  he  disagreed  from  verdict, 
juiy  may  be  asked  as  to  facts,  wh^n  doubt  on  judge's  it- 

port,  655. 
not  on  account  of  circulation  of  papers  smong  jury,  655. 
not  on  mere  unpreparedness  of  defendant,  656. 
not  on  ground  ot  mistake  made  by  a  witness,  656. 
not  on  ground  of  incompetence  of  witness  discovered  since 

trial,  656. 
may  on  conviction  of  witneas  for  perjury,  656. 
may  on  evidence  being  denied  by  amdavit,  656. 
may  where  witness  prevented  by  illness,  656. 
not  on  mere  finding  a  bill  a^nst  witness  for  p  erjury,  656. 
may  be  for  nusdirection  of  judge,  656. 
may  for  refusal  of  proper  or  admission  of  bad  endence,  656. 
may  on  verdict  contrsjy  to  evidence,  656. 
not  on  ground  of  defect  in  pleadhigs,  656. 
not  unless  necessary  to  substantial  justice,  657. 
not  in  general  after  acc|uittal»657. 
may, perhaps,  on  acquittal  obtained  by  fraud,  657. 
said  not  witnout  consent  of  King's  counsel,  but  denied,  657. 
time  of  granting,  658. 

not  in  general  after  motion  in  arrest  of  judgment,  658L 
court  will  sometimes  allow  it  after  time,  658. 
course  when  motion  intended  in  arrest  of  judgment,  658. 
must  in  general  be  within  four  daya^  658. 
may  be  ex  grati&  afterwards,  658. 
node  of  applvinc^  for,  and  granting,  659. 

all  aefenduits  must  be  present,  and  why,  659. 

not  where  no  corporal  punishment  can  be  awarded,  659. 

defendant  may  be  brought  up  by  habeas  corpus,  to  move  for. 

659. 
on  affidavit  offsets,  659. 

may  be  granted  where  some  defendants  acquitted,  659. 
rule  to  show  cause,  659. 
application  to  judge  who  tried,  660. 
discharge  of  rule,  or  making  it  absolute,  660. 
how  granted  when  some  defendants  are  acquitted,  660 
may  be  without  payment  of  costs  by  defendant,  660. 
NIGHT, 

ofi*ender  may  be  taken  in,  16. 
walkers  at  may  be  arrested,  19. 
walkers  at  incuctable  at  sessions,  140. 
NISI  PRIUS,  WRIT  OF.    (See  ^»«i«.) 
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NISI  PRIUS,  RECOBD  OF.. 

form  when  indictment  removed  by  certiontti,  482. 
NOLLE  PROSEQUI, 

occasion  of  gxantingt  478. 

when  civil  action  and  imtictroent  both  employed  for  same 

charge,  478. 
where  conduct  of  prosecutor  is  vexatious,  478. 
where  it  is  manifest  no  indictment  would  lie,  478. 
how  to  be  obtained,  479. 

affidavit  of  defendant,  479. 
summons  to  prosecutor,  479. 

attorney  general  may  direct  removal  into  K.  B.  or  hear  coun- 
sel, 479. 
cannot  be  without  consent  of  Attorney  General,  479. 
may  be  entered  as  to  one  of  several  defendants,  479. 
effect  of,  480. 
NON  IDENTITY,  PLEA  OF.    (See  IdmUty,) 

when  it  may  arise,  777.  ,  ,^^ 

pn  prisoner  being  asked  why  execution  should  not  be  awarded,  777. 

may  be  ore  tenus,  777. 
replication  to  ore  tenus,  777. 
venire  to  tiy  returnable  instanter,  777. 
counsel  allowed  to  argue,  777. 

trial  of  will  not  be  put  off  without  strong  grounds,  777.  , 

no  peremptory  challenge  on,  777. 
on  finding  of  jury  against  no  proclamation,  777. 
after  escape,  prisoners  may  be  chained  together  at  trial  of,  777. 
award  of  execution  on,  778. 
NOTICE  OF  ACTION, 

when  justice  entitled  to  receive,  68. 
inferior  officers  not  entitled  to,  68 
NOTICE  OF  BAIL.    (See  Baii) 
NOTICE  OF  MOTION, 

to  make  rule  for  g^ranting  information  absolute,  856. 
for  rule  nisi  against  a  magistrate,  875. 
NOTICE  OF  TRIAL.    (See  Trial,  notice  of.) 
NOTICE  TO  PRODUCE  PAPERS.    (See  Evidence*) 
•  object  of,  578, 9. 
may  be  to  agent  or  attorney,  578. 
effect  of  579. 610. 
when  unnecessary,  579. 
NUISANCE, 

no  length  of  time  will  legalize,  160« 
OATH.    (See  Eviiknce.-'-Jurtf.) 

of  party  to  obtain  a  wairant,  31. 
on  examination  requisite,  77. 
form  of  on  examination,  77. 
form  of  to  triers  of  challenge,  549. 
form  of  on  trial,  616. 
usual  form,  616. 

may  be  various  according  to  religion*  and  why,  616. 
Jews  may  be  sworn  on  Old  Testament,  616. 
Mahometans  on  Alcoran,  617. 

Gentoos  accoiding  to  the  superstition  of  their  faith,  617. 
Scotch  covenantor  according  to  custom  of  his  sect,  617. 
party  objecting  to  kiss  the  book  by  holding  up  hand,  617. 
foirn  of  bailiff's  to  keep  juiy,  632. 
OLD  BAILEY, 

commission  of  Oyer  and  Terminer  for  London  at,  144. 
commission  of  gaol  delivery  to  deliver  Newgate,  144. 
OUTLAWRY.    (See  JProcee$.) 
no  bail  in,  95. 

coDsequencte  of.    (See  Procenjo  OitUmn/.) 
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how  may  be  reyersedor  avoided.  367. 

in  treason  by  surrender  of  party  within  a  year*  36T. 
on  plea  or  writ  of  indentitate  nominis,  368. 
when  the  defect  is  in  process  b^  writ  of  error,  368. 
any  one  as  amicus  curis  may  inrorm  the  court  of  erTor«  36B. 
errors  may  be  either  technical^  or  in  fact,  368. 
errors  in  net,  368. 
errors  in  law,  369. 

how  to  obtain  writ  of  error,  369.    (See  Error,  Writ  of!) 
on  reversal  of  proceeding^  on,  369. 
on  indictment  found  by  jurors  disqualified  may  be  reTersed,  30T. 
judgment  of,  717.   -(See  Judgment,) 
reversal  of  by  plea,  744.     (See  Judgrment,  Reoeroal  of.) 

by  writ  of  error,  747.     (See  Judgmentf  Reveroal  of.) 
OYER  AND  TERMINER,  COMMISSION  OF.    (See  Mmxa.) 

power  of  to  issue  general  precept  for  jurors,  508.    (See  Jury, 
OYER  AND  TERMINER,  SPECIAL   COMMISSION  OF.      (See   SpedA 

CwtmotUm*) 
PANEL.     (See  Jury,  PeUt.) 

in  collateral  issues  ore  tenus  returnable,  instanter,  509. 
of  severing  by  iustices  of  |^1  delivery,  509. 
copy  of  allowed  at  Nisi  Pnus,  516. 
in  treason,  516. 

what  accuracy  requisite  in,  516. 
how  may  be  obtained  by  prosecutor,  516. 
how  marked  by  sheriff,  517. 
how  may  be  reformed,  551.    (See  /ury.  Petit.) 
PARDON  IN  GENERAL, 

prerogative  of  crown  to  grant,  762. 

now  power  of  granting  vested  only  in  crown,  762. 

for  what  offences  it  may  be  granted,  762. 

in  general  all,  and  on  what  ground,  762. 

formerly  thought  not  for  murder,  763. 

now  may  pardon  miurder,  763. 

not  for  praemunire,  in  sending  subject  to  foreign  prisoB,  wA 

why,'763. 
not  in  parliamentary  impeachment  till  it  is  over,  765. 
not  in  appeals,  and  why,  763. 
not  to  bar  rights  of  action,  764. 
not  to  discharge  reco^izance  to  keep  the  peace,  764. 
not  for  a  nuisance  whde  unabated,  764. 
only  for  crimes  already  committed,  764. 
said  crown  may  dispense  with  statute  in  particular  case,  76^ 
not  before  act  passed,  765. 
in  what  cases  it  will  be  granted,  765, 
when  as  a  matter  of  right,  765. 

defendant  convicted  of  excusable  homicide,  765. 
at  common  law,  765. 
on  statute  of  Gloucester,  765. 
no  discretion  as  to  granting,  765. 
iisues  as  matterof  course,  766. 
may  obtain  restitution  of  eoods  forfeited,  766. 
more  usually  now  to  acauit  him,  766. 
informers  promised  pardon  by  statute,  766L 
in  case  of  highway  robbery,  766. 
offences  as  to  coin,  766. 
burglary,  767. 
destroying  fish,  767. 
using  stamps  twice,  767. 
destroying  locks  on  rivers,  767. 
resistii^  custom  house  offioers,  79r. 
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running  foreign  goods,  767. 

receiving  stolen  goods,  original  felon  entitled  to,  7.68. 
forging  lotter]|r  tickets,  768. 
entitled  on  observing  conditions  of  act,  768. 
must  usually  be  out  of  prison,  768. 
informers  promised  pardon  by  proclamation,  768. 
aiQComplice  admitted  to  give  evidence,  768. 
has  no  absolute  right  to  pardon,  768. 
has  an  equitable  claim  to  purdoo,  769. 
will  be  bailed  to  enable  him  to  procure  pardon,  769. 
general  observations  as  to  paiuoning  accomplices,  769. 
when  as  a  matter  of  favour,  769. 

judge's  recommendation  always  attended  to,  770. 
general  observations  on  propriety  of«  769,  770. 
Eow  it  is  to  be  granted,  770. 
must  be  by  act  of  parliament,  or  great  seal,  770. 
privy  seal  will  not  suffice,  770. 
pardon  must  state  crime  truly,  770. 
«  general  pardon  of  *<  all  felonies"  will  not  apply  to  attainder, 

770. 
pardon  after  conviction  must  recite  the  record  of  conviction, 

770. 
pardon  after  indictment  need  not  recite  it,  771. 
m  particular  pardon  crime  must  be  named,  771. 
by  statute  in  rape,  murder,  and  treason,  771. 
how  offence  must  be  stated  in  murder,  771. 
general  pardon  of  all  felonies  does  not  include  piracy,  771. 
if  it  appear  to  be  obtained  by  frauds  void,  771. 
if  it  seems  from  recital  that  kin^  was  misinformed,  771. 
must  state  suggestion  on  which  it  was  granted,  771, 3. 
in  act  of  grace  no  individual  case  need  be  specified,  772. 

\vh(sn  petit  treason  pardoned,  and  mui^der  excepted,  party 
guilty  i)f  former  cannot  be  indicted  for   latter, 
772. 
felo  de  se  pardoned  as  a  felony,  though  murder  except- 
ed, 772. 
if  passed  aAer  stroke  pardoning  misdemeanors,  pardon 

manslauffhter  if  death  ensue,  772. 
not  murder,  772. 

what  pardon  cf,  <*  misprisions,  trespasses,  offences  and 
contempts'*  includes,  T7Z, 
xaxf  be  conditional,  773. 

often  on  condition  of  transportation,  TtZ.  \ 

if  condition  not  performed  offender  remitted  to  his  sen* 
tMce,  773. 
mode  of  pardoning  at  the  assizes  and  Old  Bailey,  773,  4. 
mode  of  granting  pardon  at  sessions,  774. 
petition  setting  forth  claim,  774. 
indorsed  by  chairman  of  court,  774. 
transmitted  to  home  secretary,  774. 
when  pardon  usually  sent,  7T5. 
mode  of  allowing,  77 S, 

it  mav  be  pleaded  in  bar,  77S.    (See  Pardon^  Plea  of.) 
may  be  offered  in  arrest  of  judgment,  775. 
may  be  offered  after  sentence,  775* 
power  of  judges  to  bind  over  party  on  allowing,  775, 
effect  of,  775, 

gives  defendant  a  new  character,  775, 
enables  to  sustain  action  if  called  a  felon,  775, 
when  restores  competence,  776, 
when  does  not  restore  competence,  776. 
will  pr«vent  forfeitures  which  Ijas  not  tsJcen  effect,  776. 
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cannot  restore  blood  corrupted  or  lands  forfeited*  776. 
enables  the  party  to  acquire  and  transmit  estate,  776. 
cases  of  children  bom  before  and  after  pardon,  776. 
superior  advantage  of  reversal  of  attainder,  776, 7. 
PARDON,  PLEA  OP, 

must  be  pleaded  nedally  in  general,  466. 

need  not  be  pleaded  specially  when  public  act  makea  do  ezoeptkD 

of  offence,  466. 
may  be  wben  defendant  is  within  intention  of  act»  466. 

murderer  pardoned*  though  death  after  time  specified  if  stroke 

before,  466. 
murderer  not  pardoned  in  such  ease  if  murder  excepted,  466. 
at  what  time  should  be  pleaded,  466. 

best  in  this  stage  of  proceeding's,  and  why,  466, 7. 
may  be  after  conviction,  466^  7. 
if  after  attainder  will  not  reverse  it,  467. 
how  it  should  be  pleaded,  467. 
in  general,  specially,  467. 

general  issue  often  made  sufficient,  by  act  of  pardon,  467. 
if  exceptions  of  persons  in  body  of  act  plea  should  negative 

them,  467. 
exception  in  distinct  proviso  need  not  be  negatived,  467. 
where  exception  is  only  of  offence  it  need  not  be  hegatived, 
467. 
where  a  single  person  excluded  exception  need  not  be  nega- 
tived, 468. 
pardon  must  be  shown  under  the  spvat  seal,  46S. 
sign  manual  wiU  not  suffice,  468. 
must  be  brought  into  court  sub  pede  sigili,  468. 
time  may  be  given  to  produce,  468. 
how  to  plead  a  pardon  for  manslaughter,  when  indicted  fer 

murder,  468. 
averments  of  identity,  when  requisite,  468. 
when  time  to  plead  more  effectually  will  be  given,  468. 
defendant  may  be  allowed  counsel  to  frame,  469. 
on  cause  shown,  defendant  may  plead  in  forml  pauperis,  469. 
does  not  conclude  over  to  felony,  469. 
concluding  praver,  469. 
in  felony,  pleaded  kneeling,  469. 
in  inferior  offence  may  be  pleaded  by  attorney,  469. 
gloves,  i.  e.  four  guineas,  given  to  each  of  the  judges^  on 

allowing,  469. 
judgment  of  dischatge  on,  469. 

party  set^it  liberty  by  may  be  compelled  to  find  sureties,  469. 
judgment  against  defendant  in  felony,  is  respondeas  ouster, 
470. 
in  misdemeanor,  final,  470. 
how  to  take  benefit  of  pardon  at  Old  Bailey  and  asttzes,  470. 
PARLIAMENT,  MEMBERS  OF, 

have  no  privilege  from  arrest  in  treason,  felony,  and  breach  of  peace, 

12. 
no  privilege  in  seditious  libel,  12. 
resolution  of  th  at  general  warrants  are  illegal,  66. 
PATROLES, 

may  arrest  offenders,  16. 
PEACE  OFFICERS.    (Se^  CoruiabJe,  Watchman^  Bai&Jf,  Headbwmigh,  UcJ) 
PEACE,  SESSIONS  OF.     {^^^  Sessumt  of  the  Peace:) 
PEACE,  COMMISSION  OF.    {See  Seuim9  of  the  Peace.) 
PEACE,  JUSTICES  OF.    (See  Ju^et  of  the  Peace,) 
PEERS, 

have  no  exemption  from  arrest  in  treason,  felony,  and  actua^l  bxt^c^ 
of  peace,  12. 
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cannot  give  evidence  on  ezamlnatioQ  on  their  honour,  78. 

may  be  bail,  100. 

when  liable  to  process  of  outlawry,  348. 

have  no  light  to  sit  covered  in  court  when  tried  for  misdemeanor,  531 . 

discharged  without  punishment  on  clergy  for  first  offence,  675. 
PEINE  FORTE  ET  DURE.    (See  Mute,  ttandmg,) 

what  it  was,  426. 

when  pronounced,  426. 

how  introduced,  427. 

how  abolished,  428. 
PENAL  STATUTE, 

indictments  under,  limitation  of,  161. 
PENITENTIARY  HOUSE, 

regulations  of,  806. 
PERJURY, 

when  judge  may  direct  prosecution  of,  by  any  one,  5. 

party  may  be  arrested  for  before  indictment,  13. 

not  usual  to  arrest  for  before  indictment,  13. 

justices  in  session  will  issue  warrant  for,  14. 

no  arrest  for  without  warrant,  15. 

at  common  law  cannot  be  tried  at  sessions,  139. 

on  statute  may  be  tried  at  sessions,  140. 
PETIT  TREASON, 

examination  no  evidence  of,  81. 
examination  may  convict  of  murder  on  trial  of,  81. 
how  clergy  taken  away  from,  677. 
judgment  in,  703. 

forfeiture  in,  729.     (See  Forfeiture.) 
PILLORY,  PUNISHMENT  OF, 
whence  derived,  797. 
tumbrel  what,  797. 
antiquity  of,  797. 

prosecutor  defrays  charges  of,  though  not  bound,  797. 
most  ignominious  of  all  punishments,  797. 
time  of  left  to  sheriff,  797. 
directed  by  a  rule  leaving  day  in  blank,  797. 
court  will  make  rule  to  defer  in  case  of  illness,  797. 
how  sheriff  must  execute,  797. 
i^ieriff  punishable  if  he  execute  it  improperly,  797. 
arguments  against  policy  of,  797. 
caution  of  Lord  Cokc  as  to  inflicting,  7lS. 
for  what  offences  proper,  713, 4, 5. 
PLANTATIONS, 

offences  committed  in  may  be  tried  under  a  special  commission,  151 
PLEAS, 

general  outline  of,  434. 
general  qualities  of,  434. 
number  of,  434. 

only  one,  434. 

provision  as  to  pleading  double  does  not*  extend  to  criminal 
proceedings,  435. 

in  cases  of  felony  may  plead  over  after  plea  in  abatement,  435. 

in  misdemeanors  no  .second  plea,  435. 

court  may  allow  io  their  discretion,  435. 
time  of  putting  in,  435. 

in  abatement  or  bar  at  arraignment  before  not  guilty,  435. 
manner  of  puttii^  in,  436. 

in  felony  in  person,  436. 

in  misdemeanor  by  attorney,  436. 

pardon  in  misdemeanors  need  not  be  pleaded  kneeling,  436. 

affidavit  must  be  annexed  to  dilatory  plea,  436. 
amendments  of,  436. 
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legal  at  common  U«r,  436. 
may  be  before  entry  on  roll,  436. 
withdrawing  and  pleading  afresb^  436. 
cannot  be  as  matter  of  right,  436. 
plea  of  not  guilty  may  be  withdrawn  to  confess,  436* 
^  as  matter  offajour  to  object  to  jurisdiction,  436. 

juror  withdrawn  to  alter  plea,  437. . 
leave  to  withdraw  plea  and  enter  demurrer^  437. 
leave  to  withdraw  demurrer,  437. 
entering,  457. 

by  prosecutor  for  defendant  when,  437. 
fee  for  2».  437. 
to  the  jurisdiction,  437.    (See  JurUdietionf  Pleat  to.) 
demurrers,  439.     (See  Demurrer.) 
declinatory  pleas,  444. 

sanctuary  and  Mljuration,  444.    (See  SancHtary.) 
benefit  of  clergy,  445.    (See  Clergy^  benefit  of.) 
pleas  in  abatement,  445     (See  Maiement  Plea  of.) 
pleas  in  bar,  451. 

autrefois  acquit,  452.    (See  AtOrefoh  Acquit.) 
autrefois  convict,  452.    (See  ^irefoit  Convict.) 
autrefois  attaint,  464.    (See  Autrefois  Attaint. ) 
pardon,  466.    (See  Pardon^  Plea  of.) 
general  issue.    (See  General  lime.) 
special  pleas,  472.    (See  Special  Pleat.) 
PRJBMUNIRE, 

judgment  in,  705. 
PREGNANCY, 

ground  for  staying  execution,  759.    (See  Heprieve.) 
PRESENTMENT, 

of  a  grand  jur^S  163. 

*     merely  instructions  for  indictment,  163. 
when  called  ah  inquisition,  163. 
of  justices  of  peace,  166. 

under  hiehway  act,  166. 
traverseable  by  defendants,  167. 
must  conclude  contraiy  to  the  form  of  the  statute,  167. 
must  describe  the  road  accurately,  167. 
has  all  the  force  of  indictment,  167. 
PRINCIPALS  IN  CRIME, 

who  are,  and  in  what  degree,  256. 
in  firtt  degree^  the  actual  agent,  256. 
in  tecond  degree^  who  are,  256. 

formerly  regarded  as  accessaries  at  the  fact,  256. 
could  not  formerly  be  tried  till  principal  convicted,  256. 
now  the  crime  is  constructively  committed  by  all  who  aie 

present  consenting,  256. 
presence  necessary  to  constitute  uders  and  abettors  prindpab 
in  second  degree,  256. 
need  not  be  within  sight  or  hearing,  256. 
when  rioting  in  the  same  house  with  afiFrayei3  and  death 
occurs,  criminal,  256. 
cases  in  which  party  absent  is  principal,  257. 
where  a  man  lays  poison,  257. 
where  poison  is  administered  by  the  hands  of  aa  imio- 

cent  person,  257.  / 

when  a  pit-fall  is  laid,  a  wild  bieaat  turned  loose,  or  inno- 
cent agent  employed,  257. 
if  party  incites  a  guilty  agent  to  a  crime  he  is  only  acces- 
sary before,  257. 
what  is  an  aiding,  assisting,  or  abetting  necessary  to  ptincipais 
in  second  degree,  258. 
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metre  looker  on  not  thus  gfuilty,  258. 

when  several  come  with  b«d  intent  all  are  guilty,  258 . 

when  one  present  desires  another  to  commit  a  crime 

both  are  guilty,  258. 
if  several  are  engaged  in  crime  and  death  ensues  all 
are  murderers,  258. 
what  participation  necessary  in  felonious  intent,  258. 

ir  master  assaults  maliciously  and  servant  ignorant  of 

malice  assists  him  he  is  not  thus  g^ilcy,  258. 
case  of  constables  being  killed  interfering  in  affray, 

258. 
killing,  to  make  all  murdererb,  must  be  in  pursuance 
ofillegalact,  259. 
punishment  of  principals  in  first  and  second  degree  similar,  259. 
this  both  at  common  lav  and  by  statutes,  259. 
exceptions  where  the  act  is  necessarily  individual,  259. 
in  privately  stealing,  felony  only  in  the  hand  who  took,  259. 
on  the  statute  of  stabbing  only  the  party  who  stabs  is  de- 
prived of  clergy,  2j9. 
distinction  relating  to  priority  of  trial  between  principals  in 
second  degree  and  accessaries,  259. 
how  principals  in  first  and  second  degree  may  be   indicted,  259. 
(See  Indictment.) 
PRISON, 

to  what  defendant  must  be  sent.     (See  Commitment.) 
expense  of  conveyance  to.    (See  Costa. ) 
regulations  of,  800.     (See  Jmpmontnent.) 
PRISON  BREAKING, 

justices  cannot  bail  for,  95. 
PRIVY  COUNCIL, 

may  commit  for  state  offences,  107. 
PROCESS.     (See  Warrant,  Writs.) 
IngenertUy  337. 

necessary  to  bring  defendant  into  court  to  be  tried,  o37, 
no  man  can  be  tried  for  felony  in  his  absence,  Z37* 
why  so  called,  338. 
what  it  means,  338. 

to  whom  and  how  power  to  issue  it  given,  338. 
commissioners  of  Oyer  and  Terminer,  338. 
justices  of  the  peace,  338. 
all  persons  havmg  power  to  try  offenders,  338. 
said  that  capias  cannot  issu6  under  commission  of  gaol 
delivery,  338. 
only  necessary  when  defendant  is  absent,  338. 
if  he  be  already  in  custody,  he  may  be  charged  with  indict- 
ment, 338. 
if  he  voluntarily  surrender,  court  may  either  detain  him  or 

issue  process,  338, 
all  process  from    he  king's  courts  should  be  in  the  king's 

name,  339. 
process  from  IL  B.  should  be  dated  by  C.  J-  or  in  vacancy,  by 
senior  judge,  339. 
Summary  Procen. 

in  general,  first  step  is  a  writ  of  capias,  339. 

all  courts,  havmg  power  to  try,  may  issue  capias,  339. 

bench  warrant  independent  ot  statutes,  o39. 

certificate  granted  by  clerk  of  assize  preparatory  to  bench 

warrant,  339. 
bench  warrant  as  directed  by  statutes,  339.    . 
warrants  to  take  parties  escaping  from  one  part  oi  kingdom 

into  anotlier,  341. 
process  to  take  party  within  »  city  or  town  corporate*  341. 

VOL.  I*  n 
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practice  as  to  issuing  bench  warrants,  343. 

when  parties  not  under  recognizance,   prosecutor  maj 

obtain  during  sessions  or  asuzes,  342. 
when  parties  under  recognizance  cannot  be  had  during 
session,  343. 
prosecutor  may  bespeak  a  bench  warrant   for  the 

close,  342. 
if  assizes  or  sessions  are  over,  and  no  bench  warrant 
bespoke,  justice's  warrant  may  be  obtainnd, 
342. 
must  be  grounded  on  certiBcate  of  indictment  found,  343. 
^  warrant  of  judge,  how  directed,  342. 

extends  over  all  England,  342. 
justice's  warrant  local,  342. 
meaning  of  "  next  sessions"  in  the  warrant,  345. 
arrest  under,  343. 

may  be  on  Sunday  in  treason*  felony,  and  breach  of 
«  peace,  343. 

general  rules  as  to  arrest  in  other  cases  apply,  343.    (See 

•irreff.) 
if  defendant  flies  from  county  before  arrest,  ptxKeedmgs 

should  be  removed  to  K.  B.  343. 
af^er  arrest,  defendant  must  continue  in  custody  though 
certiorari  issue,  343. 
bail  on  process,  343. 

rules  as  to  bail  in  geneftl  applie«ble,  343.    (See  SaiL) 
order  made  at  foot  of  wazvant  that  there  shall  be  d4  or  48 

hours*  notice  of  bail,  244. 
34  hours*  notice  of  bail  on  SO  Qeo.  Ih  c.  34, 244. 
in  general  magistrate  may  require  34  hours'  noCiee  to  ia- 

quire  sufficiency  of  bail,  344. 
intention  of  notice,  344. 
in  trifling  misdemeanors,  defendant  at  lai^  in  the  i»- 

terim,  245. 
justice  of  peace  may  take  bail,  248. 
if  judge  or  justice  refuse  to  bail,  party  may  be  remorcd 

into  K.  B.  345. 
recognizance,  and  not  bond,  taken,  345. 
on  removal  of  proceedings  by  prosecutor,  bail  are  dis- 
charged, 345. 
provision^  as  to  bail  in  K.  B.  346. 
supersedeas  to  process,  346. 
mode  of  obtaining,  346. 
eflectof,346. 
commitment  on  process,  346. 
jPrvoeft  to  Outlawry, 

great  exactness  requisite  in,  347. 
when  it  may  be  issued,  347. 

in  felony,  treason,  mayhem,  &e.  347. 
in  criminal  informations  for  misdemeanors,  347. 
seems  to  be  sustainable  for  any  crime,  348. 
against  whom  it  may  be  issued,  348. 

peer  not  liable  to,  except  in  treason,  felony,  and  breaeh 

of  peace,  348. 
peer  liable  to  for  treason,  felony,  or  violent  injuries  348, 
infant  above  fourteen  mav  be  outlawed,  348. 
women  said  to  be  waived,  not  outlawed,  348. 
what  courts  may  issue,  348. 
courts  at  Westminster,  348. 
K.  B.  either  on  original  indictment,  or  one  lemoved  by 

certiorari,  3&. 
justices  of  Oyer  and  Termineri  348. 
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justices  of  peace,  348. 

said  cannot  issue  capias  utlagatum,  348. 
into  what  counties  it  extends,  349. 

K.  B.  may  issue  into  any  part  of  England,  and  how,  349. 
justices  asagned  to  hear  and  determine  may  issue  into 

any  county,  349. 
doubt  as  to  power  of  justices  of  peace  to  issue  into  any 

county,  349. 
at  conmion  law,  process  issued  into  county  only  where 
venue  laid,  349. 
inconvenience  resulting  from  this  practice,  349. 
obviated  by  6  Heti.  6.  c.  1.  as  to  K.  B-  349. 
obviated  by  8  Hen.  6.  c.  10.  as  to  other  courts,  349. 
distinct  provision  as  to  Chester,  349. 
obviatea  bjjr  10  Hen.  6.  c.  6.  as  to  indictments  by 

certiorari,  350. 
construction  and  meaning  of  these  statutes,  350. 
why  better  to  avoid  two  writs  by  naming  defendant 
as  of  the  place  where  the  crime  occurred,  350. 
various  stag^es  of,  350. 

in  misdemeanors,  350. 

venire  facias  ad  respondendum,  351. 
vhen  made  returnable,  351. 
proper  proceas  against  parish  for  not  repairing,  351. 
distringas  and  alias,  351. 
capias,  351. 

thfee  successive  writs  of  in  misdemeanors,  351. 
in  outlawry,  after  judgment,  one  writ  sufficient,  352. 
one  sufficient  in  treason  or  felony,  though  usual  t^ 

issue  three,  352. 
if  with  a  non  omittas,  352. 
sheriffs  may  enter  any  liberty  to  execute,  352. 
must  be  in  the  king's  name,  and  with  the  seal,  352. 
must  be  tested  by  chief  of  the  court  whence  it  issues, 

alias,  352. 

issues  on  return  of  non  est  inventus,  352. 
^     directed  by  25  Edw.  3.  when  at  sessions,  352. 
25  Edw.  3.  does  not  apply  to  superior  courtu^ 

352. 
usual  in  cases  not  affected  by  act,  but  differs  in 
I  form,  352. 

pluries,  352. 
e^gent,  writ  of,  353. 
^  when  may  be  issued,  353. 

must  be  directed  to  sheriff  of  county  where  offence  is 

laid,  353. 
form  and  purport  of,  353. 

ought  to  be  at  once  against  accessary  and  principal,  353. 
on  this  defenduit  called  at  five  successive  county  courts, 

353. 
if  any  irregularity,  exigi  facias  de  novo  must  be  issued, 

353. 
adlocAtur  esgent,  when  not  five  courts  before  return,  353. 
I  during  the  process,  how  defendant  may  avoid  outlawry, 

354. 
writ  of  proclamation,  354. 
required  by  31  Eliz.  c  3.  in  civil  cases,  354. 
" '  required  and  regulated  by  4  and  5  W.  and  M.  c.  32.  t.  4, 

354. 
not  needed  in  outlawries  after  judgment,  354^  5. 
how  most  follow  directions  of  the  act,  3S5, 
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purport  of,  355. 

when  secoad  writ  of  prodamatioa  issued,  355. 
judgment  of  outlawiy^  or  wsiver,  356. 
given  by  the  coroners,  356. 
duty  of  sheriff  to  take  or  ombiw  defendant,  356. 
subscription  of  coroner's  name  to^  356. 
when  complete  sheriff  returns  the  whole,  356. 
practice  on  removal  by  certioiariy  356. 
fom  of  returns  to  capias  exigent  and  irffoclanation,  356. 
no  precise  words  requisite^  356. 
must  be  certain,  356. 

mode  when  there  has  been  a  change  of  sheriffs,  357. 
in  return  to  exigent,  what  certainty  requlrite  as  to  place, 

3S7. 
reference  to  place  named  before,  as  "  lame  ^toop," 

sufficient  in,  3S7. 
certainty  as  to  time  requisite  in,  358. 
I  subscription  of  coroners'  names  to,  358. 

where  two  sheriffs  the  singular  '*  my,"  proper,  358. 
name  and  ofHce  of  sheriff  must  be  subaeribed  to,  358. 
I  statement  of  defendant's  non-appearance  reqiDflite, 

I  358. 

in  return  to  writ  of  proclamation,  mode  of  pracdamadoa 
I  shown,  358. 

if  a  proclamation  be  unneceasaiUy  stated,  it  wiB  ast 

prejudice,  358. 
default  of  defencknt  need  not  be  alleged  Id,  359. 
record  of  proceedings,  359. 
a  mere  summary,  359. 
great  accuracy  in  drawing  judgments,  359. 
!  what  record  states,  359. 

I  statement  of  capias,  360. 

I  statement  of  exigent,  360. 

aense  of  '*  whereupon"  in  connecting  parta  of  record,360. 
not  necessary  to  state  that  exigent  was  sealed,  360. 
I  how  the  year  of  the  King  must  be  repeated,  360. 

where  each  exaction  must  appear  to  have  been  made^ 

360, 1. 
statement  where  one  sheriff  delivered  proceedings  to 

successor.  361. 
delivery  of  proclamation  tliree  months  before  return  need 

not  be  expressly  stated,  361. 
statement  of  proclamation  on  record,  36L 
statement  of  names  of  coroners  in  London  and  elsewhere. 
'  361. 

'    in  cases  of  felony  and  treason,  3^ 

proceedings  more  expeditious  362. 
capias  in  first  instance,  362. 
"     retumofsheriffnon  est  inventus,  362. 
on  return  of  sheriff  exigent  may  issue,  362. 
!  present  practice  befoi-e  judgment  to  issue,  alias  and  pk* 

ries  capias,  362. 
^  •  when  more  than  one  capias  requisite,  362. 

!  against   accessaries,  and  how    to   proceed  agaiiot 

I  ,  them,  362^  3. 

persons  indicted  at  sessions,  363. 

proceedings  against,  directed  by  25Edw.  m  st 
sc.  14,  36  5. 
when  defendant  resides  in  one  county,  and  Tcoue  ia 
another,  363. 
other  proceedings,  same  as  in  felonies,  364 
all  procesa  to  outlawiy  must  be  very  aQcunte*  364. 


UTDBX.  CI 

PROCftSS— fcwitomitfJJ 

any  objection  greatly  favoured,  364. 
objection  cured  when  party  appears  and  pleads,  364. 
eifect  of  miscontinuance,  364. 
effect  of  discontinuance,  364. 
how  process  may  be  avoided  by  putting  in  hail,  364. 
outlawiy,  consequences  and  punishment  of,  '165. 
•  in  capital  cases  amounts  to  conviction,  365. 
if  party  be  taken  execution  may  be  instantly  awarded,  365. 
/    attainder  and  forfeiture  follow,  365. 

outlaw  not  subject  to  severer  punishment  than  pn  con- 
viction, 365. 
idea  of  caput  lupinum  exploded,  366. 
any  one  may  arrest  an  outlaw,  366. 
in  misdemeanors  does  not  operate  as  a  conviction,  366. 
is  punished  an  a  contempt,  366. 
subject  to  forfeiture  and  imprisonment,  366. 
like  outlawry  on  civil  process,  366. 
outlaw  incapable  of  suing  or  being  a  juror,  366. 
outlaw  may  be  a  witness,  366. 
may  make  a  will,  366. 

outlawry  may  be  reversed  by  executors^  366i. 
outlaw  may  sit  in  the  House  of  Commons,  366. 
outlaw  cannot  become  an  auditor  to  take  accounts,  366. 
canot  execute  an  oiRce  in  corporation,  36r. 
cannot  redeem  goods  pawned  before  outlawiy,  367. 
Proccat  after  Outlawry,  ^67. 
Capias  utiagatum,  367. 

awarded  to  take  outlaw  into  custody,  367. 
granted  on  certificate  of  clerk  of  peace,  367. 
defendant  if  in  court  may  be  taken  without,  367. 
more  usual  to  issue,  367. 
issued  and  filed  in  Crown  Office,  367. 
doors  may  be  broken  on,  367.  [367- 

outlaw  cannot  be  bailed  on  without  prosecutor's  consent, 
h9W  outlawry  may  be  reversed  or  avoided,  367.  (See  Ouilaxory. ) 
to  timmmi  Petit  Jury,  506.     (See  Jury,  Petit.) 
after  verdict,  to  bring  in  defendant  to  receive  sentence,  664. 
PROCLAMA'nON, 

of  oyez  before  trial,  553. 

need  not  appear  on  record,  553. 
PROCLAMATION,  WRIT  OF,  354l    (See  Proceu  to  Outlavry.) 
PROFESSIONAL  CONFIDENCE, 

when  it  prevents  evidence  from  being  given,  605.    (See  Evi<lence.) 
PROVISO, 

when  process  may  be  awarded  with,  510.    (See  Jurtft  Petit.) 
POLICE  OFFICES.  LONDON. 

practice  of,  in  issuing  warrants,  43. 
practice  of,  as  to  time  of  examination,  73. 
practice  of  taking  examination  in  a  book  at  Bow  Street,  80. 
practice  of  committing  accomplice  admitted  to  give  evidence,  83. 
practice  to  direct  commitment  to  gaoler  only,  110. 
form  of  commitment  by,  115. 
POLL'S,  CHALLENGE  TO.     (See  Jury,  PeHt.) 
PRETENCES,  FALSE.    (See  FaUe  Pretencet. ) 
PRIVATE  PERSON, 

when  may,  or  ought  to  arrest    (See  ^rest») 
PROSECUTION, 

criminal  object  of,  1.     (See  Prosecutor.) 

by  whom  to  be  instituted,  1.     (See  Proeecutor.^ 

carried  on  in  the  name  of  the  crown,  1. 

obligations  to  commence,  3. 

expense  of>  how  defrayed,  8. 


cii  IVDU* 

PB08BCUTI0N— fco»W<nuerf.  J 

malicious,  how  punisheo,  10. 
modes  of,  161 

enumerated,  161. 

indictment,  162.    (Sec  Indictment.) 

presentment  of  grand  jury,  163.    (See  ^reaentmau.^ 

coroner's  inaue2, 164.     {Ste  Coroner,) 

yerdict  of  a  jury  in  civil  cause.     (See  Verdietf  dviL') 

information.    (See  iTtfitrmatien.) 

presentment  cf  justices.     (See  Preoentment.) 
PB08ECUTOR,  1. 
who  may  be,  1. 

every  man  in  general  entitled  to  become,  1. 
not  usual  for  any,  except  the  party  injured,  to  be,  1. 
when  person  anording  opportunity  to  commit  the  offence  may  be 
a  party,  not  a  creditor,  may  be  against  bankrupt  for  not  Muvendsr^ 

ing,  2. 
Attorney  General  may  be  by  information,  2. 
if  prosecutor  die  the  prosecution  does  not  abAte,  2. 
who  are  disqualified  from  becomii^,  2. 
obligations  to  become,  3. 

moral  obligations  to  become,  3. 

legal  obligations  to  become,  3. 
when  guilty  of  misprision  in  not  becoming,  S. 
when  illegal  for  the  prosecutor  to  compromise,  4. 
when  he  may  be  bound  to  prosecute,  4. 
justice  of  the  peace  compelled  to  become  against  higfawajrs,  4. 
constables  when  compelled  to  become  against  disorderly  houaes,  5. 
clerk  of  the  peace  compelled  to  become  against  plunderers  of  wrecks, 

5. 
judge  may  order  any  person  to  become  for  perjury  before  faim,  5. 
inducements  to  become,  5. 
when  to  become  is  his  only  course,  5. 
when  to  become  is  preferable,  6. 
from  the  rank  of  the  par^,  6. 
from  defect  of  evidence,  6.  i. 

prosecutor  may  be  a  witness,  6. 
must  give  up  civil  remedy  when  he  applies  for  information,  6. 
need  not  give  ujl  his  civil  remedy  when  by  indictment,  6. 
when  he  may  be  stopped  by  nolle  prosequi,  6. 
should  not  commence  action  till  indictment  determined,  T. 
rewards  and  immunities  he  will  receive,  7. 
he  may  have  restitution  of  stolen  goods,  7» 
at  common  law  only  on  appeal,  T. 
by  statute  on  indictment,  7. 
he  may  have  them  though  sold  in  market  overt,  T. 
when  he  may  be  remunerated  by  defendant  speaking  with  him,  7. 
may  have  a  third  of  the  fine  in  K.  B.  8. 

may  receive  satisfaction  from  defendant  on  mitigation  of  fine,  8. 
reward  to  him  to  be  considered  afterwards^  9.    (See  Bewardt^) 
when  he  must  bear  the  costs,  9.    (See  CoUi.) 
protection,  liability  of  prosecutor,  9. 

his  proceedini^  must  be  both  malicious  and  unfounded,  10. 

in  felony  no  action  can  be  supported  against  him  without  rtootd 
of  acquittal,  10. 

wh^n  his  oath  in  support  of  the  cl^arge  is  evidence  for  him  10. 

no  new  trial  after  verdict  in  his  dischaige,  10. 

when  he  maybe  indicted  for  conspiracy,  10. 
PUNISHMENTS. 

of  death,  779.    (See  Death,  piamkment  ^) 
of  transportation,  789.    ( See  Trantpwtatien* ) 
of  whipping,  796.    (See  Whipping,) 
of  pillory,  797.    (Sec  iVflbry.) 
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of  imprisonment,  799.    (See  hnpriwnmeni.) 
of  fine,  808.     (See -Fine.) 
coUateral,  811. 

aUorney  convicted  of  clergyable  felony,  may  be  struck  off  the 

rolls,  811. 
attorney  practising  after  conviction  of  infamous  crime  may  be 

transported,  811. 
clergyman  allowed  clergy  may  be  degraded  in  spiritual  court, 

811. 
member  of  parliament  convicted  of  infamous  crimes  may  be 

expelled,  811. 
knigfat  of  Bath  may  be  degraded,  811. 
BUTTING  OFF  TRIAL.     (See  TriaT) 
QUAKERS, 

cannot  g^ve  evidence  in  criminal  proceedings,  3, 592.  (See  Etndence.) 
may  direct  others  to  prosecute,  3. 
their  affirmation  no  ground  to  issue  a  warrant,  34. 
affirmation  cannot  be  received  on  examination,  77. 
I^neral  discussion  when  affirmation  may  be  received  and  reasons,  593 . 
(See  Evidence.) 
QUALIFICATION, 

of  grand  jurors.    (See  Jury,  Grand.) 
of  petit  jurors.     {Ste  Jurjf,  Petit.) 
QUASHING  INDICTMENT.     (See  Indictment.) 
QUASHING  CAPTION.    (See  Caption.) 
BAPE, 

excluded  from  Clergy,  683. 

RECOGNIZANCE, 

to  prosecute  should  be  taken  after  examination,  89. 
party  refusing  may  be  committed,  90. 
what  is  the  nature  of,  90. 
need  not  be  signed  by  the  party  bound,  90. 
aroatter  of  record,  90.  [QQ, 

for  extra  costs  when  the  prosecutor  tries  in  adjoining  county  at  lai|re^ 
to  give  evidence,  90. 

infants  and  married  women  must  procure  others  to  be  bound 

for  them,  91. 
party  refusing  may  be  committed,  91. 
married  woman  may  be  committed,  91. 
expenses  how  defrayed,  91. 
recognizances  and  examinations  to  be  certified,  91. 
estreating  recognizances,  92. 
when  party  is  excused  under  4  Geo.  3.  c.  10,  92. 
when  prosecutor  does  not  try  in  county  at  large  under  38  C»eo.  3 

c.  52,  92. 
of  bail.    {See  Bail.) 

to  indict  in  Westminster  fulfilled  by  indicting  in  Middlesex,  13/. 
for  costs  on  certiorari.     (See  Certiorari.) 
RECORD  OF  JUDGMENT.     (Set  Judgm^a.) 

when  defendant  entitled  to,  and  how  to  obtain,  i59, 837. 
REFERENCE  TO  MASTER.     {See  Judgment,  proceeding*  preparatory  to,) 
sometimes  by  recommendation  of  court  to  avoid  sentence,  693. 
course  of  proceedings  on,  694. 
RELEASE, 

effect  of  in  restoring  competence  to  witness  in  foi^ry,  599.    (^ee 
Evidence.) 
REMANET, 

when  prosecution  made  a,  498. 
defendant  not  liable  to  costs  on,  498. 
REPLICATIONS.    (See  Fiea,  Autrefoie  Acfuit,  ^c,  and  SpedaiPleaeA 
REPLY  ON  TRIAL, 

when  allowed,  677-    (See  7Vi«/.) 
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KEPRIEVE, 

derivation  of,  7S*t, 

ex  mandatio  regis,  757. 

from  mere  pleasure  of  the  crown,  758. 
how  signified,  758. 
how  carried  into  effect,  758. 
ex  arbitrio  judicis,  758. 
right  to  grant,  758. 
exists  in  high  treason,  758. 
when  it  is  usual  to  grant,  758. 
sometimes  before  judgment,  758. 
sometimes  on  condition  of  transportation,  759. 
may  be  granted  for  a  time,  or  taken  awaj,  759. 
ex  necessitate  legis,  759. 

on  ground  of  pregnancy,  759. 
where  law  as  to  deriyed,  759. 
woman  must  be  quick  with  child  to  claim,  759. 
no  plea  at  trial,  759. 
no  {ground  to  arrest  judgment,  759. 
how  to  be  uiiged,  759. 
how  to  be  tried,  759. 

respite  on  should  be  till  next  sessions,  and  why,  760. 
no  respite  of  right  on  second  pregnancy,  760, 1. 
'  ong^und  of  insanity,  761. 

no  lunatic  to  be  executed,  and  why,  761. 
how  may  be  inquired  of,  761. 
how  lunatic  may  be  afterwards  confined,  762. 
REPUGNANCE.     (See  Indicfmieni.) 
RESCUE, 

what  is  a,  62. 

how  far  the  party  must  know  the  prisoner  to  be  in  custody,  63. 
offence  of  what  degree,  62. 
how  punishable,  62. 
%  fresh  warrant  may  issue  after,  62. 
an  escape  warrant  may  be  obtained  from  C.  J.  63. 
judgment  for,  707. 
RESISTANCE  TO  PROCESS, 
legal  when  defective,  60. 
when  third  persons  may  interfere,  61. 
when  all  interferences  is  illegal,  61. 
ofHcers  may  imprison  a  third  person  opposing  them,  61. 
RESTITUTION  OF  STOLEN  GOODS, 

at  common  law  only  on  appeal,  7, 817. 

given  on  indictment  by  21  Hen.  8.  c.  11.  s.7,  817, 8. 

when  may  be,  817. 

not  if  party  has  neglected  his  duty  to  public,  818. 

will  be,  though  offender  were  not  taken  on  fresh  suit,  818. 

will  be  of  property  taken  from  servant,  818.  [818. 

will  be,  though  party  robbed  die,  and  his  executors  prosecute, 

none  where  goods  taken  by  mere  fraud,  819. 

how,  if  felon  waive  the  goods  in  flight,  819. 

if  sold,  will  be  of  produce  of  them  m  money,  819. 

will  be,  though  sold  in  market  overt,  7, 819. 

rule  does  not  extend  to  affect  intermediate  possessors,  820. 
can  be  only  of  things  named  in  indictment,  820. 
how  to  be  recovered,  820. 

formerly  by  writ  of  restitution,  820. 

now  verbally  by  judges,  820.  [830. 

prosecutor  may  take  them  if  he  finds  them  af^er  conviction, 
if  party  be  pardoned  or  acquitted,  owner  may  support  »ction, 
owner  cannot  take  goods  before  conviction,  821.  [83). 

except  hordes  on  payiag  for  them,  821. 
if  restitution  improper,  restitution  to  be  awarded,  821 . 
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RETURN  TO  WRITS,  &c.    (Sec  Procen.) 
REVENGE, 

ought  not  to  influence  prosecutor,  3. 
not  the  object  of  criminal  prosecutions,  3. 
REVERSAL.  OF  ATTAINDER.    (See  Attainder,  Bevenal  of.) 
REVERSAL  OF  JUDGMENT.    (See  Juilgmen$f  Revenal  of,) 
REWARDS.    (See /mmiim<ietO 

inducements  to  prosecute,  7. 
enumeration  of  in 
coining,  821. 
highway  robbeiy,  822. 
burglary,  822. 

assisting  others  to  stolen  goods,  822 
Btei^ng  sheep  and  cattle,  822. 
returning  from  transportation,  822. 
resistance  to  custom  officers,  823. 
offences  on  black  act,  823. 
how  to  obtain,  824. 
RIOT, 

riding  in  a  body  to  quell,  lawful,  18. 
ROBBERY, 

cannot  exist  with  consent  ofparty  grieved,  2. 
how  excluded  from  clergy,  6/9. 
RULE  FOR  JUDGMENT, 

in  K.  B.  652.    (See  Ju4gment,) 
RULES  TO  PLEAD, 

none  in  capital  cases,  432. 
in  misdemeanors  in  K.  B.  what,' 432. 
two  four  day  rules,  432. 
« one  four  day  rule  to  join  in  demurrer,  432. 
defendant  has  four  days  to  plead  on  respondeas  ouster,  432. 
practice  of  crown  office  as  to,  433. 
motion  for,  433. 

judgment  aigned  by  default  at  expiration  of,  433. 
will  not  be  set  aside  on  any  terms,  433. 
rules  to  plead  guilty  on  connection  of  other  defendants^  when,  433. 
SACRILEGE, 

excluded  from  cleigy,  683. 
SANCTUARY, 

privilege  of,  abolished,  16. 
plea  o^  444. 
SATISFACTION, 

entry  of  when  King  remits  a  fine,  811. 

made  on  record  by  Attorney  General,  813. 
in  the  county  by  clerk  of  assize  on  Attorney  General's  war- 
rant,  814. 
SCHEDULE.     (See  CaptUn.) 

returned  with  proceedings  on  certiorari,  327. 
caption  extracted  from  it,  327. 

must  diow  the  names  of  the  jurors  who  found  the  mdictment,  333. 
SCILICET,  226.    (See  Indictment.) 
SCOTCH  COVENANTOR, 

may  be  sworn  after  the  manner  of  his  sect,  591. 
SEA 

'  trial  of  felonies  on.    {"Ate  AdndraUy  SetnonM.) 
SEARCH  WARRANTS, 

legality  of,  established,  64. 
■  at  common  law,  64. 

—  by  statute,  64^  5. 

to  search  for  libels  and  private  papers  illegal,  and  wby»  65. 
can  be  granted  only  on  oath,  65. 
how  to  be  expressed,  65. 
to  whom  to  be  <Urected,  ^. 
VOL,  I.  o 
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SEARCH  WARRANTS— fconfinuedj 
when  may  be  executed,  65. 

should  direct  the  goods  to  be  brought  before  a  justice,  65. 
general  search  warrants  when  illegal,  66. 
how  to  be  executed,  66. 

what  variance  from  will  make  the  ofiicera  trespasser,  66. 
what  is  to  be  done  with  goods  when  taken,  67. 
what  officers  compelled  to  execute,  67. 
SECRETARY  OF  STATE, 
may  issue  warrant,  26. 
may  commit  without  oath,  33. 

is  not  protected  by  the  statutes  in  indemnifying  justices,  68. 
may  commit  for  state  offences,  107. 
security  to  pay  costs  in  mitigation  of  fine  by  leave  of  the  eoozt,  goo49. 
SENTENCE.     (See  Judgment.) 

SESSIONS,  ADMIRALTY.     (See  AdmraUy  SetmoM.) 
SESSIONS  OF  THE  PEACE, 

general  meaning  of  the  term,  134. 
kinds  of,  enumerated,  134. 
petit  sessions,  what,  134. 
special  sessions,  what,  134. 
funeral  quarter  sessions,  what,  134. 

at  what  times  it  must  be  held,  134., 

times  originally  specified  by  2  Hen.  V.  e.  4^  134. 

how  distinction  of  general  and  quarter  sessions  arose,  134. 

time  of  holding  Michaelmas  Sessions  altered  by  54Geo.IS. 

c.  84, 135. 
other  sessions  remain  as  before,  135. 
take  place,  in  fact,  at  different  times  and  are  good,  IZS. 
times  of  holding  in  Middlesex,  135. : 

commission  of  Oyer  and  Terminer  at  Middlesex  Sessions^  136L 
times  of  holding  in  Westminster,  136. 
practice  in  Middlesex  stated,  136. 
indictments  transmitted  from  Westminster  and  Middlesex  fe 

the  Old  Bailey,  136. 
ofience  committed  in  Westminster  may  be  tried  at  Middicscz 

Sessions,  137. 
better  to  indict  at  Michaelmas  Sessions;  and  why,  137. 
recognizance  to  indict  at  Westminster  fulfilled  bjr^  ' 

in  Middlesex,  and  vice  versH,  137. 
at  common  law,  K.  B.   suspended  sessions  in  the  comity 

where  it  sat,  137, 8. 
origin  of  general  quarter  sessions,  13S. 
justices  originally  only  conservators  of  the  peace,  138. 
caption  of  indictment  at,  must  show  jurisdiction  by  comais- 

sion,  138. 
commission  of  peace  under  which  they  sit,  138, 
when  altered  to  its  present  form,  138. 
terms  of  commission,  138. 
high  treason  cannot  be  tried  under,  139. 
felony  may  be  but  is  not  usually  tried  under,  139. 
caution  in  not  to  proceed  in  case  of  difficulty,  139< 
for^ry  cannot  be  tried  under,  139. 
perjury  at  common  law  cannot  be  tried  under,  139. 
extensive  meaning  of  the  word  ^'Trespass**  in,  139, 14D, 
conspiracies  may  be  tried  under,  140 
solicitations  to  steal  may  be  tried  under,  140. 
other  offences  triable  under,  140. 
no  new  offence  triable  under  unless  so  proTided  in  the 

act,  140. 
usury  not  triable  under,  140. 
smaller  offences  should  be  tried  under,  141. 
king  may  grant  for  a  smaller  district  than  a  oOonfy,  141. 
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county  justices  can  only  be  barred  by  an  express  now 
intromittant,  141. 
I^neral  quarter  sessions  for  towns  corporate  hare  nearly  the  same 

powers,  141. 
practice  of  calling,  swearing,  and  chai^ng  grand  jury  at«  312.    (Sec 

Jurtfi  Orand.) 
trial  at.     (See.  TVi'a/.) 
SPEAKING  WITH  PROSECUTOR, 
occasionally  allowed,  7. 
practice  censured  and  defended,  6. 
ought  to  be  allowed  with  prudence,  8. 
STOLEN  GOODS,  RESTITUTION  OF.    (Ste  BettUtOion  of  Stolen  Gcadt.) 
SHERIFF.    (See  Warrant,  Arrewt.) 
bound  to  arrest  felons,  25. 
all  must  assist  them,  25. 

if  assaulted  may  apprehend  and  detain  offender,  26. 
may  authorize  others  to  execute  warrant,  48. 
formerly  used  to  bail,  97. 
now  never  bails,  98. 
SI  NON  OMNES,  WRIT  OF,  148.     (See  Mtizet.) 
SPEAKER, 

of  either  house  of  parliament,  may  grant  warrant,  34. 
SPECIAL  CASE, 

verdict  reserved  with,  647.    (See  Verdict.^ 
SPECIAL  COMMISSIONS  OF  OYER  AND  TERMINER, 
issued  on  urgent  occasions^  149. 
trial  by  general  commission  more  expeditious,  149. 
arise  in  some  degree  from  the  locality  of  offences,  149. 
provision  respecting  '3'^  Hen.  VIU.  c.  23, 149. 
this  act  introductory  only  of  a  new  mode  of  trial,  150. 
act  repealed  as  to  treasons  in  the  realm,  150. 
continues  in  force  as  to  murders.  150. 

extended  by  43  Geo.  HI.  c.  113.  to  accessaries  before  and  man- 
slaughter, 150. 
crimes  in  plantations  triable  thus  in  Engfland,  150. 
commission  as  well  as  indictment  must  preserve  the  language  of  thtt 

act,  151. 
sometimes  issued  for  more  speedy  trial  of  domestic  offences,  151. 
indictment  taken  before  other  commissioners  may  be  decided  under, 
151. 
SPECIAL  JURY.    (See  Jvry,  Petit.) 
SPECIAL  PLEAS  IN  BAR, 
fVhen  proper,  472. 

where  exceptions  in  a  statute  are  pleaded,  472. 

not  son  assault  demesne,  472. 

never  with  general  issue  to  same  matter,  472. 

may  be  as  to  part  and  general  issue  as  to  residue,  472. 

formerly  exemptions  thus  pleaded,  472. 

now  seldom  used  except  m  indictments  as  to  highways  and 

brides,  472. 
in  case  of  highways  and  bridges,  472. 
general  rule  when  requisite,  473. 
what  may  be  shown  under  not  guilty,  473. 
when  general  issue  will  suffice,  474. 
parish  and  county  must  in  general  plead  specially,  474. 
whatever  prosecutor  must  prove  aefendant  may  deny  by 

general  issue,  474. 
individual  need  not  plead  that  he  is  not  bound  by  tenure^ 

474. 
what  parish  may  show  under  general  issue,  475. 
Ferm  oft  475.  [their  own  roads,  475. 

by  parish,  that  the  townships  within  it  (tfc  iiahle  to  rcpaiv 
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mode  of  pleading  prescription  b^  townahlps  to  repair,  43^5. 

must  show  what  part  of  way  lies  in  each,  476. 

must  always  disclose  party  bound  to  repair,  476. 

eren  when  general  issue  would  have  been  suffident,  476. 

in  pleading  tenure  *' ratione  tenure"  good  without  bus,  476. 

prescription  need  not  be  stated  in  plea  of  tenune,  476. 

when  obligation  arises  fr5m  inhabitancy,  prescription  must  be 

set  forth,  476. 
individual  cannot  be  bound  without  tenure  or  profit,  477. 
plea  that  inhabitants  of  part  of  parish  are  bound  by  preaciip- 

tion,  bad,  477. 
plea  by  individual  must  traverse  his  liability,  477. 
parish  or  county  ought  not  to  traverse  their  own  liability,  477. 
MepUcationt  tOf  477. 

issue  should  not  be  taken  on  improper  traverse,  477. 
similiter  to  general  issue,  478. 

by  clerK  of  the  peace  at  session,  478. 
by  clerk  of  assizes  at  assize,  478. 
may  be  inserted  afterwards,  478. 
none  in  felony,  478. 
SPECIAL  VERDICT,  642.     (See  Verdict.) 
STAMP, 

when  necessary  to  make  documents  evidence,  582.    (See  Emdenee.) 
STATUTE.    (See  Penal  Suoute.) 

when  indictment  lies  on»  162. 
indictments  on  form  of.    (See  AuSctmetU.) 
STAY  OP  JUDGMENT, 

when  allowed.    (See  Judgment,  proceedingt  a»  to.) 
STRIKING, 

in  King's  Courts,  judgment  for,  706.  * 
in  King's  Palaces,  juagment  for,  707. 
SUMMONS.    (See  JVarrant.) 
when  proper,  32. 
its  form  and  requisites,  32. 
usual  to  fix  time  of  attendance,  32. 
accused  bound  to  wait  the  magistrate's  leisure  on,  32. 
may  be  sometimes  without  oath,  32. 
if  on  oath  it  should  be  so  stated,  32. 
copy  of,  how  to  be  served,  32, 33. 

husband  need  not  be  summoned  on  complaint  against  wife,  35. 
SUBPCENA, 

out  of  Crown  Office,  to  compel  attendance  beforie  grand  juiy,  or 

petit  jury,  at  assizes,  or  Old  Bailey,  320. 
attach  ment  lor  disobedience  of,  32 1,  608. 
i  at  sessions  to  attend  .o^nd  or  petit  juiy,  321,  610.  (See  •^tcry,  Gfwui) 

SUBP(ENA  AD  TESTIFICANDUM,  321,  608.    (See  EvuknceA 
SUBPCENA  DUCES  TECUM,  320,  610.    (See  Etddence.) 
SUMMING  UP  EVIDENCE,  631.    (See  Trial) 
SUMMONS.    (See  Arrest.) 

of  a  justice  to  supposed  offender,  32, 3. 
I  SUNDAY, 

I  arrest  may  be  made  on,  16. 

SUPERSEDEAS, 

how  an  arrest  may  be  prevented  by,  36. 
I  mode  of  entering  into,  46^  7. 

defendant  should  keep  it  in  his  possession  to  produce  to  officer,  47. 
form  of,  47. 
legality  of  disputed,  47. 
'  confined  to  cases  clearly  bailable,  47. 

f  after  indictment  found,  346. 

I  to  prevent  outlawry,  354. 

SURPLUSAGE.  (See /ndi^'cfffi^.) 
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TALES.    (See  Jury,  PeUu) 
TECHNICAL  WOttDS.    (See  IiKSctmeni.) 
TIME, 

of  examination  should  not  be  stated  in  warrant,  40. 

what  is  allowed  for  taking  examination,  73. 

in  which  prosecution  oug^ht  to  be  commenced,  159. 

must  be  in  ensuing  sessions  after  commitment,  without  cause 

.    shown,  159. 
if  not  court  will  bail  under  Habeas  Corpus  act,  159.  [159. 

this  does  not  preclude  the  crown  from  indicting  at  any  time, 
there  is  no  general  statute  of  limitations  in  criminal  cases,  160. 
no  length  of  time  will  legalize  a  nuisance,  160. 
anciently  indictments  not  preferred  till  a  year  and  a  day  to 

favour  appeal,  160. 
immediate  prosecution  now  enjoined,  160. 
motives  for  appeal  taken  away,  160. 
treason,  except  against  the  king's  life,  must  be  indicted  within 

three  years,  160. 
all  proceedings  under  black  act  must  be  within  three  years,  160. 
ofTehces  against  33  Eliz.  cap.  1.  for  not  attending  church 

within  three  years,  160. 
indictments  on  penal  statutes,  limitation  on,  160. 
information  against  magistrate  must  foe  moved  for  within  two 
terms  after  offence,  160.    (See  Information. ) 
statement  of  an  indictment.    (See  Indictment.) 
of  trial,  483.    (See  Trial,  Time  of.) 
of  motion  for  criminal  information,  106,  856. 
TOWER, 

a  legal  state  prison,  108. 
commitment  to  general  good,  110. 
TRANSPORTATION,  PUNISHMENT  OF, 
unknown  to  the  common  law,  789. 
how  it  arose  in  case  of  adjuration,  789. 
how  first  introduced  and  repeated  as  a  punishment,  789. 
how  introduced  as  a  condition  of  pardon,  789. 
allowed  by  Habeas  Corpus  act,  790. 
introduced  on  allowance  of  clergy,  by  4  Geo.  I.  c.  11, 790. 
regulated  by  6  Geo.  I.  c.  23,  791. 
escape  from  provided  against  by  16  Geo.  II.  c.  15, 791. 
power  given  to  judges  to  order  party  reprieved  to,  791. 
may  be  changed  to  labour  on  the  Thames  by  statute,  792. 
court  alloweato  select  place  of  by  statute,  792. 
crown  invested  with  power  to  determine  place  of,  792. 
regulations  for  employment  of  convicts  in  the  room  of,  792,  3 . 
confinement  before  reckoned  as  part  of  time,  793. 
security  given  contractors  for  expense  of  regulated,  793. 
further  regulations  as  to,  793. 

regulations  of  New  South  Wales  for  the  purpose  of^  793, 4. 
confinement  to  hard  labour  introduced  instead  of,  794. 
summary  of  law  as  to,  794. 
when  commuted,  795. 
second  sentence  for  pending  first,  795. 
may  commence  after  expiration  of  first,  or  be  concurrent  at  discre* 

tion  of  court,  795. 
to  return  from  capital,  795. 
when  a  condition  of  pardon  defendant  returning  from,  remitted  to 

original  sentence,  795. 
doubt  what  to  be  done  when  felony  pardoned  not  capital,  795. 
when  pardoned  on  condition  of  entering  into  recognizance,  only  re- 
cognizance forfeited,  796. 
.    poverty  and  ill  health  excuse  for  not  leaving  kingdom,  796. 
TRAVERSE, 

meaning  of,  486. 
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mode  of  putting  oflTtriftl,  486. 
way  in  which  it  is  done,  486. 

after  it  defendant  cannot  be  tried  at  gaol  delivery,  480. 
may  if  he  gave  ten  days  notice  to  prosecutor  before  ple^  486. 
when  improper  in  a  plea,  477. 
TREASON.     (See  Petit  Treawn.) 

partysuspected  of  may  be  arrested.    (See  .irrstO 

party  procuring  the  escape  of  a  traitor,  guilty  of,  G2. 

examination  no  evidence  of,  81. 

person  charged  with  cannot  be  bailed  by  justices,  95. 

general  commitment  for,  good,  111. 

person  regularly  committed  for,  cannot  obtain  habeas  cotpos, 

133. 
bail  allowed  in  on  habeas  corpus  after  unreasonable  delay  to 

prosecute,  131. 
cannot  be  tried  at  sessions,  139. 
except  against  the  king's  life  must  be  indicted  wiHun  three 

years,  160. 
copy  ol  indictment,  &c.  allowed  in,  404l    (See  Copy  of  ^ 

iUetment.^ 
two  cpunsel  allowed  in,  to  make  full  defence,  409.    (See 

Tretu^,) 
evidence  in,  584.     {Ste  JDoidence.) 
judgment  in,  701. 

judgment  in  treasons  relating  to  coin,  702. 
forfeiture  on,  737,  7S0,    (See  Forjeiture.) 
corruption  of  blood  on,  739.     ( See  Corrvption  of  Blood. } 
^  attainder  of  reversed  for  wanting  "  ipso  vivente,"  753. 

TEESPASS, 

action  of,  does  not  lie  when  arrest  is  under  a  warrant,  19. 
TRIAL, 

Time  of,  483. 

in  felonies,  483. 

at  assizes,  where  bill  is  found,  483. 

jurors  returned  to  assizes  for  immediate  trial,  483. 

immediate  in  misdemeanors  when  defendant  in  costody, 

484. 
felonies  usually  tried  before  misdemeanors,  484. 
in  treason,  fineen  days  between  arraignment  and  tiia]» 
484. 
in  misdemeanors,  where  defendant  is  not  in  custody,  484. 

at  sessions  defendant  at,  cannot  be  compelled  to  try  vhea 
bill  found,  484. 

not  usual  to  try  at  same  assizes,  484. 
defendant  cannot  compel  prosecutor  to  try  at  same  as- 
sizes, 484. 
what  done,  where  two  defendants  whose  wishes  differ, 

484. 
traverse  allowed  till  next  sessions  or  assizes,  484. 
practice  on  midland  cirouit,  484. 

reasons  for  distinction  between  felonies  and  misdemea- 
nors, 485. 
what  misdemesnors  triable  immediately  by  statute,  485. 
mode  of  putting  off  by  traverse,  486.    (See  TVoverse.) 
will  not  be  fixed  in  capital  case,  unless  defendant  present,  487 
when  proceedings  are  in  K.  B.  487. 

fineen  davs  space  allowed  for  return  of  jury,  487. 
when  defendant  may  be  tried  at  bar,  487. 
when  proceedings  sent  back  by  Nisi  Prius,  487. 

consec^uences  of,  487. 
in  information,  487. 

how  trial  may  be  compelled,  487. 
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Attorney  General  cannot  be  compelled  by  defendant 
to  try,  4€^. 
when  original  indictment  found  in  K.  B.  488. 
JSTotice  of,  483. 

defendant  must  give,  after  traverse,  488. 

at  assizes,  488. 

at  sessions,  488. 

when  proceedings  sent  down  from  Crown  Office,  488. 

justices  at  sessions  may  fix  time  of,  488. 

should  specify  nature  of  offence,  488. 

should  be  signed  by  defendant,  and  not  by  his  solicitor,  488 

should  be  served  personally,  488. 

affidavit  should  be  made  of  service,  and  why,  489. 

if  prosecutor  cannot  be  found,  affidavit  of  that  fact  should  be 

made,  489. 
proceedings  where  prosecutor  cannot  be  found,  489. 
when  recognizance  m  nuisances  will  be  respited,  489. 
ProeeedingB  prepanttory  to,  490. 

conduct  of  defendant,  490. 

takes  out  copy  of  proceedings,  490. 
sues  out  venire,  490. 
obtains  subpoenas  for  witnesses,  490. 
delivers  venire  to  under  sheriff',  490. 
traverse  entered,  490. 

proceedings  at  sessions  and  assizes  similar,  490. 
Putting;  off,  490. 

when  may  be,  490. 

in  all  cases  on  sufficient  grounds,  491. 
even  on  collateral  issues  on  affidavit  of  defendant  hiifr 
self,  491. 
what  sufficient  grounds  for,  490. 

libel  intended  to  influence  jury,  491. 

illness  of  defendant's  attorney,  491. 

to  enable  accomplice  to  procure  pardon,  491. 

where  material  witness  is  ignorant  of  the  obligations  of 

oath  to  instruct  him,  491. 
absence  of  material  witness,  491. 

not  if  witness  was  here  at  time  of  notice  of  trial,  493. 
not  where  witnesses  are  never  likely  to  return,  492. 
may  be  till  interrogatories  answered,  492. 
on  offence  in  India  till  examinations  procured,  492. 
not  without  terms  where  defendant  has  been  guilty 

of  laches,  492. 
not  where  witness  is  only  to  character,  492. 
mode  of,  492. 

notice  must  be  given  to  opposite  party,  492. 
rule  Nisi  obtained  in  K.  B.  492. 
affidavit  of  circumstances,  492. 

when  must  state  when  absent  witnesses  expected  to  return, 

493. 
when  need  not  state  time  of  expected  return,  493. 
oath  must  be  positive,  and  not  as'to  belief,  493. 
may  be  general  where  no  ground  to  suspect  imposition,  493. 
should  state  notice  and  its  service,  493 
how  must  be  framed  where  there  is  cause  of  suspicion,  493. 
must  in  general  be  made  by  the  applicant,  496. 
,  may  in  some  cases  be  made  by  third  persons,  493. 
should  be  made  at  least  two  days  before  time  of  trial,  493. 
seldom  allowed  for  longer  than  next  term,  or  till  next  assizes,  494. 

may  be  longer  in  some  circumstances,  494. 
when  delayed  till  dav  of  trial,  prosecutor  entitled  to  costs  of  day, 
494. 
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when  party  bound  to  appear  is  ill  motion  should  be  made  to^ourt, 

494. 
Place  of,  494.     (See  Indictment  a*  to  Venue:) 

power  of  K.  B.  to  appoint  on  certiorari,  494. 

when  in  city  or  town  corporate,  may  be  in  adjoining  county, 

exceptions,  494. 

venue  and  rules  of  proof  remain  the  same  as  before 
change,  495. 
'    no  strong  evidence  of  partiality  requisite  to  change,  495. 
mode  of  chang^g,  495. 
affidavit  of  grounds,  495. 
motion  for  rule  to  show  cause,  495. 
suggestion  of  partiality  entered  on  the  roll,  495. 
not  traversable,  495. 

reasonable  time  given  to  other  party  to  oppose,  495. 
how  record  sent  down  from  city  to  County  P^datine  of  Chester, 

495. 
when  offence  in  Wales  of  course  in  adjoining  county  of  Eng- 
land, 496. 
recognizance  for  extra  costs  under  38  Geo.  3.  c.  53, 496. 

no  occasion  for  when  indictments  removed  by  certitirari, 

496. 
aftercertiorari  trial  on  civil  side,  496. 
provision  as  to  the  lodgings  of  judges  at  asnaes  whera  cities 
are  counties  in  themselves,  496. 
vdthdrawing'  record  before,  499. 

party  must  pay  costs  on,  499. 
Jury  at,  500.    (See  Jury,  PeOt. ) 
Proceedingt  or,  531. 

caflingdefendantto  the  bar,  531.    (See  v£rra(f»iffl€fit) 
^    in  felonies  defendant  already  in  court,  531. 

in  K.  B.  party  brought  in  by  habeas  corpus  on  side  bar 

rule,  531. 
irons  taken  off,  531. 
may  be  allowed  to  sit,  531. 
iJlpwed  use  of  pen,  ink,  and  papeis  531* 
peer  no  right  to  sit  covered  in  case  of  misdemeanor,  531. 
defendant  need  not  be  present  in  case  of  miMlemeanon^ 
532. 
calling  petitjuty  at,  532.    (See  Jriry,  Pel^.} 
address  to  jury*  533. 

address  to  prisoner  as  to  challenges,  532. 
swearin?  jurors,  532. 

i'ury  caUed  in  treason  in  order  of  panel,  533. 
kow  juiy  chosen  from  papers  drawn,  ^3. 
proceedings  on  misdemeanor  after  traverse,  533. 
challenge  by  prisoner  or  crown.    (See  Jwy^  Petit.') 
swearing  and  counting  jury;  551.    (See  Jury^  Petit, ) 
address  of  clerk  to  jury,  553. 
proclamation  by  crier,  5S3, ' 
need  not  appear  on  record,  SS3. 
jury  desired  to  look  onthe  prisoner,  554. 
indictment  agun  read  over,  554. 
charge  to  jury  to  inquire,  554. 

not  necessary  for  defendant's  appearance  in  misdemeanor,  555. 
not  necessary  to  read  indictment  in  misdemeanor,  and  why, 

555. 
junior  barrister  gives  outline  of  pleadings,  555, 
leading  counsel  opens  the  case,  and  how,  555. 
witnesses  for  crpwn  called,  555. 
evidence  for  crown,  556,  to  623.    (S^e  Evidence.) 
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prisoner  called  on  for  defence,  623. 
defence,  623. 

prisoner  entitled  to  address  the  jury,  622. 
.  not  by  counsel  except  in  treason  and  misdemeanor,  623. 
in  treason  may  have  two  counsel  to  speak,  623. 
in  felonies  may  have  counsel  to  cross  examine,  624. 
if  without  counsel  court  must  act  as  counsel  for  him,  624. 
'         Evidence  for  prisoner,  624.    (See  Evidence.) 
Reply  of  counsel  for  prosecution,  627. 

not  in  genera],  allowed  where  prisoner  adduces  no  evidence, 

mere  collateral  evidence  will  not  warrant,  627,  8.  [627. 

defendant  always  replies  when  he  opens,  628. 

attorney  and  solicitor  general  may  always  claim»  628 

solicitor  genera]  in  treason  may  reserve  himself  for,  628. 
adjournment  from  day  to  day,  628. 

may  be  without  consent,  628. 

how  jury  disposed  of  on,  628. 

how  entered  on  the  record,  629. 
illness  or  death  of  juror  during  trial,  consequences  of,  629. 

in  case  of  must  be  a  fresh  jury,  629. 

what  done  in  case  of  temporary  illness,  629. 

when  new  panel  returnable  instanter,  629. 

prisoners  may  challenge  new  jurors,  629. 

if  prisoners  be  taken  ill,  what  to  be  done,  629. 

when  a  single  fresh  juror  by  consent,  630. 
no  papers  must  be  delivered  to  jury  during  trial,  630. 
withdrawing  juror,  630. 

may  be  by  consent  to  let  prisoner  into  new  defence,  630. 

not  without  consent  ofprisonery  630. 

court  ought  not  to  sui^r  prisoner  to  consent  to,  when  to  his 
prejudice,  630. 

absurd  to  allow  for  defect  of  evidence,  630. 

may  be  on  illness  of  witness,  631. 

doubted  whether  it  may  be  on  defect  in  indictment,  631. 

summary  of  decisions  as  to,  631. 

contempts  of  court  during  trial,  631. 

punishaole  in  third  persons,  631. 

defendants  acquitted  may  be  committed  for,  631. 
summing  up  evidence,  631. 

judge  takes  notes  in  order  to,  632. 

advantage  of  judge  taking  notes,  633. 

where  several  defendants  evidence  should  be  separated  affect- 
ing each,  632. 
conduct  of  jurors  in  considering  verdict,  632.     (See  Jurtf,  Petit,) ' 
asking  jury  as  to  verdict,  635. 

how  juiy  called  over,  635. 

jury  depute  foreman  to  answer  for  them,  635. 

address  of  clerk,  635. 

mode  of  delivering  verdict,  635. 

mode  of  entering  verdict  on  record,  635,  6. 
verdict  given.    (See  Verdict.) 

when  juiy  may  be  sent  to  reconsider  verdict,  647.    (See  Verdict.) 
proceedings  on  conviction,  648. 

prisoner  set  aside  till  judgment,  648. 

another  indictment  preferred  when  arrest  of  judgment  is  ex- 
pected, 648. 
proceedings  on  acquittal,  648. 

acquittal  on  merits  an  entire  discharge,  648. 

action  itiay  be  brought  after  bon&  fide  acquittal,  648. 

distinction  between  the  civil  ami  common  law  as  to,  648. 

prisoner  set  at  liberty  unless  legal  grounds  of  detainer,  648.  * 

ronnerly  prisoner  might  be  bound  to  good  behaviour,  649, 
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not  preient  pnctice,  and  vii  j,  649. 
when  pnioner  may  be  detuned,  649. 

when  acqnittil  on  matter  of  forai^  649. 
when  renewal  of  offencet  649. 
when  acquittal  of  insanity,  649. 
not  for  feeSy  649. 
ancient  inquiry  by  joiy  aa  to  party  piilty,  650. 

laid  aiide,  650. 
coats  to  defendant  on  information  in  K.  B.  650 
JVnv  Trial,  654.    (See  Aev  Trial) 
TRIAL  AT  BAK, 

in  misdemeanor  when  aOowed,  497. 

when  on  application  of  attorney  genenl,  497. 

in  capital  cases  not  i^ranted  unless  defendant  is  preaenty  497. 

nerer  unless  in  cases  of  necessity,  497. 

may  still  be  though  jury  defectiye  on  time  appointed.  498. 

TVUSREU 

what,  797.    (See  l^iOmy.) 

TTBURN  TICKET.     (See  Ammmiiiet.') 
USURY, 

aesaions  hare  no  jurisdiction  orer,  140. 
VACATING  JUDGMENT.    (See  Judgment.) 

when  may  be,  732. 

VAGRANT,  [cla8B.6& 

oflicers  can  only  search  suspected  places  for  and  take  penons  <^tli9» 
VARIANCE.     (See  Indictmeni.)  ^ 

VENIRE.    (SeeProcew.) 

for  petit  jury.     (See  Jtay,  Petii.) 
VENUE.    (See  AuUetmera,) 

in  actions  against  justice  must  be  laid  in  proper  countv  68 
VENIRE  FACIAS  DE  NOVO.    (See  JV«p  THalJ 

proper  after  special  verdict  to  obtain  new  trial,  654. 
ancient  proceedings  before  motion  for  new  trial,  654. 
difference  between  and  new  trial,  654. 
when  may  be  obtuned,  654. 
VERDICT, 

how  it  must  be  |;iven,  636. 

in  all  capital  cases  and  felonies,  openly,  636. 
in  inferior  offences,  may  be  privy,  636 
by  consent,  may  be  at  judge's  house,  636. 
lund  of  verdict  which  may  be  given,  636. 
general,  637. 

when  juiT  may  find,  637. 
case  of  libels,  637. 
partial  637. 

convicting  of  part  and  acquitting  of  pirt,  how  637 
t^l^^%?!6st'^''''  ^^  acquitting  of  higher  offence, 

not  for  imsdemeanor  on  indictment  of  felony,  and  ^S" 
never  as  for  a  trespass,  639  ^'     **  ^» 

^^^^  ^9  *^^  treason  on  indictment  of  muider.  and  i^i 

when  offence  appears  higher,  another  indic^STdi^* 

enure  judgment  may  be  given  when  some  counteSS 

alter  general  verdict,  640.  Tf^^  SJ 

^  reason  of  difference    between  civil   and  crii^ 

no  judgment  on  part  of  count  when  whole  found  64a 

acquitting  some  defendanto  and  convicting  others.  640 

principal  in  second  degree  may  be  convicted  when 

pnncipal  m  first  acquitted,  640.  [by  him  alone  eZ 

one  cannot  be  found  guUty  of  riot  ir  consp^yii 
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may  be  where  hud  as  with  others  unknown,  640. 
may  be  where  others  do  not  come  in  to  be  tried,  640. 
if  principal  be  acquitted,  adcessaiy  must  be  also,  640. 
when  several  may  be  found  guilty  in  different  degrees, 
when  not,  640.  [640. 

mode  of  entering  partial  verdict,  641. 
whether  ^  not  guilty"  of  part  and  **  guilty'*  of  the  re- 
sidue, 641,  2. 
minute,  a  mere  memorandum  for  officer,  642. 
special,  642. 

jury  may  in  any  case  find,  642. 

formerly  obliged  to  find  where  a  killing  was  per  infor- 
tunium, 642. 
not  where  there  was  no  blame,  643. 
now  usual  to  give  general  verdict  of  acquittal,  643. 
I    _  form  of,  643. 

no  technical  words  requisite,  643. 
must  state  facts  not  evidence,  643. 
must  find  all  facts  of  the  offence,  642. 
court  cannot  supply  defects  in,  643. 
instance  in  murder,  644. 
instance  in  robbery,  644. 
instance  in  usury,  644. 
need  not  eiactly  agree  with  indictment,  644; 
instances  of  immaterial  variance,  644. 
li  fact  transitory  may  be  found  at  true  place,  645. 

nothing  essential  to  the  charge  must  be  found 
out  of  county,  645. 
time  and  place  must  be  correctly  stated,  645. 
all  material  facts  found  within  the  coun^,  645. 
facts  will  be  taken  as  having  occurred  in  the  order 

they  are  stated,  645. 
legal  conclusion  unnecessary,  645. 
if  superfluous  matter  introduced,  court  wiU  reject 
cannot  be  amended  in  substance,  645.  [it,  645. 

when  may  be  amended  in  form,  645, 6. 
may  be  made  to  correspond  with  manifest  intent  of 

jury,  646. 
when  argued,  defendant  need  not  be  present,  646.. 
judgment  on  when  may  be  for  part,  646. 
judgment  on  cannot  be  for  misdemeanor  on  indict- 

dictment  of  felony,  646. 
when  no  judgment  can  be  given  on,  party  ma/  be 

re-indicted,  646,  7. 
when  verdict  imperfect,  venire  facias  de  novo  in  not 
in  capital  cases,  646.  [misdemeanors,  646. 

discharge  on  imperfect  verdict  no  bar  to  another 

prosecution,  647. 
general  with  special  case,  647. 

advantage  of  in  point  of  ezpensey  647. 

writ  of  error  lost  by,  647. 

state  facts  only  on  record,  647. 

refers  to  court  both  facts  and  evidence,  647. 

in  substance  does  not  differ  from  special  verdict, 

647. 
K.  B.  will  not  take  cognizance  of  when  reserved 

on  indictment  trom  sessions^  647. 
will,  on  removal  of  conviction,  ,647. 
when  jury  may  be  sent  to  reconsider,  647. 

when  there  is  evident  mistake  or  partiality^  647* 
when  finding  is  repuffnant,  647* 
seldom  af^cr  acquittiJi  648. 
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jury  may  Toluntuily  amend  veidict  before  recorded,  648. 
no  amendment  after  verdict  recorded,  648. 
error  in  form  in  verdict  may  be  setrigbt,  648. 
removal  of  verdict  into  K.  B.  652. 
VERDICT,  CIVIL, 

when  may  be  the  foundation  of  a  criminal  proceeding,  164. 
I  formerly  in  action  of  treapasa  de  uxore  rapta,  164. 

in  an  action  for  taking  ^ods  if  jury  find  it  felonioos,  164. 
in  action  of  alander,  if  justification  is  found  to  be  true,  165. 
must  be  in  aome  court  having  competent  juriadictioD  to  trr. 
165. 
VI  ET  ARMIS.    (See  JhdKcfmoif.} 
VIEW, 

cannot  be  granted  at  aaaizea,  483. 
proceedings  removed  by  certiorari  to  obtain,  483. 
power  of  granting  in  civil  cases,  483. 
may  be  in  case  of  nuisance,  483. 
not  for  perjury,  483. 

rules  as  to,  in  civil  cases,  applicable,  483. 
VISNE.     (See  ImUctmeni,  Vetme*) 
WALES, 

venue  in  offences  arising  in.    (See  IntUdwient,) 
WARRANT.    (See  Jtrrett.) 

offender  may  be  apprehended  bjT,  before  indictment,  11.        [soit,  11. 
offender  may  be  charged  criminally  by,  when  in  custody  at  a  arii 
offender  cannot  be  taken  out  of  the  custody  of  the  court  by,  IL 
when  justice  may  issue  it  by  statute,  11. 

may  be  issued  by  whenever  jurisdiction  is  given  over  the  ofience,  13. 
not  usual  to  issue  it  for  a  private  libel  or  pequiy,  .13. 
may  be  issued  by  a  bench  of  justices  for  per|ury,  14. 
always  issued  for  attempts  to  commit  felony,  14. 
formerly  thought  it  could  issue  only  on  the  magistrate's  own  suspi- 
may  now  be  granted  on  the  testimony  of  othera^  14.  [don,  U- 

may  be  issued  against  offenders  at  sea,  14. 
may  be  issued  afi;ainst  offenders  in  Ireland,  or  foreign  parts,  14. 
reasons  why  it  should  be  allowed,  14. 
why  it  is  better  to  act  un^er  it,  15,31,33. 
constable  should  if  possible  procure  it,  33. 
•    magistrate  when  a  witness  ought  not  to  grant,  25. 
secretary  of  state  and  coroner  may  iaaue,36. 
mode  of  obtaining,  31. 

when  summons  is  preferable  to,  32.    (See  SvmmontA 
on  what  evidence  a  warrant  may  be  granted,  33. 
secretary  of  state  may  commit  without  oath,  33. 
justice  of  peace  must  proceed  on  view  or  oath,  33. 
duty  of  justices  in  this  case,  34. 

if  magistrate  grant  it  without  grounds  he  will  be  a  trespasser,34 
cannot  grant  it  on  Quaker's  affirmation,  34. 
must  take  all  charges  in  writing,  34. 

but  the  affidavit  before  justice  does  not  require  stamping, 34. 
by  whom  a  warrant  may  be  granted,  34. 
power  of  justices  to  grant,  35. 
power  to  grant  for  enenccs  committed  elsewhere,  SS. 
backing  warrants  extends  the  jurisdiction  of  magistrates,  36. 
powers  of  the  London  pohce  officers  to  fine,  36. 
may  be  avoided  by  a  supersedeas,  36.     (See  SupertedetuJ) 
magistrate  should  not  grant  when  he  is  a  witness,  36. 
a  judge  of  K.  B.  may  issue  to  any  part  of  England  or  Wales,  36 
judge's  warrant  usually  directs  the  party  to  be  taken  to  some  w^- 

bouring  justice,  36. 
judge's  warrant  tested  generally  England,  37. 
statutable  power  of  iudges  to  issue  warrants,  37. 
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to  whom  a  warrant  is  to  be  directed,  38. 
maybe  to  any  one,  38. 

more  advisable  to  direct  it  to  the  constable  of  the  precmct,  38 . 
justice  issuing^  a  warrant  under,  must  direct  to  constable,  and 
not  sberifT,  38. 
fonn  and  requisites  of  warrant,  38. 

must  be  in  writing  and  signed,  38. 

whether  it  must  be  under  seal,  38. 

should  set  out  the  day  and  year,  but  need  not  the  place,  39. 

county  must  be  stated  in  the  margin,  39. 

judge's  warrant  dated  England,  justice's  of  his  own  county,  39. 

need  not  be  returnable  at  a  time  or  place  certain,  39. 

may  be  either  in  the  name  of  the  king  or  the  justice,  39, 

always  in  the  king's  name  after  indictment,  39. 

may  be  either  general  or  special  in  its  return,  39. 

if  general  the  officer  may  bring  the  prisoner  beibre  whom  he 

pleases,  39. 
name  of  the  party  taken  how  to  be  stated,  39. 
how  party,  when  name  unknown,  may  be  described,  39. 
no  addition  needed,  40. 
effects  of  mistake  in  the  name,  40. 

regular,  though  the  name  be  inserted  after  the  signature,  40. 
should  be  against  a  married  Woman  alone,  if  alone  guilty,  40. 
need  not  nor  ought  to  state  the  time  when  the  prisoner  is  to 

be  examineo,  40. 
bow  far  the  offence  must  be  set  forth,  41. 
general  warrants  to  apprehend  all  suspected  persons  illegal,  41. 
warrants  to  apprehend  all  persons  suspected  of  a  crime  illegal, 

42. 
warrants  to  take  up  disorderly  people,  exceptions,  42. 
better  to  state  the  offence,  42. 
particular  circumstances  need  not  be  shown,  42. 
indorsement  of  "  not  bailable,*'  on  the  warrant,  42. 
form  of  warrant  in  the  London  police  officers,  43. 
form  in  the  country,  43. 
delivery  of  to  the  officer  with  fee,  44. 
allowance  of  expenses  to  high  and  special  constables,  44. 
indemnification  to  constables  out  of  the  parish  rates,  44. 
consequences  of  death  in  the  execution  of  a  defective  warrant,  44. 
backing  the  warrant,  45  [every  county,  45. 

formerly ,  there  ought  to  have  been  a  separate  warrant  for 
provisions  of  2\  Geo.  2. c.  55j  45.  [kinc^dom  to  another,  45. 

regulations  where  the  party  has  escaped  from  one  part  of  the 
how  the  warrant  may  be  superseded,  46, 17.    (See  Supertedeaa,) 
bow  tlie  warrant  is  to  be  executed,  47  to  51.    (See  ArrestJ) 
of  commitments  till  examinations,  73.    (See  Examination,) 
Bench  Warrant,  and  other  warrants  after  indictment  found.     (Sec 
Process.) 
WATCHMEN, 

general  power  of,  to  arrest  offenders,  16. 
may  detain  a  suspicious  night-walker,  24. 
may  arrest  persons  suspected  of  felony,  24. 

having  taken  a  party  may  either  deliver  him  to  constable,  or  take 
him  to  a  prison,  24. 
WESTMINSTER  SESSIONS.  (See  Sestunu  of  the  Peace^Mddlesex  Sesnons.) 
take  cognizance  of  offences  in  St.  Martin's  le  Grand,  136. 
transmit  indictments  to  the  Old  Bailey,  136. 
party  bound  to  indict  at  may  indict  in  Middlesex,  137- 
WITHDRAWING  JUROR, 

when  may  be  done,  630.     (Sec  Trial.) 
WITNESSES.     (See  Evidence.) 

on  examination.    (See  Examination.) 
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of  defendant  to  be  ezAmined  on  oath,  79. 

before  the  grand  jury.    (See  Jwry^  Grand.) 

exceptions  to>  588. 

mode  of  compelling-  attendance  of,  608.    (See  Evidence.) 

costs  of,  612, 3.     (See  Evidence.) 

liability  for  non  attendance,  613.  \ 

protection  to,  614. 

now  sworn,  615. 

how  examined,  618. 
WHIPPING,  PUNISHMENT  OF, 

not  inflicted  on  persons  of  condition,  796. 

sentence  of,  on  Titus  Oates,  illegal,  796. 

introduced  on  allowance  of  clergy,  796. 

must,  when  private,  be  in  the  presence  of  three  penons  of  ......^ , 

inflicted  for  offences  implying  meanness.  796.  f796 

WRECK  PLUNDERING,  *- 

must  be  prosecuted  by  clerk  of  the  peace,  5. 
WRITS.     (See  Warrantt,  Proceu.) 

of  association,  148. 

of  si  non  omnes,  148. 

of  capias.    (See   Capiat.) 

of  exigent.    (See  Oittlawry.) 
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